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 § Kanguaar 1opuIHIHuX HayK,|

il Houent xadenpyu KpuMiHaIbHOIO Ipasa,
Hauionansna ropuaudHa akagemis Y kpainu im.. Spociasa Mynporo

(M. Xapkis)

AO IATAHHS ITPO NIOHSATTS MEHAJII3AIIT 3JIOYMHIB

Hocnidacyemubcs npobnema 6U3HaYeHHA HAYKOBO20 NOHAMMA “nenanisayis anoyunie” wunsxom
6CMAHOBNEHHA | CUHmMe3Y ii cymmeesux o3Hax.

IIpu3HaueHHs NpaBoBOi i, 30KpeMa, KPUMIHAILHO-IPAaBOBOI HAYKH [OJIATaE HE TLUIBKA i HE
CTiIbKH B KOMEHTYBaHHi YAHHOIO 3aKOHOJABCTBA, CKiJIbKH B HOro KPHTHYHI# OiHI, BU3HA9eHH]
mpobicM TIPaKTHKH IPaBO3aCTOCYBaHHA Ta B NOMIYKy IUIIXiB iX ymockomanemHs. Ilpm oMy
¢hCKTHBHICTE PE3yNBTATiB BIAMOBINHMX HAYKOBMX HOCTI/KEHb 3HAYHOK MIpOI0 3aIEXHTH Bil
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aneKBaTHOCTI 1 ONHOMAHITHOCTi PO3YMiHHS BXHBAaHHX BYEHMMHM IIOHSTH, OCKLIBEKH Timboka i
IDyHTOBHa2 po3po6ka HayKOBHX IIOHSTh € HE TIIBKM HEOOXiHOIO YMOBOIO IIPaBHILHOIO
3aCTOCYBaHHS . JIIOYMX ~KPAMIHAJBHO-TIPABOBAX HOPM, a # (QyHOaMEHTaIsHOIO 633010
BIOCKOHAJIEHHS YHHHOTO '3aK0ononaBcTBa (M.L. ITanos). IToHsTTs “Nenaniszanis 30unHIB” Hapasi He
BiloMe ''UMHHOMY KDHMIHAJIEHOMY 3aKOHOHABCTBY YKpaiHM i BUKODHCTOBYETHCS JMINE B
xpnMiHaano-npanoniﬁ Hayni. Ilpy npoMy BH3HAYAETHCS BOHO OalNeKO HE 3aBXIH, X09a OIVISH
m'repa'rypn # CBiIHATE TPO Te, IO Pi3HUMM KPHMiHATICTAMY [0 HBOTO iHKOMM BK/IANAETHCS PisHUH
3MICT. .

Bimomo, moO TOHATTS — OE CYKYNHICTH CYTTEBHX O3HAK NEBHOrO sBMINA (IPEIMETa), SKi
BH3HAYAlOTh HOro K Take i BiMEXOBYIOTH Bif cyMibkHuX. Came TOMY BH3HAYEHHS IEBHOIO
TMIOHATTSA 3aBXAM 6a3yeThcs Ha BCTAHOBJICHHI #HOro Cy'I"I‘GBHX O3HaK, CHCTEMa SKHX CTBOPIOBaTHME
fioro. ¥V 3B’43Ky 3 MM BH3HA49EHHS IIOHATTA IeHANi3auii 3JI09HHIB nepeu6atxae [onepenHe
3’SICyBaHHA i OMMCaHHS 03HAK, SKi HOro CKJIaqaroTh.

[lepmoro o3Hakow mneHanmizamii ciif, O9EBHAHO, BM3HATH Te, IO BOHA € DPi3HOBHAOM
COIliaJIbHOI TOBENiHKH, ,uismsnocri npouecy. BucHoBOk npo-Takui#t 1i xapakTep BUILIHBAE i3
caMoro TepMiHy neHanizauis’, 3akiHgeHHs skoro (“anisa”) Ma€ TaTHChKe NOXO/KEHHS (Bif Nar.
actio — mx) 1B eBpouenchnx MOBaX BHKOPHCTOBYETECS JULi MO3HATCHHS NEBHUX BHIIB
RisMBHOCTI, Mponecis Tomo. TakuM YHHOM, NeHaNli3auis — me, Iepm 3a Bce, JesAKHil TIPOIEC,
nesxmit BuR nismeHOcTi. IIpore, He Tinpkm. Tepminm, mo MaroTh moxibHe 3aKiHYeHHS
(HampuKIaj: NpHBaTH3auis, couianizauis, KpuMiHamizamis, xBamidikanmis Tomo) TpaamMmikHO
BHKOPHCTOBYIOTBCS [ IIO3HAYEHHS HE JIIIE IPOLECY 31iCHEHHS TIEBHOTO BUAY AiANBHOCTI, 2
i opna i pe3ymbTaTy. OueBuaHo, MO HeMae cepio3HMX 3amepedeHh NMPOTH TOro, mo ¥ 10
MOHSATTA, SKe IMEHYEThCS TEPMIHOM “NleHaitizanis” BKIIIOYAETECS He JMNIE IIEBHUH Mpolec, ane
¥ #oro pesynsTar. A .

HactynHoto, Apyroro 03HaKOIO NEHaNi3amii, 03HaKolo, fKa BH3Hadac. ii CyTHicTs i Takox

- BiTo6paxkeHa y TepMiHy, BHKOPHCTOBYBAHOMY IS I03HAYEHHS! [IbOTO MOHSTTS, € OB’ A3aHICTE il 3
‘TIoKapaHHAM. ETHMONOri4Ho neHanisaiis MOXOAUTH Bill IATUHCEKOTO poena — MOKapaHHs, i tame

BOHO BHCTYIIa€ B SKOCTI 3aco0y 3AifCHEeHHs nmeHanizanii. TakaMm YHHOM, NeHai3allis — e Ipouec-i
pe3ynabTaT MisTbHOCTI, IIOB’A3aHOT 3 IIOKapaHHAM. SIK BiloMo, “OKapaHHs € 3aX0A0M IPUMYCY, IO
38CTOCOBYETCS Bi iMeHi JepaBH 3a BHPOKOM Cyay IO ocoGn, BH3HaHOI BHHHOIO Yy BYMHEHHI
3N0YHHY, i monsrae y nepen6ageHoMy 3aKOHOM OOMeXeHHi IpaB i cBoGox 3aCy/KEHOro” (JacTuHa
1 crarti 50 KK YKpamn) 3 1BOr0 BH3HAYEHHS BHIUIABAE, IO CTOCOBHO IIOKAPAHHS MUCIHME
3AiHCHEHHS JBOX BHIIB JisNBHOCTI: BU3Ha9eHHS #Oro B 3aKoHi Ta TIPH3HAYCHE HOro y BHpPOKY
cymy. ¥ 3B’S3Ky 3 IIMM [IOCTa€ MMMTAHHS NP0 Te, IKAH came 3 IUX JBOX BUMAIB AisNbHOCTI (Teprmuii,
Ipyru# uu obujBa) € meHamizaniero? IHakme Kaxydw, DiSUTBHICTB SKOro cy6’ekTa (3aKOHOAABII,
NpaBO3acTOCYBAYA TH ix o6ox) e menamisamieio? Biamomine Ha ne nuTaHHS CTaHOBHTE TPETIO
O3HaKy z:ocnmmynanoro TIOHATTS.

B nireparypi momo mpoGneMu Bu3HaUeHHs cy6’exTa IeHamizanii BHCIOBMIOBANOCH MBA
cymxenns. Ommi xpuminamictn (O.I KopoGees, A.A. Murpodanos Ta iHmi) BBaXKAIOTh, IO
MeHamizanis 3AiHCHIOETECS K 3aKOHONAELEM, TaK i TPaBO3acTOCyBadeM, immi (IT.C. ,I[arem,,
[LM. Ilanuenxo Ta iHmi) — JOBOASATH, IO Wi BHJ AISIHOCTI BIACTHBHE NMIIE 3aKOHONABIIEBI.
Binnmosinxo mepmi B6a9aloTH IeHami3aNiio SK Yy BU3HAYEHH] BUAIB i po3MipiB moKapaHs B 3aKOHi,
TaK 1 B IPU3HAYEHHI KOHKPETHOrO NOKApaHHS KOHKPEeTHi# ocobi, apyri — Jume y BH3HaueHHi
nokapaHb B 3akoHi. Ha Ham morsin, Ginbm apryMeHTOBAHOIO € IO3MIIA THX KPHMIHATICTIB, sxi

3BYXYIOTh OOCAT OHATTSA KpUMiHaNi3auii JIame q0 JisbHOCTI 3aKOHOAABIS 0 BU3HAYEHHIO BAAIB
i posmipis moxapaue. Lleff BHCHOBOK IOSCHIOETECS THM, WIO MiSUIBHICTH 3aKOHONABLA i Cymy
BilMOBiIHO IO BM3HAYEHHIO NOKApaHHA B 3aKOHi T2 MO #Oro NMpHU3HAYEHHIO 3ilCHIOETHCS Ha
Di3HMX 3aralbHAX 3acagax i 3 BHKOPHCTAaHHAM Di3HHX CIELiaJbHUX [PaBHJ, 3HAXOMHTH pi3HE
30BHIMHE BEpaxeHHs (0QOPMIICHHS), Ma€ Pi3HHi XapakTep 060B’s13k0BoCTi Tomo. HaspHicTh Takoi
KiNBKOCTI CYTTEBHX BiZIMIHHOCTEIA 1 € mepemxosoro 1ist iX 06’€qHAHHS B paMKaX OJHOTO IIOHSTTS.
V 3B’43Ky 3 UM IIJIKOM JIOTI9HHM YSBIIETHCS IMEHYBAaHHS B KPUMIHAITEHOMY 3aKOHi BiATIOBiXHOT
NisSNBHOCTI CyNy HE MNEHamilami€lo, a NpU3HadeHHSIM IIOKapaHHS. TakWM 9HHOM, TPeTs O3HaKa
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I monsrae B TOMy, mO ii Cy6’€KTOM € BHKIIOYHO 3aKOHOJaBels — BepxoBHa Pama

§=meprra O3HakKa TeHaJi3anii TiCHO IOB’s3aHa 3 TPHOMa IONEPEeNHiMH i xapax-repnsye 3MicT
EEm=E0CT 3aKOHOAABI IMOK0 moKapanHsa. KK Vkpainm ams moszadeHns 3MicTy miei AisnpHOCTI
,, 6m3pKi 32 3MicTOM TepMiHE “mepenbadenns” (dactuma 1 crarri 50) aGo “Bu3HaueHHs”
\SECTHEA 3 cTaTTi 3), B TOMY IUIaHi, M0 3aKOHOAABELH nepe,uﬁaqae (BH:;Haqae) KapaHiCTh IIeBHOIO
==y MiAHb (BHM i po3Mip mokapaHHs 3a iX BuMHEHH:). 3a Beiel plBHOSHa‘IHOCTl Ha3BaHHUX TEpMiHiB
Sim=my mepesary, OYeBHIHO, Mac ,upyrxm 3 HHX, OCKiZIbKH caMe BiH BXHBaeThcs B KoncTurymii
VEpalau (Irych 22 gactunm 1 crarri 92) Omie, 03HAKOIO NEHami3aWii € Te, MO BOHA IIONATAE Y
BH3HaYCHHI 3aKOHOAABIIEM TOKapaHs.

IT’sTa 03HaKa neHamisawii XapaxTepusye ii 06’exT, TO6TO TE sBHINE, HA SKE BOHA CIIPAMOBaHA.
Bitums3EsgHa mpaBoBa HOKTpHHA ’I‘pa}IHHIPIHO Ae MUISIXOM PO3MEXyBaHHs IIOKAPaHHS Ta iHIMX
3aXO0ziB nyﬁmqﬂo-npanormx BHJIB TOPHIIHOT BiIMOBiaBHOCTI HE JMIIe 3a CTyNeHeM iX
CyBOpOCTi, a i 3a XapaKTepoM MisfHb, 3a fAKi BOHH 3aCTOCOBYIOTHCH. Ilpu usomy nokapanus
BH3HAETBCA ' 32X0JOM BHKJIIOYHO Kpnmuanbum BiNOBiNaJILHOCT], SKAa HACTd€ BHKIIOYHO 33
BUMHEHHS 3JIOYHHY. L[eii BHCHOBOK IiATBEPIKYETBCSA i 3MICTOM YHHHOTO 3aKOHONABCTBA, XKOLHA
iHma ramysp SIKOrO, xpuvx KpHMiHaJIbHOrO, He ONepye MOHATTAM “noxapamm” TakuMm dYHHOM,
06’€KTOM IeHaTi3aLii € BUKIFOYHO 3I0YHH i caMe B [bOMY IOJIsrac ii 1°STa 03HaKa.

CyxymHicTs copMyboBaHAX 03HAK (RisTBHICTH 3aKOHONABL 10 BU3HAYEHHIO IOKAPAHHS 3a
3JI09HH) NOCTAaTHA MU XapaKTEPHCTHKH 3MiCTOBHOTO Goxcy TOHATTA Kpnmmamsam1 ITpore, sx i
Oymb-sike iHme mpaBoBe sBMINE, IeHami3auis Mac i GOPMy CBOTO 30BHIiITHBOrO BHpAXEHHA
(3axpumennx) Tako10 HOPMOIO € BHKIIOTHO 3aKOH, & CaMe — KpHMiHANBHHI 3aKOH (32 HETOWHOI
TepMiHoJioriero wurHOro KK Yxpaum — 3aKOH IPO KPHMiHAIbHY BiIMOBiXanbHicTs). Bimnosigmo
00 NyHKTY ‘22 4YacTuHH 1 ctarTi 92 Koncmryuu Yxpaum BUKJIIOYHO 3aKOHaMM YKpainu
BU3HAYAIOThCA “[ifAHHA, AKi € 370YMHAMH, ... Ta BiANOBimaNBHiCTH 3a HuX”. Lleif e BHCHOBOK
miATBEp/KyeThes 1 B gacTuHi 3 crarti 3 KK Vxpainu. TakuM YMHOM, MOCTOI O3HAKOKO MOHSTTA
IeHasi3anii, 03HaKo10, sAKa BKa3ye He GopMy ii BUpaXkeHHS, € 3aKpPiIUIEHHs pe3y IbTATIB IeHAI3auii
B KPEMiH&JILHOMY 3aKOHi.

Ha mnigcrasi BHKNaneHoro, CHHTE3YIOUM CQOpPMYIbOBaHI O3HAKM IIOHATTA ‘“IeHANmi3alis
3JI09HHIB”, JaHe IIOHATTS MOXKHA BHU3HAYUTH HAcTynHMM uuHOM. Ilemamizamis 3/oummiB — me
npouec i pe3yabTAT XiSVILHOCTI 3aKOHOAABIS 0 BU3HAYEHHIO Y KPUMIHAALHOMY 3aKOHi BHIY
i poamipy moxapanns 3a 3;049nH. CaMe B TaKOMy pO3YMiHHi JaHe TOHSATTA, HA HAII NOTNAZ, i
TIOBHHHO BHKODHCTOBYBATHCH IJIA IOAANBLIIMX HAaYKOBHX MOCIIKEHb 3arajbHUX i KOHKPETHHX
npobneM yAOCKOHANEHHS KPHMiHAIBHOTO 3aKOHOAABCTBA YKpAaiHH B YaCTHHi BH3HAYEHHS BULIB i
PO3MipiB IOKApaHb 3a OKpPeMi 3JI09HHH.

Ilonomapenko I0. A. K 6onpocy o nonamuu nenanusayuu npecmynnenuii
Hccnedyemc;z npobnema onpedeneHUs NOHAMUA NEHARUIAY YUY KPECIYNNEHUT NymeM YCMAHOBNEHUS
U CUHMe3q ee CyueCMeeHHbIX NPUIHAKOE.

Ponomarenko U. To the case of crimes penalization

The problem being researched by the affiliation and synthesis of its essential features is a
' penalization of crimes.
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