Cekyus «YronosHoe npaso»

10. A. MloHOMapeHkKo

O HEKOTOPLIX NMEPCMEKTUBAX COBEPLLUEHCTBOBAHUA
3AKOHO[ATENbHbIX NOMNOXEHUA O BUOAX HAKA3AHUA

Pa3pa6orka obuiei Hay4YHOH KOHUEMNLMH, a Naiee H TEOPETH-
yeckoi MOJENH HOBOrO (MJIM HOBO# peNaKilMH) yroJIOBHOTO 3aKOHa
npeanosiaraeT U CUCTEMHOE pEleHHEe BOMPOCOB O HaKa3yeMOCTH
npectyryieHuid. B 4acTHOCTH, UCXOAS U3 TeX METOAOJIOrHYECKUX
MOCLLIOK, KOTOpPbIE KJa4yTCs B OCHOBY pe()OpMHPOBAHHS, TIOJIKHBI
6bITb ONpeaeNneHbl BOMPOChl CHCTEMBbl HaKa3aHW ¥ €ro OTAENb-
HBIX BUJIOB, KOHCTPYMpOBaHHs cCaHKLMI cTraTeit OcobeHHOl YacTH,
Ha3HA4YEHUs M 3aMeHbl HaKa3aHUs, a TakKe OCBOOOKIEHUS OT HEro
u mHorue apyrue. OcTtaBnss 3a MpeleiaMi HacTOsALIEro oknanaa
BCE MHbIE U3 HA3BAHHBIX MpobieM, 06paTUM BHUMaHHE HAa HEKOTO-
pble MepcrneKTHBbl COBEPLIEHCTBOBAHMS 3aKOHONATENIbHBIX MOJO-
JKEHWH O BUOaX HaKa3aHMA.

[Ipexxae Bcero, cieayer OTMETHTH, YTO KOJNMYECTBO BH/0B
HakKa3aHM#, NPETYCMOTPEHHBIX B YTOTOBHOM 3aKOHOAATENbCTBE YK-
pauvHbl, Oyay4H XapaKTepHbIM JUIS COBPEMEHHBIX YTOJIOBHBIX 3aKO-
HOB MHOTHX TMOCTCOBETCKMX TrOCYHapCTB, BMECTE C TeM SBNACTCSA
AOCTATO4HO OONIBIUMM IO CPaBHEHHIO C YrOJNOBHBIMHM 3aKOHaMH
crpau LlentpansHoit u 3anaaxo#t Esponbl. B 3Toii cBA3M cneayer
[OABEPrHYTH KPUTHKE 0OOCHOBAHHOCTE BbIJE/IEHUS B Ka4eCTBE Ca-
MOCTOSITE/IbHBIX BHIOB HaKa3aHHUs, HallpUMeEp, apecTa, JIMILeHHU
cB06OABl ¥ NOXU3HEHHOro NHLIEeHUs cBoboasl. Jlymaercs, 4To 3a-
KOHOAATeNb MOT Obl OOBEAMHUTH AAHHBIE BHU/Ibl HAKa3aHHUA B OAMH
BU/: NHlIeHHe CBOOObI, ONpenesuB 0COOEHHOCTH €ro yCTaHOBIe-
HHS B CAHKLHMSAX M Ha3Ha4Y€HUs CyJaMH Ha KpaTKUH CPOK, IUTUTENb-
HBIA CPOK MJIH MOXHU3HEHHO.

Kpowme Toro, oTaensHbie BUABI HAKa3aHUI B COBPEMEHHBIX YC-
JIOBHUAX YK€, O4YEBHHO, UCUEpMNaK CBOE 3HAYEHHE B JieJie MPOTH-
BOAENCTBUS MPECTYITHOCTH U OT HUX Y>K€ MOXHO OTka3aTbca. Cka-
3aHHOE, B MEPBYIO OYepeb, KACAETC TAKUX BHU/IOB HAKA3aHUA KaK
ucnpasuTeNbHbIE paboTHI, CoOAepXKaHUE B AMCUUNIMHApHOM baTa-
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JIbOHE BOGHHOCIYXAI[UX U JIUIIEHNE BONHCKOr0, CI€HaIbHOTO 3Ba-
HHSI, paHra, YWHa WM KBaJU(UKAIMOHHOTO Kjacca. JlaHHbIeBUIbI
HaKa3aHHS MOSBHINCH COBCEM B HHBIX, YeM HbiHE, 3KOHOMHUYECKUX,
COIIMAaNbHbIX U MoauTHUeckux yciaoBusax. M B npexnue I'OIbl onn
MOIJIM OKa3biBaTh OINpEAeICHHOE BO3AEHCTBHE Ha NMPECTYMHOCTb.
Ceiiuac e yciaoBus 11 uX 30 GEKTUBHOTO NMPUMEHEHUS B 3HAUYU-
TEJIBHOW Mepe OTHaiH, B CBA3U C 4yeM cyaeOHas cTaTHCTHKA (QUK-
CUPYyeT €XEeroJHO€ CHU)KEHHME KOJMUECTBA CJIydyaeB Ha3HadeHUU
HCIPaBUTEIbHBIX paboT M COepKaHUI B AUCHHUILIMHAPHOM OaTay
apoHe. UTO ke KacaeTcs JUIIEHUsS 3BaHHS, TO €r0 Ha3HA4aeMOCTh
cylaMH OCTaeTcs XOTh M OTHOCHTEJbHO CTaOMIBbHOM, HO KpaiiHe
HU3KOH. J[yMaeTcs, 4TO JaHHas Mepa BO3JelCTBUs BIOJIHE MOrja
Obi MPUMEHSITHCS HE B KaUueCTBE YrOJOBHOTO Haka3aHHs, a B Kade-
CTBE JUCLUHUIIIMHAPHOTO B3biCKAHUS JJIS TEX CllydaeB, KOTJa KOMaH-
JoBaHME (HA4aJbCTBO) JIMIA, COBEPIIUBIIEr0 NPECTYIICHUE, COUTET,
YTO JaHHOE JHII0 HE JOCTOWHO OOJbIIEe MMETh COOTBETCTBYIOIIEE
3BaHWE, PaHT, YMH WJIN KBAIM(UKAUOHHbBIN Kiace.

Janee, cienyer oOpaTuTh BHUMAHHE HA TO, YTO OTAEIbHBIiC
13 CYIIECTBYIONMX B HhiHEITHEM YTOJOBHOM 3aKOHOJATENIbCTBE YK-
pauHbI BUIOB HaKa3aHUs BPsJ JIH COOTBETCTBYIOT KoHcTuTynuu Yk-
pauHbi. Peub, B 4acTHOCTH, UAET O TAaKUX HAKAa3aHUIX, KAaK CIYy-
*eOHbie OrpaHUYECHHUS I BOCHHOCIYXXAI[UX U COJEpKaHUE B TUC-
OUILITHHaApHOM OaTtamboHe. B coorBercTBHU ¢ 4. 2 cT. 17 KoHcTH-
Tynuu Ykpaussi 3anadeil BoopyxeHHbix Cun Ykpaunbi sBiaseres
HCKITIOYNTENBHO «000poHa YKpauHbi, 3al1iTa €€ CyBEpEeHUTETa, Tep-
PUTOPHUAIBHON LIETOCTHOCTU U HEMNPUKOCHOBEHHOCTUY», HO HUKAK HE
UCHOJHEHNE Haka3aHuil. IMeHHO M03TOMYy, a TaKXKe B CBSI3H C €Il
LEJUM pPSAOM NPHUYNH (€CIH JIMLO, UMEIIIee CyAUMOCTh, HE MO-
XeT ObiTh MPU3BAaHO JaXKe Ha EPOYHYI0 BOMHCKYIO CIIyXO0y, mouemy
J1na, oCyXJeHHbie K CIy)KeOHbIM OTPaHUYEHHUSIM WIH COJEPKaHHUIO
B AUCIUNINHApHOM OaTalboOHE, MOTYT OCTaBaThCsS Ha BOWHCKOM
cryx0e?), 3aKOHOJATEeI0 CIea0Bano Obi OTKa3aThCs OT 3THX JBYX
BHJIOB HaKa3aHUs.

Takum oOpa3zoM, mepedyeHb BHUIOB HaKa3aHUH, MPETyCMOTPEH-
HBbIX HOBBIM (MM HOBOH penaknueil) YK, mor Obi ObiTh CylIecTBEH-
HbiM 00pa3oM COKpamieH Kak 3a e4eT CBEJEHHUS JI0 OJIHOTO BUAA Ha-

—304 —

Cekumns «YronosHoe npaBso»

Ka3aHUs BCEX CYNIECTBYIONIUX HbiHE Pa3HOBUHOCTCH JIMIICHUS CBO-
001M, TaK W 3a €4eT OTKa3a OT JIMIICHUS 3BaHHsI, UCIPABUTEIBHBIX
pabort, cykeOHBIX OTpaHUYCHHI U CONEpKAHUS B TUCIHUIUTUHAPHOM
O0atanbpoHe. B pesynpTaTe 3TOr0 OTEYECTBEHHAS CHCTEMa HaKa3aHUU
npuobperna Obi OOJBIIE CXOACTBA C 3aIATHOCBPONECHCKUMH U COCTOS-
na Obl M3 CICAYIONIUX BUIOB HaKa3aHUS:

1) mrpad;

2) TUIICHHWE MpaBa 3aHUMATh OINpEIEICHHbie JOIDKHOCTH WU
3aHUMATHCS OMPECICHHON NEsITCIbHOCTHIO;

3) oOmecTBeHHbie paboOThi;

4) koH(pHCKAIHI UMYIIECTBA;

5) orparuyenue ceoboay;

6) numenue cBOOON.

B manpHelimeM jxe, pa3BUTHE YUYCHHS 00 WMHBIX Mepax yro-
JIOBHO-IIPABOBOTO XapaKTepa, B YaCTHOCTH - Mepax 0e30macHOCTHU
U WX COOTHOIICHUH C BUJAMH HaKa3aHHs, BO3MOXKHO YTOYHECHHE U
MIaHHOTO TMepeYHs. B 9acTHOCTH, B TeX CIydasX, KOT[a JIUIO JHIIa-
eTes MpaBa 3aHUMATh T€ JOJDKHOCTH WIH 3aHUMAThCS TEMHU BHUJIA-
MH JIEATEIBHOCTH, B CBSI3U C 3aHATHEM KOTOPHX OWIIO COBEpPIICHO
MPECTYIUICHHE, 3Ta Mepa BO3eHCTBUS MPpUOOpeTacT YepTH HE BHIA
Haka3aHusi, a Mepu O0e3omacHocTH. CKa3aHHOE B IMOJHON Mepe Ka-
caeTcs M KOHQUCKAIlMH HUMYIIECTBA, CTABIIET0 OPYIHUEM COBEpIIC-
HHUS MPECTYIICHUS.

KoHeuyHO, Takoe CyHmECTBEHHOE COKpalleHUEe IEpPeYHs BUIOB
Haka3aHUH moTpedyer He TaIbKo () YHIaMEHTAIBHOM epepaboTKU BCeX
canknuii B Ocobennoi yactu YK, HO M 3HAYUTENIbHOIO H3MEHEHUS
colepXKaHus 3THX BUJOB HaKa3aHWH. B wacTHOCTH, Kak yke oTMeda-
JIOCh, B OTHOIIICHHUY JTUIICHUS CBOOOIH CICAYET ONMpPECITUTh 0COOCH-
HOCTH €T0 MPUMCHCHUS Ha KpaTKHE, JIUTCIbHbIC CPOKH, a TAKKE IO-
JKA3HCHHO; BO3MOXXHOCTh €r0 OTOMBAHUS dYacTsAIMH (Hampumep, OT-
OMBaHME KPATKUX CPOKOB JUMICHUS CBOOOIU MO BUXOJHUM H IIpa3.i-
HUYHUM JHSAM) U T.II.

Bo3Bpamiasice BHOBB K BOIIpOCaM O BUAaX HaKa3aHUS I10 ICHCTBY-
IOIEMY 3aKOHOJIATENIbCTBY, CIEAYET TAaKKE OTMETUTh, YTO B JEHCTBY-
tonieM YK naneko He MOJIHOCTBIO PACKPHIT MOTEHIIMAI HEKOTOPhiX HX
HUX. B yacTHOCTH, KpailHE peIKO UCTIONB3YIOTCS B CAHKITASIXTAKUE BHIbI
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HaKa3aHWs, Kak o0IIeCTBEHHbIe paObCTBi M mTpad Kak JOMOJHUTEIHHO
HakasaBiue. B 3Toii cBA3M AaHHbie 10BOIBHO 3() peKkruBHue Bubi HAKI
3aHUs JOCTATOYHO PEIKO HA3HAYAIOTCS CylIaMH. <

Hanporus, cyznpi, nmpu Bce yamie JeKJIapupyeMold rymMaHU3amuii
YTOJOBHOM OTBETCTBEHHOCTH, BCE €Ll JOCTATOYHO OOJIBIIOMY KO
YeCcTBY OCYXJACHHbIX Ha3HaualOT HaKa3aHus, CBsi3aHHbie ¢ e IOM
cB000s1pi. U B 3TOM CcyneOHas mpakTHKa BIIOJIHE 0ObSICHUMA, ITOCKOJIBKY
W caM 3aKOHOJATeJb B IMOJAABISAIONEM OOJBIIMHCTBE CAHKLIHUU IIpo»
JycMaTpUBaeT MMEHHO TaKuWe BHJAbI HakazaHWs. Jlymaercs, 4To on-
HUM M3 MIEPCIEKTUBHBIX HANPaBJIEHUH Pa3BUTHUS OTEYECTBEHHOI'O YTIO-
JIOBHOT'O 3aKOHOJATEIbCTBA AOJDKHO CTaTh JalbHEHIIee pacmupeHno
WCIIOJIb30BaHMS B CAHKLMSAX BHJIOB HaKa3aHUs, ajJbTePHATUBHUX JIU-
IIEHNWI0O cBOOOAM, YTO HEMHHYEMO MOBJIEYET M COOTBETCTBYIOIINO
U3MEHEHUsS B CyIeOHON MpaKTHKE.

Kpowme Toro, paspaborka KOHIENUHUH pedhOpPMUPOBAHUS 3aKOHO-
JaTeIbHUX MOJIOKEHUH 0 BUJAX HaKa3aHMs JOJDKHA OUTH CONpsIKEHa
C yCTpaHEHHEM LEJIOTo psija Mpo0esIoB, MPOTUBOPEUYHI U HECOTIaco-
BaHHOCTEH, UMEIOMUX MECTO B JEHCTBYIONIEM 3aKkoHe. B wacTHOCTH,
HEOOXO0UMO:

1) yTOYHUTH MECTO OTAEIBbHHUX BHJOB HAKa3aHUsS B CHCTEMO.
Cxa3aHHOe, B IEpBYIO ouepels, KacaeTcs mrpada, KOTOpHH Iocie
pedbopmu, mpoBeAeHHON 3akoHOM YkpaitHu ot 15.11.2011, yxe He
MOXET CIUTAaThCs HAaUMEHEe CYpOBHM BHUIAOM HaKa3aHUS;

2) YTOUYHHUTH Kak IpeJesbHHE pa3MepH OTIEIbHHX BHIOB Ha-
Ka3zaHWil, ycTaHaBiuBaeMue B crarbe OOmIel 4acTH, Tak U UX pa3Mo-
pH B HEKOTOpHUX caHKUMAX ctateid OcobenHoit yactu YK;

3) cornacoBarh OTPaHMYEHHS HA IPUMEHEHHE OTAEIbHUX BHIOB
HaKa3aHUW MO KPYyTY JIUIL, MOCKOJBKY B ACHCTBYIONIEM 3aKOHOAATEb-
CTBE JAJeKO HECIWHUYHUMH SBISIOTCS CIy4dau, KOTAa HU OJUH W3
YCTaHOBJIEHHUX B CAHKIIMHW BHUJOB HaKa3aHUs HE MOXeT OMTh Ha3Ha-
YeH HEKOTOPbhIM KaTEropHsiM JIMI[ B CHJIy OTPaHUYEHHI, YCTaHOBIICH-
HbiX B cTaThsix OOmel wactu u ap.

B menowm xe, cienyer npuiiTH K BUBONY, 4TO JEHCTBYIOIIEE yro-
JIOBHOE 3aKOHOJATENbCTBO Y KpaiiHU B BONpOCaxX pPeryjJupoOBaHHs OT-
JeIbHBIX BHJIOB HaKa3aHMS yXKe, OYEBHIHO, IOJOLIIO K TOH TOUYKE
Pa3BUTHSA, 32 KOTOPOH JOJKEH MOCIEA0BATh KAUYeCTBEHHO HOBUM 3Tall.
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HakonneHHH# 3a mpeapiAymue rogy OMUT, COCTOSTHUE PAa3BUTHS OTE-
YEeCTBEHHOM YTOJIOBHO-NPABOBOW HAayKH, UMEKOIIAsCcs 3aKOHOAATENb-
Has ¥ NpaBONpPUMEHUTEbHAs MPaKTUKA AAIOT OCHOBAHUS JJis pa3pa-
OOTKH LEJIOCTHOM, COTIaCOBAHHOW M MOCIEIOBATEIbHOM TCOPHH TCHA-
JIU3alUu NPEeCTYIUIEHUN, B KOTOPOM BOIPOCH MPaBOBOIrO PETYJIUpPOBa-
HUS OTACIBHBIX BHUIOB Haka3zaHUS OyIyT pa3pemaTbcs C y4eTOM U
00IIUX MOJIOKEHUN YTOJIOBHO-IIPABOBOY MOJUTHUKHU FOCYIapCcTBa, U Mpa-
BWJI NOCTPOECHUS CUCTEMU HaKa3zaHUW, U MPaBUJI KOHCTPYUPOBAHUSA
cankiuii crareir Ocobennoii yactu YK.
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