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Koucrpykuis 30608’ a3anp aep:xaBu
y c(pepi NPaB AIOAUHH: NOPIBHANBHUH aHAAIS3
MizKHaPOJHHX Ta EBPONEUCHKUX MIZAX0JIB

VY cTarTi B KOHTEKCTI MOPiBHIILHOTO ITpaBa MpaB JIIOAWHH PO3IVISIAI0THCS Pi3HI MIAXOIH 10
3000B’3aHb JIepXKaBH y cepi MpaB JTIOIUHA B MeXKax YHIBEpCAIBHOI Ta PeriOHAIbBHUX CUCTEM
MIPaBO3aXHCTy (30008’ sI3aHHS MOBAXKAaTH, 3aXHUIIIATH Ta 3a0€31eTyBaTy 3iHCHEHHS IIPaB JFOIH-
HU, 3000B’A3aHHS «HAJIEKHOI CYMIIIHHOCTI», HETATUBHI Ta MO3UTHBHI 3000B’ I3aHHSI ICPIKaBH).
JloBeneHo, 110 OCTaHHIM YacOM CIIOCTEPIraroThCs 30JIMKEHHS Ta B3a€MHE BU3HAHHS IHX M-
XOJIiB, 10 Ma€ TPUHIMIIOBO BAXXJIMBE 3HAYCHHS Ul BIOCKOHAJCHHS MEXaHi3My BHKOHAHHS
TaKMX 3000B’13aHb IepKaBU Ha HAllIOHAIEHOMY DiBHI, 30KpeMa iX BinoOpaskenHs y Hanionais-

Hilf cTparerii y cepi mpaB JFOIIHM.

Knwuosi cnosa: npasa nonuHu, 30008’ A3aHHS epKaBU, HETATUBHI Ta MO3UTHBHI
3000B’s13aHHS, HaJIe)KHA CYMITIHHICTD, «aBTOPUTETHEY TIyMauyeHHS.

[Ipobnema 3000B’A3aHb EepKaBH
y chepi npaB noauHu (aHTA. — human
rights obligations) TpuBaiuii 4yac He TO-
Tparuisia y GoKyc BITYM3HSHHUX 3aralibHO-
TEOPETHYHHX Ta TOPIBHIIBHO-TIPABOBHX
JOCIIIKeHb Ta IKOM JIMIIANAch y TUIO-
LIMHI MDKHAPOIHOTO MyONivyHOTo Mpasa.
VY mMpoKoMy KOHTEKCTI 1€ CBiJUUTH PO
BiJICYTHICTh Y BITYM3HSHIH I0pUCTIPYIEH-
1i{ KOMIUIEKCHOTO TiAXO0Iy IO OCMHUCTICH-
Hs ()eHOMEHY TaK 3BaHOTO «IIpaBa y raiy-

31 paB JMIOAUHWY» (aHII. — human rights
law), 1110 Ma€ MIXITUCLIUITTIHAPHUHA XapaK-
TEp Ta 3B’S3y€ IEPIKABH PA30M «y KOJICK-
THBHHIA TIPOEKT, KU Ma€ HalliOHAIBHY,
TpaHCHAIIOHAJBHY Ta HAJAHAIIOHATIBHY
npupoay» [1, c. 130].

VY OinbII mpeAMETHIH MIIOMHMHI PO3-
Is1 IpoOJIeMaTHKY 30008’ sI3aHb JICPIKaBU
y cdepi npaB JFOAVHA Y MekKax MIKHAPOI-
HO-TIPABOBUX JOCIIPKEHb 00yMOBIICHHMA
TPAIHIIIHHNM TIiIXOO0M, 3TiTHO 3 SIKHM

@
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ITUTAHHSA TEOPII ITPAB AIOJUHU

came JIepKaBH € Cy0’ €KTaMH M>KHAPOTHO-
ro myOIiYHOTO MpaBa. Sk 3a3Ha4aroTh aBTO-
PH «KJIACUYHOI» Tpatli «ECBporneichKe mpa-
BO Y Taly3i paB JIIOAWHU: JKepena i mpak-
THKa 3acTocyBanHs» M. [Ixenic, P. Keii ta
E. Bpemi, npeBanooua y Mi>KHaApOTHOMY
mpaBi B XIX i Ha mouarky XX cT. (hioco-
(bis1, MpaBOBHUII MO3UTHBI3M, CTBEPKYBaJIa,
10 MDKHApOIHE MPaBO € MPaBOM JIUILE JUIs
JiepkaB (TpaJuIliiiHa TO3UTHUBICTCHKA JIOK-
TpuHa o(OpMIUIACH 3aBISIKH BUIAHHIO
I'. Jlayrepmaxtom (Lauterpacht) y 1955 p.
knacuuHoro Tpakrary JI. Onnenraiima
(Oppenheim) 3 Mi>KHapoIHOTO IpaBa).
Tomy BBa)kajocs, 10 BUHUKAE CyINEped-
HICTb, SIKIIO JOITyCKAaTH iCHYBaHHS «MiX-
HApOTHUX FOPUANYHHX TPaB, sIKi OKpeMi
0CO0M MOXKYTh OOCTOIOBATH Y CIIOPi 3 Iep-
)kaBoro» [2, c. 14]. BignmoBigHo 3000-
B’s3aHHS JIepKaB 32 MIXKHAPOIHUM TIpa-
BOM BHHHKAIOTh IO BiTHOIIEHHIO Ta pea-
Ji3yIOTBCS Y 3B’ 53Ky 13 KOT€pEHTHUMH
3000B’sI3aHHAMHM IHIIUX AeprkaB. OmHAK
«HAPOKEHHS» 3aBJISIKH MEPEIOBCIM Pi-
menHto Hiopa6ep3pkoro TpuOyHary Ta 3a-
TalBHIN eKIaparii mpaB JIFOIUHA MiXKHA-
POZAHOTO IpaBa MpaB JIIOAUHU CTalo Hall-
OiTpII «paJMKaJbHOIO TOMIE€I0 32 BCIO
ICTOpiF0 MIXKHApOJHOTO TpaBay [2, ¢. 19],
aJKe B pe3yJIbTari He TUTBKH JepKaBH, a i
IHAWBIN CTAJIM BU3HABATUCS Cy0’€KTaMH
MDXKHapOIHOTO paBa [3, c. 61].

VY nepury uepry 1e moB’s3aHo 3 «0C00-
JIUBOIO PUPOAOIO» 3000B’s13aHb Y cdepi
MpaB JIOAWHY, SIKI MalOTh CHEHialbHUN
CTaTyC y Mib>KHApOJHOMY TIpaBi Ta MPHUH-
[IMTIOBO BiIpi3HAIOTHCS BiJ 1HITUX MiX-
HapOAHO-TIPABOBUX 3000B’s13aHb. [lep-
XKaBH, AKi parudikyBaad MiKHapoAHI
noroBopu y cdepi mpaB JNIOJHHH,
3000B’SI3YI0THCS IOBAYKATH TPaBa JTIIOAUHH
HE CTUTBKM Tepe] iHIMUMH Iep’KaBaMH,

CKLIBKH TIepe]] 0cobaMu, sIKi epeOyBaroTh
mij iXHBOTO fopucaukiicto [1, c. 124]. Te
caMe CTOCY€ETHCS 1 3aralibHOTO MIXKHAPO/I-
HOTO Mpaga (meperyciM HOPM jus cogens),
10 TIOKJIAJa€ Ha Jep>KaBU 00O0B’SI3KU HE
31ACHIOBATH T€HOIM/I, IIEBHI BOEHHI 3710-
YUHU a00 37T0YMHU MPOTH JIIOMSHOCTI, SKi
MarTh XapakTtep erga omnes (3 nar. —
30006 ’3aHHs neped ycima). OcodmuBun
xapaktep 3000B’s13aHb y cepi npas Jro-
IiHY, K cTBepKkye @. Merpet (Megret),
[IOB’SI3aHUI 13 THM, 1110 TaKi 3000B’ I3aHHS
TIEBHOIO MIpPOIO «HE3aJICKHI B1JT 3TOIH Aep-
JKaB OyTH HUMH 3B’ SI3aHUMU», OCKIIBKU
ICHYBaHHS IIPAB JIFOIWHY MA€ KIIPUPOITHUI
XapakTepy 1 nepeaye X PUIUIHOMY BH-
3HaHHI0. [10 CyTi mepkaBu «JuIie mij-
TBEPKYIOTh CBOIO MPUXHIBHICTH TOMY,
10 BOHU 1 Tak 3000B’s3aHi BU3HABATH
(mpuHaiMHI 3 MOpaITbHOI Ta (BitocodCchKoi
TOYKH 30py)» [1, c. 129].

OT1xe, 0cOONMBOCTI 3000B’sI3aHb JIEp-
JKaB 11010 TPaB JOIUHU CTaBaIH MPEJ-
METOM YBardu IMPOBITHUX BITYU3HSIHHUX
¢axiBIliB y raxy3i Mi>KHapoOJHOTO TIpaBa
(M. Bypomencrkoro, B. bytkeBuua, JI. I'y-
ceitnoBa, B. /lenucosa, B. €BinToBa Ta
iH.), yTiM TaK 1 He OyJIM HaJIE)KHUM YHHOM
OCMHUCIICHI 3 TO3UIIIT HalliOHANBHOT Teopil
MpaBa, KOHCTUTYIIHO-TIPAaBOBUX Ta IO-
PIBHSAIBHUX JOCTIIKEHB. Y TOM XKe Jac
mpo0OiieMa TakuxX 3000B’s3aHb OYEBHJIHO
BUXOJIUTH 32 MEX1 MIXKHAPOTHO-TIPABOBOL
HAyKH, aJKe CTOCYEThCS XapakTepy, Gopm
Ta 3aco0iB JISUTBHOCTI JiepKaBh y cdepi
MpaB JIOAMHU Ha HaIlIOHAJLHOMY PiBHI,
BiJITIOBiTHOTO HAIIIOHAIEHOTO 3aKOHO/IaB-
CTBa Ta MPAKTHKH HOro e(peKTUBHOTO 3a-
crocyBaHHs. KoMIuiekcHUN minxia 1o
OKpeclieHoT mpoOiIeMaTHKH aKTyalli3ye
aMOITHY METy — PO3POOUTH €JTUHY TEOPIiI0
3000B’s13aHb JACPKABHU IIIOMIO MPaB JIFOIH-
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HH, sika OyJie CITpOMO’KHA TIO€THATH BiJIIO-
BiJIHI IOKTPHHH Ta MPAKTHUYHI HaOaHHS
SIK MXKHAPOJTHOTO, TaK 1 HaI[iOHAJIBHOTO
paBa. BayxIMBUM KPOKOM Ha HUIAXY 1O il
JIOCSITHEHHSI Ma€ CTaTy TMOPIBHAIBHE J0-
CITIKEHHS KOHCTPYKITii 3000B’s13aHb JIep-
aBH y cdepi mpaB JIOIUHN Y MIDKHAPO.I-
HOMY Ta €BPONEHCHKOMY IpaBi MpaB It0-
JIUHH, YOMY U IPUCBSYCHA IS CTATTS.

3a3Buyaii crocio, y sIKuii MaroTh OyTH
peaitizoBaHi 3000B’ I3aHHSI IEpXKaB, HE BU-
3Ha4aeThCs. JlepkaBu MaroTh pOOWTH Te,
Ha I110 BUCJIOBHITN BIIACHY 3TOY, 1 32 HUMHU
BHU3HAETHCS 3HAYHA TUCKPEITis II0/I0 3aC0-
0iB, sIKi BOHH BUKOPUCTOBYIOTb ISl BU-
KOHAHHS CBOIX 30008’ s13aHb. OQHAK, KOIU
ClipaBa CTOCYEThCS MpaB JIOAUHHU, LIEH
TPATUIIHHAN, «HIYUM HE 0OMEKEHHIN
MiIX11 He 3aCTOCOBYEThC. MikHapoIHe
[IPaBO y Taxy3i NpaB JIFOAUHU BUXOAUTS 13
KOMIUTIEKCHOT KOHIICTIIIi TOTO, y SIKUH CIo-
ci0 MamTh BUKOHYBAaTUCh BiMOBIAHI
3000B’s13aHHs (chpopMyBaBCsl HABITH OKpe-
MU «CIIOBHUK 3000B’13aHbY, SIKHH BKJIIO-
yae pi3Hi X Tamm) [1, c. 130]. Ilpuaomy
ITiJTXOMIH, SIKi BAKOPUCTOBYIOTHCS B MEXKAX
YHiBEpPCAJIBLHOTO (TOOTO OOHIBCHKOTO) Me-
XaHi3MYy 3aXUCTy TpaB JIOIMHH, Ta BiATO-
BIJIHMX PET1OHAJIBHUX CUCTEM IMpaBo3a-
XUCTY (TIepemyciM eBPOIIEHCHKOTO TIpaBa
y ramy3i mpaB JIIOIWHN) TPUBAIHI Hac
CYTTEBO PO3PI3HSIHCA.

OCHOBY OOHIBCHKOTO OAu€HHS TaKUX
3000B’s13aHb 3aknanae Cratyt OOH, 3rin-
HO 3 SIKHM JICP’KaBU MalOTh CIIPHUSITH 3d-
2ANIbHIL NOBA3I Ta QOMPUMAHHIO TIPAB JTIO-
IUHH 1 OCHOBHUX CBOOOJ /IS BCiX He3a-
JIEXKHO BiJI pacH, CTaTi, MOBH YU pemirii
(ct. 55 Craryry OOH) [4]. Y crarTi 2
MiXXHapOJHOTO MaKTy NpO TPOMaISTHCHKI
Ta MONITHYHI IpaBa, 1966 p. (namni — [TakT)
3aKpIIUICHUH 3arajlbHA 000B’SI30K Jep-

KAB «nosajcamu ma 3a0e3neyysamu
TIpaBa BCIM iHWBIIaM (aHTI. — respect and
ensure rights to all individuals) [5, c. 208].
¥ 3aransHomy xkomenTapi Ne31 «IIpo mpu-
POy 3arajJbHUX IOPUANIHUX 30008’ s13aHb,
110 MOKJIIAI0ThCS Ha JePIKaBU-YIaACHHI
BignoBinHo a0 [lakty», yxBaneHomy Ko-
mitetoM OOH 3 npaB mronuan Ha 80-i
cecii 29 6epesnst 2004 p., yTOUHIOETBCA,
IO 3araJIbHUM 3000B’sI3aHHSIM, SIKE T10-
kianaerses [lakroM Ha neprkaBU-ydacHU-
i, € «nosaxcamu TpaBa, mependadeHi
[TaxTom, i 3abezneuysamu X A BCiX
ocib, mo nepedyBaroTh Ha iX TepHUTOpii Ta
3HAXOAATHCS Mif iX IOpUCAUKLIEIO» (Y
TOMY YHUCJI il ePEeKTHBHUM KOHTPOJIEM
i BIHCHKOBHX CHJI). 3T1HO 3 IPUHIIUTIOM,
3aKpimieHuM y cT. 26 Binencekoi Kon-
BEHIIii TTPO MPaBO MiXKHAPOIHHUX JOTOBO-
piB, BiI Jep:kaB BUMATaeThCsl T0OPOCO-
BicHE (aHIII. — in good faith) BUKOHaHHS
CBOiX 000B’s3KiB BimoBinHO 10 IlakTy
(map. 3, 10 3aranpHOrO KOMEHTaps) |5,
c. 166, 169; 6].

OpHak e HaATO MIHPOKe GOpPMYITO-
BaHHsI 3000B’s13aHb y c(epi MpaB JFOANHH,
1 Ha TpaKTULi MOHITOPUHIOBI OpraHu
OOH mox0 10roBOpiB 3 MpaB JIOAUHU
(arm1. — UN human rights treaty monitoring
bodies) 3anpoBagiIn «TPOICTY» THUIIOJIO-
riro (aHTA. — tripartite typology) Takux
3000B’s13aHb, KA CTANA «XPECTOMATIHHOIO
1 peTpaHCIIIOETHCA y OUIBIIOCTI My OTiKaii,
SKiI CTOCYIOTBCS TIPaB JIIOMHH, Y 3B’ SI3KY
3 YHIBEPCAJIEHOIO CHCTEMOIO TIPABO3AXHCTY.
3TiIHO 3 MI€I0 THIIONOTIEI0 JIepKaBa Mae
ROBAdICAMU, 3axXuuamu ma 3a0e3newyeamu
30ilicHeHHs TIpaB MoauHu [7, c. 5, 6; 8,
c. 4; 9]. Takuii miaxig OyB BiATBOpEeHUI
y HiIpyYHHKY 3 TEOpii Aep:KaBH 1 mpaBa 3a
penakmieto O. [erpumuna (2014), ne
BITEpIIIE 3IHICHEHO CTIpO0Y IHKOPIIOPYBATH
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mpobneMy 3000B’s13aHb AepkaBh y cdepi
TpaB JIFOANHU Y KypC 3arallbHOTCOPETHIHOT
ropuctpyaenii [ 10, c. 307].

Ak 3aznauae [Ix.-®. Axanni-KombGe
(Akandji-Kombe), mst ominku cTyneHs
BHKOHAHHS JIep’KaBaMH CBOIX 3000B’s3aHb
Ta X 00CSATY BUKOPHCTOBYETHCS IMiXIT,
3a SIKUM KOXKHE MPaBo TATHE 3a c000I0
TpU THIH 3000B’s13aHb: «30008 ’s3aHHA
nogascamu npaga noounuy (aHriI. —
obligation to respect), ke BUMarae Bij
JepKaBHUX OpPTaHiB Ta IHITUX MPECTaB-
HHKIB JIep)KaBH («IEpKaBHUX areHTIB)
HE BUYMHIOBATH CAMHM MOPYIICHb MpaB
JOIUHHY; «30008 A3aHHSA 3aXuamu npa-
eéa noounuy (aHrn. — obligation to
protect), Mo nependadae 000B’ I30K Iep-
’KaBH 3aXUCTUTHU HOCIIB IpaB JIFOMUHH Bif
MIPOTHUIIPABHOTO BTPYYAHHS TPETiX OCi0
y X peamnizailito Ta mokaparu MpaBoIo-
PYLIHUKIB; HAPELITI «30008 ‘A3aHHs GNpPO-
saooicysamu (3abesneuysamu 30ilCHeH-
Hs1) npas aiodunuy (auTa. — obligation to
implement), Mo BUMAarae BiJ JEpKaBH
BXKUBATH aKTUBHHUX [IiHi (3aX0MiB) 3 METOIO
CIpUSIHHS TIOBHIH peaiizarlii Ta Ai€BOCTi
npaB JnoauHu [7, c. 5, 6].

[ToBara no npaB JIOIWHU MEPEBAKHO
OXOTLIIOE HEBTPYYAHHS B 1X peaizallito.
3axucT POKyCy€eThCS Ha 3aCTOCYBaHHI
MMO3UTUBHUX KPOKIB s 3a0e3MeueHHs
TOTO, 00 IHIII HEe BTPyYaJIHCS B pealli-
3aIlil0 TaKWX IMpas. 3AiliCHEeHHS (aHII. —
fulfilment) npaB JIIONMHU BUMAarae BiJ
JIepKaB 3aCTOCYBAaHHS HAJCKHUX 3aXO0-
B, BKITIOYHO 13 3aKOHOTABINMU, CYJIOBH-
MM, aJAMiHICTPAaTUBHUMH YH OCBITHIMH,
3 METOK BUKOHAHHS TX IOPUIUYHHUX
3000B’s13aHb y Ll ranysi [8, c. 4].

Coit OKpeMO 3BEpHYTH yBary Ha Te, 1o
TepMiH «fulfilmenty, SKU HEPIAKO BIKU-
Ba€EThCSI HA TIO3HAYCHHS TPETHOTO THITY

3000B’s13aHb (obligation to implement),
y OyKBaJIbHOMY IEpEKJIaji O3HAYa€e «BU-
KOHaHHS» («3AIHCHEHHS») Ta HEPEBaKHO
BUKOPUCTOBYETHCA B IOPUCIPYICHIIT
y ciioBocnonyueHHi «fulfilment of obliga-
tions, dutiesy, TOOTO «BUKOHaHHS 3000-
B’s13aHb, 000B’sI3KiB». Takuii JIHrBiCTHY-
HUI 3BOPOT ITiAKPECIIOE, 10 IpaBa JIFOIH-
HH MIEpeyCiM pO3IIAAal0Th SIK CYKYIHICTh
«BUMOT» JIO JIEpXKaBH, 110 BU3HAYAIOTh
3MICT Ta 00CsIr i1 3000B’s13aHb Y 11iii cdepi.
Ile miarBepmkye i Komitrer OOH 3 mpas
JIFOZIHY, BKa3yIOUH y 3arajlbHOMY KOMEH-
tapi Ne31, mo «HOpMH, K CTOCYIOTbCS
OCHOBHHMX TIPaB JIOMHHU, BUCTYNAIOTh TI0
CyTi 3000B’sI3aHHSIMH. .. TOOTO CTAHOBJISAThH
nependaderi Craryrom OOH 30008’ s13aH-
HsI CIIPUSITH IT1ABUIIEHHIO IIOBAary A0 IpaB
1 OCHOBHHX CBOOOJI JIFOOMHHU Ta 1X TOTpH-
MaHHIO» (Tap. 2 3araJibHOro KOMEHTaps)
[5, c. 165; 6].

[Minkpecnumo, M0 Taki 3arajibHi KO-
MEHTapi (3arajapHi peKOMeHaalii), o
YXBaJIIOIOThCS. MOHITOPUHIOBUMH OpraHa-
Mu OOH, € akTamMu «aBTOPUTETHOTOY»
(ynoBHOBa)keHOTO, OQillIHHOT0) TIIyMa-
4YeHHs (aHIL. — authoritative interpretation)
MOJI0KEHb MI>KHAPOTHO-TIPaBOBUX JIOTO-
BOpiB 3 mpaB jroaunu [11, c. 5, 6]. Bonn
MarTh ODIIiHHWN XapaKTep, BiITBOPIO-
I0Th KOMIIETCHTHY IO3ULIII0 MDKHAPOIHOT
YCTaHOBH, FOPUCIMKLIS SIKOi BU3HAHA Jep-
KaBaMHU-YUYaCHULSIMH, y TOMY YHCIHI
i YkpaiHOlO, Ta MalOTh BPAXOBYBAaTUCH
JIepKaBOIO TIPU BUKOHAaHHI 3000B’I3aHb
IIOZI0 IIPaB JIIOAMHU, FapaHTOBAaHUX BiA-
MOBITHUM MDKHapogHUM akToM. Ha Bax-
JIMBOCTI TaKOTO TIIyMa4eHHs! y HallloHaJb-
Hill TPaBOBIiil cHCcTEMi TaKOX HArOJIOIIY-
€TBbCA y 3raJlaHOMy HiAPYYHHUKY 3 Teopil
JleprkaBH 1 mpasa 3a penakiiero O. [lerpu-
mHa [10, c. 289].
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Y 3axigHii FOpUCTIPYIEHIIiT OKPEMO BH-
PI3HAIOTH «300608 ’s3anHsA Oii» (AaHTA. —
obligations of action), 10 SIKUX BiTHOCSThH
BX€ PO3NISHYTI BUIIE TPU 3000B’A3aHHS:
MOBaKaTH, 3aXUIIATH Ta CIPHITH 31iH-
CHEHHIO TIPaB JIFOJMHH, & TAKOXK YOTHUPHU
«30006°sa3anHA npoyecy» (aHTI. —
obligations of process): 3000B’s13aHHS He-
IucKpuMinalii (aHr. — obligation of non-
discrimination), Mo 03Ha4a€ 00OB’A30K
Jiep>KaBu JJOTPUMYBATHUCh 3a00pOHH JTUC-
KpHUMiHAaIlil IpU BUKOHAHHI 3000B’s13aHb
y Taly3i IpaB JIFOAUHU; 3000B’I3aHHS Ha-
JIEKHOTO TIporpecy (aHm. — obligation of
adequate progress), sike BUMarae 3a0esre-
YEHHS aJICKBaTHOTO MPOrPecy Y BUKOHAHHI
JIep KaBOIO CBOiX 3000B’s3aHb IIO/I0 TpaB
JIIONWHM, SIKAW CBIIYUTE MPO il MPUXIITE-
HICTb JI0 T1i€i cepu; 30008’ sI3aHHS yUacTi
(anrn. — obligation of participation), mo
noJisirae y 3a0e3redeHHi ocodaM MOXKITH-
3000B’s13aHHS 3a0€3MeUnTH eEeKTHBHI 3a-
cobwm 3axucty (aHI. — obligation of effective
remedy) Bi opyIIeHs mmpas i ceodox [9].

[Ipu npoMy ciig matu Ha yBasi, 10
3000B’s13aHHSI ICPKaBU MO0 [TPAB JIFOIH-
HU MOXYTb CTOCYBATHCS SIK 3000B’ I3aHHS
JSTH IIEBHUM YMHOM (200 yTPUMATHCh BiJl
TIEBHUX Jii1) (300086 ‘s13a1Hs 3ac00i6 Yu no-
6e0inKU), TaK 1 3000B’ I3aHHS JOCATTH TICB-
HOTO pe3yNbTary, y TAKOMY BHUIAJKY 3a-
XOJTH, SIKMX BXKHUBAE JICpKaBa, HAICKATh J10
cthepu poscyny IepikaBH («30008 s13aHb
pesyromamyy). Hepinko came opucpy-
JICHITiSI MKHAPOJTHUX CYIOBUX, KBA3iCyIO0-
BHX Ta IHIINX MPaBO3aXUCHUX 1HCTUTYIIII
JIO3BOJISIE YTOUHUTH, YW HAJEKaTh MEBHI
3000B’s13aHHSI A€P>KaBH CTOCOBHO TOTO YU
IHIIIOTO CYyOCTAaHTHBHOTO (MaTepiajibHOIO)
IpaBa JIOIUHH 10 «3000B’I3aHHS JTiD» 4u
«3000B’I3aHHS PE3YNIBTaTY».

TpuxoToOMiYHHHN MAX1T 10 KOHCTPYKITIT
3000B’s13aHb JiepkaBU y cdepi mpaB JFOIH-
HH BUKopHcTOBYE it Komiter OOH 3 mikBi-
Jamii TUCKpUMIHAIIIT 11010 JKIHOK y 3a-
rajbHii pekomenmaiii Ne28 «I1po ocHOBHI
3000B’s13aHHS JepKaB-yJIacHHUITh 3a CTaT-
tero 2 Konsentrii 3 mikBimarii Bcix Gopm
JMUCKPHUMIHAITT I0JI0 JKIHOK», YXBalleHi!
Ha 24-i1 cecii (4—10 sxoBTHs 2010 p.). Komi-
TET HAroJIOIIyeE, IO JISPKABH MAIOTh OITi-
KyBaTHCS BCiMa aCleKTaMU iX IOPUIMIHUX
3000B’s13aHb 3a KoHBeHIIi€I0 nosasxcamu,
saxuwamu ma 3abezneuysamu 30iliCHeHHs.
TIpaB KIHOK Ha HEWCKPUMIHAIIIIO Ta «KO-
PHUCTYBaHHS PIBHICTIO. 300608 ‘A3aHHs NO-
6adicamu BUMarae Biji Iep>KaB yTpUMaHHS
BiJl 3aITPOBaPKEHHS 3aKOHIB, IMOJIITHK, Ha-
Ka3iB, IIporpam, aJIMiHICTPaTUBHUX IPO-
[eAyp Ta IHCTUTYIIOHANBHUX CTPYKTYD,
SIKi TIPSIMO YH OTOCEPEIKOBAHO MPHU3BO-
JIATh JI0 CIIPOCTYBaHHS PiBHOTO KOPUCTY-
BaHHS KIHKaMH 1X TPOMaJITHCHKUMHU, 110~
JITHYHUMH, EKOHOMIYHUMHU, COLIaAIbHUMHU
Ta KyJIbTyPHUMH TIPaBaMH. 30008 ‘a3aHH.
3axucmy BUMArae, moo JepiKaBy 3aXuIla-
JIM JKIHOK BiJ TUCKPUMIiHAIIT 3 OOKY TpH-
BaTHHX 0Ci0 Ta BKMBAJIM KPOKIB, SIKi IPSIMO
CIPSIMOBaHI Ha JIIKBIAIII0 TPATUIIITHUX
Ta BCIX IHIIUX NPAKTHK, SKi IPYHTYIOThCS
Ha yIIepeHKCHOMY CTaBIICHHI, 30epiraroTh
ySBJIEHHS MPO MiAJETTICTh UM TIepeBary
Ti€l 9M 1HIIOT CTaTi, 8 TAKOXK CTEPEOTUITHI
POl U1t KIHOK 4H YOJIOBIiKiB. 30608 's1-
3aHHS «30TUCHI08AMU) BUMAarae BiJl 1ep-
JKaB BXKHTTS PI3HOMaHITHUX 3aXOJiB
010 3a0e3IeYeHHs TOro, noo KIHKH
1 YOJIOBIKH KOPUCTYBAJIUCS PiBHUMHU IIpa-
BaMH Jie-tope 1 fe-(hakto, BKIFOYAOYH, 32
HE0OX1THOCTI, 3aIPOBAKCHHS TUMYaCO-
BHUX CII€IiaIbHUX 3aX0JiB (Tak 3BaHHX
«TO3UTUBHUX Hik». — I X.). Lle Tsarue 3a
c00010 AK «3000B’sA3aHHS MO0 3aXOMAIB
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a0o MOBEAiHKH, TaK i 3000B’sI3aHHS pe-
3ynerary» (aHr. — obligations of means
or conduct and obligations of results)
(m. 9 3aranpHoi pekomeHpariii) [12].

Y MikHapogHOMY IIpaBi y cdepi npas
JIOJIMHH TaKOXX BUHUKIIA Ta copMyBa-
Jlach MaJIOBiIoMa y BITYM3HSHINA IOpHUC-
MIPYACHIIT KOHIIETIIis 3000B’s13aHb «HA-

nexcuol cymninnocmiy (b0 «HANEIHCHOT

yveazuy) (aurn. — due diligence obliga-
tions), iKa BUMarae BiJ Jep>KaBH 3acTO-
CyBaHHS BCiX MOXKJIUBHX 3aXOMiB IJIS 1O-
nepeodoicenHss MOPYUIEHb THX YU 1HITUX
MIpaB JIONWHU, 3aXUCHY Bl TAKUX TIOPY-
LIEHb, NOKAPAHHS 33 HUX Ta HAJICKHOI
KomMnencayii TOCTpaxJaauM. YIeplie Ha
TaKuX 3000B’s3aHHAX BIJIKPUTO HAroJ0-
cuB MixkaMepUKaHCHKHMA CY[I 3 TIpaB JIt0-
IWHH y CBOEMY 3HAKOBOMY pillleHHI
y cnpasi «Benackec Poopicez npomu I on-
oypacyy (Velasquez Rodriguez v Hondu-
ras), sika cTOCyBallaCh MPUMYCOBOTO
3HUKHCHHS 32 HEeBU3HAYCHUX 0OCTaBUH
cryaeHTcbkoro aktuBicTa [13]. Cyn Bka-
3aB, IO JeprkaBa Hece BiAMOBINATbHICTD,
SIKIIO BOHA JIO3BOJIsIE IPUBATHIN 0c00i1
a0o rpymi oci0 [iATH BUTLHO Ta OE3KapHO,
3aBJIal0YU MPH I[bOMY IIKOJU MpPaBam,
BH3HaHUM AMepHUKaHChKOI0 KoHBeHITiEr0
3 mpaB jgroauHN» [1, c. 131].

Cranmapt «HaJeXHOI CyMIIIHHOCTI»
Npu BUKOHAaHHI JEpPXKaBOK CBOIX
3000B’513aHb IIUPOKO 3aCTOCOBYETHCS IS
OLIIHKH cuTyalil y cepi mpotuaii qomar-
HbOMY HACHJILCTBY Ta IHIIMM (hOpMaM Ha-
CHJIBCTBA HaJ KIHKAMM Ta JITbMH, 10
OCTaHHIMU AECITHIITTAMA OyJI0 BU3HAHO
OJTHI€I0 3 KITFOYOBHUX MPOOIIEM TIPaB IO~
Hu [14; 15]. Take 3000B’s13aHHS JepKaB
BIITBOPEHO Y HHU3I[ MiXKHAPOJHUX JIOKY-
MEHTIB, IHTEPIPETAI[IfHNX aKTiB YH Cy/I0-
BUX (KBa3iCyJOBHUX) pillIeHbh CTOCOBHO

[BOTO MUTAHHS, YXBAJICHUX Y MEXax pi3-
HUX CUCTEM IpaBo3axucty [15,c. 119; 16,
c. 83, 84]. IIpu upomy B odimiiHOMY riepe-
KJIaJli IUX MIXKHAPOIHUX JTOKYMEHTIB «due
diligencey 1HOII IEPEKIIATAETRCS K «HA-
JIeKHA yBaray, o CBiIYUTH PO BiACYT-
HICTb Y3TOJIXKEHOTO YKPaiHOMOBHOTO TEp-
MiHa, SIKH{ BXKHBAETHCSA HA MO3HAYCHHS
i€l ycTaJIeHOi y MIXKHAPOJHOMY Ta IIO-
PIBHSUILHOMY TIPaBi FOPHAMYHOI KOHCTPYK-
1ii [16, c. 15]. BaxmBo migkpecnuTy, 1o
3000B’13aHHS OJI0 «HAJIEKHOI CyMITiH-
HOCTI» HaJEKHUTh 0 3000B’3aHHS 3aC0-
0iB (miit), a He 3000B’s3aHHS PE3yIbTATy
[16, c. 84].

3000B’13aHHS «HAJIEKHOI CyMITIHHOC-
Ti» KOPECMOHJYE 3rajJlaHOMY BUIIE
3000B’SI3aHHIO JIEPKABH «3aXHCTUTH
npaBa JIOJAUHU, aJKe HOT0 OCHOBHHUU
3MICT MOJISITAE B 000B’SI3KY «IIPOAKTHBHOY
3abe3neunTtH, mob ocodu y mexax ii
IOPUCAMKIIT HE CTPaKJau BiJ TOPYyIICHb
ix mpag 1 cBo001 3 00Ky TpeTix 0ci0. 3po-
3yMLIIO, 10 AeprKaBa HE HECE BiAMOBI AaITh-
HICTP 32 KOKHE BTPYYaHHS B 1HTUBiTyallb-
Hi mpaBa 3 00Ky mpuBaTHHX 0ci0. OnHak
JlepKaBa BIJITMOBIIA€ 32 HEMOXIIUBICTh
3aXMCTUTH IHAMBIAA Bif IHIINX 1HIWBIIIB,
HAIPUKIIAJ], Y BUIAJIKy KOJIM BOHA yXBa-
Juia 3aKOH, SIKHA 3pOOHMB MOPYIICHHS
MOXKITUBHM, 00 BOHA BHSBUJIACH HECTIPO-
MOXHOFO 3pOOHTH OY/b-1110, IO JO3BOJIH-
710 6 3am00IrTH MOPYIIEHHIO MIPaB JIIOIHU-
HU. Y HayIlll TakWil migxij BiIOMHE K
«HeNpsAMUL 20PU3OHMATILHUL eheKm npas
aroounuy [1, c. 131].

[HImIMM TIIsIX0M BitOyBaBCsS PO3BUTOK
KOHIIETIIi] 3000B’3aHb JiepkaBh y cdepi
MIpaB JIOIMHU Y MEXaX MPaBO3aXHUCHOTO
MexaHizMy Panu €Bpomnu, sskuii ctas
MPAKTUYHUM BTIJICHHSIM HOBOI Mapajur-
MU B3a€EMOJIIT JIIOMUHU Ta JEPKABH SIK
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Cy0’€KTiB IIpaBa Ha MDDKHAPOTHOMY PiBHi.
OMiHIOIOYY TOTPUMAaHHS JIEPKABOIO Ta-
panToBaHuX KOHBEHII€IO NP0 3aXHCT
IIpaB JOIUHH i OCHOBOITOJIOKHUX CBOOO/]
Bix 4 nuctomnana 1950 p. ta [IpoTokonis
no Hei (mami — KorBenttist) mpas i cBo00,
€Bponeiicbkuil cya 3 mpaB JTIOJUHU
(mani — Cyn) BingaB nepeBary IHX0TOMid-
HOMY IiJXO0Ny, 32 SKHUM 3000B’sI3aHHS
JICPKaBH TOIUISIFOTHCS Ha JIB1 KaTeropii:
He2amuGHi Ta NO3UMUBHI.

Y HaitOinpII 3araTbHOMY BUTIISIII He-
raTuBHI 3000B’s3aHHSA ACp)KaBH Mepe-
0avaroTh ii 000B’ 30K yTPUMAHHS Bi ITO-
PYIIEHb MpaB JIIOAUHH, OyAb-IKUX (HOpM
HEMPaBOMIPHOTO BTPYUYaHHS y iX peaiza-
110, TOMI SIK no3umueHi 30006 13aHHS
(amTn. — positive obligations, duties) Bu-
MararoTh BiJI HaIliOHAJTHLHIX OPTaHiB B
BXWUTU MPUHHATHUX (PO3YMHHX) Ta Ha-
JICKHUX 3aX0/iB (aH. — reasonable and
appropriate measures), CIpIMOBaHUX Ha
3a0e3IeUeHHs, 3aXHUCT Ta CIPUSHHS 311~
CHCHHIO MpaB MIOAWHU. Takwil momi
3000B’s13aHb AepxkaBu y chepi mpas Ito-
JIUHH KOPEJTIOE 3 BiJOMUM III€ 3 YacCiB BH-
HUKHEHHS J1i0epaabHOl JOKTPUHU TpaB
JIFOJIMHY TOJIIJIOM TpaB Ha HEraTUBHI (T1e-
PEBaKHO TPOMA/ISTHCHKI Ta MOJTITHYHI Tpa-
Ba) Ta MO3UTHUBHI (COIAIEHO-CKOHOMITHI
mpaBa). Oxaak Cyn Ha BiIMiHY Bim «Tpa-
TUIIITHOT0» MiIXOMY MIMIOB MIISXOM TI0-
CJIiIOBHOTO BH3HAHHS HE JIMIIC HEraTUB-
HUX, a i TO3UTUBHUX 3000B’sI3aHb JCpiKa-
BU CTOCOBHO OCHOBOIIOJIOXKHHUX IpaB
1 cBOOOII, SIKi IEPEBAYKHO MAIOTh «HETATHB-
Hy» TIpHPOJY 1 mepeOyBaroTh il 0XOPO-
"oro KouseHrii.

V Toii yac, KOJIu HeraTUBHI 000B’I3KH1
JICpKaBU IMILTIIIUTHO 3aKJIAJICHI B CAMOMY
tekcTi KoHBeHIii, mo3uTnBHI 000B’I3KH
3a OKpEeMHMH BUHATKaMH y Hiil He cdop-

MYJIbOBaHi Ta € Pe3yJIbTaToM I MiTHOBOI,
JUHAMIYHOT IHTepIIpeTaIlii y CBIT/Ii 3MiHIO-
BaHMUX COLIANBbHUX 1 MOPAJBHUX HEpery-
MOB. 3a POKH CBOE€T AisUIBHOCTI (BpaxoBy-
09U MPAKTHKY €BpomnerchbKoi Komicii
3 mpaB JroguHn) CynoMm HampalboBaHa
HIMPOKA MPAKTUKA BU3HAHHS MO3UTUBHUX
3000B’s13aHb MO0 TIpaB i CBOOOI, TapaH-
toBaHux KoHBeHmiew. 3po3ymino, mo
aHaJi3 BiAMOBIIHUX HampaiioBanb Cymy,
TaK camo, K 1 PO3BUTOK JJOKTPHHU TTO3U-
THBHHUX 3000B’S13aHb JIEPKABH Y ITIJIOMY,
noTpedye KOMIIJIEKCHOTO JOCIiKeHHS,
OKpEMi pe3yNIbTaTH SKOT0 HaBEICHO B Ha-
IKMX TonepeaHix myomikarisx [17; 18].
V Mexax Ii€l cTaTTi JIMIe 3a3HaYMMO,
IO CHCTEeMHHH aHai3 IPUCIPYICHIIT
Cyny I03BOJIsSIE PEKOHCTPYIOBATH THITH
TakKWX 3000B’s13aHb, cepel SKUX BUILIA-
I0Th: 000B 30K JIEPKABU CTBOPHUTU «Ha-
HiOHAJbHY MPaBOBY paMKy» (aHri. —
national legal framework), nepenycim
HaIl[lOHAJIbHE 3aKOHOJABCTBO, sIKe 3a0e3-
neuye e(peKTUBHUI 3aXUCT MPAB JIOIUHA
(mWB. NOKIaHE ApTYMEHTYBaHHS y CIIpaBi
«X ma Y npomu Hidepnanoig»); 000B’ 130K
JepkaBu 3a0e3neuyBaT iHHOPMYBaHHS
Ta KOHCYJBTYBaHHsI 0Ci0 CTOCOBHO TIOpY-
HICHb TpaB 1 cBOOO, 110 rapaHTYIOThCS
Kongentiero (Hanpukiam, cupasa «/ yeppa
npomu Imaniiy); 000B’ 130K pearyBaru Ha
MOPYIUICHHS TPaB JIOJUHU, TPOBOUTH
epeKTUBHE PO3CHiIAYBAHHS «TiOHUX
JIoBip’s1» (TOOTO OOIPYHTOBAaHUX) CKapT
HIOJIO0 CEPHO3HUX MOPYIIEHB MTPaB, rapaH-
ToBaHUX KoHBEHIIi€I0 (HAITPUKIIad, CIIpa-
BU «A1idin npomu Typeuuunuy, «Kas npo-
mu Typeuuunuy, «Illon i Oopi Edeapoc
npomu Cnonyuenoeo Koponiecmeay);
000B’s130K 3a0e31edyBaTH iHIUBIIIB pe-
cypcamu, 106 3armobiratu mopymeHHIo
iXHIX mpaB, rapanToBaHuX KOHBEHITi€0
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(ctipaBa «Eiuipi npomu Iprandiiy); Hape-
ITi, 000B’SI3KH 3aI00IraT MOPYIIEHHIM
mpaB, rapaHtoBaHux KoHBeHiriero, Ta 3a-
XHCTHUTH BiJl TAKHX MOpyHIeHs [19, c. 159].

OcTtaHHill 000B 130K 3aCITyTOBY€E Ha
0COONMBY yBary y CBITJI JOCIIIKYBaHOL
npoonemu, amke Jx.-O. Axanmi-Komoe
CTBEPJIKYE, IO JEPKABU TAKOXK MAIOTh
«30008 ’A3aHHA 3aXUCMUMUY Y KOHTEKCTI
IX BJIACHUX BiJHOCHH 3 0cO0aMHu, 10 Iie-
peOyBaroTh y Mexax iX FopUCIUKIii. [Hak-
e KaXKy4dH, BOHU 3B’sSI3aHiI TaK 3BaHUM
«000B’s13K0M mH30QpeHii» (aHrIt. — duty
of schizophrenia), TO6TO 000B’I3KOM BXKH-
TH 3aXO0/1B, HEOOXIIHMUX IS 3a00IraHHs
Ta OKapaHHs 3a TOPYIICHHS YH 3a3iXaHHs
Ha mpaea i cBOOOIH, CKOEHI X BIIACHUMU
«areHTamMmy, TpeacTaBHuKamMu [7, c. 15,
16]. Sk 3a3naumB Cyq y cripaBi «Accariose
npomu I py3iiy, KouBeHis Bumarae Bix
BHUIIMX OPTaHiB BJIAJIM HE JIUIIC TTOBAXKATH
mpasa i cBo00aH. 3 METOIO TapaHTyBaHHS
KOPUCTYBaHHS UMM MPaBaMH i CBOOOIa-
MH TaKi OpTaHd MaroTh 3aI00irTH mopy-
[ISHHAM TIPaB JIOJUHH 3 OOKY TiAerX
iM opraHiB Ta ycTaHOB, a00 BXKHUTH e(eK-
THUBHUX 3aXOJiB IIOJI0 pearyBaHHs Ha TaKi
nopyuieHHs. [Ipy oMy HEHTpaibHI Op-
TaHH BJIAJX MAlOTh 00OB’ 30K BUMAaratu
BiJI CBOIX IMIJICTIINX AOTPUMAHHS BUMOT
KonBeHntiii i He MOXXYTh «CXOBaTUCST» 3a
CBOEKO HECITPOMOXHICTIO 11 3a0€3MECUUTH.

Lle#t 000B’SI30K TaKOXK OXOILIIOE 000-
B’SI30K «IPEBEHTUBHUX Jiil» 13 OOKY niep-
YKaBU 3 METOIO 3a31XaHHs Ha OCHOBOITOJIOXK-
Hi ITpaBa i cBo60IH 3 OOKY ITPUBATHHX 0OCI0,
3a YMOBH, KOJIA € PO3yMHI IiJICTaBH OUiKy-
BaTH 010 BUKOHAHHS (HAPUKJIA, CTIPaBU
«Ocman npomu Cnonyuenozo Koponig-
cmeay, «Mapxc npomu benveiiy, «Ilnam-
gopma “Artze fiir das Leben” npomu As-
cmpiiy). Takuii MiOXia BIATBOPIOE i7€10

HETPSIMOi «TOPH30HTAIBHOI Hii» KoHBeH-
1ii, ToOTO 3a0e3redye MOXKIHUBICTH ii 3a-
CTOCYBaHHSI 111010 BIJIHOCHH MiX TpUBar-
HUMH 0CO0aMH, ajie B KOHTEKCTI BiAIOBI-
JIaJbHOCTI Jep)KaBU 3a 3amo0iraHHs
MOPYIIEHHSM 11 BUMOT a00 BCTaHOBJICHHS
Ta TIOKapaHHs BUHHUX OCi0.

[Ipr 1bOMY HOKTpHHA MO3UTHBHUX
3000B’s13aHb JIepKaBU HE HAKJIAJIA€ HA JICP-
JKaBy HETIOMIpHHH Tsrap, TOOTO 000B’ SI3KH,
sIKi Ta HE B 3M031 rapanTyBatu. Tak, y cripa-
Bi «IInamgpopma “Artze fiir das Leben”
npomu Aecmpiiy (1. 34) Cyn 3a3Haqae, 1110
X04a JiepikaBa Mae 000B 30K BKUTH PO-
3YMHHUX Ta HAJICKHUX 3aXOJIiB, 100 3a0e3-
TICYUTH MUPHE MTPOBEIICHHS 3aKOHHUX JIe-
MOHCTpAIIiif, BOHA HE MOXKe a0COITIOTHO 11e
rapaHTyBaTH Ta Ma€ MHUPOKY CBOOOTY PO3-
CyIly TIpu BUOODi 3ac00iB, IO MiIISATAIOTh
3aCTOCYBaHHIO. .. Y IIili TUTOIIVHI TO3UTHB-
Hi 3000B’13aHHS € 3000B’ I3aHHIMU, AKI
CTOCYIOThCSI 3aXO/IiB, 110 Ma€ OyTH BXKHUTO,
a He Pe3yJNbTaTy, IKOro Mae OyTH JIOCSTHY-
T0. LIiJTKOM OYEBHIHO, IIIO TAKHIT 000B’ 30K
KOpemto€e 13 3000B’I3aHHAM «HAJIEKHOL
CYMITIHHOCTI», TIPO SIKUH WIITOCS BHIIIE.
Hapa3zeuuaiiHo BaXKIIMBUM KPOKOM Ha IILISI-
Xy 30MKEHHSI MiAXOAIB 10 KOHCTPYKIIi
3000B’s13aHb JepPKaBH y cepi mpas Jiroau-
HU Y Pi3HUX MDKHAPOTHUX CUCTEMax Ipa-
BO3aXWCTy cTana cupasa «Onys npomu
Typeuyunuy, y axiit Cyn, HEOZHOPa30BO
MOCABIINCh HA MIXKHAPOIHI CTaHAApTH
MPOTHUIIT JOMAIITHEOMY HACHJIbCTRY, IPSIMO
3a3HAYMB, 110 TIO3UTHUBHI 30008’ I3aHHS 3a-
XUCTHUTH TIPaBo Ha KUTTA (CT. 2 KoHBeHIIi1)
BHMAararoTh BiJl OpraHiB JepKaBHOI BJIaIH
MIPOSIBUTH «HAJIEKHY CYMITIHHICTB» (JI0-
cliBHO — due diligence), HanlpuKIag npu
BXKMBaHHI 3aM001HUX ONEPATUBHUX 3a-
XOJIB JUISl 3aXKCTY 0Ci0 y pasi 3arposu ix-
HBOMY XUTTIO (1. 131, 146, 149).
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Y cBoIO Uepry, OOHIBChKi MPaBO3axucC-
Hi IHCTPYMEHTH TaKOX TOYaJIH ONepyBa-
TH KOHCTPYKII€I0 IMO3UTHUBHUX Ta HE-
raTUBHUX 3000B’s13aHbY. Lle nepexoHmu-
BO MIiATBEPJIKYIOTH MOJIOXKEHHS BXKE
3raJlyBaHOTO 3arajJbHOTO KOMEHTaps
Ne 31 Komitery OOH 3 mpaB mroauam,
B SKOMY IpPSMO 3a3HAYAETHCA TaKe:
«}Opunnuni 30008’ 13aHHs, iepeadaYCHI
nap. 1 crarri 2 [1akry, € sk HecamusHumu,
TaK 1 HO3UMUBHUMU 332 CBOEIO TPHUPO-
1010...» (map. 6); 3000B’s13aHHS, TIepe-
Oaueni I[TakToM, € «00OB’I3KOBHUMH IJIs
JepXkKaB 1 K Taki HE MalTh “TOPHU30H-
TaJbHOTO €(eKTy”, IO € XapaKTepHUM
JUIS MIXKHAPOJHOTO TipaBa... [Ipore mo-
3UTUBHI 3000B’sI3aHHS JEPIKaB-YIaCHHIIb
1o 3a0e3TeUYeHHIO TIpaB, mepeadadeHuX
[TakToM, OyayTh MOBHICTIO BUKOHAHI JIUIIIE
y TOMY BHIIAJIKY, SIKIIIO 1HIUBITN 3aXUIIIe-
Hi JIepXKaBoIO HE JIUILE BiJl MOPYLICHb iX
npas 3 OOKY Jep:KaBHUX OPTaHiB, ajie i Bill
I, BYNHEHUX (PI3MUHUMHU 200 FOPUANY-
HUMH 0c00aMH, II0 MEePEemKOKAIOTh
3mificHeHHIO 3aKkpimieHnx IlakToM mpaB
HACTLIbKH, HACKUTBKY JIepKaBa MOXKe Oy TH
BiJITIOB1IaJTBHOO 32 BIIHOCUHY MiXK (hi3n4-
HUMH 1 IOpUAMYHUMH 0cobamu. .. Jlepxka-
BaM HarajyeThesl PO B3aEMO3B’ SI30K MIXK
[TO3UTHUBHUMH 3000B’ I3aHHAMH. .. 1 HE00-
XiTHICTIO 3a0e3meunTH e(heKTHBHI 3aC00H
paBoBoTO 3axucTy... Cam [lakT B Okpe-
MHX CTATTAX OKpPECIIOE MEeBHi cdepu,
B SKHX MependavyaroThCs MO3UTHBHI
3000B’sI3aHHSI JIEPKaB-Y4aCHUIIb, CIIPSIMO-
BaHi Ha IISTTBHICTH (QiI3MIHUX Ta FOPUINY-
HHX 0ociOy» (map. 8) [5, ¢. 168; 6]. Takwmit
miaxia OyB HEOHOPA30BO MiATBEPIKEHUI
npaktukoto Komitery OOH 3 nipaB monu-
HU 3 pO3IVISILY IHAMBITyalbHUX CIIPAB.

Cai miIKpeCIuTH, 0 YHIBEpCalbHI
IHCTPYMEHTH TIpaB JIIOAWHU MPUCTAIN Ha

TIO3HIIIF0 BU3HAHHS HE JTUIIE MO3UTUBHUX
3000B’513aHb JICPKAB CTOCOBHO MOJITHY-
HUX Ta IPOMAJITHCHKUX TIpaB, a i «Hera-
TUBHOT'0» aCIIEKTY €KOHOMIYHHX, COLIialTb-
HUX Ta KyAsTypHEX MpaB [20, c. 101, 104].
3okpema, Komiter OOH 3 exoHOMIYHUX,
COLlIaJIbHUX Ta KYJIBTYPHUX TPaB BKa3aB
Ha TaKi 3000B’I3aHHSI Y 3arajibHUX KOMEH-
Tapsx Ne2 1070 Mi>KHapOJHUX 3aXO0JIiB
TEXHIYHOI MATPUMKH (Tap. 6), Ne 12 momo
npaBa Ha Ty (map. 15); Ne 13 mozno npasa
Ha ocBiTy (mmap. 46—47); Ne 14 momo mpasa
Ha HaWBUINMKI TOCSKHUM CTaH 3I0pOB’A
(map. 33-34); Ne 15 momo mpasa Ha BOIy
(map. 21); Ne 18 momo mpaBa Ha mparro
(map. 22) Ta iH.

TakuM 9rHOM, TIPOBEACHE AOCIIHKECH-
HS MiJITBEPIIKYE 6UCHOBOK, MO X0Ya
«0Cc00IMBa IPUPOAA» 30008’ 13aHb MO0
npaB JIOJUHU CMOYATKY BUHHUKAE K
«CYTO JOKTPUHAIIbHA KOHCTPYKIIis», BOHA
MPUBOJUTH 10 BOKJIUBUX HACIIIKIB, SKi
MaIOTh HE JINIIE TEOPETUYHE, a i Mpak-
truHe 3HadeHHs [1, c. 130]. Sk 3a3Hagae
JIk.-®. Axangi-Kombe, xoua Bci Mi>KHa-
POIHI MPaBO3axUCHI IHCTPYMEHTH Tepe-
Ba)KHO CIIPSIMOBAaHI Ha 3aKPIiIUICHHS ITPaB
JIOIMHY, 3aXKCT IUX MpaB — MOpAL i3 3a-
MPOBAKCHIM MEXaHi3MOM TapaHTyBaH-
HS — 3aJ€XHTh caMe BiJ 3000B’s3aHb
nepkaB-ydacHUIlb [7, ¢. 5]. [lopiBHsIb-
HUW aHai3 MIXKHApPOIHHUX Ta €BPOIECH-
CBKHUX (Ta IHIIMX PEriOHaJbHUX) IHCTPY-
MEHTIB 3aXHUCTy MpaB JIOAUHHU (3 ypaxy-
BaHHSM SIK TOJOXEHb MIKHapPOJTHUX
JIOTOBOPIB y cdepi mpaB JIIOAUHU, TaK
1 aKTiB IX «aBTOPUTETHOTO TIIyMaueHHs»,
a TAKOXK MPAKTHKH MIXKHAPOTHHUX CYJIOBUX
YCTaHOB) JOBOAMUTH, 0 Y CY4YacCHOMY
MpaBi MOCTYNOBO (POPMYETHCS y3TOIKEHE
pO3yMiHHsI 3000B’s13aHb JIePKaBH Yy che-
pi npaB smronuuu. lle Mae TpUHIMTIOBO
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Ba)KJIMBE 3HAYEHHS IS BJOCKOHAICHHS
MEXaHi3My X BUKOHaHHS, aJKe IepKaBu
MalTh FapaHTyBaTH IpaBa JIIOJHHU
y MexaxX Hal[lOHAJIbHOI MPaBOBOI CHUCTE-
MH BiZIOBIJHO J0 CBOTX MIKHApOIHHUX
3000B’s13aHb, X04a 32 HUMH i BU3SHAETHCS
MeBHa «cBOOONY po3cyny» (margin of
appreciation) ipu o0paHHi 3ac00iB Tako1
JUSJIBHOCTI.

OpraHiuyHu# 3B’SA30K MiX JBOMA Tij-
X0JaMH JI0 30008’ s13aHb JIEPKaBH y Taly-
31 TIpaB TIOAUHU («TPUXOTOMIYHUMY, IO
HaroJonrye Ha 3000B’I3aHHAX «IOBaXKa-
TH, 3aXHINATH Ta 3a0e3reuyBaTu 3Iii-
CHEHHS TIPaB JIOIUHNY», Ta «JIUXOTOMIY-
HUM», Y MEXKaX SIKOTO BUPI3HSIIOTHCS HE-
raTUBHI Ta MO3UTHUBHI 3000B’sI3aHHS)
BU3HAETHCS W HA MOKTPUHAIBHOMY PiBHI
[1, c. 130]. ¥V cBotO uepry, JOKTpUHA MO-
3UTUBHUX 3000B’3aHb JIEPKABH KOPEIOE
i3 BU3HAHOIO PI3HUMH CUCTEMaMH TIPaBO-
3aXUCTY KOHICTIIER «HALEHCHOL CYMILIH-
Hocmiy MO0 3anmo0iraHHs, 3aXHUCTY, MO-
KapaHHS Ta KOMIEHCAIii y BUMaIKax 1o-
PYIIEHHS TpaB JOAWHHA, Y TOMY YHCII
3 OOKy MpUBaTHUX OCi0, SKi pa30oM CIIpsi-
MOBaHI Ha OOTPYHTYBaHHS HEIPSIMOTO

«TOPHU30HTAIHHOTO e(PeKTy» MIKHAPOI-
HUX HOPM IIPO TIpaBa JIOIUHU. PO3BUTOK
JOKTPHHH TO3UTHUBHUX 3000B’s3aHb
y TIpakTuli €BpONEHCHKOTO Cyy 3 IpaB
JIOMUHY TaKOK 3HAYHOIO MipOFO MOCTIPH-
SIB TIOJTOJIAHHIO TPATUIIIIHOTO IS JTi0e-
PaTBHOTO MiTXOAY YKOPCTKOTO «BOIOII-
Jy» MiX MONMITHYHUMH ¥ TPOMaISTHCHKH-
MU IIPpaBaMH Ta COIiAJIbHO-CKOHOMIYHUMU
npaBaMu (30Kpema, cripasa « Eiipi npomu
Ipnandiiy), amxe, sk crBepmkye C. bo-
pemri (Borelli), y MuHymomMy sl KOHIIETI-
11is1 BUKOPUCTOBYBAIACh JJIST HATOJIOIEH-
Hs Ha BIIMIHHOCTSIX MiX ITUMH KaTeropi-
amu nipas [20, c. 101].

VY uinomy, monganbiie normudneHe Bu-
BUCHHSI POOJIEMaTHKH 30008’ s13aHb JIep-
JKaBH y cdepi MpaB JIIOIUHHN € HaraTbHIM
MUTAaHHAM BITYM3HSIHOI FOPUCIIPYACHIII],
aJpke J03BOJINTH aKyMYJIIOBaTH Haifkpa-
M CBITOBUH NOCBiA mpu GopMyBaHHI
Jep>KaBHOI MPaBO3aXxUCHOI MOJITHKH, 30-
Kpema npu BupoOsieHHI HarioHanbHOT
crparerii y cdepi npas moauau [21], sixa
Ma€ TPyHTYBAaTUCh Ha 3arajlbHOBH3HAHUX
JMOKTPHHAX Ta KOHCTPYKIISX CTOCOBHO
MIPaB JFOIUHHU.

Crhucok BUKOPHCTAHHX JzKepeA

1. International Human Rights Law / ed. by D. Moeckli, S. Shah, S. Sivakumaran, D. Harris. — Oxford :

Oxford University Press, 2010. — 720 p.

2. Jxenic M. €Bporeiicbke MpaBo y Tajy3i IpaB JIOAWHU: JKEpena 1 MpaKkTHKa 3aCTOCYBaHHA : Tep.
3 aunt. / M. Jxenic, P. Keii Ta E. bpenni. — K. : AptEk, 1997. — 624 c.
3. Janis W. Individuals as Subjects of International Law / W. Janis // 17 Cornell International Law

Journal. — 1984.

4. Chapter of the Unated Nations [Enektponnuii pecypc]. — Pexxum goctymy: http://www.un.org/en/

documents/charter/chapter9.shtml.

5. MiKHapOAHUI TaKT IpO TPOMAaISHCHKI Ta MOJMITUYHI IpaBa: MO3UIis Jep>KaBU Ta OIS TPOMaIsSH-
chkoro cycminibeTBa (30ipka qokyMeHTiB) / ymopsia. O. M. Pyanesa, I O. Xpuctosa ; Hayk. pei.

O. M. Pynuesa. — K. : Ictuna, 2007. — 240 c.

6. General Comment No. 31. The Nature of the General Legal Obligation Imposed on States Parties
to the Covenant. Human Rights Committee, Eightieth session. Adopted on 29 March 2004
[EnexTponnuit pecypc]. — Pexum nocrtymy: http://wwwl.umn.edu/humanrts/gencomm/

hrcom31.html.

34 Bichuk HanionanbHoi akajiemii npaBoBux Hayk Ykpainu Ne 4 (79) 2014



XPUCTOBAT. Koucrpyxuis 30608’ a3anb aep:kagu y cpepi npap AI0gHHH. ..

Akandji-Kombe J.-F. Positive obligations under the European Convention on Human Rights. A guide
to the implementation of the European Convention on Human Rights / J.-F. Akandji-Kombe // Council
of Europe: Human rights handbooks, 2007. — 68 p.

8. Human Rights, Terrorism and Counter-terrorism. Office of the United Nations High Commissioner
for Human Rights. Fact Sheet No. 32. — Geneva : United Nations, 2008. — 72 p.

9. Introduction to Human Rights Human [EnektpoHnuiti pecypc]. — Pexum mocrtyny:
http://www.slideshare.net/srengasamy/a-introduction-to-human-rights-presentation?related=1.

10. Teopist repkaBH i mpasa : miApy4. AJs CTYA. FopuA. Bul. Haed. 3akit. / O. B Ierpumun, C. I1. ITo-
rpebusik, B. C. CmoponuHchkuii Ta iH. ; 3a pea. O. B. [lerpummuna. — X. : TIpaso, 2014. — 368 c.

11. Bayefsky A. F. How to Complain to the UN Human Rights Treaty System / A. F. Bayefsky. — NY :
Transnational Publishers, 2002. — 397 p.

12. General Recommendation No. 28 on the Core Obligations of States Parties under Article 2 of the
Convention on the Elimination of All Forms of Discrimination against Women. Committee on the
Elimination of Discrimination against Women, Forty-seventh session (422 October 2010) [Enexrpon-
HUH pecypc]. — Pexxnm noctymy: http://www2.ohchr.org/english/bodies/cedaw/comments.htm.

13. Velasquez Rodriguez case. Merits // Regional protection of human rights / by Dinah Shelton. Volume
1. = NY : Oxford University Press, 2010. — P. 312-317.

14. Khrystova G. State Positive Obligations and Due Diligence in Human Rights and Domestic Violence
Perspective / G. Khrystova // European Political and Law Discourse. — 2014. — Vol. 1. — Issue 5. —
P. 109-122.

15. Special Rapporteur on Violence Against Women. (2006). The Due Diligence Standard as a Tool for
the Elimination of Violence Against Women, U. N. Doc. E/CN.4/2006/61. [EnekrponHuii pecypc]. —
Pexxum noctymy: www.refworld.org/pdfid/45377afb0.pdf.

16. Konsenmnist Panu €Bpomnu npo 3amo6iranHs HaCWIIBCTBY CTOCOBHO JKIHOK 1 JIOMAIIHbOMY HaCHIJILCTBY
Ta 60poTHOy 13 muMH sBUIIAMH. Bigkputa mis mignucy B CtamOyni (Typeuunna) 11 tpasas 2011 p.
Ta nosicHroBasibHa nonosine. — K. : K. 1. C., 2014. — 189 c.

17. Xpucrosa I'. O. [lo nutanHs npo GopMyBaHHS JOKTPHHH IIO3UTHBHUX 3000B’13aHb IepKaBH y cepi
npas sonunn / I. O. Xpucrosa // @inocodis npaga i 3aranpHa Teopis npasa. Jox. 1o wopuj. KypHa-
ay «IIpaBo Vkpainm». —2013. — Ne2. — C. 124-134.

18. Xpucrosa I. O. Tunu no3uTHBHUX 3000B’sI3aHb JCPIKABH III0JI0 MPAB JIFOJAUHH Y CBITII IOPUCTIPYICH-
uii CrpacOyp3bkoro cyny / I. O. Xpucrosa // FOpuct Ykpainu. —2013. — Ne2 — C. 11-19.

19. Starmer K. Positive obligations under the Convention / K. Starmer // Understanding Human Rights
Principles / Jowell J., Cooper J. (eds). — Oxford : Hart Publishing, 2001. — P. 139-160.

20. Borelli S. Positive Obligations of States and the Protection of Human Rights / S. Borelli. — Interights
Bulletin. — 2006. — Vol. 15, Ne3. — C. 101-104.

21. IIpo po3pobnenns HarionansHoi ctparerii y cdepi npas ironunu [Enexrponnuii pecypc] : Ykas I[Ipe-
sugenTa Ykpaiau Ne811/2014 Bin 15 sxoBT. 2014 p. — Pexxum noctymy: http://zakon4.rada.gov.ua/laws/
show/811/2014.

Cmamms naoiuuina 0o pedaxyii 16.12.2014.

XpucroBas A. KoncTrpykuus 00a3aTejibCTB rocyiapcTsa B cepe nmpaB 4yesioBeka:
CPABHHUTEIbHBII aHAJIN3 MEXKIYHAPOAHBIX M €BPONEiiCKHUX MOIX0I0B

B crarhe B KOHTEKCTE CPaBHUTEIHHOTO MPaBa MPaB YeI0BEKa PACCMATPUBAIOTCS Pa3IHUHbIC
MTOJIXOJIBI K 00513aTeNIbCTBAM TOCYIapCTBa B chepe mpaB 4eIoBeKa B paMKaX YHHUBEPCAIbHOU
U PETHOHAJIBHBIX ITPABO3AIUTHBIX CHCTEM (00s13aTEIILCTBA YBAXKATh, 3aIIUIIATh U 00SCIIeYnBaTh
OCYILECTBIICHUE TIPaB YEIOBEKa, 00A3aTEIILCTBA «IOIDKHOTO yeepaus (BHIMAHIIA ), HeTaTHBHBIC
Y TIO3UTHBHEIE 00s13aTENbCTBA TOCyAapcTBa). JlokazaHo, 94TO B IOCIIEAHEE BpeMs HaOI0aaroTes
C6J'II/I)KeHI/Ie 1 B3aMMHOC HpI/IBHaHI/IC JAaHHBIX IIOAXOJ0B, YTO l'IpI/IH[H/IHI/IaIIBHO BaXXHO OJId CO-
BepI_HeHCTBOBaHI/IH MEXaHHN3Ma BBIITOJIHCHUSA TAKHUX 065138.T6HI)CTB rocy):[apCTBa Ha HAIlUOHAJIbHOM
YpOBHE, B YaCTHOCTH WX 0TOOpakeHUs B HanmoHanbpHO# cTpaTeruu B chepe mpaB 4eIoBeKa.

Knrouesvie cnosa: pasa 4enoBeka, 0053aTeNIbCTBA TOCYAAPCTBA, HETATHBHBIC U TO3UTHBHEIC
00s13aTeIhCTBA, TOJDKHOE ycepaue (BHUMaHUE ), «aBTOPUTETHOE) TOIKOBAHUE.
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Khrystova G. The Framework of State’s Human Rights Obligations: Comparative
Analysis of International and European Approaches

One of the most significant and, at the same time, less-developed in Ukrainian legal science
trend of modern comparative law is the comparative human rights law. It encompasses a number
of important objects of comparison (comparators). Among them are the different approaches to
the human rights obligations of a state. For a long time such obligations were differently per-
ceived within the universal and regional (European, inter-American, African) human rights
defense systems.

The UN human rights treaties monitoring bodies which serve as the most authoritative source
of interpretation of human rights provisions consider that a state have a duty to respect, protect
and fulfil (implement) human rights. The «obligation to respect» requires the state’s organs and
agents not to commit violations themselves; the «obligation to protect» requires the state to
protect the owners of rights against interference by third parties and to punish the perpetrators;
the «obligation to implement» calls for specific positive measures, including legislative, judicial,
administrative or educative measures, to give full realisation and full effect to the right.

So formal state obligations for each human right include three obligations of action: to respect,
to protect and to fulfill (such obligations under relevant circumstances may be considered as
obligations of result) and four obligations of process: non-discrimination, adequate progress,
participation, effective remedy. Within the UN system the human rights institutions also refer
to the concept of «due diligence obligations» which has been firstly expressed on the interna-
tional level by the Inter-American Court of Human Rights in the landmark case of Veldsquez
Rodriguez v Honduras (1988). In general it states that a state party may be found responsible
for interference by private persons or entities in the enjoyment of human rights if it has failed
to exercise due diligence in protecting against such acts.

European human rights protection system has for its part opted for a simpler, two-pronged
approach, dividing states’ obligations into two categories: negative obligations and positive
obligations. While the negative obligations regarding human rights involve not interfering with
their enjoyment, the prime characteristic of positive obligations is that they in practice require
national authorities to take the necessary measures to safeguard a right, more precisely, to adopt
reasonable and suitable measures to protect the rights of the individual. The doctrine of positive
obligations has been developed due to the comprehensive jurisprudence of the European Court
of Human Rights.

However for some time past universal and European approaches to the concept of human
rights obligations of a state began to draw closer and became interrelated. Such tendency pro-
motes better implementation of such obligations at domestic level. As the states shall guarantee
human rights within their national legal order in accordance with their international obligations,
although they have certain «margin of appreciation» in choosing the relevant means and ways
of activities. The results of comparative analysis of the framework of state’s human rights ob-
ligations are not only of theoretical but foremost practical value, e. g. they should be considered
in course of development of National strategy in the field of human rights.

Keywords: human rights, obligations of the state, negative and positive obligations, due
diligence, authoritative interpretation.
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