SBop Onbra AnatosiiBHa,

KaHIUAAT IOPUANIHUX HAYK, TOICHT

kadenpa nuBuUIbHOTO MpaBa Ne 2 HalioHanbHOT0O IOPUAUYHOTO YHIBEPCUTETY
iMeHi SpocimaBa Myaporo

JIOT'OBIP Y PET'YJIIOBAHHI CIMEMHO-IIPABOBUX BIJJTHOCHUH:
3AT'AJIBHA XAPAKTEPUCTHUKA

["onoBHE 3aBIaHHS CIMEMHOIO IIpaBa JOBOJ1 YacTO MOJSAra€e y BU3HAYEHHI TIET
MEXI1, 32 SKOIO MPAaBOBE PETYJIIOBaHHS BITHOCHMH Mae 0a3yBaTHCS Ha MEBHINA BUIbHIN
3rOJll CTOPiH, a HE HA BCTAHOBJICHIN AepkaBor0 Mojeni nopeAinku. Hazpana BuMora
70 TIPABOBOTO PETYIIOBAHHS OyJia SCKpPaBO MPOUTIOCTPOBAHA B OJHOMY 13 BHCIIOBIB

b.T'. ®iHc: ciMeliHe MpaBO 3aBXKIU MparHe BIAHAUTH OalaHC KOHKYPYIOUMX I[UIEH;

OJIHA 13 HUX — y3TrOJIUTH MIXK COOO0I0 OakaHHS JiepKaBU MAaKCHMaJIbHO BPETYJIIOBATH
BIMOBIAHY cdepy BITHOCHH 13 00’ EKTUBHOIO MOTPEOOI0 3pOOUTH 11€ B MIHIMAJILHOMY
o0cs3i.

BaxnuBicTh pO3yMiHHS TIPaBOBOTO 3HAYEHHS BKa3aHUX TEHJACHIN He
notpelye TOBEAEHHS: KOXKEH 13 HAC 3aJIy4eHHI J0 MPaBOBITHOCUH caMe€ CIMEMHOIO
XapakTepy — MH JIITH, YOJIOBIKHA a00 JpYKUHH, OATbKHU, CECTPH 1 OpaTH, IUIEMIHHUKH 1
IJIEMIHHMIN, OHYKH, Jiayci ¥ 6abyci Tomo. SKich 13 IUX MPaBOBIAHOCHH MOXYTh
nependayaT MOXKIIMBICTB iX JOTOBIPHOTO BpEryJitoBaHHS, 1HII1 — Hi. CiMeliHe paBo
1ICTOPUYHO TIPArHyJio COPSIMYBATH MOBEAIHKY 0coOU B cepi CIMEHHUX BIAHOCHH, ax
710 IMTaHb JAITOHAPOJKEHHS, IIJIIXOM BCTAHOBJICHHS 3arajibHOO0O0B’ I3KOBUX MPABUII
noBeIIHKU. ChOro/IHI Ma€ yTBEPJXKYBATUCS PO3YMIHHS TOTO, IO JIEp’KaBa Ma€ JTyxKe
oOMexeHy 34aTHICTh (OpPMYBaTH MOJENl TOBEIIHKKM B Takii ocoOmmBiii cdepi
B1JIHOCHH.

BusiBieHHss poiii 1OroBopy B CIMEMHOMY MpaBi NoTpedye HaJaHHS HOTo
3arajJbHOTEOPETUYHOI XapaKTEPUCTUKH 3 TOUKHU 30py KOHLEILI] IOPUANYHOTO (PaKTy.

Yy HbOMY aCIeKT] HaM BUAAKOTHCA BAKIIMBUMH TaKl MMOJIOKECHHS:
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1. BaxxnuBoro 3acaor0 MPaBOBOIO PEryJIOBaHHS CIMEMHHMX BIJHOCHH €
BU3HAHHS MOXIMBOCTI iX BUHMKHEHHS Ha MIJACTaBl IOPUAUYHOTO (aKTy, SKUH HE
nepeadaueHo HOPMOIO TIPaBa.

2. HaiiGinpm po3poOsieHO0 B IOPUAMYHINA JiTeparypl € Kiacudikaris
IOpUANYHUX (AKTIB 32 BOJHOBOI O3HAKOIO. 3a Ha3BaHUM KPUTEPIEM HOPUAMYHI
(dakTu MOAUIAIOTHCA Ha IOPUAWYHI Iii Ta IOPUANYHI MOAli. 3a BKa3aHUM KpUTEpPiEM
JIOTOBOPH, IO YKJIANAIOThC B cdepl CIMEHHMX MPaBOBITHOCHH, BOJOIIOTH
O3HAKAMHM IOPUJUYHUX AaKTiB, TOOTO MPAaBOMIPHUX [id, CHOPSIMOBAaHUX Ha
BCTAHOBJIEHHS 200 3MIHY THX YM IHIIMX MPaBOBHX BIAHOCHH. BiANOBiNHO, 3aj€XKHO
B1JI METU YKJIQJIEHOT'O JOTOBOPY MOT0 MO OYTH BIIHECEHO /10 IOPUIUYHUX (PaAKTiB,
10 MOPOJKYIOTh MPAaBOBIAHOCHHU (JIOTOBIp MPO BUIUIATY alIMEHTIB), (akTH, IO
3MIHIOIOTh TPABOBIIHOCHMHU (JIOTOBIp PO BCTAHOBIEHHS Tpadiky MoOadeHp i3
JTUTHUHOIO) TOIIIO.

3. JloroBip B ciMEHHOMY NpaBl BIANOBIJA€ 3araJibHOTEOPETUYHOMY HOro
PO3YMIHHIO SIK YrOJW CTOpPIH TPO BCTAHOBJICHHS, 3MIHY W NPUIUHEHHS TpaB 1
000B’s13KIB. BiH XapakTepusyeTbcs: a) BUIBHUM BOJIEBUSBIICHHSM YYacHUKIB, 0) iX
3ro/I0K0 32 BCiMa ICTOTHUMH aCTIEKTaMU JIOTOBOPY, B) PIBHICTIO CTOPiH, T') HASBHICTIO
IOpUJIMYHUX TapaHTI CBOTO BUKOHAHHS, I') B3AEMHOIO BIJIIOBITAJIBHICTIO CTOPIH 3a
HEBUKOHAHHS MNPUAHATHX 3000B’s3aHb. BiANOBIIHO, MOXHA MOTOJUTUCH 13
IPOIOHOBAaHUM B IOPUIWYHIN JIiTepaTypl BHU3HAYECHHSIM CIMEHHO-TIPABOBOTO
JOTOBOPY SIK JOMOBJIEHOCTI MIDX TMOAPYXXKSAM, OaThbkaMu Ta MIThbMHU, IHIIUMHU
YWICHAMH CIM’T Ta pOJUYaMH PO BUHUKHEHHS, 3MiHY Ta MPUIIMHEHHS MAaHOBUX, a B
OKPEMHUX BUIQJIKaX OCOOMCTHX HEMAaWHOBUX IpaB Ta 000B’S3KIB, 110 0OYMOBJICHI iX
CiMEIHO-TTPaBOBUMH 3B’ SI3KAMH.

4.  MOpuanunuii ¢akt y BUIIISAI JOTOBOPY MPU3BOAWTH 0 BUHUKHEHHS,
3MiHU a00 TPUNHUHEHHS 1HAMBIIYyaJIbHUX IPABOBIAHOCHH y MeXax T'€HEPaJIbHOTO
CIMEHHOIO MpaBOBIJHOIICHHsS. Tak, reHepajibHUM MpPaBIIHOLICHHSIM €, 30Kpema,
BIJIHOCHMHHM MK OaThbKaMH 1 JiThbMH. BOHO BHHHKaE Ha IMJICTaBl TAKOTO FOPHINIHOTO
dakTy SIK HapOIKEHHS IUTHHHU. B MeXaxX 1bOro T€HEepPaJIbHOTO MPABOBIIHOIICHHS

MOXKYTh BUHUKATH TEBH1 OLbII KOHKPETHI 1HAWBIAYyajbHI NMPaBOBIAHOCHMHU, TakKi,
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HANIPUKJIAA, SK BIJHOCWHM IIOAO yTPUMAHHS NUTHWHH, M0, 30KpeMa, MOXYTh OyTH
BpEryJIbOBaHi J1IoroBopoM Tomio. Came 13 IUX MIpKYBaHb HE MOKHA MOTOJIUTHUCH 13
TBEPPKEHHSIM, IO JIOTOBIp y CIMEMHOMY mpaBl He MOXe OyTH CaMOCTIIHOIO
iJICTaBOIO JIJII BUHUKHEHHS a00 NMPUIMHEHHS CIMEHHMX IpaBOBiAHOCHH. JlilicHO,
ICHye ny»e oOMeXeHa KaTeropis CIMEHHHMX BIJIHOCHUH, III0 MOXKYTh BUHUKATH TIJIbKH
3a JOrOBOPOM (SIK MPHUKJIaJd, BIIHOCMHHU NaTpoHaTy). OqHaK Le He 3amepedye pouil
JIOTOBOPY SIK FOpUINYHOTO (aKTy B IHIIUX cPepax CIMEHHOTO IpaBsa.

5. HeoOxinHuM € mpoBeseHHs MeX1 MK J0roBopaMu B cdepi ciMerdHuX
OPAaBOBIJHOCHH 1 JOrOBOpaMH, IO YKIAJAIOTbCs MDK uieHamu ciM’i. Tak,
HaIpUKIaa, BIANOBIAHO A0 4. 1 cT. 64 CiMelHOro Kojekcy YKpaiHu JpyXKuHa Ta
YOJIOBIK MalOTh MPaBO HA YKJIAaJECHHS MK COOOI0 YCIX JIOTOBOPIB, sIKI HE 3a00pPOHEHI
3aKOHOM, SIK I[0JI0 MaiiHa, IO € IXHhOK OCOOMCTON0 NMPHUBATHOIO BJIACHICTIO, TAaK 1
I0JI0 MaiiHa, sIke € 00'€KTOM IMpaBa CHUIBHOI CyMICHOI BJIACHOCTI MOIPYX KA. Y
JAHOMY pa3l MaTUMeE MICle 3BUYAHUN [IUBUILHO-IIPABOBUI JOTOBIP 1, BIAMOBIJIHO,
BPETYJILOBYBAaTUCh BIH Ma€ CyTO HOpMaMM IMBUIHLHOTO 3akoHOjaBcTBa. He Oyme
IOPUAMYHUM (PAaKTOM B cepi ciMEHHOro mpasa 1 AOroBip MK 1HIIMMH YJI€HAMU CIM
I0JI0 HAJIEKHOTO iM MaifHa (HANpuWKIaJ, JOTOBIP JapyBaHHS, 3a SIKUM Oalycs sk
TapyBaJbHUK TIEpeJa€e y BIACHICTb OHYKOBI T€BHY pid; abo J0TOBIp OpeHIu
aBTOMOO1JIS1 MIXK ISIbKOM 1 IJIEMIHHHMKOM TOIIIO).

VY Toit xe yac, ropuaudHuM (pakTom y cdepl ciMeitHOro mpaBa CiijJi BU3HATH
JIOTOBIp TMOJPYXKS IIOAO BHU3HAYCHHS TMOPSAKY KOPUCTYBaHHS MaiHOM (CT. 66
CimeitHoro koaekcy YKpaiHM), OCKUIBKM BiH 3MIHIOBaTUME TI€HEpalbHE CIMEWHE
IPABOBIHOIIEHHS. VIeThes NMpo NpaBo MOAPYHOKS JTOMOBHTHCS MiK COGOIO IIPO
NOPAJIOK KOPUCTYBaHHS MailHOM, 110 MOMY HaJieXKUTh Ha IMpaBl CILIBHOI CYMICHOI
BJIACHOCTI. BimoBigHO, SKIIO Taka moTpeda BUHHUKAE, TO 1€ O3HAYAE, IO MOPYMOKSI
KOPHUCTYEThCS HAJIaHOI0 aBTOHOMIEID 3 METOK 3MIHUTH g celde 3arajbHy,
BCTAHOBJICHY HOPMaMH CIMEHHOTO 3aKOHOJABCTBA, MOJIEIh KOPUCTYBAHHS CIIUTEHUM
MaiHOM. [HIIMMU ClIOBaMM, TakWil JOTOBIP BHOCHTH KOPEKTHBHU JI0 Ti€i CHCTEMHU
PO3MOILTYy TIpaB 1 000B’A3KIB, 1[0 MEPBICHO BUHUKIIM BIIMOBIAHO 0 HOPM CIMEHHOTO

IpaBa Ha MiACTaBl TAKOTO IOPUAMYHOTO (PAKTY K YKIAJACHHS HUTIO0Y.
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6. Cnig moroAMTHCh 13 TUMHU JOCIHIJIHUKAaMH, SIKI BKa3ylHOTh Ha OCOOJIMBY
IOPUANYHY MPUPOIY JIOTOBOPIB, IO BUCTYNAIOTh IOPUAMYHUMH (akTtamu B cdepi
CIMEHHUX MpPaBOBIJHOCUH. 30KpeMa, IMIJKPECIoeTbesd, 1mo HopMu CiMEHHOro
KOZIEKCY YKpaiHM CTOCOBHO JIOTOBOPIB HE MOJENIIOIOTHCS 3a TPAAMIIIHHUM IS
[{uBubHOTO KOJEKCY YKpaiHM NPUHIIMIIOM, KOJM 3aKOH YCTaHOBIIOE TpaBa Ta
00OB’SI3KM KOXHOI CTOPOHM JOroBopy. TyT Hemae 3BHUYHOIO I LMBLIICTUKH
POTUCTABIICHHS OOPKHUKA Ta KpeauTopa. Yci 6e3 BUHATKY nosiokeHHs: CiMEHHOTO
KOJIeKCY YKpaiHu MPO JIOrOBOPU HE PO3BOJATH CTOPOHHU Yy Pi3HI OOKH, a HaBIIaKH,
HIONTO TMOENHYIOTh iX, TOMY BHKOPHUCTOBYIOTBbCS BHpPa3HM Ha 3pa30K TaKUX:
MOJPYXKS Ma€ MpaBO JIOMOBUTHUCS MIK CO0OI0 MPO MOPSAOK KOPUCTYBaHHSA
MalHOM, L0 WOMY HaJE€XHTh Ha MpaBl CIUIBHOI CyMiCHOi BiacHOCTI» (4. 1 cT. 66
CimeitHoro konaekcy YKpaiHM); «ApyXKMHA Ta YOJOBIK MArOTh NPABO PO3IAUIHTH
MaiiHO 3a B3aeMHOK 3rojgoro» (4. 2 cr. 69 CiMeiiHOro KoAekcy YKpaiHu);
«TOAPY>XKS MA€ MPABO YKIACTH JIOTOBIP MPO HAJAHHS YTPUMAHHS OAHOMY 3 HUX» (4.
1 ct. 78 CimeitHoro kojekcy YkKpaiHu), «0aTbKu MarOTh MPABO YKIACTU JIOTOBIp
I0JI0 3[IMCHEHHsI OaThKIBCHKUX NpaB Ta BUKOHAHHS OOOB’SI3KIB TUM 3 HHUX, XTO
POXKUBA€E OKpeMo Biag AUTHHW» (4. 4 cT. 157 CiMelHOro Komekcy YKpaiHu) Ta iH.
OTxe, yYaCHUKHM CIMEHHHUX BIJIHOCHH JIIOTh Pa3oM, a HE SIK MPOTHJIEKHI 332 CBOIMHU
1HTEpecaMu KOHTPAareHTH.

Bukinanene Buie a03BOJIsiE HaM 3pOOUTH BHCHOBOK: JIOTOBOPU SIK FOPUIAMYHI
(dakTH CiMEHHOro IMpaBa MalOTh TATHYTH 3a COOOK0 BHMHHMKHEHHS, 3MIHY a0o
OPUNUHEHHS 1HIMBIyalbHUX MPAaBOBIAHOCHH B MeEXaxX T'€HEPaJIbHOIO CIMEMHOIO
IIPaBOBIIHOIIICHHS, a OTKE, MaTH CBOIM IIPEAMETOM CIMEWHI 0COOMCTI HEMaHOBI Ta
MalHOBI BIZHOCHMHHM MIX MOAPYXOKSIM, MK OaTbKaMH Ta JIITbMH, YCUHOBJIIOBaYaMHU
Ta YCUHOBIICHUMH, MK MAaTip't0 Ta 0aTbKOM JUTHUHHU OO ii BUXOBAaHHS, PO3BUTKY
Ta yTPUMaHHsS, a TaKoXX MDK 0a0oro, nijoM, mpadaboro, MpajijioM Ta BHYKaMH,
IpaBHYKaMH, pITHUMH OpaTaMH Ta CECTpaMH, MadyyXxor, BITYHMOM Ta MaJ4EpPKOIO,

[MACUHKOM Ta 1HIIUMHA YIeHaMH ciM 1.
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