IHHUTAHH
KOHCTUTYLIMHOIO IIPABA

VIIK 342.4(430)(477) M. I'ynomaii, cygnsa KoHcTUTYLiIHOTO
Cyny Ykpainy, KaHAUJaT OPUIUIHUX HAyK

HocBin pyHKIIiOHYBaHHSA iIHCTUTYTY KOHCTUTYILilTHOT
ckapru y ®egeparusniit Pecny6nini Himeuwunni
Ta NIEPCIEKTUBHU J10T0 3alIPOBA/I)KEHHA B YKpaiHi

Binznauaroun y 2011 pomi gBaausaTupiuus cBO€i HE3aJIEKHOCTI,
I’ ITHAAUATUPIYHUHN toB1IeH unHHOT KoHcTutyii Ykpainu Ta QyHKIIOHY-
BanHsa Koncturyuiitnoro Cyny Ykpainu, Hallia gepskaBa He JIMIIE MiACyMO-
BYy€ 3100y TKU Ta JOCSITHEHHS, a i BU3HAYA€ ONTUMAaJIbHI HAPSIMU MOAAb-
101 po30yI0BU HAIIOHAJIBHOI MPaBOBOi crucTeMu. Cepen IUIAXIB BJOCKO-
HaJICHHS KOHCTUTYLIMHO-IIPABOBUX 1HCTUTYTIB YKpaiHU OJHE 3 OCHOBOIIO-
JOXKHUX MICLb Nocigae pepopMyBaHHS KOHCTUTYLIHHOTO CYyJOYMHCTBA
VYkpainu. Y 3B’53Ky 3 UM MPOTATOM BCIX I’ ITHAJIUSITH POKIB CTAHOBJIECHHS
Ta PO3BUTKY BITUYM3HSIHOI KOHCTUTYIIHHOI FOPUCINUKIIIT TPUBAIOTh JUCKYCIT
II0J10 3aMPOBAIXKEHHSI IHCTUTYTY KOHCTUTYIIHHOT CKapry sIK OJHOTO 3 Hak-
O1s1b11I €(DeKTUBHUX IOPUANYHHUX 3aC001B 3aXUCTy (PyHIaMEHTAIBHUX TTPaB
1 cB00OA 0COOM, BTUICHHS KOHCTUTYILIMHUX HIHHOCTEH y HAIllOHATbHOMY
TIPABOTIOPSIIKY .

[Ipouec po30yn0BU Cy4acHOI YKpaiHCHKOI A€PKABHOCTI BIIOYBaBCSI 1T
BILUIMBOM HaMKpaIlUX CBITOBUX TPAJHLIIN Cy4aCHOTO KOHCTUTYI[10HAII3MY,
BUBYECHHS SIKUX NIEPEyBaJIO 3alIPOBAKEHHIO HOBUX JIEP>KaBHO-IIPABOBUX
1HCTUTYTIB. He MoBMHEH CcTaTH BUHSATKOM W 1HCTUTYT KOHCTHUTYIIMHOL
CKapr, 1o OTPUMaB IIMPOKE BU3SHAHHS OCTAHHIMU JIECATUIITTSIMU y Kpa-
inax Cxinnoi €sponu, bantii Ta CHJl nepenyciM 3aBasiku OaraTopiyuHiii
NO3UTHUBHIN NPaKTUIl HOro PyHKI[IOHYBaHHS y KpaiHax 3axiiHoi €Bporu,
cepen sikux ocodmuse micue nocinae Geneparuaa Pecryonika Himeuunna
(mam — ®PH). Came ®PH mae yu He Hallkpaluid y CBITI 1OCBIJ pO3TIISIAY
KOHCTUTYIIMHUX CKapT, 10 CTAHOBHUTH HANO1ILII HaBAHTAKCHUN HAIIPSM
TISITBHOCT1 HIMEITbKOI KOHCTHTYIIMTHOT FOPUCIMKITII.

! Mus. po6oru 0. bapabama, I1. Erpadosa, O. [lerpummnna, A. ITopTHOBa, A. Ceri-
BaHOBa, M. Tecnenko, II. Tkauyka, B. Tuxoro, B. [llanosasa, C. IlleB4yyka Ta iH.
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OpnHak, He3BaXKalO4uM Ha MOTYKHUN HAYKOBO-IIPAKTUYHUI OTEHIIIAJ Ta
HaJ3BHYalHy aKTyaJbHICTh BUBYEHHS 10CB1NY (PYHKIIIOHYBAaHHS IHCTUTYTY
KOHCTUTYLIMHOI CKaprl Ta CUCTEMH KOHCTHUTYILIHOTO cynounHcTBa OPH
y 1ioMy, B YKpaiHi pakTuaHO BiACYTHI axoBi myOikarii 3 mpoOiemaTu-
KU KOHCTUTYI1HHOTO KOoHTpoito y ®PH, siki ciupanucs 6 Ha aBTEeHTHYHI
mkepena (3akonoaarui aktu @PH, niparti BugaTHUX HIMEIIBKUX JTOCITITHUKIB
poOJIEeMAaTHKH KOHCTUTYLIMHOTO CYIOUMHCTBA!' ToI0). OKpeMi MUTaHHS
CYZIOBOTO KOHCTUTYLIMHOTO KOHTpOoJt0 @PH po3misinaroThes B miIpyYHUKAX
3 KOHCTUTYIIHHOIO MpaBa 3apyO1KHUX KpaiH, MpoTe MpoOdIeMaThKa KOH-
CTUTYLIAHOT CKapry BUCBITIEHA B HUX OOMEKEHO Ta MOBEPXOBO, OTXKE, HE
MOKEe KOMIICHCYBaTH MOTPeOy B 11 HAYKOBOMY aHaJTi3l.

[{ixaB1 mpakTUYHO 3HAYYIII AaH1 1010 (YHKI[IOHYBAaHHS 1HCTUTYTY
KOHCTUTYLIMHOI CKapTH Ta KOHCTUTYI[IHHOTO KOHTPOJIIO B LIIJIOMY MICTSTh-
Csl y IOTNOBIASX Ta 3aCHOBAaHUX Ha HUX MyOmikailisax cyaaiB denepaabHOro
Koncruryuiitnoro Cyny ®PH, a Takox iX HayKOBUX KOHCYJIBTAHTIB, SIKi
Oy/i aKTHBHO BUKOPHUCTaHI MPH MiATOTOBII 1i€l crarti’. KopucHwmii mare-
piaj 3 TOCIiIKyBaHOT MPOOJIEMAaTHKH y3araJlbHEHUI TaKOXK Yy AUCEpTaIliii-
HUX JOCHTIIKCHHAX POCIHChKUX BUeHMX, 30kpeMa H. O. Bepecosoi® ta
M. O. CBuctyHOBOT*, Tofi K B YKpaiHi BiICyTHI JUCEPTaIiHI 10 CIiIKEH-
Hs1, Oe3M0CcepeIHbO MPUCBAUYEHT KOHCTUTY1HHIN topucnukiii ®PH. Otxe,
npoOieMarrka GyHKIIOHYBaHHSI IHCTUTYTY KOHCTUTYL1HHO1 ckapru y ®PH
y BITYM3HSIHINA HaYIIl € MaJIOJOCIIKEHOIO Ta MOTpeOy€e MHUOOKOTr0 BUBYCH-
HS 38151 TOJAJIBIIOr0 BUKOPUCTAHHS OTPUMAHUX PE3YNbTATIB ISl BIO-
CKOHAJICHHSI CUCTEMH KOHCTUTYIIAHOL FOCTHUIIT YKpaiHHU.

! luB. po6OTH TaKMX KOCTITHMUKIB, Ak: [1. Bagypa, E. benpa, A. brankenarens, B. K. Iexk,
®. Dapmurrenrep, I1. Kupxod, K. Kporens, B. JIvosep, [I. JInmbax, T. MayHu, X. Maypep,
K. ITecranouua, I. Pennexe, K. Xecce, I1. Xaiin, K. llnanx, X.-I1. HIxaigep.

> 3okpema, Walter S. Competencies and Functioning of the Federal Constitutional Court
of Germany / Report / Seminar on «Constitutional Control: Basic Problems of Legal Proceed-
ings, Organisation and Practice» (Batumi, 3-4 June 2002) [Enexrponnnit pecypc]. — Pexxum
poctymy: http://www.venice.coe.int/docs/2002/CDL-JU(2002)035-e.asp; bapnu K. Koncru-
TynyoHHas >xano6a B lepmanuu / K. bapmu // Bectn. Koncruryn,. Cyna Asep6aiimxk. Pecry6-
mku. — 2003. - Ne 1. - C. 86-92; Mept @. CypnebHast nmpakTuKa OpoLefypsl NPUHATUA
KOHCTUTYLIMOHHOII 5kano6bl kK paccmoTpenuto / ©. Mept // Bectn. Koncturyn. Cyna Pec-
ny6mmkn Y36ekuctan. — 1999. — Ne: 3. - C. 72-82.

> BepecoBa H. A. HopmoTBopueckas pynkuns QenepanbHoro KoHCTUTYIIMOHHOTO
Cyna QeneparusHoit Pecny6nuku lepmannn u Koncruryunonsoro Cypa Poccuiickoii
Depepannm (CpaBHUTENTBHO-TIPABOBON aHANMN3) : aBTOped. ANC. ... KaHJ. IOPU/. HaYK :
12.00.02 / H. A. Bepecosa. - CII6., 2008. - 19 c.

* CBucryHoBa M. A. Cype6HBIT KOHCTUTYLIMOHHBI KOHTPO/b B PenepaTnBHoOI Pecmry6-
nuke [epMaHMM: KOHCTUTYIVIOHHO-IIPaBoBoOIl cTaryc DefepaqbHOrO KOHCTUTYIVIOHHOTO
cypa : aBToped. ouc. ... KaHp. opuj. Hayk : 12.00.02 / M. A. CucryHoBa. — M., 2007. - 20 c.
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Takum 4YMHOM, J10 yineu LI€l CTATTI HaJleXKaTh: 3’ ICYyBaHHS POJIl IHCTH-
TyTy KOHCTHTYIIHHOI CKapT¥ B CHCTEeM1 KOHCTHUTYIIMHOTO CYJIOYNHCTBA
O®PH; BU3HaueHHsI OCHOBHHX €JIEMEHTIB MPABOBOI'0 MEXaH13My MOTO (PyHK-
IOHYBaHHA (CyO’€KTIB MOJaHHS, MPEeAMETA, KPUTEPIIB NPUHHATHOCTI
KOHCTHUTYIIITHOT CKapTH TOIIO), & TAKOXK MEPCIIEKTUB BpaxyBaHHS JOCBITY
@®PH npu 3anpoBaKeHH1 IHCTUTYTY KOHCTUTYIIIHHOI CKapru B YKpaiHi.

CrnenianizoBaHa CHUCTeMa KOHCTUTYLIHHOTO KOHTpoa0 Himedunnu
BpPaxOBY€ BCl OCHOBHI XapaKTEPUCTUKU JIEMOKPATUYHO1, COLlIaJIbHOT, (heze-
paTUBHOI JIEp>KaBH, KO0 BoHa BU3HadaeThest Koncrutyuieto ®PH (crarts 20
yactuHa 1 OcHoBHOTro 3akoHy). FOpuandHy OCHOBY Cy4yacHOTO KOHCTH-
TyliliHOro cyaounHcTBa 3akianeHo Koncruryiiero ®PH Big 23 TpaBHs
1949 p., sxa imenyetbest Ocnosnum 3akonom (Grundgesetz)'.

Ha 4dosi cucTeMu KOHCTUTYIIHHOTO MPaBOCY/s, TOOYI0BaHOTO 3a
«EBPOMENCHKOIO MOJICIUTION, CTOITh Pedepanvruti Koncmumyyitinuii Cyo
®PH (Bundesverfassungsgericht, BVerfG), sixuil € He3ale)KHUM BI1Jl yCIX
IHIIMX KOHCTUTYIIIHHUX OpraHiB Ta PO3TAIIOBYeThCsl B MicTi Kapicpye?
(3emus banen-BroopremOepr). Oco0nmuBIiCTh KOHCTUTYIIMHOTO TIPABOCYAIS
Himeuunnu nossrae B TOMY, 10 KOHCTUTYIIIHI CyIH ICHYIOTh HE TIIbKH
Ha piBHI Denepartii, a i1 y 3emisix GPH.

®enepanbanii Koncruryiiianii Cyn ®PH (mam — ®KC) noknukanuii
3a0€3MeYnTH PIBHOBAry MiX T'iJIKAMU JI€p’KaBHOI BJIaJIM, B3A€EMHY BIJIIIO-
BiJAJIBHICTh MDK AEPXKABOIO i rpOMansHHHOM. MOro 0CHOBHUM HpH3HA-
YEHHSIM BUCTYIIa€ 3a0e3neueHHs nosaru 10 Konctutyiii ®PH, ii npaBoBa
oxopoHa. [ToBHoBaxkennss ®KC Buznauarothcst Koncturyuiro ®PH (crarri
18,21,41,61, 93,98, 99, 100, 126 OcHoBHOTO 3aKOHY), a TAKOXK OKPEMUM
®enepanbHuM 3akoHOM «IIpo Deaepanvuuii Koncrutyuiinuii Cyn» Bij
12 6epesns 1951 p. (Bundesverfassungsgerichts-Gesetz, BVerfGG)?

"TyT i gani 74 aHanisy BUKOPUCTOBYETHCA pOCiiicbKOMOBHMI TeKcT KoHcTuTymii
®PH, Buknagennit y BupanHi: Koncturynunm rocygapers EBponsr: B 3 1. T.1 / mog o6,
pen. ¥ CO BCTYHNUTENbHOIN CcTaTbeil AMpPeKTOpa 3aKOHOAATEe/IbCTBA ¥ CPABHUTE/IBHOTO
npasosefienuA npu Ilpasurenbcte Poccniickoit @epepanunm JI.A. OkyHbkoBa. - M. :
HOPMA, 2001. - C. 581-636.

? Article 1 of Federal Constitutional Court Act (Bundesverfassungsgerichts-Gesetz,
BVerfGG) [Enexrponnmnit pecypc].— Pexxum goctymy: http://www.iuscomp.org/gla/statutes/
BVerfGG.htm#I1I15

> TyT i pani BUKOPUCTOBYETbCA aHITIOMOBHMI TeKCT DefepanbHoro 3akoHy «IIpo De-
nepanbHuii Koncturyninanit Cyn» 3 0OCTaHHIMM 3MiHaMM Ta JJOIIOBHEHHAMM, BHECEHVMU
3axoHoM Bif 16 s 1998 p. // Federal Constitutional Court Act (Bundesverfassungsgerichts-
Gesetz, BVerfGG) [EnextponHnuii pecypcl.— Pexxum foctymy: http://www.iuscomp.org/gla/
statutes/BVerfGG.htm#I1I15
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3 HACTYMHUMH 3MIHAMH Ta JOoMOBHEHHsIMU. [IponenypHi nutanHs Horo
JiSTTBHOCTI KOHKPETU3YI0Thes B Permamenti @enepanbHoro Koncturtyiii-
Horo Cyny ®PH Bix 15 rpynns 1986 p. (Geschaftsordnung des BVerfG) 3
HAaCTYMHUMU 3MiHaMu, yxBasieHoMy [Inenymom OKC.

HaiiOu1b1i HaBaHTaxkeHy YacThHy oBHOBaXkeHb DKC cTraHoBUTH po3ensio
KoHcmumyyitiHux ckape. Came KOHCTUTYIIIHHI cKaprH (Verfassungsbeschwerde)
CKJIQ/Ial0Th MEepPEeBaKHY OUTBIIICTH cIipaB, sk po3rsigae GKC. Tak, 3a nepi-
on ¢pynkiionyBaHHst @KC 3 1951 p. 10 HLOro HAIINIILIO OJIU3BKO CTa BICIM-
JECSTU TUCSY KOHCTUTYIIIHUX cKapr, Ha chorogHi GKC uiopiyHo orpumye
710 I’ SITH TUCSTY TAKUX CKapr. Xo4a JIMIIIe He3HAYHa YaCTHHA KOHCTUTYLIIHHUX
ckapr misarae 3agoBoieHHi0 OKC (3a pisaumu ganumu Bifg 1,2 % 1o 3 %)!,
PE3YJIbTaTH iX pO3MIsLy MatOTh IPUHIMIIOBE 3HAYEHHS JUI PO3BUTKY HIMEIIb-
KOT IMPaBOBOi CUCTEMHU. J{0 TOTO )k caMa MOXKJIMBICTh MOAAHHS KOHCTUTYITIH-
HO1 CKapryd yTpUMYE€ IyOJIIuHy BIaay BiJl MPUUHATTS HEKOHCTUTYIIHHUX
pimieHb. OTxe, HIMEIbKAa CUCTEMAa KOHCTUTYILIIITHOTO KOHTPOJIIO Ma€ YK HE
HaWOIBIINI Y CBITI TOCBiA (PYHKIIIOHYBaHHS! 1HCTUTYTY KOHCTUTYLIIMHOL
CKaprH, 1110 00yMOBITFOE HEOOX1THICTh PETEIHHOTO JT0CIIKEHHS IIPABOBOTO
MeXaHi3My Horo (yHKIIIOHYBaHHS?.

[HCTUTYT KOHCTUTYILIMHOI CKapru 3aKpilUICHUI Ha KOHCTUTYLIHHOMY
piBHi B cTarTi 93 yactuni 1 nmyHkTi «4a» Konctutyuii ®PH (BxiatoueHuit
3akoHoM Bif 29 ciuns 1969 p.), 3rigHo 3 sskum GKC ynoBHOBaxeHUM po3-
IS AaTH KOHCIMUMYYIUHI CKapeu, wo MOXCyms 0ymu nooami 0y0b-aKoro
0Cc00010, SIKA B8ANCAE, WO 0EPIHCABHA 811A0A NOPYUULA OOHE 3 1T OCHOBHUX
npas abo oone 3 npas, exkazarux y cmammsx 20 (vacmuna 4), 33, 38, 101,
103 i 104 OcnosHoeo 3axkony. AHanoridyHe TIOJIOKEHHSI 3aKPIIJICHE B CTaT-
T1 90 mynkTi 1 po3nunry 15 «IIpouenypa y cnpaBax CTOCOBHO KOHCTUTYIIIH-
Hux ckapr (ctarts 13, nmyHkT 8a)» 3akony «IIpo ®enepanvuuii Konctury-
miiHuii Cymy.

Cy6 ’ekmom, HAOiNeHUM nPABoM 36epHeHHs 00 OP2aH) KOHCIMUmMYYil-
HOI IOpUCOUKYIT 3 KOHCMUMYYIUHOK CKAP2OH W00 3axucmy QyHOaMeH-

! Tak, HaCTYIHI JpKeperia HAaBOAATD Taki faHi: 2,5 % — Constitutional Court of Germany
[Enextponnuii pecypc]. - Pesxum gocrymy: http://en.academic.ru/dic.nsf/enwiki/6381; mo 3% —
Walter S. Competencies and Functioning of the Federal Constitutional Court of Germany / Report
/ Seminar on «Constitutional Control: Basic Problems of Legal Proceedings, Organisation and
Practice» (Batumi, 3—-4 June 2002) [Enextponnmnit pecypc]. — Pexxum goctymy: http://www.
venice.coe.int/docs/2002/CDL-JU(2002)035-e.asp; 1,2 % — Cynebnas cucrema OPI' [Enexpo-
HHUI pecypc]. — Pexxum gocrymy: http://works.tarefer.ru/67/100330/index.html

> CTPYKTypy IIpaBOBOrO MeXaHi3My (QyHKLIOHYBaHHS iIHCTUTYTY KOHCTUTYIilTHO]
ckapru 6y/10 BUi/IEHO HaMM B IToTlepeHix my6ikauiax (aus.: [ynerait M. [Jo nmutanHs npo
HeoOXi/[HICTb BIPOBa/KEHHA KOHCTUTYLiHOI ckapryu B Ykpaini / M. M. I'ynbraii // Bich.
Koncruryn. Cyny Ykpainn. - 2010. - Ne 6. — C. 116-118).
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manvHux npag, 3akpimieHux OcHoBHUM 3akoHoM ®PH, Bu3HaeThCH
6y0b-sxa ocoba, yui npasa o6ynu nopyuteri. ®13udH1 0COOM HIMEIBKOL
HaIllOHAJBHOCTI HA/I1JIEHI MPaBOM MOAABATH KOHCTUTYLINHY CKapry Bif-
HOCHO OyAb-sKOTO (pyHIaMEHTAJIBLHOTO MpaBa; 1HO3EMIIl 1 ocodbu 0e3
IPOMAJITHCTBA MOXKYTh MOAATH TaKy CKapry BiIHOCHO THX IpaB, SKi 3a
HuMU Bu3HaHi Koncrutymiero ®PH'. JIo cy0’ekTiB KOHCTHTYIIIHHOT CKap-
T'l HaJICKaTh TaKOXX IOPUANYHI 0COOH, SKIIO MOPYIIEeH] iX Mpasa, 1o Ha-
nexarh 10 GyHIAAMEHTAJIBHUX Ta 3axuIlalnTbca OCHOBHUM 3aKOHOM
(HampuKa, mpaBo BIACHOCTI).

Bignosigno no crarti 93 ywactuam 1 nynkry «46» Konctutymii ®PH
ta crarti 91 3akony «llpo ®enepanbuuii Koncturyuitnuii Cya» ®KC
TaKOXX PO3IISAA€ CIIPABH 32 KOHCTUTYILIIMHUMH CKapTaMu 0OuuH i 00 '€OHAaHD
00wuH 3 IPUBOAY MOPYIICHHS AKUM-HEOY/Ib 3aKOHOM IpaBa Ha CaMOBpSI-
IyBaHHsI, niepeadoadeHoro crarrero 28 OCHOBHOro 3aKoHY, a BIIHOCHO 3a-
KOHIB 3eMeJIb — 3a YMOBH, 1[0 CKapra He Moxe OyTu noaaHa 10 Konctu-
TYLIAHOTO Cyy 3€MJIL.

3rigHo 31 crarrero 92 3akony «IIpo denepanpuuii KOHCTUTYIIMHANA
Cyn», B 00rpyHTYBaHH1 CKapru MarOTh OyTH BU3HAYEHI 1pago, MOPYILEHHS
SIKOTO TJISITaE OCKAp)KEHHIO, a TAKOXK akmu, Oii uu 6e30is1bHicmb opeaHy
abo ycmaHosu, IKUMH CKap>KHUKY HAHECEHO LIKOTY.

lIpeomemom koncmumyyitinoi ckapeu BUCTYNA€ MOPYUIEHHS JepKaB-
HOIO BIIAZI0I0 (hyHOamenmanvrHux npae ocoou, saxpinienux OCHoBHUM
3akonom @PH. ®yHnaMeHTallbHI IpaBa — 1€ HEB1A €MHI Mpasa, fKi
3aXHINAI0TH 0c00Y Bijl CBaBiNIA AepikaBu. IM npucssueno Posxin 1 Kon-
ctutyuii ®PH, yuM BU3HA€THCS MPIOPUTET OCHOBOIOIOKHUX MPAB MEPE
yciMa IHIIUMHU noJokeHHsIMU OcHOBHOTO 3akoHy. Jlo HUX Hanexarb He-
MOPYUIHICTH JIFOJICHKOI T1JTHOCT1, HEBIIUY>KYBaHICTh MPaB JIOJUHU; IPABO
Ha XUTTA 1 (13MYHY HETOTOPKAHHICTh; PIBHICTh YCIX MEpea 3aKOHOM;
cB00O/Ia BIPOCTIOBIIaHHS 1 COBICTi1; CB0OOa BUCIOBIIOBAHHS JYMOK;
paBoO Ha MHUPHI 300pH, CBOOOIA TTepeCyBaHHsI, HEJOTOPKAHHICTh JKHUTIIA
ta 1H. KpiMm mpaB, 3akpiminenux y Po3aur 1 OcuosHoro 3akony ®PH,
MpeIMETOM KOHCTUTYIIMHOI CKaprd MOXYTh CTaTH MOPYIICHHS 1HIINX
MpaB, Ha K1 BKaszye crarTsa 93 gactuHa 1 myHKT «4a» Konctutyiii ®PH,
30KpemMa, MpaBo BCiX HIMIIIB YHHUTHU OIIp Oyab-KOMY, XTO CIIPOOYE yCy-
HYTH KOHCTUTYIIMHUN a1, IKIIO 1HII 3aCO0M HE MOXKYTh OyTH BUKOPHC-
taHi (ctartsa 20 wactuHa 4); TpaBO Ha PIBHHUH JOCTYN 10 JAEpKaBHOI

! bapnu K. Koncrurymonnas xano6a B lepmanun / K. bapnu // Bectn. Koncturyn,.
Cyna Asepbaiimxanckoit Pecrrybmmku. — 2003. — Ne 1. - C. 86.
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ciyx0u (ctarta 33); Bubopui nmpasa (ctarts 38); 3a00poHa HA CTBOPEHHS
Haa3BUYaHuX cymaiB (ctartsa 101) Ta iH.

Sk BxKe 3a3HaYaNOCs, KOHCTUTYIIHHA CKapra Ma€ MICTUTH YITKY BKa-
31BKY Ha MopylIeHHs PyHIaMeHTalIbHOrO npasa (abo mpaB) ocodu 3 HoKy
oeporcasnoi enaou. Sk npsamo BkazaHo B OcHoBHoMy 3akoH1 ®PH, nepxas-
Ha BJIaJIa IOJUIAETHCS HA 3aKOHOAAaBUY, BUKOHABUY Ta CYIOBY (30Kpema,
crarts 1 yactuna 3; crartsa 20 yactuHa 2). Ile o3Hauae, mo npeaMeTom
OCKap KEeHHSI MOXYTh BUCTYNATU 3AKOHU MA IHWI akmu napiameHmy, ao-
MiHicmpamueHi akmu, a maKodxic cy006i piuierHs, TO0TO Oyab-AKi aKTH, Jii
4yy O€3/1SUIbHICTh OPTaHiB AEP>KaBHOI BIAIM TA YIIPABJIiHHS.

Taxkuii rpaHUYHO IIUPOKUI MIJAX1] A0 MEPETIKY aKTIB, SIKi HAJIATal0Th
ockapkerHio 70 @KC dyepes IHCTUTYT KOHCTUTYIIIHOT CKapTH, X049a YiTKO
1 He Bu3HaueHui y Koncrurynii ®PH Tta 3akoni «IIpo ®enepanbuuii Kon-
ctutyuiitnuit Cyny, ajie BUTUIMBAE 3 X 3MICTy. Y TOH ke Jac, BiH MiATBEP-
JKYETHCSL TIOJ0KEHHSIMH 3aKOHIB MPO KOHCTUTYI1MHI CyAu OKpEeMHX
cy0’exTiB (penepauii. Tak, y 3akoni npo Koncturyiiiinuii cyn 3emii bpan-
JIEHOYPT 3aKpITJICHO, 1[0 «KOHCTUTYIIIIfHA CKapra Moxe OyTH CTpsMOBaHa
MPOTH 3aKOHY 3€MJIi, aKTiB MyOJIYHUX OpraHiB 3emii, Oy/b-aKoi aii (0e3-
TISITBHOCTI) 1X TTOCaJ0BUX 0C10, a TAaKOXK PIIlIeHb CyaiB 3eMili, K1 0e3Io-
CEPEIHBO CTOCYIOTHCS 3asIBHUKA' .

VY KOHCTUTYULI1HHINA cKap3l ocoba Mae OOIPYHTYBAaTH y 3pO3yMIiJii
bopMi npamuil ma HAABHUL 368 SI30K MINC AKMAaMU 0epIHcasHol e1aou ma
nopyuleHHAM npas ii ocooucmo ma 6 danuii momenm. IIpaBa ckapKHHUKa
Oe3mocepeHbO MOPYIIYIOTHCS, SKIO BITHOCHO HHOTO MPUNHATO BiJIMO-
BIIHMY NTPaBO3aCTOCOBHUI aKT aJIMIHICTPATUBHOTO OpraHy a0o pillIeHHS
cyny. CaMe Tomy nepeBakHa OUIbIIICTh KOHCTUTYIIMHUX CKapT CTOCY€Th-
A piuteHs cyoy.

HeoOx11HICTh 10BECTH O€3M0CEPEIHICTh MOPYIICHHS IpaB 3asiBHUKA
0Cco0IMBO yCKIIaHEHA Y pa3l OCKApKEHHS 3aKOHI8 aO0 IHULUX HOPMAMUBHO-
npasosux akmis. SIk noscHioe cniBpodiTHUK OKC K. bapini, 3akoH Moxe
OpsIMO 3a4inaTi Mpasa MO3MBavya, TUIbKHU SIKIIO BIH O€3M0CEPEAHBO MOPO-
JDKY€ TipaBa Ta 000B’A3KH 1 HE BUMAarae nmpaBo3aCTOCOBHOI'O aKTa BUKOHAB-
401 BJIaJIM I0JI0 KOHKPETHOT 0COOU. SKIIO K 3aKOH BUMAarae yxBaJICHHS
TaKOT'0 aKTa BUKOHABYOTO OPraHy, CKapKHUK Ma€ YeKaTu Ha MOTro yXBaJieH-
Hs, 1 32 MOXJIMBOCTI, OCKapKUTH 1IeH PaBO3aCTOCOBHUM aKT A0 KOMIIe-

' FOcynoBa E. KoncTurynunonHnas anoba Kak CpeICcTBO 3alUTHI IIPAaB YelOBeKa B
semste bpanpen6ypr (OPT) / E. FOcynosa // Koncturynuonnoe npaBocypaue B crpanax CHT
u bantun. - 2007. — Ne 3. - C. 131.
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TEHTHOT'O Cy[ly 3arajlbHOi IOpUCAUKIIi. | numie micig uporo MOXIJIHMBA I0-
Ja4a KOHCTUTYIIHOT CKapTyl Ha PIllIeHHS CYly OCTaHHBOI iHCTaHIIii'. OTKe,
CKapru MpoTH 3aKOHIB a0o0 MM1/13aKOHHUX HOPMATHBHO-IIPABOBUX aKTIB TEO-
PETUYHO MOXKIIMBI, aji¢ B OLIBIIOCTI BUIIAKIB HEAOITYCTHMI .

Crarts 93a 3akony «IIpo ®enepanpuuit Koncruryiinuii Cymy 3a3Ha-
yae, 1[0 KOHCTUTYIIMHA cKapra BUMarae «npuuxsammsy (aHria. —
acceptance), 10010 Cyn Mae BUPIIIUTH, YU BIAMNOBIIAE CKapra BUMOram
MPUHHATHOCTI, 1 BIAMOBIAHO, YU MUISITA€ BOHA CYJJOBOMY po3rsiay. B Tiit
e CTaTTI 3aKOHY BU3HAYAETHCS, 1110 KOHCTUTYI[IHA cKapra Mae OyTH Mpu-
HHATA, AKIIO BOHA: 1) Mae ghyroamenmanvue KOHCMUmMyyitine 3HaA4eHHs.
(crartsa 93a myHKT 2(a) 3akoHy); 2) moJlaHa 3 METO0 3aXUCTy (PyHIaMEH-
TaJIbHUX [IPaB, BU3HaYeHUX Bulle y ctarTi 90 nyHkT1 | 3aKony, 1 ckaporchux
3a3Hae 0cobauso mAMCKoi wikoOu y pas3i BIIMOBH Y PO3IVISIAL KOHCTUTYIIIA-
HO1 ckapru (ctarta 93a nmyHkT 2(b) 3akoHy).

[H111 BUMOTH (KpUTEPii) TPUINHATHOCTI KOHCTUTYIIMHOI CKapTrv BU3HA-
yeHi B crarti 13 myHKTi 8«ay, a Takok Po3mim 15 (ctarTax 90-95) 3akony
«IIpo Denepanbunii Koncturyiiauii Cymay. J1o KIF040BUX KpUTEPIiB TIPH-
MHATHOCT] KOHCTUTYLIHHOI CKapru HaJICKUTh 8UYEPNAHHS 8CIX 3aco0i8
npaeosozo 3axucmy (ctartsa 90 myHkT 2 3akoHy). [l BperyitoBaHHs CIIO-
pIB M rpoMajsiHaMu a00 TPOMAJTHUHOM Ta JIEP>KaBO (DYHKIIIOHYIOTh
KOMIIETEHTHI CyJU «3arajibHOi, aJAMIHICTPAaTUBHOI, IHAHCOBOI, TPYAOBOL
Ta comianbHOl ropucAuKIi» (cTarTs 95 OcHoBHOro 3akoHy). [IpakTuyuHO
KOYKHE CYJIOBE PIIICHHS MOXKe OyTH MEPEIISHYTO OJIHI€I0 a00 HaBITh Jie-
KUIbKOMa BUIIECTOSIIMMU CYIOBUMH THCTAHIIIMU BIJIMOBIAHOT CIEIiaTi-
3amii. Ckap>KHUK Ma€ BUKOPUCTATH BCl HAasABHI FOPUINYHI MOXIUBOCTI 3a-
XHUCTY CBOTO ITpaBa, B IHIIOMY BHUIIAJIKy KOHCTUTYII1liHA ckapra Oy/ie BU3Ha-
Ha HEMPUUHATHOIO.

! bapnu K. Koncrurynmonnas xano6a B [epmanun / K. bapnn // Bectn. Koncturyn,.
Cyna Asep6aiimxanckon Pecrry6mukm. — 2003. - Ne 1. - C. 87.

? B okpemux cnpaBax @KC 6yno Bu3HaHO, 1110 3aKOH caM I1o cobi 3apa3 Ta 6e3nocepep-
HbO 3auinae ¢pyHgaMeHTanbHi mpasa oci6. Tak, PKC 6yma posrnaHyTa KOHCTUTYIIiIHA
ckapra mopo 3akoHy «IIpo 6e3neky mositTpsiHOrO IpocTopy» Bif 11 ciunsa 2005 p., momo-
KeHHS AKoro (§ 14.3) mepenbavanyu 3acTocyBaHHA ¢efepaqbHUMU 30pOTHUMY CUTaMU
36poi, @K 10 NMPUIVMHEHHS II0JIbOTY MOBITPSIHOTO CY/HA, AKIO iCHyBajIa BipOTigHICTD 3a-
XOIIIEHHA JI0TO TePOPUCTAMU IS 3iJICHEHHS TePOPUCTIYHOTO aKTy. e momoxxeHH: 6ymo
BusHaHO OKC Takmm, mo cynepeuntsb ctarTAM 1 Ta 2 Koncrurynii ®PH ta BTpaTnno
fopupnany cuny. (Joxnagaime aus.: [epacumosa E. KoncTuTynmonHas sxanoba Kak Imo-
nHomoune Koncruryunonsnoro Cyma Poccun n @eiepaibHOr0 KOHCTUTYLIMIOHHOTO Cyfa
Tepmanun: cpaBHUTeNbHO-NIpaBoBoIl aHanmu3 / E. Tepacumosa // CpaBHUTeIbHOE KOHCTU-
TyunoHHoe o6ospenne. — 2010. - Ne 4. — C. 95).
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Taka BuMora o0ymMoBjIeHa HU3KOI 00cTaBuH. [lo-niepiiie, HIMEIbKI J10-
CJIIIHUKY HEOAHOPA30BO HATOJIOIIYBaJIH, 0 KOHCMUMYYIUHA cKapea — ye
excmpaopouHapHutl 3acib npagosoeo 3axucniy', MOKIMKaHUN BUKOHYBaTH
cybcudiapHy @yHKyito CTOCOBHO CUCTEMHU CY/IIB 3arajbHOI IOPUCIUKINI B
YacTHHI 3aXUCTy mpaB oci0. [lo-apyre, BuUMora, o po3nisiAaeTbes, M-
KpECJI0€ BIIMOBIAATIBHICTD CY/AIB 3arajibHOi IOPUCIUKIIIT 32 OXOPOHY Ta
3aXUCT KOHCTUTYLIMHUX HIHHOCTEW MpU pO3MIIsiil CYJOBUX CIIPaB 3a YAHHUM
3aKOHOJABCTBOM. Lleil mpuHIUIT MPSIMO BUILIMBAE 13 3aCaJHAYOTO T0JIO-
xeHHs ctarTi 1 yactunu 3 Koncruryiii @®PH, ne Bu3HaueHo, 1110 3akpirie-
H1 B OCHOBHOMY 3aKOH1 )yHOamMeHmanvHi npasa 00608 'a3K086i 0Jisi 3aKOHO-
0a8yol, BUKOHABYOI 811a0U Ma NPABocy00s siK be3anocepeorbo Jiroue npaso.
[To-TpeTe, BUMOra 1moA0 BUYEpIAHHS BCIX 3aC001B MPaBOBOTO 3aXHUCTY
J03BOJISIE CYTTEBO 3MEHIIUTH BEJIUKY KUIbKICTh KOHCTUTYILIIHHUX CKapr Ta
Haae MOAIIUBICTh @KC CKOHIIEHTPYBATUCS HA KOHCTUTYLIMHUX MTUTAHHSX.

V Toii xe yac 3akoH «IIpo @eaepanbunii Koncruryuivinuii Cyn» B Til
caMiii crarti 90 myHKTI 2 AOMYyCKAa€ BUHATKYU 3 BUMOTH 1110/10 BUUEPIIAHHS
BCIX 3aCc001B MPABOBOTO 3aXUCTY, Y BUIAJKY 3arajibHO1 JOLUUIBHOCTI 200
SKIIO TOTEPEAHE 3BEPHEHHS JI0 1HIINUX CYyJOBUX 1HCTAHIIIM MOTSITHE 3a CO-
0010 cepiio3HY Ta HEBIABOPOTHY IIKOMY ISl CKap>KHUKA.

3akoH «IIpo ®enepansuuii Konctutymitnuii Cym» (ctarts 93) sk oqHy
3 BUMOT IPUHHATHOCTI KOHCTUTYLIIHOI CKapryu BU3HAYA€E MepMiHU, 6 5K
B0HA Ma€e Oymu nodana, 3 MOMEHTY YXBaJICHHS akTa a00 BUMHEHHS Aii (0e3-
JISTILHOCTI) OpraHiB JAep>KaBHOI BJIaJIH, 1110, HA AYMKY CKap»HUKa, OpPY-
HIYIOTh Horo pyHmamMeHTalbH1 npaBa. KoHCTUTYI1liHA cKapra Ha cydoge
piutenns abo aominicmpamusHuil akm 8UKOHAas4ol 61aou MOBUHHA OyTH
NoJlaHa MPOTATOM 00HO020 Micays. SIKIIO KOHCTUTYIIIITHA CKapra CTOCY€Th-
Csl 3aKOHY, TO BOHA MOKe OyTH T0/IaHa TITBKU MPOTATOM 00HO20 POKY NiCis
Habymms. HUM YUHHOCMI.

o cTocy€eThCst IHIUX KPUTEPIiB MPUUHSITHOCTI, TO YKOAHHUX CIEIiab-
HUX BUMOT BITHOCHO (hopMu KOHCMUmyyitiHoi ckapeu He 1ICHy€, OKPIM Ti€ld,
10 BC1 CKapry MaroTh OyTH MO/IaH1 Y TUCbMOBOMY BUIISAL. Takox BiACYT-
HsI BUMOTa I0JI0 000B’ 13Ky CKap>KHUKA OyTH MPEJCTABICHUM a080KAMOM
npu noaanH1 ckapru 7o PKC, xoua ko’kHa 0coba Mae MPaBO CKOPUCTATUCS

! Tus: Walter S. Competencies and Functioning of the Federal Constitutional Court of
Germany / Report / Seminar on «Constitutional Control: Basic Problems of Legal Proceed-
ings, Organisation and Practice» (Batumi, 3-4 June 2002) [EnexTponnnii pecypc]. — Pexxum
poctymy: http://www.venice.coe.int/docs/2002/CDL-JU(2002)035-e.asp; bapnu K. Koncru-
TynuoHHas >kano6a B [epmanvm / K. bapmu // BectH. Koncturyn. Cyna Asep6aiimkaHCKoin
Pecrry6mukn. - 2003. - Ne 1. - C. 87.
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IPaBOBOIO JOMOMOro10. JIulie B yCHUX CIyXaHHSX CKApKHUK Ma€ OyTH
MpeACTaBICHUN aJIBOKATOM, IIPOTE TaKl CIyXaHHSI MalOTh MICLE JIMILE SIK
piakicHui BUHATOK. Sk 3a3Havae K. bapii, B npuHIumi, CiyXxaHHs 32 KOH-
CTUTYIIIHHUMH CKapramH, sK 1 Bci iH1111 ciryxanasa nepen OKC, 6eszxowumos-
ni. Ilpore Cyn Mmoxke Hakiactu mtpad 1o 2600 € y BUnaaKy, Ko KOHCTH-
TyIlliiHa cKkapra Oyna nmojgaHa B oOpa3juBii MaHepl, Xoua Taka MpaKTUKa
Oyrna BUKOpHUCTaHa mpu po3nisiai jumre 1 % ckapr'. PosmisayTi BUMOTH
1[00 MPUHHATHOCTI KOHCTUTYLIMHUX CKapr peTesibHO nepeBipsitoThess DKC
yepes creniaibHy Tpolenypy 0onycky (nputiManius), mo Oyiia BIIEpIIe
BCTaHOBJIEHA B 1963 poril 3 MeTOI0 MiABUIICHHS €()EKTHBHOCTI pOOOTH
Cyny. Lls npouenypa o3Havae, 110 KOHCTUTYLIHA ckapra Hiuisirae pos-
ISy JIMIIE 32 YMOBH, SIKILO ii qonyiuieHo g0 BupimenHs @KC uepes Bia-
MOBIIHICTh YCIM BKa3aHUM KPUTEPISM.

Takum unHOM, y npaBoBiil cuctemi @PH 1HCTUTYT KOHCTUTYUIMHOT
CKapru peTesibHO pO3pOOJeHUI Ha HOPMATUBHOMY PiBHI Ta €(EKTUBHO
(GYHKITIOHY€ 3 MOMEHTY 3alpOBaKEHHS 1 10 HOT0 Yacy. baraTopiunuii
npaktuanuit qocBig @KC 11010 BUPIICHHS KOHCTUTYIIIHHUX CKaprT, a TAKOX
BC1 TO3UTHUBHI Ta MPOOJIEMHI MOMEHTH HIMELBKOTO MIIXOY JO OCHOBHUX
CJIEMEHTIB IIPABOBOTO MEXaHi3My (YHKIIIOHYBaHHSI* IOTO KOHCTUTYIiIITHO-
MPaBOBOI'0 IHCTUTYTY MatOTh OyTH BpaxOBaHi PU BU3HAYEHHI IEPCIIEKTUB
Horo 3ampoBapKeHHs 1 B YKpaiHi.

[lepemycim cii miaTpuMaTa 10cuTh mupokuit miaxigx ®PH qo BusHa-
YEeHHsI Koja Cy0’€KTiB, HAAIJICHUX MPaBOM 3BEPHEHHS 3 KOHCTUTYIIHHOIO
CKaproo J0 OpraHy KOHCTUTYLIWHOI FOPUCAMKIIII Ta BIAHECTU 10 HUX (i-
3UYHHX 1 FOPUAUYHHUX OCIO MPUBATHOTO MpaBa, TOOTO rPOMAJISH, a TAKOXK
1HO3eMII1B, 0Ci0 0e3 rpOMaJIIHCTBA Ta FOPUJIMYHUX 0CI10 y pa3i MOPYILIECHHS
1paB, BU3HAHUX 3a HUMH KOoHCTUTYIIIEIO0 YKpaiHu®.

CTOCOBHO AOLIILHOCTI BUSHAHHS TEPUTOPIATILHUX IPOMa] Cy0’ €KTaMu
KOHCTUTYLIMHOI CKapru 3 omiany Ha nocBia @PH oo HaUIeHHST TaKuM
npaBoM OOLIMH 1 00’ €lHaHb OOIIMH Yy pa3l NOPYIIEHHS iX MpaBa Ha camo-
BPSIyBaHHS, BBAXKAEMO 1€ AJIs1 YKpaiHU MepeYacHUM Yepe3 HU3KY MPUUMH,

! bapmu K. Koncturyunonnas sxano6a B lepmannn / K. bapimu // Bectn. Koncturym.
Cyna Asepbaiimxanckoit Pecrry6mmku. — 2003. - Ne 1. - C. 88.

? [IJomo OCHOBHMX €/IeMeHTiB IIPaBOBOTO MeXaHi3My (YHKI[iOHYBaHH KOHCTUTYLiTHOI
ckapru Takox uB.: [ynprait M. [lo nuTaHHs npo HeoOXifAHICTb BIPOBaKEeHHs KOHCTUTY-
niriHoi ckapru B Ykpaini / M. M. I'ynbraii // Bich. Koucturyn. Cyny Ykpainu. - 2010. -
Ne 6. - C. 116-118.

? Lro pymky nopinsrors I1. Erpados Ta M. Tecnenko, Topi sk A. [ITopTHOB BBaXKae, 110
cy6’eKTaMM KOHCTUTYLIHOI CKapry MaloThb OyTu nmuiie ¢pisudni ocobn.
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cepell SIKUX 0CTaTOYHA HEBU3HAYEHICTh IOPUANYHOIO CTAaTyCy TEPUTOpiaib-
HOI TpoMajiu, HEOOX1IHICTh BJOCKOHAJICHHS CaMOi CUCTEMH MICI[EBOIO
CaMOBpsITyBaHHSA Ta 1H.

Ak 6yno Bkazano Buie, y ®PH npenmeTom KOHCTUTYIIHHOT CKapru €
JOCHUTh IIUPOKHUH MEepeTiKk HOPMATUBHO-TIPABOBUX Ta 1HAWBIIYaJIbHUX
IOpUIMYHUX aKTiB OpraHiB Jep>KaBHOI BJajy, BiJ 3aKOHIB Ta IHIIINX aKTIB
napJjaMeHTy, 10 CydoBUX pimieHb. CiiJl BU3HATH, 1110 Ha MEPIIOMY €Talll
BIIPOBA)KEHHSI KOHCTUTYLIMHOI CKapru B YKpaiHi ii IpeAMETOM HE MalOTh
BUCTYTIATH CYAOBI PILLIEHHS UM 1HILI IPABO3aCTOCOBHI aKTH YIIOBHOBAKEHUX
JIep’)KaBHUX OPraHiB; KOJIO MMiI3aKOHHUX HOPMATUBHO-TIPABOBUX aKTIB, 10
MOXXYTh CTAHOBHUTH TMPEIMET KOHCTUTYIIIMHOI CKapTH, TAKOXK IIJIATae 00-
MEXCHHIO!. APpTryMEHTH Ha KOPUCThH M€l MO3HUIIIT MOISATAI0Th Y TOMY, 110
BU3HAHHS HEOOMEXKEHOTO NEPEITIKYy IOPUIUYHUX aKTIB OpraHiB AEPHKaBU SIK
MpeIMeTa KOHCTUTYIIIHOT CKapru MPpU3BEE HE JIMIIE IO HaAMIPHOTO repe-
BaHTakeHHs KoHcTutyuiitHoro Cyny Ykpainu (nani — KCVY), a it 1o Bu-
X0y MOro 3a MeXI1 BJaCHOT KOMIETEHI1i Ta BTpy4YaHHs y c(epy NOBHOBA-
KEHb CY/IB 3araJibHOI FOPUCAMKIIIT, TIEPETBOPEHHS HA «YETBEPTY» 1HCTAH-
miro. Binmosiano no ct. 14 3akony Ykpainu «IIpo Koncrurymiiauit Cyn
VYkpaiauu» Big 16 xoBTHA 1996 p. No 422/96-BP 1o moBHOBaxeHb OCTaH-
HBOTO HE HaJIe)KaTh MUTAHHS I10JI0 3aKOHHOCT1 aKTIB OpPTaHiB JepKaBHOL
BJIaJI1, OpraHiB Biaau ABTOHOMHOI PecniyOiiku KpuM Ta oprasis MiciieBoro
CaMOBPSITyBaHHS, & MAKOM#C IHUL NUMAHHS, 8IOHECeHT 00 KoMnemeHYii cyoia
3aeanvHol OPUCOUKYIT.

Ha Haiie nepexoHaHHs, JIOrYHO OOIPYHTOBAHUM Ta KOPEKTHUM 3 TEX-
HIKO-IOPUIWYHUX MMO3HUIIIHA TPEAMETOM KOHCTUTYIIIMHOI CKapryl BUCTYTIATH-
M€ TIepeiK IPUINIHUX aKTiB, K1 Ha ChOTOHI € TPEAMETOM KOHCTUTYIIIH-
HOTO KOHTPOJIIO BIAMOBITHO 10 YacTHHU 1 ctarTi 150 Konctutyii Ykpainu,
a came: 3akoHu Ykpainu ma inwi npaeosi akmu Bepxosnoi Paou Ykpainu,
axmu Ilpezuoenma Yxpainu ma Kabinemy Minicmpis Ykpainu, npaeosi
akxmu Bepxosnoi Paou Aemonomnoi Pecnyonixu Kpum (Oani — 3axkonu ma
IHWL npaeosi akmu,).

VY pasi 3anpoBaKEHHSI IHCTUTYTY KOHCTUTYIIIHOI CKapru B Cy4acHUX
YKpaiHCBKUX peaTisiX He0OX1THO BCTAHOBHUTH JKOPCTKI YMOBH OO ii MPH-
WHATHOCTI, YOMY CIIPUSATUME BUKOPUCTAHHS BUKJIAJICHOTO BHUILE AOCBITY
@®PH. IlepenyciM, 3 MeTOO 3anI00ITaHHS 3JIOBKUBAHHIO TPABOM Ha KOHCTH-

! Ha nymxy A. CeniBanoBa ta I1. €prpadosa, mpefMeToM KOHCTUTYILINHOI CKapru B
YkpaiHi MatoTb 6y Ty BUK/ITIOYHO 3akoHU. M. TecneHko BBaXkae, 1110 ;O HbOTO CIIifl BifHEeCTH
3aKOHM Ta iHIIi MpaBoOBi aKTH, sAKi OynIM 3acTocoBaHi a60 MiJIATalOTh 3aCTOCYBAHHIO B
KOHKPETHI CIIpaBi.
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TYLIHHY CKapry Ta yOe3NeueHHs €JMHOTO OpraHy KOHCTUTYIIIHOI FOpUCIUK-
11i B1l BUKOPUCTAHHS MOT0 y MOMITUYHUX LIISAX, YMOBOI MPUIHHATHOCTI
KOHCTUTYLIIMHOI CKapryl Ma€ BUCTYIIATH HOPYULEHHS KOHCIUMYYIHUX NpAg
i 60600 CKap>KHHUKA B PE3yJbTaTl 3aCTOCYBaHHS 3aKOHY YU 1HILIOTO MPaBo-
BOIr0 aKTa (iX OKPEMUX IMOJIOKEHB), KOHCTUTYIIIHICTD SIKUX OCKaPKY€EThCS.

Crnia miaKpecauTH, M0 KOHCTUTYIIHHA CKapra Ma€ MICTUTH JI0Ka3H
NOPYIICHHS caMe KOHCTUTYIIMHUX MpaB 1 CBOOO, IKUM MPUTAMAHHUM
byHIaMeHTaIbHUN XapaKTep, a He Oy/lb-SKUX Cy0’ €KTUBHHX MPaB, L0 OIO-
CepeKOBaHO BUILIMBAIOTh, HA JYMKY CKapXHHUKa, 3 HOro MpaB JIIOJWHH.
[Ipruomy, OCKIIBKM OPU PO3MIISLAL KOHCTUTYLIHHOI CKapryu BUPILIYETHCS
OUTAHHA NP0 KOHCMUMYYIUHICMb 3aKOHIB UM 1HIIUX MPaBOBUX akTiB (iX
OKpPEMHUX MOJIOKEHB), MOPYIIEHI KOHCTUTYIIMHI MpaBa i cBOOOAN MarOTh
PO3YMITHUCS Y BY3bKOMY 3HAU€HHI SIK npasa ma c60600u, 3axpinieni Kon-
cmumyyiero Ykpainu, nepeoycim it Pozoinom Il «Ilpasa, c60600u i 0606 's3xu
JIOOUHU | epomadanuray. Takuil miaxia MIJIKOM BIJAMOBiAa€ BUMO31 1I0A0
NOPYLIEHHS Jep>KaBHOIO Biago HimMeuunHu BU3HAueHOro y cTarti 93
yactuHi | myHkTi «4a» Konctutyuii ®PH nepeniky 0CHOBOIOJIOXKHUX ITPaB,
3akpitieHuX B i OCHOBHOMY 3aKOHI, SIK ITiJICTaBH KOHCTUTYLIMHOI CKapTH.

BBaxaeMo, 1110 B ChOTOJIHIIIHIX YMOBaX YKpaiHU CJiJ] HOIIUPUTH 1H-
CTUTYT KOHCTUTYLIMHOI CKapTy JIUIIIE Ha BUIMIAJKH, KOJIU OPYIIEHHS KOH-
CTUTYIIMHUX TpaB 1 cB00O0A PakTUUHO B1a0OyIOCS 1 0coba BKMUIIA BCIX
paBOBUX 3acO0IB ISl 3aXKUCTY Ta (a00) BIIHOBJICHHS MOPYIIEHOTO MpaBa
B niepe0ayeHoMy 3aKOHOM MOpsAKy. OTke, KaTerOpUYHOK BUMOTIOIO J0
NPUHUHATHOCTI KOHCTUTYLIIHOT cKapry, sik 1 B ®PH, mae craru suuepnannus
0cob0o10 6Cix 3ac00i6 Npasosoeo 3axucmy Ha PIBHI CyAIB 3arajbHOi IOpUC-
TUKII a00 THIIKMX MPABO3aCTOCOBHUX OPraHiB, SIKIIO yXBaJ€HI HUMU Pi-
[IEHHS € OCTaTOYHUMHU 1 HE TJUISATAI0Th OCKAap>KEHHIO B 3BUYAHOMY Cy/I0-
BOMY TMOPSKY.

Takum 4YMHOM, y 3aMPOINOHOBAHIN HAMM MOJIEI1 KOHCTUTYIIMHOT CKap-
ru mnij yac ii po3nsigy KCY BCTaHOBIEHHIO MJISITATUME: YA MAJIo MICIIE
NOPYIIEHHS paB JOAUHYU 1 TpOMaJsiHUHA, 3aKkpimieHux B Po3aut I Kosn-
CTUTYLI1 YKpaiHu B pe3ysbTari 3aCTOCYBaHHA 3aKOHY a00 1HIIOrO ImpaBo-
BOT'0 aKTa (iX OKpeMUX IOJIOKEHb); UM BUYEpHaHi 0cO000 BCI 1HIII 3aCO0U
IPaBOBOTO 3aXKCTY MOPYIIEHOTO MpaBa B MeXaxX HalllOHAJbHOI MPaBOBOL
CUCTEMH; UM 3aKOH a00 1HIIMHI MPAaBOBUM aKT (IX OKpeMi MOJOKEHHS) Bij-
noBigaoTh Koncruryuii Ykpainu, nepenycim ii Po3ainy I, abo € Hekon-
crutyuiiauMu. ko KCY Bu3Hae, 110 3aKOH M 1HIIUH TPaBOBUM akT (iX
OKpEMI IMOJIOKEHHS) € KOHCTUTYLIMHUMU, NPOTe Oyau 3aCTOCOBAHI B He-
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KOHCTUTYIIMHUM cmoci0, BiH Hajae ix odiliiiHe TIIyMayeHHs, sIKE Ma€
000B’A3KOBY IOpUJIUYHY CHUILY.

Takwuit miaxig y mijgomy Bianosigae nocaigoBHocTi A ®KC y Bunan-
Kax, KOJIM BiH BCTAHOBJIIOE, IO CYJI 3araJIbHOI IOPUCIUKIIT 3aCTOCYBaB MPU
PO3IVISiIl CTIPAaBH 3aKOH, SIKUM € HEKOHCTUTYIIITHUM, a00 3aCTOCYBaB KOH-
CTUTYUIMHUN 3aKOH Y HEKOHCTUTYLIWHHI cri0CciO, TOOTO IHTEPIPETYBAB
fioro Bcyneped OcaHoBHoMy 3akony ®PH'. Ipote, Ha Bimminy Big @KC,
KCY He ckacoByBaTuMe caMe pillleHHS Cydy a0o 1HIIOTro MpaBO3acTOCOB-
HOTO opraHy. PillleHHsI opraHy KOHCTUTYIIIHHOI IOpUCAUKIIT YKpaiHu 3a
pe3ynbraraMy po3Misly KOHCTUTYIIMHOI CKapTH, SKUM 3aKOH YM 1HIIUI
paBOBUM akT (iX OKpeMi MOJOXKEHHS) BU3HAH1 HEKOHCTUTYIIIHHUMH, 200
HaJIaHo 1X o(illiliHe TIIyMay€HHsI, BUCTyaTUME M1JCTaBOIO JJIsl IEPETIsSIAY
1HJIMBIyJIbHOTO aKTa, SKUM OyJI0 MOPYIICHO MpaBa CKap >KHUKA, Y TIOPsI-
KY, aHaJIOTTYHOMY IO pearyBaHHs Ha pilieHHs €BpOIErCchbKOro cyay 3 npas
JIFOJIMHU NIPOTU YKpaiHU.

[lomo 1HITUX yMOB MPUHUHATHOCTI KOHCTUTYIIIMHOT CKapTHy, TO BBaXKa-
€MO 3a JOIIJIbHE BCTaHOBUTH, 5K 1 B ®PH, mpaBmito, Mo KoHCTHTYIIIHHA
cKapra Mo)ke OyTH MojJjlaHa MPOTITOM MICSITYHOTO TEPMIHY 3 MOMEHTY yXBa-
JIEHHSI OCTATOYHOTO PIllIEHHS Cyy a00 1HIIOro MPaBO3aCTOCOBHOIO OPIaHy,
SAKUM, Ha TYMKY CKapXHHKa, OyJlM MOPYIIEH] HOro KOHCTUTYLIMHI mpaBa
BHACJIIIOK 3aCTOCYBaHHS BIJIIOBIAHOTO 3aKOHY UM 1HIIIOTO MPABOBOTO aKTa
(X OKpeMUX MOJI0KeHb). JIONUTBHO TaKOXK PO3MISIHYTH MUTAHHS PO BCTa-
HOBJIEHHS TPOIIOBUX CTATHEHb 32 3JIOBKMBAHHS MPABOM HA KOHCTUTYLIIMHY
CKapry, TOJi, sIK peajizallis liboro mpasa BIAMOBIHO 10 BUMOT 3aKOHY Ma€
OyTH O€3KOIITOBHOIO.

Hapemniri, y pasi 3anpoBaiskeHHs B YKpaiHi IHCTUTYTY KOHCTUTYIIHHOT
CKapru, B 000B’I3KOBOMY MOPSAKY HEOOX1/THO HAJICKHUM YMHOM perjiamMeH-
TyBaTH HA HOPMAaTUBHOMY PiBHI IPOLICAYPY 00Ny CKY (MputiMaHHs) KOHCTH-
TYLIAHUX CKapr, aHAJIOT14HY TiH, siKka (PyHKIIOHY€ B CUCTEM1 KOHCTUTYII1H-
Hoi toctuuii ®PH. Ile 00yMoBt0€ HEOOX1THICTD ii IPYyHTOBHOTO aHAJII3Y B
MeKaX CaMOCTIMHOIO JTOCHIIKEHHS.

HaBeieHi mpomno3uilii MOXYyTh BUKJIMKATH CIPABEIJIMBI 3ayBaXKEHHS Ta
MOTPEOYIOTh MMPOKOI (PaxoBOi AUCKYCIT 331171 MTOTOKEHHS a1allTOBaHOT
70 CUCTeMHU KOHCTUTYIIHHOI FOCTHUIlT YKpaiHu MOjaeal KOHCTUTYIIHHOT

! Tus.: Walter S. Competencies and Functioning of the Federal Constitutional Court of
Germany / Report / Seminar on “Constitutional Control: Basic Problems of Legal Proceed-
ings, Organisation and Practice” (Batumi, 3-4 June 2002) [EnexTponHuuii pecypc]. - Pexxum
poctymy: http://www.venice.coe.int/docs/2002/CDL-JU(2002)035-¢e.asp
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cKapru, mo BpaxoBye Halkpamuil gocBig @PH ta iHmmMx kpaiH cBITy
y cdepi 11 BipoBakeHHs. [le 103B0IUTh HAOIU3UTH NEPCIIEKTUBUA BU3HA-
HHS B YKpaiHi IHCTUTYTY KOHCTUTYLIHHOT CKapIry, BpaxOBYIOUHM aKTHUBI3aI10
KOHCTUTYI[IHHO-ITPaBOBOi peopMu Ta 1HILIaTUBY CTBOpEeHHSI KOHCTHUTY-
ifiHo1 AcamOiel s miAroroBku 3miH 10 Koncruryii Ykpainu'.

I'ynbrait M. OnbIT QyHKIMOHMPOBAHUA UHCTUTYTA KOHCTUTYLHOHHOM
ka100b1 B PeneparuBHoil PecnyOiuke I'epmaHum U nepcneKTUBLI €ro BHe-
JApeHUus B YKpauHe

CraThs NOCBSIIEHA YCTAHOBJIECHUIO POJIY NHCTUTYTA KOHCTUTYIIMOHHOM XkKa-
7100bI B CUCTEME KOHCTUTYLIMOHHOTO cynonpousBoactea OPI'; onpenenenuro
OCHOBHBIX 3JIEMEHTOB IPABOBOT'O MEXaHM3Ma ero (YHKIIMOHUPOBaHUS (CYObEKTOB
MPEICTAaBICHHUS, IPEAMETA, KPUTEPUEB NPUEMIIEMOCTH KOHCTUTYIITMOHHOM KaJI0-
ObI U JIp.); a TakXe HanpapiaeHU umiiemMmentanuu onsita ®PI' B mporuecce
dbopMupoBaHus HaUIeXKAIIeH MO KOHCTUTYLIMOHHOM %Ka100bl 111 YKPauHBI.

Kntoueenie cnosa: cyneOHbIN KOHCTUTYIIUOHHBIN KOHTPOJIb, KOHCTUTYIIMOHHOE
IpaBOCYANE, KOHCTUTYIIMOHHAS kKa100a, CyObeKThl KOHCTUTYIIMOHHOM Kajo0bI,
00BEKThI KOHCTUTYLIMOHHOM >kanio0bl, DenepanbHbiii Konctutyunonusiii Cyn OPT,
Konctutyunonnsiii Cyn YkpauHsbl.

Gultay M. Experience of functioning of constitutional complaint in
Germany and prospects of its implementation in Ukraine

The article is devoted to estimation of the role of constitutional complaint in
the German system of constitutional justice; determination of basic elements of
legal mechanism of its functioning (subjects, objects, criteria of acceptance of
constitutional complaint etc.) and the way of implementation of German
experience in the process of developing of the proper model of constitutional
complaint for Ukraine.

Keywords: Judicial constitutional control, constitutional justice, constitutional
complaint, subjects of constitutional complaint, objects of constitutional complaint,
Federal Constitutional Court of Germany, Constitutional Court of Ukraine

! Ius.: Yka3 Ilpesupenta Ykpaiuu «IIpo migTpuMKy iHiniaTBy 11010 CTBOPEHHS
Koncturynitaoi Acam6mei» Bix 21 mrororo 2011 p. Ne 224/2011 [Enektponnmit pecypc).—
Pe>xxum goctymy: http://zakonl.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=224%2F2011
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