OpraHizaIiiHO-paBoBUX (HOPM HEMiIMPUEMHUIIBKUX FOPHIMIHUX 0Ci0 3 ypa-
XyBaHHS iX MPaBOBOT MPUPOJU Ta O3HAK, IO iX 00 €IHYIOTh 3a TICBHUMHU
LUBLIEHO-IIPAaBOBUMH KPHUTEPISIMU. 3aMOPYKOIO YCHILTHOTO pehopMyBaHHS
3aKOHOJABCTBA PO HEMANIPUEMHHULIBK] FOPUINYHI 0COOU BBaXKAEMO ITPABUIIb-
HUM HaIpsSMOK II0JI0 BUYEPITHOTO TIEPEITiKy OpraHi3aiiiHO-IPaBOBUX (GOpM,
10 1X YTBOPIOIOTH, 13 30€peKEHHAM 3aKOHOJAABYOTO MEXaHi3MYy IS TTOSIBU 1X
HOBHX BHJIB.

Hruarenxo B. H., noueHTt xadenpsl
rpaxkaaHckoro npasa Ne 1 HarimonanbsHo-
TO IOPUINYECKOTO YHUBEPCUTETA UMEHH
SpocnaBa Mynporo, KaHAUAAT IOPUIH-
YECKUX HayK, JIOIEHT

JEMCTBHUS B UYKOM UHTEPECE BE3 TIOPYYEHUS
KAK CITIOCOBb CAMO3AIIUTHI I'PA’KTAHCKUX ITPAB

B mocneanee BpeMst mpucTanbHOC BHUMAHUE YICHBIX-IIMBIIINCTOB 00-
palleHo Ha MpolieMy 3alUThl TPaKIAHCKUX TPaB U UHTEPECOB. ITO 00b-
SICHSICTCS TEM, UTO IIEHHOCTH TPaKTAaHCKOTO TIPaBa COCTOUT B €ro OeCTIpertsT-
CTBEHHOH pean3anuy, a B CIyJdae BOZHUKHOBEHHUS ITperpasa B 3pPEeKTUBHOMN
3amuTe. 3agadei HayKH BBICTYNAET UCCIIEOBAHUE 3AIIUTHBIX MEXaHU3MOB,
BBIPa0OTKa MPEIIOKCHUN IO UX COBEPUICHCTBOBaHMIO. HayuHEIi mouck
B 3TO 00ACTH BEIETCS IO PA3INIHBIM HAIPABICHUSM, C YICTOM CIICIIU(H-
KU 3aIIUIIAEMbIX I'PaXKIaHCKUX MIPAB, CIIOCOOO0B U MOPSAKA 3aIUTHI U APYTUX
¢dakropos. Tak, JI. H. BapanoBa paccMoTperna MEXaHHU3M 3allUThl [PaXIaH-
CKUX MpPaB IOPUCAUKIIMOHHBIMU OpTraHaMH, ONPECNINB, IPAaBO HA 3aLTUTY
B CyOBbEKTHBHOM CMBbICIIE KaK IOPUIMUECKU 00ECTIEUCHHYIO BO3MOKHOCTB JIUIIA
TpeOOBATh OT YIIOJIHOMOYCHHBIX OPTaHOB (JIHII) IPUHYIUTEIFHOTO IIPAMEHE-
HUSI K HApyIIUTEII0 COOTBETCTBYIONIHNX cr1oco6oB. U. B. Benennkrosa cdop-
MyJNUpOBaja MOJEIb MEXaHU3Ma 3alUThl OXPAHIEMBIX 3aKOHOM HHTEPECOB,
KOTOPBIH B IIMPOKOM CMBICIIE HEIPEMEHHO BKJIIOYAET B ce0s NPUHLIMIIBI,
PETYIATHBHBIC U OXpaHSIEMBbIE PABOOTHOIICHUS, CIOCOOBI, ()OPMBI H MEPHI
3aiuThl U (hopMbl 0OTBETCTBEHHOCTH. B.JI. SIpolikuii npoanaiu3nupoBal cra-
HOBJICHHE M Pa3BUTHE MHCTUTYTa CaMO3AIIMTHI BELIHBIX MPaB B YKpauHe,
MOAYCPKHYB 3HAUYCHNE BEIHBIX IpaB Is Jiro0oro obmiectna. [Tpu aTom camo-
3aIUTa SBJISETCS OJHON U3 BAXHBIX (JOPM BO3MOXKHBIX IPABOMEPHBIX J€H-
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CTBUH COOCTBCHHHKA U ITPUOOPETATENS IIPAB HA Ty>KUC BEIIH, HAITPABICHHBIX
HAa 3alIUTy ¥ BOCCTAHOBJICHUE MTPEJOCTABICHHBIX UM TIPABOBBIX BO3MOYKHO-
creit. A.FO. babackuH uccnenoBai 3aluTy rpakJaHCKUX TIPaB U HHTEPECOB
B JIOTOBOPHBIX OTHOIIEHHUSIX, OTJICIIbHO OCTAHOBUBIIIUCH Ha TIPABOBBIX OCHO-
BaHMAX 3alIUTHI TPAKTAHCKUX IPAB U HHTEPECOB B JJOTOBOPHBIX OTHOIICHH-
X, a TAKOKE CI0CcO0ax UX 3aIIUThI CPEIH KOTOPHIX Hanbolee pacpoCTpaHeH-
HBIM CIIOCOOOM BBICTYIIA€T BO3MEIIECHHE YOBITKOB.

B Toke BpeMst HeTOCTATOYHO BHUMAHHUS YICJISICTCS 3aIIUTe TPaKIaHCKUX
[IPpaB ¥ HHTEPECOB BO BHEIOTOBOPHEIX PETYISITHBHBIX 00s13aTenbeTBax. K mo-
CJISTHUM OTHOCSTCS: TyOnu4HOe oOeranue Bo3HarpaxaeHus (6e3 oObsiBiie-
HUSI KOHKYpCa U 110 pe3ylibTaTaM KOHKYpCa); COBEpIICHUE ICHCTBUI B HMY-
MIECTBEHHBIX MHTEPECaxX JPyroro Juiia 0e3 ero Mopy4eHnH; CriacaHue 3/10po-
BbsI M )KU3HU (PU3UUECKOTO WITH FOPHIMYESCKOTO JIUIA; 3aBEIIATeIbHBIN OTKa3
U 3aBeIaTenbHoe Bo3nokeHue. OOmel 4epToil yka3aHHBIX 0053aTEIBCTB
SIBISICTCSL UX BOSHUKHOBCHHE M3 IPABOMEPHBIX ICHCTBUII CyOBEKTOB Tpaxk-
naHckoro npasa. [TomoOHbIi oaxon paznersitot E. O. Xapurtonos u H. 1O. To-
nmyOeBa 3a UCKIIIOYCHIEM OTHECEHHSI K YKa3aHHBIM 00s13aTeIbCTBAM 3aBeIlla-
TEJNBHOTO 0TKa3a M 3aBEIIATEIHHOTO BO3TIOKCHHSI.

[Ipu aHanm3e BHEIOTOBOPHBIX PETYSITUBHBIX 0053aTEIbCTB HEB3s HE
00paTUTh BHUMaHKUE Ha MX HEOJHOPOHOCTH C TOUYKH 3PECHUS XapaKTepa IopH-
IYECKIX (DAKTOB, JEKALIUX B X OCHOBaHUH. Tak, Ka4eCTBEHHOM OAHOPO-
HOCTBIO 00J1a/1a10T 0053aTETIHCTBA U3 COBEPIICHUS ACHCTBUI B UMYIIIECTBCH-
HBIX HHTEpecax IPYyroro Jjuia 0e3 ero MOpydeHHs, CIIacaHus 3T0POBBS
Y KHM3HU (PU3MUYECKOTO JIUIA, UMYIIESCTBA (PU3NIECKOTO U FOPUIMYECKOTO JIUTIA,
MTOCKOJIBKY OJTHOBPEMEHHO BBICTYIIAIOT U ()OPMOI BTOPIKCHUS B UMYILICCTBEH-
HYI0 WJIH JIMYHYI0 HEMMYIICCTBEHHYIO cepy Apyroro auma u Gopmoit 3a-
AT TPAXKTAHCKUX IIPaB M HHTEPECOB. B mocienHeM cirydae, Ha Halll B3IIBI,
peub UCT O CaMO3AIUTE TPAKITAHCKUX TIPaB, IPUYEM HE JIUIA, COBSPIIHB-
[IeTO MPaBOMEPHBIC JCHCTBHSL, a IPYroro JIMIA OT HAPYIICHUH U MPOTUBO-
npaBHbIX nocsratenbeTB (CT. 19 'K Ykpaunsr). Kak BepHO oTMeuaeT B ATOH
ca3u [ A. Ceepuibik u D.JI. CTpayHUHTI, ciocoObl caMO3allUThl FPpaX/1aH-
CKHUX IIPaB MOTYT OBITh PEANIM30BaHbI 10 OOIIEMY MTPABUITY JIUIIOM, YbH TIpa-
Ba HAPYIICHBI, FITH HAXOISTCS MO pealibHOM yrpo3oil Takoro HapymieHus Ho
B HEKOTOPBIX CITydasiX 3aKOH JIOIYCKAeT B paMKaxX caMO3aIlUThl U JCHCTBUS
TPETHHX JIHII, HAIIPABJICHHBIC HA 3alIUTy HAPYIICHHBIX IIpaB 0e3 00palieHus
K COOTBETCTBYIOIIUM KOMIIETCHTHBIM OpPTaHaM HIIM JIOJDKHOCTHBIM JIUIIAM
(Tak Ha3pIBaecMas TOBapHIIECKas B3aUMOIOMOIIb). UTo ke kacaercs 00s3a-
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TEJNBCTB U3 MyOINYHOTO OOCIIAaHMsI BO3HATPAXKACHUS, U3 3aBCIIATSIFHOTO
OTKa3a M U3 3aBCIIaTEILHOTO BO3JIOKEHHS, OHU HE SBISIOTCS (POPMOH pean-
3alMK CaMO3aLIUThI JPYroro Jula U BOSHUKAIOT HE U3 €AUHUYHBIX MPaBO-
MEpHBIX JICHCTBUH, a U3 IOPUIMUECKOTO COCTABA, BKIIOUAIOIICTO PSI TAKUX
neiictBuid. Hampumep, B myOnmyHOM 0OCIIAHUU BO3HATPAKICHUS Oe3 00b-
SIBJICHUSI KOHKypca: IMyOImyHoe oOelanie BO3HATPAKIACHUS U Iiepeiada pe-
3yibTara. [1o o0mmemMy mpaBUITy MU pearu3alliii BHEIOTOBOPHBIX PETyIIs-
THUBHBIX 00sI3aTEIBCTB PeUb HIET O 3aINUTE IPAKIAHCKUX TIPaB U HHTCPECOB
CTOPOH 3TUX 00s13aTenbCcTB. OHAKO, MOXKET BOSHUKHYTh CUTYyalusl, KOIJa
JIMIIO, YbH TPAKIAHCKUE TIPaBa M HHTEPEECHI 3aIUIIATICE ITyTEM COBEPIICHHS
MIPaBOMEPHBIX JEHCTBUI HE CTAHOBUTCS CTOPOHOI I'pa)kIaHCKO-TIPAaBOBOIO
o0s13aTenbCcTBa. Tak MOKHUK B 0053aTEIHCTBE IO BO3MCEIICHUIO BPe/a, IPH-
YUHEHHOT'0 JIUIY, KOTOpoe 0e3 COOTBETCTBYIOMIMX MMOJTHOMOYMM cracano
37I0POBBE U KHU3HD (PH3HMUCCKOTO JIUIA OT PCaTIbHOHN yIpOo3Hl I HETO B CHILY
cT. 1161 I'K craHoBUTCS rocynapcTBo. JJaHHOE MOI0KEHHE BBICTYTAeT pas-
BHUTHEM KOHCTHUTYIIMOHHOH 0053aHHOCTH TOCYAapCTBA 3aIHUIIATh KU3Hb de-
noseka (4. 2 c1. 27 Konctutyuun YKpauHsl).

Taxxe cnenyet ydecTs, uto maBa 50 ['K PO «JleiicTBus B 4y>kOM HUHTE-
pece 0e3 NOPYUYEHHUsI» CBOMM PETYIHPYIOLUIUM BO3ACHCTBUEM OXBAThIBACT
OTHOLLIEHMUS, IIPESyCMOTpeHHbIe caenyromumu naBamu 'K Ykpaunsr: «Co-
BEpIICHUE NCHCTBUI B HMYIICCTBEHHBIX HHTEpECaxX APYroro uma 0e3 ero
nopyueHus» «CracaHue 3710pOBbs M )KU3HU (DU3NUECKOTO JINIA, IMYIICCTBA
(DU3UYECKOTO JINIA WU IOPUANICCKOTO JIHIIAY.

CornacHo 4. 2 ct. 19 'K YkpauHbl — crIocoObI caMO3aIUThI JOKHBI CO-
OTBETCTBOBATh COAEP)KAHUIO HAPYLIEHHOTO MpaBa, XapaKkTepy NeHCTBHil,
KOTOPBIMH OHO HAapyIICHO, a TAKXKE TMOCICICTBHUAM, IPUINHEHHBIM 3THM Ha-
pYLIEHHEM, IO3BOJISAET YTBEPKIaTh, YTO yUaCTHE TPETHUX JIMIL B PeaTu3aliu
IIpaBa Ha CaMO3AIIUTY MOKET COCTOSTH KaK B OCYIIECTBICHNH (PaKTHICCKUX,
TaK 1 I0pUINYECKUX AeHcTBUM . Kak mpu peanusanuu JULoM IpaBa Ha caMo-
3aIUTY CBOCTO TpaBa TakK U Mpasa JAPYroro JHIA OT HApYIICHUH U TPOTHBO-
MIPABHBIX MOCATaTeIbCTB BaXKHBIM MOMEHTOM BBICTYIIAOT MIPEJIEITbl OCYILIEeCT-
BJIIEHMsI Takoro npasa. B coorBerctBuu ¢ 4. 1 ct. 1158 T'K VYkpaunsl, ecin
HMMYIIECTBEHHBIM HHTEPECaM JPYTroro JIMla yropoxaeT OlacHOCTh HACTYILIe-
HUSI HCBBITOTHBIX JJIS1 HETO MMYIICCTBCHHBIX MOCIECICTBHUH, NeHCTBYyIOIICEe
JIUII0 UMEET NpaBo 0e3 MOPYUEHHUs COBEPIIUTh JeCTBUS, HAIIpaBJICHHbIE Ha
UX TIpEeIyNpexaAcHIe, yCTPpaHECHHE WM YMEHbBIICHHE. Peanusys 3To mpaso,
MoclieIHee MOKET IOHECTH PacXO/ibl BO BpEMsI COBEpLICHUS JeHCTBUI B UMY~
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[IECTBCHHBIX HHTEpECax JAPYroro juna 6e3 mopydeHus. cxons u3 Toro, 4to
JCHCTBUS B MMYIIECTBCHHBIX WHTEpecax 0e3 MOpPYUYCHUs, SIBISIFOTCS OTHO-
BPEMEHHO U CIT0COOOM CaMO3aIIUTHI ITPaB IPYTOTO JIUIA U OCHOBAHUEM BO3-
HUKHOBEHUS BHEIOTOBOPHOTO 0053aTEIHCTBA, TO YCIOBHS BOSHUKHOBCHUS
3TOTO 00s[3aTENBCTBA OJHOBPEMEHHO BBICTYIIAIOT W KPUTEPUEM IPaBOMEP-
HOCTH CaMO3alLUThI.

IcaeB A. M., no1ieHT Kadeapy MUBLIHHO-
ro ipaBa Ne 1 HartioHambHOTO 10pUIMYHO-
ro yHiBepcHUTeTy iMeHi SIpociaBa Mynpo-
ro, KaHAWAAT IOPUIUYHIX HayK

JO ITIUTAHHA ITPO OBOB’SI3KU TAPYBAJIbHUKA
3A IUBIJIbBHUM KOJEKCOM YKPAIHU

Croromni I{uBineHuit konexc Ykpainu (mani [IK Ykpainu) nependavae
HU3KY HOBHX TIpaB Ta 000B’S3KiB CTOPiH 3a JOTOBOPOM JiapyBaHHs. OHOBJICH-
HSI CTOCYIOTBCSI B TOMY YHCTIi 000B’S3KiB JapyBaJIbHHKA.

Tpeba 3a3Ha4MTH, 110 3MICT 3000B’SI3aHHS, SIKE BUHUKAE 3 JIOTOBOPY Ja-
pyBanHs, Mae cBoi ocoonmuBocTti. LUK Ykpainu nepenbayae 1iny HHU3KY
000B’s3KiB JapyBajbHUKa. KOMITJIEeKCHUI aHali3 BKazaHUX 0OOB’S3KiB, J0-
3BOJIsIE KIIACH(DiKyBaTH 1X 3aJICXKHO Bill MOMEHTY BUHHKHEHHSI Ta iCHYBaHHS
Ha TaKi, II0:

a) BUHUKAIOTh B MOMCHT YKJIAJICHHS TOTOBOPY JapyBaHHS;

0) BHIDIMBAIOTH i3 YKJIAIEHOTO JOTOBOPY AapyBaHHS.

J1o 000B’s13KiB, SIKi BHHIKAIOTH B MOMEHT YKJIAJICHHS TIOTOBOPY AapyBaH-
Hs1, TpeOa BiIHECTH 000B’ 30K NapyBaIbHUKA II0JI0 TIOTIEPEKEHHSI 001apo-
BYBAHOTO ITPO HEJIOIKHU pedi, 110 € JapyHKoM, a0o ii 0COOIMBI BIACTHBOCTI,
K1 MOXKYTh OyTH HEOE3IEUHUMH JIJIS KUTTS, 370POB’ s, MaiiHa 001apoByBa-
HOTO 200 iHmMX 0cib. 3a3HaueHNH 000B 30K Ma€ BiAirpaBaTH BU3HAYAIBHY
POJIb IPH YKJIAJCHHI OTOBOPY apyBaHHsI, K TAKHH, 1110 OB’ sI3aHUIT 3 BCTa-
HOBJICHHSIM IIPEIMETa J0TOBOPY.

Jlo 060B’s13KiB, 110 BUIUIMBAIOTH i3 YKJIAJCHOTO JOTOBOPY JapyBaHHS,
HE0OXiIHO BiAHECTH 000B’A30K JapyBajbHHUKA LIOJ0 MEPEeJaHHs TapyHKY
001apOoByBaHOMY 3a JIOTOBOPOM JapyBaHHS 3 000B’SI3KOM IEPEIaTH IaPyHOK
y MaliOyTHbOMY.
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