LI NGO

Publishing REMIER

9t International Scientific Conference

European Applied Sciences:
modern approaches in scientific researches

Hosted by the ORT Publishing and

The Center For Social and Political Studies “Premier”

Conference papers

March 31,2014

Stuttgart, Germany



9™ International Scientific Conference

“European Applied Sciences: modern approaches in scientific researches”
Papers of the 9" International Scientific Conference. March 31, 2014,
Stuttgart, Germany. 174 p.

Editorial board

Apl.-Prof. Dr. phil. Lutz Schumacher, Germany
Prof. Dr.-Ing. Johannes Pinnekamp, Germany
Dr. phil. Carsten Knockret, Germany

Dr. rer. soc. Dr. phil. Dietrich Pukas, Germany
Prof. Dr. phil. Kristina Reiss, Germany

Prof. Dr. oec. Susanne Stark, Germany

Prof. Dr. iur. utr. Marina Savtschenko, Russia
Dr. disc. pol. Alexej Kiseljov, Russia

Dr. oec. Saida Bersirowa, Russia

Edited by Ludwig Siebenberg
Technical Editor: Peter Meyer

ISBN 978-3-944375-35-9

Published and printed in Germany by ORT Publishing (Germany) in assocation
with the Center For Social And Political Studies “Premier” (Russia)
March 2014, 700 copies

ORT Publishing
Schwieberdingerstr. 59
70435 Stuttgart, Germany
info@ortpublishing.de
www.ortpublishing.de

All rights reserved
© ORT Publishing
ISBN 978-3-944375-35-9 © All authors of the current issue



164 European Applied Sciences: modern approaches in scientific researches

Ipebuertep Tidimi:
Kasakcran Pecrry6mmkace! >xaibsl 6imiM 6epyAiH MeMIeKeTTiK JKa/IblFa MiHAETTi cTaHgapTTapbl. Anmatsl, 2002,-206 6.
Kynan6aes A.Tanmamarsl xxuHarsl. Anmarser, 2008.75 6.
Kasakcran Peciy6nukaceiaza 2010 xxbinra geitin 6imim 6epyni saMpiTyabiH MemtekeTTik 6argaprnamacnl. Acrana, 2008.
H.9.Hasap6aeB «nHHOBaumsapMeH OKy OiMiMAi XKeTinaipy apKbuUibl 6imiM sKoHOMMKacbiHa» Eremenpi Kasakcrawn, 27
MaMbIp, 2006 XK.

Ll

Petrukhno Yuliya Evgenevna, Scientific Library of the National Law
University named after Yaroslav the Wise, Head of Sector,
PhD in Social Communications

The Impact of Civil Society on the Formation of Constitutionalism in Ukraine

Ukrainian Constitution is recognized as one of the most democratic in the world, but there is no constitutionalism in Ukraine.
In theory, the nation is the bearer of sovereignty and the source of government, but in practice there are still feudal values
(the one who is stronger and has more money is right). So right now a need has arisen to resolve the issue of formation of
constitutionalism in Ukraine.

The term “constitutionalism” appeared in the late 18th and early 19th centuries, but its foundations were laid much earlier.
It was studied by many researchers, both foreign (A. Tocqueville, A. de Chaillot, and others) and Ukrainian (V. Rechytskyi,
P. Stetsyuk, V. M. Shapoval and others).

Nowadays there are many interpretations of the term “constitutionalism”:

1. set of principles, procedure of activity and institutional mechanisms that are traditionally used to limit the power;

2. state government in the broad sense (management of public affairs), limited by the content of the Constitution?;

3. multi-level complex system, which has certain necessary and sufficient for its functioning components beyond the
Constitution as the basic law and an act of constituent power of the people in general beyond? the right, reflecting the peculiarities
of mentality and life of the people;

4. legal ideology which reflects and predicts the development of appropriate standard setting and applying rules” etc.

In our view, constitutionalism is a mega regime, which regulates the relationship between man and society, on the one hand,
and the state on the other. The structure of constitutionalism includes: 1) the Constitution, 2) social forces that are interested to
live rightly, 3) human interest to live with others on the basis of civilization, and not by force.

The basic principles of constitutionalism are the rule of law, democracy and human rights. Let us consider these concepts in detail.

The rule of law is the supremacy of law over state power, which is provided through the supremacy of the Constitution
(Article 8 of the Constitution of Ukraine).

The next principle of constitutionalism is democracy. Democracy is a form of social organization, its state-political system
based on the recognition of the nation as the source of power, as well as gradual implementation of the principle of equality and
freedom of individuals, their actual participation in the management of the affairs of state and society. Article 1 of the Constitution
of Ukraine emphasizes: “Ukraine is a sovereign, independent, democratic, social and legal state”. Now there are the following signs
of a democratic state: 1) recognition of the people as the bearer of sovereignty and the source of state power, 2) election of public
authorities, 3) openness, transparency, accountability and controllability of public authorities, 4) implementation of state authority
to the people’s benefit, 5) determination and ensuring human rights, 6) recognition of equality of citizens; 7) state decision-making
according to the will of the majority, but subject to the rights of the minority, 8) political, ideological and economic pluralism.

The third indication of constitutionalism — human rights — in our view is most important, because it is the basis of any
civil society. Human rights are the position of a person enshrined by the Constitution in his/her relations with other members
of the legal communication which finds its expression in constitutional rights, freedoms and responsibilities. All human rights
are enshrined in Art. 21-59 Section II of the Constitution of Ukraine: the inalienable right to life (Article 27), to respect for
their dignity (Article 28), personal integrity (Article 29) etc. Thus, Part 2 of Art. 3 of the Constitution of Ukraine emphasizes
that it is “human rights and freedoms and their guarantees that determine the essence and orientation of the state activity”. This is
supported by part 1 of Art. 19 and Art. 60.

Comprehensive protection of human rights and freedoms affects the structure of the civil society. Human rights are the
mechanism which links the state and the society, but at the same time limits the intervention of the government in the development
of civil society.

Civil society is, in our view, a system with strong economic, political, spiritual and other relations, independent of the state
of public institutions that protect the rights and interests of individuals and groups created for the development and operation
of different areas (spiritual, social, economic, etc.).
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The structure of civil society is made up of groups that provide basic human and civil rights, in particular:

1. primary voluntarily formed groups (e. g. family, clubs, trade unions, associations etc.)

2. political parties;

3. civil unions;

4. religious communities;

5. economic structures etc.

Civil society and constitutionalism begin to shape nearly at the same time. Unfortunately, in current Constitution it is
secured only through Art. 35, 36 and partly through Art. 39. However, in the concept of the Constitution of Ukraine adopted
by the Verkhovna Rada of the Ukrainian SSR on June 19", 1991, there was a separate section — “Civil society and the state.” It
had the following chapters: 1) general provisions; 2) ownership, management principles; 3) social protection; 4) environmental
safety; 5) family; 6) healthcare; 7) upbringing, education, culture and science; 8) civil unions, 9) mass media.

Hereof we can conclude that the main role of civil society in the formation of modern constitutionalism is the ability of
society to protect the rule of law. Only in case of consolidation of the relationships between civil society and the state in the
Constitution, as well as its formation, development and protection, we can build a democratic constitutional state in Ukraine.

Topildiev Vokhid Rakhimjonovich, National University of Uzbekistan,
assistant professor of the chair of civil rights and trial

Tonunoues Boxud Paxumxzconosuy, HayuonanvHoiii yHusepcumem Vabexucmana,
douenm Kagedpol pax0aHCK020 NPaso u npouecca

Some problems of organizational civil-law regulation

HEKOTOpre ﬂpOGﬂEMbI perynnposaHnAa opraHN3aylMoOHHO-
rpaxXagaHCcKo-npaBoBbIX OTHOLUEHNN

B ycnoBusax mmMpoKOoMacITaOHOTO OCYIIeCTBIeHNA pepOpM B CTPaHe M3YIEHNUN U aHAJIU3 TeOPETUIECKNX IPAKTUIECKIX
Ipo6JIeM IIPaBOBOTO PETYIVPOBaHMA IPAXKAAHCKO-TIPABOBBIX OTHOLIEHMI C HAYYHO-METOJO/IOTMYECKOI U IIPaKTUYeCKOI TOUKI
3pEeHNsA CYUTAETCA OJHOJ U3 aKTya/lbHBIX IIPOOIeM.

ITosTomy noBbImeHVe 3P PEKTUBHOCTY IPABOBOTO PEryIMpPOBAHUA OPTAHU3ALIOHHO IPAXKJAaHCKO-TIPaBOBBIX O THOLICHMI
BXOJUT B 00/1aCTh NMEPCIEKTUBHBIX HATIPABIEHNIT NCCIENOBaHNS. B 3TOM CMBIC/IE POJIb 3aKOHO/IATEIbHBIX AKTOB B IIPAaBOBOM
PperynupoBaHuy OpraHM3alMOHHO IPaKAaHCKO-IIPAaBOBBIX OTHOLIeHNUIT HecpaBHUMA. Kak yTBepyaan IIpesunent Pecriy6nukn
V36exucras V. A. Kapumos «Hu [yt KOro He ceKper, 4TO B CTpaHe 32 IPOIIelie TOIbI IIPOBefieHa OrpoMHas pabora 1o ¢hop-
MUPOBAHUIO TOBEPUTENBHOI 3aKOHO/IATE/TbHON 6a3bl 110 M3MEHEHVSIM B Cepe PhIHOYHOI 9KOHOMUKY. [ofiTBEep)K/1ast maHHbIe
00CTOATENbCTBA, HEOOXOIMMO CEPbEe3HO IIEPeCMOTPETH MMEIOIIMEeCs MHOXKECTBO 3aKOHOB II0 UIX IPAKTUYeCKOMY IPUMEHEHNIO,
MCXOJisl M3 HOBBIX PeaIbHBIN ITOJIOXKEHNTT B COBPEMEHHBI ITEPUOJL Pa3BUTH B CTPaHe PHIHOYHBIX OTHOLIEHMI» |

B Hamrei cTpaHe ppIHOYHbBIE OTHOIIEHVIS CITY>KaT OCHOBOI J/ISI PACIIVPEHNA UMYIIeCTBEHHBIX OTHOILEHMI C ONVHAKOBBIM
obecIiedeHNeM OCYIECTBIEHN PasIMYHbIX GOPM COOCTBEHHOCTH, Pa3BUTHA IIPEANIPUHNIMATEIbCKOI eATe/IbBHOCTH, 00-
paleHys B 060pOT MMYIecTBa COOCTBEHHNKA IIOCPEICTBOM Pas3MYHBIX CPeACTB. Taxoke ObUIN CO3IAHBI M IIPABOBbIE IIPei-
nocbUtky. C IPUHATIEM HAllMM He3aBJUCYMBIM FOCYAapCTBOM IPaXIaHCKMX HOPMATVBHBIX JOKYMEHTOB Oblla co3faHa 6asa
11t GOPMUPOBAHMA HOBBIX 10 COlePYKaHUIO IPAXKJaHCKO-IIPAaBOBBIX OTHOIIeHMIL. [Iof06HbIe IpaBOBble OTHOLIECHN, OyAyYn
YY>KIEBIMY /1 aIMUHICTPATUBHO-KOMaH/JHOJ CYCTEMBI, XapaKTepMU3YIOTCS CIy>KEeHVeM 10 00eCIIeYeHNIO IPOKOT0 OCYIeCT-
BJICHNA CBOOOIHOI PBIHOYHOI 9KOHOMMKM. Tak KaK CIIpocC 1 IpefjIoKe e, paclipeHyie KOHKYPeHIINY, PaBeHCTBO BceX popM
COOCTBEHHOCTH, HEITPUKOCHOBEHHOCTM VIMYIIIECTBA, TAPAaHTUY IIPaB COOCTBEHHUKOB TOCYAPCTBOM, U TAPAHTUM PALA TAKUX
IIpaB KaK JeJICTBYA COOCTBEHHNUKA [I0 CBOEMY YCMOTPEHNIO U B CBOMX MHTepecax CO3Jai BO3MOXXHOCTD pa3BUTIHs YaCTHOM
COOCTBEHHOCTH U IIPeANPMHUMATENIbCKMX OTHOLIEHNII. BMecTe ¢ TeM, TakyKe pacIMpUICA KPYT OTHOLICHMII PeryIpyeMbIX
TpaXIAaHCKUM IIpaBoM. Bce 6oree yBenuuBaeTcs poib peryIMpoBaHusa IPaXJaHCKO-TIPAaBOBBIX OTHOLIEHNIT MIMEIOLINX TO-
BapHO-JleHe)KHOe cofepkanue. [[03ToMy BO3HUKaeT HeOOXOAMMOCTD JaTh HAYYHO-TEOPETUIECKYIO 1 IIPAKTUIECKYIO OLIeHKY
MeCTa U POV OPTAaHMU3ALMOHHO I'PAKJAHCKO-IIPAaBOBBIX OTHOIIEHMI, BXO[AIINX B COCTAB IIpefiMeTa TPakIaHCKOTO IIpaBa.
ITockonbKy B mepuof, TOTaIUTAPHOI CUCTEMBI, KOT/Ja B OCHOBHOM IIPaBOBO€ PETYIMPOBaHMEe 9KOHOMUYECKMX OTHOIIEHMIA
OCHOBaHHbBIX TOJTbKO Ha afIM/HUCTPATUBHO-KOMaHIHOM YIIPaBJIeHN TOCYAapCTBa, M MMEIOIIMX aJMYHUCTPATUBHYIO OKPACKY,
OpraHM3alMOHHO-TIIPABOBbIE OTHOIIEHM, OCHOBaHHbIE Ha 3aKOHOMEPHOCTAX OTHOIIEHUI, CO3/Ja/y IPEATIOCHIIKY J/IS BXOX-
IeHUs UX B COCTaB IIpeMeTa TPak/JaHCKOTo MpaBa. Tak Kak, BO3HUKAIOIVE B IPaKTUKE TPAaBO MIPMMEHEHNA U 3aHMMAIOIIe
OTZE/NIbHOE MECTO B 9KOHOMMYECKOM Pa3BUTHI CTPAHbI YIPaBIeHNe NeATeIbHOCThIO KPYIIHBIX NPEAIIPUATHUI, KOPIIOPAUi
U KOHIIEpHOB, U He IPYMeHeHMe 3/jeCh TOCYJapCTBEHHOTO YIPaBJIeHN), ONpefie/IeHN s C TPaBOBOI TOUKM 3PEeHM, KaKoil BO-
IIPOC OTPACIIbI0 HOPM IIpaBa PeryIMPYIOTCA YIpaBIeH)e NeATeTbHOCTBIO aKIIMOHEPHBIX O0IIeCTB, U OIpefie/ieHe BOIIPOca,
B COCTaB KaKOJl OTPAC/IV BXOZAT OTHOLICHN A, BO3HMKAIoIMe B cpepe TAKOTO YIpaBIeH s, ABIAIOTCS OFHOI U3 IePCIeKTUBHBIX
3ajlad rOCylapCcTBa, MMEIIUX CTpaTerndeckoe sHadeHue. OHOM 13 KOHIIeNTya/lbHbIX 3a/la4, CTOALIUX Mepef] HallIOHATbHOI
IOPUCIIPYAeHINel AB/IseTC 00 beiMHEeH e B OT/e/IbHbIe 001IIVe TON0XKEeH S IIOHATHUI «KOPIIOPAaTHBHOE YIIpaBIeHNe», <KOPIO-

! Kapumos V1. A. 06 yrny6nenme reMokpatideckux pedopM B CTpaHe 1 KOHIeMIs GOPMUPOBaHIe rpaxkianckoro obmectsa// — T.:
HapopHoe coBo. 13 Hos6ps 2010 1.



