BicHuk N° 1 [60] Mpo6nemu yusinbHo20 ma 20cnodapcbKo2o npasa

B. Kpam, xangupaT IOpUANYHUX HAYK,
acucTeHT Kadenpy HUBiNbHOrO mpasa Ne 1
HanionanbHol ropuanyHoi akajeMii Ykpai-
Hu imeHi fpocmasa Mynporo

Hetunosicth y MBIIbHOMY IIpPaBi:
iCTOpisA Ta cy4acHiCTh

3MiHa EKOHOMIYHHX YMOB 1 3aCTOCYBaHHSI B 3aKOHO[ABCTB1 HOBHX ITpa-
BOBHX KOHCTPYKIIIH 3MYIIY€ 10 KPUTUYHOTO MOTIISIY Ha TIEBHI HETTOXUTHI
akciomu B Hayli. Xod4a 11 MOJKE BUKJIMKATH 3all€PEUCHHS, MOBJISIB, caMe
JOKTpUHA TIOBUHHA apryMEHTYBaTH, YU JOPEYHO BIIPOBAKyBaTH MEBHE
MIPaBUIIO, aJIe PETYTIOBAHHS CYCIIJIFHUX BIIHOCHH 3a JOTIOMOTOIO SIKICHO
1HIIMX IHCTUTYTIB € TOIITOBXOM JIO aHaJIi3y Ta OOTPYHTYBaHHS TUX IIPaBO-
BUX MOJIETICH, 1110 3aCTOCOBYIOTHCS MPAKTUKOIO.

OxkpiM TOTO, B Cy4aCHHX yMOBAX BHCYBAIOTBCS SIKICHO HOBI BUMOTH JIO PO3-
BUTKY Ta PEryJIOBaHHs CyCHUILHUX BITHOCHH, Ha SIKi HE 3aBK/I1 BYACHO 1 aJIeK-
BaTHO pearye mpaBo. Y IIbOMY pa3i HaJI MPaBOBOIO ¢(hepor0 HEBITMHHO TSIKIE
«IaHWHa» BUKOPHCTAHHSI JJIs1 IPABOBOIO PETYIIOBAHHS CYCITUTBHUX BiTHOCHH
«KITACUYHIIX» TIPABOBHUX 3aCO0IB, i SIK1 «IT1IAIIITOBYIOTHCSDY HOBI BiTHOCHHHU.
Tomy winkom obrpynToBaHo I. Ciacnbo-dareeBa BKasye, 1110 A0TENEp IOPHIAY-
Ha HayKa HE BUSIBJISIE SIKUX-HEOY/Ib TSHICHIIIH JI0 TOT0, 1100 MOJI0NATH TIePKOH-
CepBaTH3M i 3aIpOIIOHYBATH TaKi TPaBOBi 3aCO0M, SKi MOTITH O OyTH HE ITPOCTO
aJICKBaTHIMHU CKOHOMIYHOMY 1 CYyCILIBHOMY BEKTOPY, @ KOHLIEHTPOBAHO HaIIpaB-
JISITH FOTO TIOTEHIIIa) Ha OJ1aro po3BUTKY IIUBLII3ALIT .

HanesHe, came 11e 3yMOBHJIO iHTEHCUBHY IOSIBY B JOKTPHHI Pi3HO-
MaHITHHX CBOEPIHUX TEPMiHOJOTTUYHUX MOHSITH, 32 JOTIOMOTOIO SIKHX
y4eH1 HaMararTbCsl PO3KPUTH a00 MOSICHUTH, UM 3TPYNyBaTH ACSKI
[IPaBOBI SBUIIA 3 TO3UIIIH HETUIIOBOCTI, HEBIIMOBIIHOCTI TUM IIPABOBUM
3aco0aM, 10 3aCTOCOBYIOTHCS [UIsl PEryIIOBAHHS NEBHUX CYCHIJIBHUX
BigHOCHUH. Exempli gratia mpo 11e CBITYUTh BUKOPUCTAHHA y JOKTPHUHI
TaKUX TEPMIHIB AK: «aHOMATii1»?, «HETUTIOBI ABUIIA»>, KHETUITOBUH

'Cniacu6o-®Pareesa V1. B. Hoseil1lne TeHAEHIN HEPEOCMBICIEHNS CYIIHOCTY IOPUIN-
geckoro muua / V. B. Crnacubo-®areea // [paxkpanckoe sakoHoparenbctBo. Crarbu. Kom-
MenTapun. IIpakruka / nmop. pen. A. I. Iunenko. — Anmatsl, 2009. - Boim. 33. - C. 227.

?TuB.: AHOMaJil B IMBITbHOMY IpaBi YKpaiHy : HABY.-IIPAKT. HOci6. / Bifm. pex. P. A. Mait-
mauuk. — K., 2007. - 912 c.

* InB.: Mupomxnderko T. H. HeTunn4Hble siBNeHNs B COBETCKOM IIpaBe : aBToped.
JVIC. Ha COMCKaHMe CTeNIEHM KaH L. Jopuj,. Hayk : ciell. 12.00.01 «reopus 1 MCTOpUsA rocynap-
CTBa M MPaBa; ICTOPYA MOMUTIYECKUX U PaBOBbIX yueHnin» / T. H. MupomHandenxo. —
XapbKos, 1985. - 24 c.
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THCTUTYT»', KHETHIIOBA KOHCTPYKIIIsI»?, «KBa3ilOPHIUYHA 0C00a»?, «KBa-
3imyOmigHa Koproparlis»?, «kBa3iHeypsoBa Opramizamis»’, «kBasiopran
KBa31IOpUIMUHOT 0COOM»®, «KBa3iCy0’ €KTHE YTBOPEHHS» ', «KBa3irporix»®,
«HETUINOBI 00’€KTH 1HTEJIEKTYaJbHOI BIACHOCTI»’, KKBAa3IBHUKIIOUYHE
mpaBox»'?, «kBa3i000B’A3KM»!!, KHETUIIOBI AOTOBIpHI BIAHOCHHM» 2, «He-
THUIIOBA JIOTOBIpHA KOHCTPYKITisi» 3.

HerunoBicts He0OOB’ 3KOBO BiJ3HAYAETHCS BKMBAHHSIM HE3BUYHHX Ta
HE BJIACTHBHX IIUBLITICTHII TEPMiHIB'Y, BOHM JTHIIIE MOXKYTH JOJATKOBO ITiJI-

! Tus.: Caguxos O. H. HeTunuyHble MHCTUTYTBI B COBETCKOM IPaXk[JAHCKOM IIpaBe /
O. H. Caguxos // CoB. rpaskjaHckoe IpaBo. — 1979. — Ne 2. - C. 32-39.

?Tus.: Kpat B. I. KomenTap crarti 1228 CriafikyBaHH IIpaBa Ha BK/Iaj y 6aHKy (ci-
HaHcoBiit ycranosi) / B. I. Kpar // LlusinbHuit kogekc Ykpainn: HaykoBo-IIpaKTUYIHUIL KO-
MeHTap (IOACHEHH:A, TIIyMayeHH:, peKOMeH/jallil 3 BUKOPUCTAHHAM ITO3MILili BUIUX CY7i0-
BUX iHCcTaHI{i, MiHicTepcTBa IocTuIii, HayKoBIIiB, paxiBLiB) / 3a 3ar. pex. mpod. I. B.
Cracu6o-®Pareesoi. — X., 2009. - T. 12 : Cnagkose npaso. — C. 134.

* Tus.: TonmoBusHuH A. HekoTOpbIe BOIIPOCHI y4aCTHA B TPAXXAAHCKOM 060pOTe OpPraHOB
TOCYAaPCTBEHHOI BlacTy (MeCTHOTO caMoynpasienus) / A. TonoBusHuH // X03iCTBO U
mpaso. — 1999. - Ne 6. - C. 61-62.

* Ins.: Kosznosa H. B. TToHATHE U CyImHOCTD I0pyadeckoro muna. O4epK NCTOPUN U
Teopun : yae6. moco6bue / H. B. Kosnosa. - M., 2003. - C. 240.

* TuB.: PykoBOZICTBO O pa3paboTke 1 IPYMEHEHNIO 3aKOHOB, PETY/IMPYIOLVX eATe/lb-
HOCTb IpaK/IJaHCKMX opranusanuii / Jleon Avipum u ap. — Anmarsl, 2006. - C. 123.

¢ JTus.: Aupipees 0. H. YyacTye rocygapcTsa B rpakJaHCKO-IIPaBOBBIX OTHOLICHUAX /
0. H. Anppees. — CII6. : FOpup. uentp Ipecc, 2005. - C. 33.

7 Ius.: JIro6umos 0. C. KBasnucy6bexTHOe 06pa3oBaHue B IPaXKFaHCKOM IIpase /
10. C. JTro6umos // ITpaBoenenue. — 2000. — Ne 6. — C. 98-125.

8 lns.: Tuxommposa J1. B. FOpupndeckas suimkonenys / J1. B. Tuxommposa, M. 10. Tixo-
Mupos ; nof, pesi. M. 10. Tuxomuposa. - M., 1997. - C. 198.

° us.: XKyxos B. V. TIpaBoBOJ pe>KUM HETUIIMYHBIX 00bEKTOB MHTEIEKTYaIbHO
cobcrBenHocTn / B. V. JKyxos // IIpaBoBoe rocynapcTso. ITpo6ieMbl IpaBOTBOpYECTBA. —
Tapty, 1989. - C. 191-197.

1 Tus.: losopues B. A. Vindopmaiys Kak 00 beKT UCK/II0UNTeNbHOro mpasa / B. A. Jlo-
3opues // leno u mpaBo. — 1996. - Ne 4. - C. 27-38.

! Tus.: Mua 0. B. Komenrap crarti 14 BukoHnaHHs 1mBiibHIX 000B’513KiB / 10. B. Muria
/] LInBinbHMit kopiekc Ykpainu : HaykoBo-ITpakTUYHMIT KOMeHTap (TMOSICHEHHS, TIyMadeH-
HfA, peKOMeH/lallil 3 BUKOPUCTAHHAM IO3UILIM BUIIMX CYSOBUX iHCTaHLil, MinicrepcTBa
I0CTHIII, HAYKOBLIiB, (axiBLiB) / 3a 3ar. pel. mpod. I. B. Cmacu6o-dareesoi. - X, 2010. - T. 1 :
3aranbHi nonoxennd. — C. 157.

2 Tus.: Otiren3uxt B. A. HeTunuyHble JOroBOpHbIe OTHOIIEHNA B TPOXKIaHCKOM IIpaBe
: yue6. mocobue / B. A. Oitrensuxt. — [lymanb6e, 1984. — 128 c.

1 Tus.: Koctiok V. B. HeTunyHble JOrOBOPHBIE KOHCTPYKIMY B chepe 91eKTPOHHOI
toprosu / V. B. Koctiok // 3akonbr Poccym: onbIT, aHamms, mpakTuka. — 2009. — Ne 1.

' Tus.: Cacu6o-Pateena V. B. HoBeliune TeHfeHINI TePEOCMBICTEHIS CYLIHOCTI
1opuandeckoro nuna / V. B. Crnacu6o-®areesa // [paxxgaHcKoe 3aKOHOATENbCTBO. CTaThIL.
Kommentapun. IlpakTtuka / mox pen. A. I. lugenko. — Anmarsr, 2009. — Beim. 33. -
C. 227-245.
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KpECIIIOBAaTH 0COOIMBICTh, MOAIOHICTH 200 CXOXKICTh MEBHOTO MPABOBOTO
SIBUII[A, 1OT0 PO3BUTOK YK HEBIAMOBIAHICTD 13 MO3MIIH Cy4acHUX 3ac00iB
IIPaBOBOI'0 PETYIIOBAHHS. AHTHIIONOM TaKOTO BUKOPHCTAHHS € HEBIIMHHE
TSOKIHHS B CyYacHUX HayKOBHX JOCTIKEHHSX 0 BUKOPUCTAHHS LIUX Tep-
MiHIB, 3 METOIO ITOKa3aTH BiJICYTHICTh TPUBIAIILHOCTI Ta HAsIBHICTh €BPHC-
TUYHOCTI. BTiM 11e He 3aBkau BifOYBaeThCS BAAIO Ta MOCTIIOBHO, IO
JOCUTH YacTO MPU3BOJUTH 0 EKIEKTUYHOCTI OTPUMAHOIO PE3YIIbTaTY.

Cnijn 3a3HauMTH, IO CyYacHa AOKTPHHA TepeOyBac JIHIe Ha eTari
KOHCTaTaIlii HeoOXiTHOCTI MOSICHEHH ()eHOMEHY HETHUIIOBOCTI 0e3 BHCY-
HEHHS aJeKBaTHUX Ta OOIPYHTOBaHUX MPOIMO3UIIIH 100 HOTO PO y IH-
BijIbHOMY TipaBi. Le, 30kpemMa, OB’ s13aHO 3 BiZICYTHICTIO CaMOTO PO3YMIHHS
HETHIIOBOCTI, aHaJIi3y CYTHICHOTO ii acTeKTy, B3a€MO3B 3Ky Ta BIUIUBY Ha
CYMIXKHI IPaBOBI sBHILA. X04a € OYEBUIHHUM, [II0 BOHA TOTPEOYE HE TIIBKH
3MICTOBHOI BU3HAUYEHOCTI, a i (hOpMaIbHO-JIOT1YHOT, PO3PaxoBaHOI Ha CTa-
OibHE TpaKTUYHE 3aCTOCYBAaHHS.

Tomy icHye Oe3cyMHIBHHI IHTEPEC MPOCTEKUTH SIK EBOJIOLIII0 HETHIIO-
BOCTI B IEpioji pUMCHKOTO TIPUBATHOTO TIpaBa, TakK i BIUIHB c(hopMOBaHHX
MOIVISIIIB HAa CYYaCHUM PO3BUTOK AESKUX IHCTUTYTIB LIMBIJILHOTO MpaBa.

Be3yMoBHO, KOKEH JOCTIAHUK HaMaraeTbcs, 0COOIMBO B CYyYacHHUX
yMOBaX, [10Ka3aTH iICTOPUYHY B3a€EMO3AJICKHICTh Ta 00YMOBJICHICTD JCSIKUX
MIPaBUII 3 MO3ULIH PUMCHKOTO IPUBATHOTO TpaBa. Pa3om i3 Tum ciix onHo-
3HAYHO PO3YMITH, IO TaKHH MPOLEC € IMAaHEHTHO KOHTPAAUKTOPHUM Ta
MICTHUTh BIIOUTOK BIUIMBY KOMEHTATOPCTBA 1 BIJICYTHOCTI IUTICHUX TIEPILO-
JDKEpeJl pUMCBKOTO NPUBATHOTO IIpaBa. TUM He MeHIe, BiH 103BOJISE 3
MEBHOIO MIpOI0 YMOBHOCTI MPOCTEXUTH (HOPMYBAaHHSI OKPEMHUX LHBiIiC-
TUYHUX KOHCTPYKIiH B iX iCTOPUYHOMY T'eHE3HUCI, i 30KpeMa 3 TOUKHU 30py
HETHUIIOBOCTI.

OnHi€ro 3 icTOpHYHUX (HOPM BUPAKEHHSI HETHIIOBOCTI B PUMCHKOMY
MPUBATHOMY TpaBi Oyiia KOHCTPYKIIS «K6a3i» (€THMOJIOTTYHO TTOXOIUTD BiJ|
JIat. quasi — HeMOB OU, Ha 3pa3oK, MO0, HeHaue, Maibke)!. Y miTepa-
Typi BiAMIYa€THCS, O TEPMIH «quasi» 03HauaB y pUMCHKOMY TpaBi Moi0Hi,
AHAJIOTIYHI CUTYaIi1’.

TpaaumiiauM ii BTiIEHHAM Oynu y 3000B’SI3JIbHOMY TIPaBi KBa3iKOH-
TPAKT 1 KBa31ACIKT (K JOJATKOBI MiICTABM BUHUKHEHHS 3000B’513aHb), a

! Tus.: IBopenknit V. X. JlatuHo-pycckmit cnoBaps / V. X. [IBopeuxnit. — 2-e u3f,.,
ucrnp. - M., 1976. - C. 843; Hucem6aym M. E. Via Latina ad jus (JIatunckas fopora K mpasy)
/ M. E. Hucembaym. — M., 1996. - C. 537.

? Tus.: bapromek M. Pumckoe ripaBo (IIoHATHA, TEPMMUHBI OIIPEIe/IeHIA) : IIep. C YellICK.
/ M. Bapromek. - M., 1989. - C. 267.
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y pe4oBOMY — y3y(PPpYKT Ta KBa3iy3yppykr. [Ippaomy HeoOXinHO BiAMITH-
TH, 10 HABEJICHUMU NPUKJIaJaMHi HE BHUESPITYBAJINCS [TPOSIBH HETUTIOBOCTI
B PUMCBHKOMY NTPHBAaTHOMY MpaBi, i 30KpeMa, BOHU MOB’sI3yBaJiics i3 Ha-
SIBHICTIO TIEKYJTIFO Ta KBA3IMEKyIit0!, BOMOAIHHS i KBa31BOIOMIHHSI?, HOBAIT
Ta KBa3iHOBAIl1".

Bizomo, 1o Ha meBHOMY eTari pOo3BHTKY MPUBATHOTO ITpaBa PUMCHKI
IOPUCTHU 3a3Ha4ajiy, 0 KOHTPAKT Ta ACTIKT HE OXOIUTIOIOThH YCiel CyKyTI-
HOCTI IOpUINYHUX (PAKTiB, HA MIJCTaBl SKUX BUHUKAINA 3000B’sA3aHHS.
YHacIioK bOTO OYJI0 BHKOPUCTAHO CTIIOIYYHHK «KBasi», IO BiloOpakaB
JesIKy TIOIOHICTh 13 KOHTPaKTaMHU | JETIKTaMU, 3aBIsIKH YOMY 3’ SIBUIIHCS
TaKi MiJICTaBH, K KBa3IKOHTPAKT Ta KBA31JCIIIKT.

Bapro migkpecnuTy, mo MosSCHeHHS! POMaHICTIB 3 IbOTO MPUBOIY HE
BiJ3HAYAIOTHCS €HICTIO. 30Kpema, |. HoBuubkuii 3a3Ha4aB, 110 TEPMiHOM
quasi ex contracty NO3HAYAINCS BUTIAJIKH, 32 SIKUX TIOMIXK JIBOMa CTOPOHA-
MU, KOTpi He mepeOyBanu B JOTOBIPHUX BiJHOCHHAX, BCTAHOBIIOBAINCS
3000B’s13aJIbHI BITHOCHUHU, 33 CBOIM XAPAKMepoM i 3MICIHOM CXO0Jici 13 JI0-
roBipHuMH 30008’ s13aHHsIMuU*. BigMmiHHICTh quasi delicta Bin cipaBkHIX
delicta, M. boronenos yba4daB y TOMY, 110 iM HE BUCTAYaJIO AKOi-HeOYOb i3
03Hak, 00’ €eKTHBHOI 200 Cy0’€KTHBHO1, TOOTO MIKOAW YU YMHUCTY’. Y CBOIO
yepry K. Uiapk 3a3HadaB K BiZIHOCHO KBa3iKOHTPAKTIB, TaK 1 KBa3ije-
JIKTIB, IO BOHU BBa)Kajucs (pakTamw, sKi Xo4a i He OylIM KOHTPaKTaMH
(memikTamu), ane MOPOKYBAIH nOJibHI 30006 3aiHs’.

BpaxoBytoun BHKIaJIeHE, MOXIIMBO BIJI3HAYUTH, IO PE3YIBTATOM BH-
KOPUCTaHHS TepMiHa «KBa3i» CTaJo:

1) y3arajgbpHEHHS! OKpEMUX, 32 CBOEIO CYTTIO PI3HUX MPABOBUX CUTYAIIiH,
3a SIKUX BUHUKAJIM 30008’ sI3aHHS, TIOA10H1 10 KOHTPAKTIB Ta JCJIKTIB, OJIHAK
0e3 mpuTaMaHHOI MPaBy YITKOCTI i OTHO3HAYHOCTI. AJKe BIZICYTHIH KpH-
Tepiid, Ha OCHOBI SIKOTO Bi0YIIOCS Take 00’ €THaHHS Ta 30JMKeHHS. 3BiCHO,

! Ins.: XBocToB B. M. CricTemMa pyMCKOro IpaBa : KOHCIeKT JIeKInii ; mpefuci. A. Bopc
/ B. M. XBocToB. - M., 1909. - C. 35-38.

?us.: 3oM P. Vinctutynum : Y. 2 : Cucrtema. Bpim. 1 : O61ias 4acTb 11 BeljHOE IPaBo.
Vicropusa n cucreMa puMcKoro rpaxkjanckoro npasa. 4. 2 : Boin. 1 ; mep. H. Keccrep ;
npenuci. u pef. A. H. benukos / P. 3om. — Ceprues Iocap, 1916. - C. 324.

* Ins.: Ileprament M. f. [loroBopHas Heycrolika u uHTepec / M. f. [lepramenr. - 2-e
u3sf., nepecMoTp. u gom. — M., 1905. - C. 26-29.

*PumMcKoe yacTHOE TIpaBo : y4eOHMK / of pex. V1. b. Hosuuxoro u I1. C. Ilepetepcko-
ro. - M., 2008. - C. 432.

*Boronenos H. Yue6nk ucropun Pyvckoro mpasa / H. Borornenos. — M., 1895. - C. 491.

*Yummapx K. @. YyeOHMK MHCTUTYLIT PUMCKOTO IIpaBa : Iiep., pa3pelil. aBTOPOM, IIOf,
pen. B. A. IOmxkesnua / K. ®@. Ynmnapsk. — 2-e usg. — M., 1906. — C. 225, 246.
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MO’KHA BKa3aTH sIK TAKWH NPaBOBUI1 HACIJIOK KBa31KOHTPAKT (KBa3ideIiKT),
TOOTO B Cy4acHOMY PO3YMiHHI BUHUKHEHHS HEJOTOBIPHOTO 3000B’4-
3aHHS;

2) 3a1o4yaTKyBaHHs IOCTaTHHO CKJIATHOTO ITO€THAHHS' TIPABOBUX SIBUILL
Ha Ti, AKi: a) MaJld IPaBOBE PETYIIOBaHHS (KOHTPAKTH, JENIKTH); 0) Oymn
1m030aBJieH] Takoro (KBa3iKOHTPAKTH, KBa31ICTIKTH ), ajie Oy 30BHI CXOXKi
3 THMH, IO PETyITIOBAINCS MPABOM;

3) BUKOPUCTAHHS MITYYHUX MPUHOMIB AJIs1 IOITMPEHHS TIPAaBOBOTO pe-
T'YJIIOBaHHS HA CXOXK1 BITHOCUHU. Y Cy4acHOMY BHMIpi BUKOPUCTAHHS TAKHX
MPUHOMIB HATraaye Ti MPaBOBI MEXaHI3MH, IO 3aCTOCOBYIOTHCS TIPH aHAJO-
rii 3aKOHY, OCKIJIBKH 32 OCHOBY IIPH aHAJIOTI 3aKOHY MarOTh OpaTucs nodio-
Hi 3a 3micmom yuginoui gionocunu (4. 1 ct. 8 LIK).

OxpiM 1BOTO, TIe OUIBII «3aIUTYyTaHOK» BUIVISIAE TIOSBA B iMIIEpaTop-
CHKHUH Mepiof] TAKOTO PI3HOBUILY OCOOHMCTOTO CEPBITYTY, SIK KBa3ly3yQpyKT
(quasi ususfructus). OcoOIMBO y KOHTEKCTI IOSICHEHb HOro moiOHOCTI a00
OTpeOu BBENICHHS MOPIBHSHO i3 MPUHIMIIAME (YHKI[IOHYBaHHS BIIaCHE
y3ydpykty. CyTHICTD KBa3iy3y(ppyKTy MoJIsiraia B TOMY, 10, Ha BiIMiHY Bif
y3y(ppykTy, ior0 MpeaMeToM BUCTYTAN CIIOKUBHI pedi, sIK PaBUIIo, TPo-
1i abo k yce cragkoBe MaiiHo. Lle 1o ¢Boiii mpHUpo/Ii CyTIepednsio CyTHOC-
Ti usufructus, oCKiIbKM HOro 00’€KTOM MOTJIH OyTH JIMIIIE HECIOKHUBHI
peui.

I'. lepuOypr migkpecaoBaB, 1110 FOCIOAAPCHKI IiIi 000X 1HCTUTYTIB
Oyiu Ti cami, aiie iX ropuauuHa Gopma qoctatHbo pizHa. [Ipu kBasiy3yd-
PYKTi y3ydpyKTapiii cTaBaB BIacCHUKOM 00’ €KTa y3y(QpyKTy 3 IPABOM I1OB-
HOTO pO3MOPsIKeHHs OcTaHHIM. KBa3iy3yhpyKT He sBISB cOO0I0 pedoBO-
ro npasa MoxiOHO y3yppyKTy, BiH iHIIUM YHHOM JOCATaB METH Y3y(ppyK-
Ty — 3a0e3MeueHHsIM O/IHIi 0c001 KarmiTaty, 3 HaAaHHIM iHIII{A Ha IeBHUN
4ac J0XOMIB2.

[MosicHroroun BUHUKHEHHS KBa3iy3ydpykry, 0. bapon crBepmkyBas,
IO rOCToAapchka AyMKa, sika Jiekasia B OCHOBI y3y(ppyKTy, nJomyckana

'Y 1poMy BUITafIKy HaBpsAJ, Yy palliOHaTbHO BECTY MOBY IIPO IOJi/, BPaXOBYIOUN Ti
TpaBuIa, 1[0 BICYBaIOTHCA JIOTIKOIO 0 Lii€l onepalii. 30kpeMa, iforo 3/1ificHeHH: Ha OJHiil
OCHOBI, YWIEHN HOJi/Iy MalOTh BUKIIOYATV OffMH ofHOro (meranpHime gus: Crpyse I. E.
OneMeHTapHast JIOTHKA : yIeOHNUK L IpenofaBanus 1 camoobydenns / I. E. Crpyse. - 6-e
usp. — Bapinasa, 1884. - C. 69-72; YKepe6kin B. €. Jlorika : mifp. i/ :opup. Bysis i ¢-Tis /
B. €. Kepebkin. - X., 1995. - C. 56 — 58.) OfHak I1bOr0 He CIIOCTePiraeThCs P BUOKPEM-
JIEHHi, HAIIPUK/IaJi, KOHTPAKTY Ta KBa3iKOHTPAKTY. AJ>Ke Bi/[OBi[HO 10 OriyHOi oneparyii
IOf1i/Ty KBa3iKOHTPAKTY Manyu OM BK/TIOYATICS 10 TPYIIN Ae/KTiB.

? Mepu6ypr I. ITanpexrsr: Beurnoe mpaso / I. Jepubypr. - CII6., 1905. - T. 1. - 6-e usp,,
ucmp. - C. 213, 226-227.
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MOXITUBICTb HOTO 3aCTOCYBaHHS JI0 BCiX TIIECHUX Ta OE3TiNECHUX pedeH.
3okpema, y cepi criaikyBaHHS BHHHKIIA HEOOX1THICTh BTUTUTH TaKy i/1eto,
1 7711 11i€T METH, Ha 3pa30K CIPABKHBOT0 Y3yOPYKTY, CTBOPUTH aHAJIOTIYHUI
THCTUTYT — quasi ususfructus'. [Tpu mopiBHSHHI y3yQPYKTY Ta KBasiy3yd-
pykry JI. JlopH yka3yBaB, 10 TOMIIIIEHHS KBa3iy3y(ppyKTy 10 IpaB Ha dyxKi
pedi OyJ10 BUKITMKAHO BUHITKOBO ITPAKTUYHOIO 3PYUHICTIO, 1 10 IOTO CTH-
MyJIIOBajia €MHa EKOHOMIUHA MeTa, sika JocsAranacs K 3a JOIOMOTOI0
KBa3iy3y(hpyKry, Tak i joroBopy mo3uku?. I [Tyxra 3a3Ha4aB, 1m0 kBasiy3yd-
PYKT CTOCOBHO NMUTaHb BUHUKHEHHS, IPUITMHEHHS Ta 3a0€3MEUCHHS PO3-
IJISIIABCS SIK CTIPaBXHIN y3y(QPYKT, OJHAK A0 HHOTO HE 3aCTOCOBYBAJIUCS Ti
MIPUHLIMIIN, 110 BU3HAYAIH BITHOCUHU CTOPiH, OCKUIBKU TYT HE MOIJIO HTH-
Cs1 TIPO iICHYBAHHS MpaBa BIACHOCTI OHOYACHO 3 y3y(hpyKTOM?,

Binrak yce BuKazieHe JO3BOJISIE 3p0OOUTH BUCHOBOK, 11O B OCHOBI BH-
HUKHEHHS KBa31y3y(pyKTy 3aKjaJieHa IeBHa iies, 10 BUKOPHCTOBYBAIACs
B y3y(QpyKTi. 3aBISIKH IIbOMY CTaJI0 MO>KJIIMBUM BUKOPUCTATH TO/TI0HE Ipa-
BOBE PETYJIIOBAHHS 1 10 Horo mapHoi kaTeropii — KBa3iy3yppykry, He3Ba-
JKar04YM Ha Ti IPaBOBi 3aCO0H, 110 3aCTOCOBYBAINCS IIPH LILOMY.

TakuM 4MHOM, 3a CBOEIO CYTHICTIO pUMCHKE TIPUBATHE MIPaBo OYIIo Mo-
OyZoBaHEe Ha BHYTPIIIHBO MOEIHAHUX TA B3aEMO3YMOBJICHHX BHHATKAX.
OpnHax 3a TOTIOMOTOI0 Y3TO/KEHHS BiZI0YBaIoCs MOBHOIIHHE Ta €PeKTHBHE
3aCTOCYBaHHS IIEBHUX MPABOBHX 3aCO0IB /IJIs1 pETYIIOBAHHS TUX YH 1HIITUX
CYCIUIBHUX BiJIHOCHUH.

daxTryHO MOIOHE BiOyBAa€THCSA I B YMOBaX CHOTOACHHS, X0Ua 3 Jie-
AKUMHU 0COOJIMBOCTAMHU Ta CIienn(Pikoro. YHACTIAOK [IBOTO BaXKIUBOIO €
norpeda MPOCTEKHUTH 1 CydacHi POSBU HETUIIOBOCTI, 30KpeMa, LI10/10:

1) ropuauaaEX 0Ci0 (TexHOMapkH, Oi3HEC-1HKYOATOPH, IPOMHCIOBO-
¢inancosi rpynu, Gouan GinancyBaHHS Oy[AIBHHUIITBA Ta OTEpallii 3 He-
PYXOMICTIO);

2) 00’€KTiB MUBITBHUX MpaB (EJEKTPOHHI I'POIi, 0€310KyMeHTapHi
LiHHI TaNepH);

3) mpaBouMHIB (EIEKTPOHHI MPABOYMHH, €IEKTPOHHUN HU(POBUI Mij-
IHC);

4) pedoBoro mpasa (J0BipUa Ta MyOIidHa BIACHICTS);

5) cnazmkoBOTO TpaBa (3aMoBigaabHI PO3NOPSHKEHHS).

'Bapon 0. Cucrema pumckoro rpaxkganckoro npasa // Kun. 2. Bragenne. Ku. 3. Beunoe
npaso ; nep. ¢ HeM. JI. ITerpaxuiikoro / IO. bapos. - 2-e n3g. - M., 1898. - C. 95.

? lopu J1. B. O6 y3ydpyxkre 1o pumckomy mpasy / J1. B. Jops. - CI16., 1871. - T. 1. - C. 87-
92.

*TIyxta I. ®@. Kypc pMCKOro rpaXk/JaHCKOTo IIpaBa : IIep. C IIOC/IeiH. HeM. U3, Ipod.
Pynopdda /L. @. ITyxra. - M., 1874. - T. 1. - C. 476.

139



BicHuk Ne 1 [60] Mpo6nemu yusinbHo20 ma 20cnodapcbKo2o npasa

Y BCiX HaBEJCHUX BUIAJIKAX CIIOCTEPIraeThCs 1 Ta cama TEHACHITIS —
iCHy€ OCHOBHE TIpaBoBe siBUIIIEe (Oy/Ib TO KOHCTPYKIIisS FOPUANYHOT 0co0H,
00’€KTa IMUBITFHUX TIPAB 1 T. [I.), TIOPST i3 SKOTO 3’ IBISIETHCS 1 PO3BUBAETHCS
iHIIe TpaBoBe siBUILE. [IpruomMy ocTaHHE MOXke OyIyBaTHCS SIK HA OCHOBI
MOBHOI MOAIOHOCTI OCHOBHOMY, TaK 1 MpoTHCTaBIsATHCS Homy. Tak, crierm-
(ika eleKTPOHHOTO MU(PPOBOTO MIANMKUCY BUSABISETHCS B TOMY, IO HOTO
HaKJIAJCHHS NPUPIGHIOEMbCA 00 GIACHOPYHUHO20 NIONUCY, Y BULIALIKY SIKIIO
CJIEKTPOHHUM U (POBUIA MiAINC MIATBEPAKEHO 3 BUKOPUCTAHHAM MOCHIIE-
HOTO cepTu(ikaTa KiIro4a 3a JOTOMOrol0 HaAiMHUX 3ac00iB Hu(pPOBOro
nianucy abo nevamxu, y pasi HaKJIaJCHHS Ha JIEKTPOHHUHN JTIOKYMEHT IIe
OITHOTO €JIEKTPOHHOTO ITU(POBOTO IMTiIIUCY IOPUINTHOT 0COOH, CTICIiaTbHO
MIPU3HAYEHOTO JJIs TakuX Ifieid (4. 1 cT. 3 Ta 4. 5 ct. 5 3akony Ykpainu
«[Ipo enexrponHuit UQPOBHIA MiAMKUCH)'. AHTHIIONOM IIOTO € KOHCTPYK-
1lisl JIOBIpYOT BJIACHOCTI, SIKA, HA MEPIINHA MOV, MICTUTh MOJIOHOCTI i3
MIPaBOM BIIACHOCTI, OJHAK MOOyI0BaHa Ha AKiCHO IHIINX 3acajiax’.

Y 11b0My pazi KOPUCHIIINM € IHIYKTHBHUH CIIOCIO TOCITiPKEHHS, OCKLTh-
KU BiH JI03BOJISI€ HA KOHKPETHOMY BUTIAJKY 3 SICYBaTH 1 BAPOOUTH BUCHOBKH
BIJIHOCHO siBUIIla B3arajii. CamMe TOMY JIeTajabHO BOAYa€ThCs 3a JOIIJIbHE
3YNMIUHUTHCS Ha aHami3i GOHIIB GiHaHCYBaHHS OymiBHHIITBA (Hamaai —
ODB) ta onepauiit 3 HepyxomicTio (Hagani — ®OH) y pakypci nopidHoc-
Ti IMX MPABOBUX KOHCTPYKUIH A0 10puaundHOi ocoou. HeoOxigHicTh Takoro
MOPIBHSHHS 3yMOBJICHA SIK BiJICYTHICTIO TOKTPHHAIBHUX JIOCII/IKEHb KOH-
ctpykmii @Ob (OOH), Tak i eMIipuIHIM aHATiI30M HOPM 3aKOoHY YKpaiHH
«IIpo piHaHCOBO-KPEAUTHI MEXaHI3MH 1 YIIPaBIiHHI MaliHOM IIPH Oy/TiBHU-
ITBi JKUT/IA Ta ONeEpaLiax 3 HepyxoMicTion® (Hagani — 3akon). Horo pe-
3yJIBTaTH JI03BOJISIIOTEH CTBEpKYBatH, o Db (POH) € noxiOHMMEU KOH-
CTPYKITISIMH CTOCOBHO FOPHANYHOI 0COOH, 1 11e, 30KpeMa, BUSBIIETHCS B
TOMY, L1I0 BOHH:

a) CTBOPIOKOTHCS (PIHAHCOBUMU YCIAHOBAMU 3A 8IACHOI0 THIYIAMUBOH)
(4. 1 ct. 5 3akony). Lle 1iIKOM y3TO/DKYETBCS 13 KOHCTPYKINEI FOPUIAIHOT
0co0w, sTka, 3a 3araJIbHAM TIPAaBUJIOM, CTBOPIOETHCS 32 BIIACHOTO 1HIIIATHBOIO
11 3aCHOBHUKIB;

'TIpo enexTpoHHMIT MQPOBMIT MifINC : 3aKoH YKpainy Bif 22 TpaBHaA 2003 p. Ne 852-1V
/I Odiy. BicH. Ykpainn. — 2003. — Ne 25. - Cr. 1175.

? [lu. Hanp.: Maitnanuxk P. A. [JoBipya BlacHiCTb y LMBIIbHOMY IIpaBi Ykpainu (dop-
MYBaHHS, HOPiBHAIbHUIT aHai3 i moHATTA) / P. A. Maiianuk // Ykp. KoMepli. IpaBo. —
2004. - Ne 5. - C. 37-56.

*IIpo diHaHCOBO-KpeANUTHI MeXaHi3MI i yIpaB/IiHHs MaifHOM IIpU OYAiBHULITBI XKUT/IA
Ta Olepallisax 3 HepyxomicTio [Enexrponnmit pecypc| : 3akon Ykpainu Bif 19 uepsHs 2003 p.
Ne 978-1V // Odiu. caiit Bepxos. Pagu Ykpainn. 3akoHomaBCcTBO YKpainn. — Pexxum gocry-
ny: http://zakonl.rada.gov.ua/cgi-bin/laws/main.cgi
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0) ¢dynkuionyroTs Ha migcrasi [IpaBui, ki € 3ameepodicenoro i onpu-
mooHenoio cucmemoro Hopm (a03. 8 ¢t. 2 3akony). ToOTO OAHKM 13 OCHOBHHX
perynsTopi gisutbHOCTI @DB (DOH) € meBHUiT JOKYMEHT, B TKOMY BU3Ha-
YeHi HOpMH, 000B’SI3KOBI [T 1X y4acHHKIB. HassBHICTh MpaBUII TAKOXK MijI-
TBEpKye neBHY nofioHicTh PDB (POH) i3 ropuandHo0 0c00010 y KOH-
TEKCTi 000B’I3KOBOCTI B OCTAHHBOI YCTAaHOBYMX JIOKYMEHTIB, 1110 BU3HA-
YaroTh 11 OpraHizaliiiHy CTPyKTypy, YMOBH AiSTIbHOCTI Ta MPUIUHEHHS;

B) MaroTh MaitHo (4. 13 cT. 25 3akoHy), IO TAKOXK MOBHOIO MipOIO Bijl-
MOBi/1a€ KOHCTPYKLIT IOPUINYHOI 0cOOH, sIKa HAIUIAETHCS 3aCHOBHUKAMHU
(yyacHuKaMu) MaltHOM;

I') npunuHsiomb CBOE (PYHKIIOHYBAHHS 3a pillicHHIM ypaButeiss DDb
y pasi docsenenus memu (4. 1 cT. 22) abo micis 3aKiHISHHSI CTPOKY, Ha SIKHI
@®OH 0yB cTBOpeHuH, Ta micis BUKOHAHHS CBOIX 3000B’sI3aHb Iepe/] Biac-
HUKamu ceprudikaris BifmosiaHo 1o [Ipasun @OH (u. 1 ct. 31 3akony) un
Ha mizicTaBi pimenss cyny (4. 2 ct. 31 3axony). [lpu npunmuenHi QpyHKIIi-
onyBanHs1 ®OH HaBiTh ckianaeTwes aikgioayitinui oaranc (4. 3 cr. 31
3akoHy). Xo4ya TEPMIHU «IPUIIMHECHHSY, «IIKBIIAIIs», «IIKBIAAI[IAHAN
0asaHC» CTOCYIOTHCS MPOIECY MPUITMHEHHS FOPUANYHUX 0Ci0 1 OpieHTOBa-
Hi BUHSATKOBO Ha IOPUINYHHX 0Ci0, TOOTO Cy0’€KTiB mpaBa', BTiM 3aKOHO-
naBelp y)xupae ix 1 moao ®Ob (POH).

Pa3om 3 THM € O4eBHIHUM, 110 y Lill CUTYyalLil TAKOXK JOIYCKA€ThCS
«TIPHUCYTHICTH» OCHOBHOTO TIPAaBOBOTO SIBUILA (FopHIMYHA 0cola) i moaio-
HOTO, sIKe MOPiBHIOEThCS 13 0cHOBHUM (DPDB 1 ®OH). [Ipu 110My BaXKIHMBO
MIKPECITUTH TOH (aKT, 0 3a HASBHOCTI MOMIOHOCTEH X TMPAaBOBUX MO-
Jeneil 3akoHozaBenb (GakTHIHO iX mpoTHcTaBisie. Lle BupaxaeTbes y npu-
muci, mo @Db (DOH) we € opuduunumu ocovamu (4. 1 cr. 11 Ta 4. 2 ct. 25
3aKony).

TakuM 4MHOM, CKJIaJa€Thcs IIOBHOIO MipOIO MapaJoKcaibHa Ta ajloriv-
Ha CUTYallisl, OCKUIbKH TP BUKOPUCTAHHI 110 CYTi OJHAKOBUX IPABOBHUX
3ac00iB CTBOPIOETHCS KOHCTPYKILisl, KOTpa HE 30JMKY€EThCS, a HABIAKH,
BiJIaJIsIETHCSI Bil OCHOBHOI. BuIlleHaBeeHi po3cynn AOBOASTH, 110 HAsIB-
HICTh NIEBHUX MOJIOHOCTEH BUCTYIHIIA Y PUMCHKOMY MTPUBATHOMY IpaBi
MePeyMOBOIO ISl TIOMIMPEHHS IPAaBOBOTO PETYJIIOBaHHS Ha CXOXKI1 BiIHO-

! Netanpuiue jus.: Kpar B. 1. § 9 Pospiny 1. [TpunHenHs opuandHux oci6 (crarti 104,
105,106,107, 108, 109. 110, 111, 112) / B.I. Kpar, B. M. KpaBuyk, fO. B. Muua, I. B. Cacn6o-
®Darteea // Lusinbunit kogekc Ykpainn : HaykoBO-TIpaKTUYHIIT KOMEHTAp (HOSACHEHHS,
TIIyMauyeHHs, peKOMeH/jallii 3 BUKOPUCTaHHAM IO3M1Iiil BUIIVX CYJOBUX iHCTaHIiit, MiHic-
TepcTBa I0CTULI, HaYKOBLIiB, paxiuis) / 3a pex. I. B. Cnacu6o-Pareesoi. - X., 2009. - T. 3:
IOpnpnyna ocoba. - C. 254-312.
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CHHU. SIK HaC/iJOK, HAaBPSA Y1 JOLUIBHO 1 HABITh JOITyCTUMO MOACTIOBATH
3a JOMOMOTOI0 aHAIOTIYHUX MOHATH 1 TEPMiHIB TaKy KOHCTPYKIIIIO, 1110 HE
30JIMKY€ETBCS 13 OCHOBHOIO, & MPOTUCTABISIETHCS OCTaHHIH.

HaBeneni TBepKEeHHS! TO3BOJISIIOTE 3pOOUTH OKPEMi 3arajibHi BUCHO-
BKH, 110 MAaTUMYTh Ba)XJINBE METOAOJIOTIYHE 3HAUYEHHS AJISl TOJAIBLIOrO
JOCHIKEHHSI HETUIIOBOCT1 y LIMBIIBHOMY TPaBi:

1. IIposiB HETUTIOBOCTI BiIOyBa€THCS 3a HasBHOCTI OCHOBHOTO TPaBO-
BOTO SIBUILA, i KOTPE HEMOB «IIiJJIAIITOBYETHCS» 1HIIE, IO MAE 3 HUM
JesiKi CIiIbHI 4K MoiOHI pucH abo mpaBoBi HacHigku. [lpuyomy Takomy
SIBUILY 3aBKIM YOTOCh HE BHCTauajao ad0 BOHO MiCTHIIO AESKY Cyleped-
HICTb, SIKa HE JTO3BOJIsLIA HOTO KBaIi(iKyBaTH 3a JOTIOMOTOI0 ICHYIOUHX SIK
y JOKTPHHI, TaK 1 3aKOHOIABCTB1 MOHSATb.

2. HasBHicTh OQHOTO MPABOBOTO SIBHIIA 3aBKIM 3yMOBIIOBaja HAsB-
HICTb IHIIOTO, HIOMY MO/1IOHOTO, 110 MOPIBHIOBAJIOCS 13 OCHOBHUM, 3aBJISIKA
YoMy BOHH iCHYBaJIM SIK HEpO3PHBHI MapHi kareropii. Hanpuknan, gemikt —
KBa31JEIIKT, Y3yQPyKT — KBa3iy3y(QpyKT.

3. Hacnizkom Takoro mopiBHSIHHS BUCTYNAJI0 OOIPYHTYBAaHHS JOLIb-
HOCTI MOTO PeTyJIIOBaHHS 3a JOIOMOTOI0 iICHYIOUHMX MPaBOBUX 3aC00iB,
OJIHAK 13 BpaxyBaHHSM BiAMIHHOCTEMH, III0 HE TOMyCKaIH KBami(ikyBaTH
HOTO0 SIK OCHOBHE MPABOBE SBUIIIE.

4. MOXIJIMBO KOHCTAaTyBaTH MEBHY aJalTOBAHICTh LUX SIBUIL JO KOH-
KPETHUX CUTYyalill 32 BiJCYTHOCTI BHOKPEMJICHHSI YiTKUX O3HAK, sIKi OyIn
0 mizcTaBoO BUAUICHHS TaKUX MapHUX Kareropiil. B ocHOBI boro 3Haxo-
auiacs Ka3yiCTUYHICTh, IPUTaMaHHa PUMCBKOMY IPUBAaTHOMY MpaBy, Ha
migcTaBi sIKOT BUPOOISIIOCS B TIOAAIBLIOMY 3arajibHe MPaBHJIo.

5. 3a CBO€IO CYTHICTIO PUMCBKE MPUBATHE MpaBo Oyno moOyJoBaHe Ha
BHYTPIIIHBO MOEIHAHNUX Ta B3a€EMOOOYMOBIICHHX BHHATKaX. OHAK 3a 10-
MOMOTOI0 Y3TOKeHHS BiOyBaiocsi MOBHOLIHHE Ta €()EeKTHUBHE 3aCTOCY-
BaHHS IEBHUX MPABOBUX 3ac00iB JIsl PETYIIOBAHHS THX YH 1HIIUX CYCIiIb-
HUX BiJIHOCHH.

6. Y cydyacHHX yMOBax, Ha BiIMiHY BiJl pUMCBHKOTO PUBAaTHOTO MPaBa,
MIPOSIBH HETUTIOBOCTI XapaKTePH3YIOThCs 0COOINBOCTAMHE Ta CHeUU(iKOIO,
IO CTOCYETHCSI SIK YUCIICHHOCTI 11 BUIIAAKIB (30KpeMa, TEXHOTIapKH, Oi3Hec-
1HKYOaTOpH, IPOMHUCIIOBO-(PiHAHCOBI IpynH, GpoHau diHaHCYBaHHS Oy/IiB-
HUIITBA Ta ONEpaLiil 3 HEPyXOMICTIO, €IeKTPOHHI TPpoIi, 0e310KyMEeHTapH1
LiHHI Nanepu, eJIeKTPOHH]1 MPaBOYMHH, €IEKTPOHHUHN udpoBuil miamnuc,
JoBipya Ta myOIiyHa BIacHICTb, 3aM10BiJaIbHI PO3NOPSIKEHHS ), TaK 1 mpa-
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BUWJI, HA OCHOBI SIKHX PO3BHUBAIOTHCS 11l KOHCTPYKILIi (MOBHOT MOAIOHOCTI 200
[IPOTUCTABJISIHHS OCHOBHIM KOHCTPYKIIIT).

7. HasBHICTD MIEBHHUX MOIOHOCTEH BUCTYIMIIA Y PUMCHKOMY IIPHBAT-
HOMY TpaBi MepeIyMOBOIO JJIsl HOUIMPEHHSI IIPABOBOTO PETYINIOBAHHS Ha
CXOXI BITHOCUHH. SIK HACIIZOK, HABPSI YK JIOLUTBHO MOJICIIOBATH 32 JI0-
TIOMOTOI0 aHAJIOTIYHUX MOHSTH TaKy KOHCTPYKIIIIO, SIKA TPOTUCTABIISETHCS,
a He 30JIMKYETHCS 3 OCHOBHOIO.
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