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Y cTaTTi 3 nosuuin cinocodii npaBa Ta aHanITUYHOI OPUCNPYAEHLIT PO3MEXKOBYHOTLCS
NOHATTSA nNpaBocyadsd | CYAOYMHCTBO, aHanisyeTbCA 3MICT UMX OPUANYHUX TEpPMiHiB.
AHanisytoun BXMBaHHA Ui€i TepMiHOMOrii, aBTOp PO3Pi3HAE QYHKLiOHaNbHe pPO3yMiHHS
npaBocyaasi, sike OTOTOXHIOE MOro 3 CyJOYMHCTBOM, CYLOBMM PO3IfsiAOM ChpaB i CygoBUM
3aX1CTOM Npas, Ta 3MICTOBHE PO3YMiHHS, SKe NiAKPECMIOE BHYTPILLHI XapakTepUCTUKN CYL0BOI
JisanbHOCTI. Y LbOMYy CeHCi npaBoCcyads MoB’si3aHe 3i CNpaBeAnuBICTIO SK 3 MeTol, Lo
Bigobpaxae igeto npaBa B po3yMiHHi CnpaBeAnMBOCTi. ABTOP TaKoX NOPYLLYE NMTaHHSA Npo Te,
4n nuwe aepxasa B 0cobi CyaoBWMX opraHiB Moxe OyTu posrnsiHeHa sik Taka, L0 3A4iACHI0E
npaBoCyAas, SKWO He Nuwe Jepxasa, 3rigHo 3 DinocoCbKO-NPaBOBNMU YSABIIEHHSAMM, €
DxkepernomMm npaea. BpewTi-pewlT, ctatta € neBHUM pinocodCcbKo-NpaBoBUM ANCKYPCOM Ha
Temy dinocodii npasocyaas.

Knro4osi cnosa: npaBocyaas, CyaounMHCTBO, hinocodia npaea.

Bemynui 3aysaeu. TepMiHu npagocyoos 1 cyOoyuncmeo MMPOKO 3aCTOCOBYIOTHCS B
Teopii Ta MpaKkTHIli paBa. AHAJI3 IXHOTO BXKUBAHHS BUSIBIIE: BOHH BUKOPHUCTOBYIOTHCS
SIK TOTOXKHI, a00 Pi3Hi 32 CMHCJIOM, IO 3YMOBIIIOE HEOOXiTHICTH 3’SICYBaHHS 3MICTy Ta
00csry 3a3Ha4eHUX TEPMIHIB 1 MOHATH, SIKi IX TMO3HAYarOTh. J{OCHIIKEHHS aBTOPOM
(G1TOCO(PCHKO-TIPABOBUX ACIEKTIB MPaBOCYIISL, OKPEMi pe3ylbTaTh SKOTOo BHKIIAICHI
JIaJli, 3-IIOMIK 1HIIOTO, MPUCBSYECHI IIbOMY 3aBAaHHIO. JOCTiTHHUK, 30KpeMa, BUXOIHTH i3
Ti€l TIMOTE3W, MO0 3a3HaueHl TepMiHKM 3 To3MIid (igocodii mpaBa € 3MICTOBHO
BIZIMIHHUMH, iX B)KMBaHHS [OBHHHO PO3MEXKOBYBATHCS, a BXKHMBaHHS SK 1IEHTHYHHX
JIOLIITILHO OKpeMO 00yMOBITIOBaTH. J[ist oOTpyHTYBaHHS 3a3HAYCHOT TIIOTE3W HABOAATHCS
JI0Ka3H Ta apryMEHTH.

1. IIpo TepMinu npagocyoos i cyoouuncmeo: TepMiHOJIOTIYHA TUCKYCisl

Jlo6i0 nepwuii: npasocyoos — ye cyOoyuHCmeo, CyOOUUHCMBO — we He NPasocyoos.
Axmo npasocydos ta cyoouuHcmeo € TOTOXHUMH IOHATTSAMH, TO Oylb-siKa CyJ0Ba
JISUTBHICTE MOXKE BBaXKATUCS 3[iHCHEHHsM mpaBocyansd. CymoBa TpakTHKA, YTiM, He
MIATBEP/DKYE IF0 Te3y H JOBOMUTH 3BOPOTHE B TOMY 3HAUECHHI, IO PIMICHHS CYAY,
MPUAHSTE BCyIeped 3aKOHY, HE BBAXKAETHCS NPAGOCYOHUM.

CynoBi pileHHs, MPUAHAITI BIATOBITHO J0O 3aKOHY, aue BCYIeped npagy, TexX He
BBa)KAIOTHCS TAKMMHU, IO CIIPSAMOBaHI Ha 3[MIHCHEHHS TPaBOCYAs. SIK MPUKIa], MOXKHA
MEPEYUCIIUTH OKPEMI PIIIEHHS CYiB YaciB HAIMCTCHKOT HiMeUdnHM 11010 MTOBOIKEHHS
13 TICUXIYHO XBOPUMH Y TPEJICTABHUKAMU IIEBHUX €THIYHUX TPYII.

Binbliie TOro, SKIIO MPUITYCTHTH, 110 METOI 3iHCHEHHS IPABOCY/Isl € TOCSITHEHHS
CIIPaBEUIMBOCTI Yepe3 MPHUUHATTS CYJIOBOTO PIllIEHHS, TO HEMA€E IiJICTaB BBaXATH, 110
KOXKHE CY/IOBE DIllIEHHS MOXE BBaKATHUCS TaKWM, IO BIAMOBigae miid MeTi. PimmeHHs
Hajgall OCKAPXKYIOThCS, YMMAaJIO0 3 HHX — CKacOBYIOTbCS UM 3MIHIOIOThCS, IO,
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MIPUITYCKAEMO, HE TpaIusuiocs 0 y pasi, Koy 0 cylu NpuidMalld CIpaBeIUBI PillICHHS.
(CrrymrHAM - KOHTpAapryMEHTOM 10 3a3HAYCHOI MO3MMii € TBEpPKEHHS IIpo Te, IO
CIPaBEIUIMBICTh € (CYO’€KTHMBHHUM) TOYYTTSM 1 HaBiTh PIIICHHS, MPHAHATI 3TiAHO i3
3aKOHOM, IIpaBOM, MOXYTh HE BIINOBIZaTH CYO’€KTUBHHM ySABICHHSIM IIPO
CIPaBEIUIUBICTb, IO GOPMYIOTh TaKi MOYYTT).

BopHouac, Bke 3 HaBEJCHO MOXKHA 3pOOUTH MOMEPENHI BHCHOBOK: MPABOCYAISI
BKITIOYAE CYJJOYMHCTBO SIK TISUTBHICT CYIly, OJJHAK CYIOYHMHCTBO IIE HE € MPABOCYIISIM.

BinTak neranpHile 3’ICOBYBaTHMEMO 3MICT IOHATE 1PAGOCY00si 1 CYOOUUHCMEBO.

Jlosio Opyeutl: npagocydos i cyOOUUHCNBO — He MOmMOdNCHI nouamms. JIoBig
apryMEHTYEThCS HASBHICTIO TEPMiHIB, 110 O3HAYAIOTH PI3HUH 3MICT ITOHSTb.

[To-niepirie, BUCIOBUMO TEPMIHOJIOTIYHHN aprymeHT. TepmiH, abo (axoBe CIIOBO €
CJIOBHUKOBOIO OJIMHHUIICIO, 1110 TIO3HAYA€E crieu(iqHuil aiis neBHoro (axy 3mict. OTxe, 1
JUIS  IOPUIUYHOrO (aXy HasBHICTh PI3HUX TEPMIHIB (npagocydds 1 cy0ouuHCmeo)
03HAYa€ HAasSBHICTH Pi3HOrO, crenudiqHoro 3micty. Tak, JTOCIIBHO TEPMIH npasocyoos
03Hayae ‘“‘cyJ 3a TpaBOM”, a TEPMIH cydouuncmeo — “HisuipHICTH cyny”. Towmy,
MPUITYCKAEMO, TIEPIINI TEPMiH aKIEHTye Ha 3MICTi (3a MpaBoOM), APYyruil — Ha QopMi
JISITBHOCTI (USUTBHICTB Cy1y) K crel(iYHOMY 3HaY€HHI TepMiHiB.

JIOmOBHUMO TIe#i apryMEHT aKCiOJNIOTIYHUM, TENEOJOTiYHHM acheKToM. SIKmo y
BUIIAKY CYOOUUHCMEa UIETHCS PO JisibHicmb ¢y0y, TO B BUNIAAKY NPA60Ccy00s WIeThCs
PO JiSUTBHICTH i3 PO3IJILY CIpPaB i3 IEBHOIO METOK (IOCSTHEHHS CIPaBENIHBOCTI,
BHpIlICHHS! KOH(DIIIKTY, 3aXHUCTy NpaB Ta CBOOOJ JIOAMHH, IOPUANYHUX OCI0, TepKaBH).
Tobto, fixeThes He PO OyAb-SIKY MisUIBHICTH CYIY, a TaKy, 110 BiAMOBiga€e MEBHIN METi.

ITo-npyre HaBenemo, Tak OM MOBUTH, 3MICIMOSHUL apeymenm. 3MICTOBHY
BIIMIHHICTh 3a3Hau€HUX TEPMiHIB BiJOOpakeHO, 3a(hiKCOBAHO B IOPUIUYHIN JIiTEpaTypi
Ta HOPMAaTHBHO-TIPABOBUX aKkTax. Tak, y IOpHIWYHIA HAYLi CYOOYUHCMEO BU3HAYAETHCS
SIK “miporiecyasibHa (popma 3aiiicCHeHHS TPaBOCY IS, MisUIbHICTE cyay” [8, c. 718.]. YTim,
npasocyoO0si BU3HAYAETHCS SK ‘IPaBO3acTOCYBaJbHA [ISIBHICTE Cydy 3 pPO3IIAmYy 1
BUPIIICHHS Y BCTAHOBJICHOMY 3aKOHOM IPOIECYyalbHOMY MOPSIKY BITHECEHUX JO HOTO
KOMITETEHII] [...] CIpaB 3 METOI OXOPOHH IpaB Ta CBOOOJ JIIOJMHU 1 TPOMAJISHUHA,
MpaB i 3aKOHHUX IHTEPECiB IOPUINYHUX 0Ci0 Ta iHTepeciB mepxasu” [5, c. 50]. [lomiOHi
BHU3HAYCHHS MICTHTh 1 YMHHE YKPaiHChKE 3aKOHOJABCTBO UM IMPOCKTH HOPMATHBHO-
MPaBOBHX aKTiB. 3a3HAYCHI BU3HAYCHHS MIATBEPIKYIOTh NIHCHICTH BUCHOBKY IIPO T€, IO
MIPAaBOCY IS 3MIHCHIOETHCS Yepe3 CYA0YHHCTBO K POPMY IisITBHOCTI.

JlonoBHUMO 3a3HaUEHWH apryMeHT @iloco@coKo-npasosum acnekmom: depes
3’CyBaHHA PO3YMIHHSA 1 3HAauYeHHS TEpMiHA Mpaso y TEPMIHOBI mpasocydos. lle €
ICTOTHUM 3 OIJISly Ha PO3YMIHHSA IpenMeTa ¢inocodii mpaBa sK Takoro, 110 BUILTUBAE i3
PO3pI3HEHHs TMOHTH npaso 1 3axox (10, HaNpuKIaa, Ha OyMkKy B. Hepcecsuma, i
CTaHOBUTH NipeaAMeT ¢inocodii mpasa). Y mboMy 3B 3Ky YMOBHO, MOYKHA CTBEPJIXKYBAaTH:
npasocyis He € 3aKoHocy00sm. TepMiH 3akoHoCy00si, BTIM, HE € TIONIUPEHUM, TOJI SIK
TEPMIH npasocyodss Na€ MPUXWIBHUKAM Teopil YM NPHHIUIYY BEPXOBEHCTBA MpPaBa,
MpaBOBIAAAs — HA BIAMIHY Bil, Tak OM MOBUTH, 3QKOHHUKIG SIK TPUXWIBHUKIB
BEPXOBEHCTBA 3aKOHY — CTBEPIDKYBATU IPO OOOB’SI30K CYHJIB TOCIYrOBYBATHCS CaMe
npaéom, a HE 3aKOHOM, MPUHAMAIOYM CYAOBI pillleHHs (iHIIE iCTOTHE NHUTAHHS: SK

Homamo, 1o B IOpUAWYHINA  JiTeparypi, HOPMATHBHO-TIPABOBHX  aKTaX
BHKOPHCTOBYIOThCS M 1HII TepMiHH, MOAIOHI O TEPMIHIB CYOOUUHCIBO 1 nPasocyoosl.
30KkpemMa TepMiH CyOigHuUYmeEo, SKUi BU3HAYAETLCS “SIK €TMHA CUCTEMA CYJIOBOTO YCTPOIO
Ta cygoumHcTBa” [3]. 3a TakMM PO3YMIHHSAM CYOi6HUYMEO € TIOHATTAM IIUPIINM 32
MOHSATTS CYOOUYUHCIE0, OXOILTIOE HOTO.
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[TincymMOByIOUH 1110 YaCTHHY BHKJIATy Ta MPEICTABICHI apryMEHTH, Bi[3HAYMMO Ha
OCHOBI TEPMIHOJIOTIYHOTO Ta 3MICTOBHOTO apryMEHTIB HAsBHICTH JIOCTATHIX ITiJICTAaB JJIs
PO3MEXKYBAaHHSI TEPMIHIB cyoouuncmeo 1 npagocyoos. Te, MO KOXKEH CyI MOXe
BBa)KaTUCSI TAKHUM, IO 3JIMCHIOE CYJIOYUHCTBO, aji¢ HE KOXKEH — TaKUM, IO 3AiHCHIOE
MPaBOCYIIS, € BaXIUBUM JOCITITHHIBKAM apryMEHTOM, IO 3yMOBIIOE HEOOXiTHICTH
MOJANBIIOTO BUSBIICHHS ICTOTHUX 3MICTOBHHX BIIMIHHOCTEH MIDK npasocyoosim i
CYOOUUHCMBOM, 1 € 3aBJJAHHSIM MOJATBIIOTO (HLITOCOPCHKO-IIPABOBOTO TOCITIHKEHHS TEMH
ginocogis npasocydost.

2. Cneungika TepMiHiB cydouuncmeo i npaaocydd;l Y MO3UTHBHOMY npasi

3’scyiiMo cneumblxy B)XUBaHHS TEPMiHiB cy()oquHcmeo i npaeocyédﬂ y
MO3UTUBHOMY TIPaBi Ha MPHKIAAI MaTEpialbHOTO KOHCTUTYIIMHOTO IpaBa i, 30Kpema,
3aKOHOAABCTBA YKpAaiHU Ta HU3KH 1HIIHX JCPKaB.

3BepHimocs jo posainy VIII Koncrurynii Ykpainu, i3 3aronoBkom “TlpaBocynns”, B
SIKOMY BCTaHOBJIFOEThLCS, 3-IIOMDXK 1HIIOTO, MmO “/Ipasocydos B YKpaiHi 3MIHCHIOEThCS
BUKJIIOYHO cyznamu”. BomHouac 3azHawaerbcs, mo “Cydouuncmeo 3IIHCHIOETHCA
Koncturynifinmm Cynom VYkpaiHm Ta cygamu 3araibHoi topucaukmii. Hapon
Oe3mocepeIHb0 Oepe ydacTh y 3AIMCHEHHI npagocydos depe3 HapOTHHX 3acifarelniB i
npucskHUX” (cT. 124 (kypcus — B.B.)).

Y Koucrurymii YkpaiHu Ime KiTbka pa3iB YXKHBAIOTBCS TEPMIHH Hpagocydost 1
cyooyurcmeo. 3araioM WHETHCS TPO iX BUKOPHUCTAHHS B KOHTEKCTI 3IIMCHEHHS BJAIH,
IUSITBHOCTI CYyZIiB, CYJIOBOIO 3aXKCTy IpaB. Bim3Hadarouu 1€ e Ha CTajil IiATOTOBKH
npoekty Tekcty Konctutymii Ykpainu 1996 poky, npaBosHaBenp bornan @yreii 3a3Havas:
“CynoBa cuctema 3arajom omucyerbess v Posmimi VIII, sxwmii mae HazBy “TIpaBocymus’.
BaptuM yBaru € Te, 110 pO3MiIH, e MICThCA MO JBi iHIN TUIKA BJIaJW, MAlOTh HAa3BH
“3akoHozaBua Biajga” Ta “TlpesuaeHt”. Ock YoMy, 3apajy MOCIIIOBHOCTI Ta 33jyIs TOTO,
mo0 IMOKa3aTh PIBHICTh M€l Tilku, poOoda Tpyna MOBHHHA BHKOPHCTOBYBATH TEPMiH
“cynoBa Braga” mis Hassu Po3nimy VIII, a He mpocTo omucyBat GyHKIiO cyniB” [9, c. 48].

Oxpemi npoextr KoHnctutymii YKpainu He MiCTHIIU TepMiHa npagocyddsi, HATOMICTh
— ¢yooea enada (HAIPUKIIAA: Yy KOHIIEMIii, 3aTBEp/DKEHIM MmapiamMeHToM Ykpainu 19
gepBHSI 1991 poky, BiImoBimHUE po3din Ha3uBaBcs “OpraHu CymoBOi Biamu”, a CT. 1
po3nity BcraHoBIIOBana, mo “CymoBa Biama B YKpaiHi 3IiHCHIOETBCSA BiJ IMeEHi
Pecny0umiku...” [2, c. 75].

3a3HaueHe TEPMIHOBXHBAHHS [1a€ HAM IIJCTABU IPHITyCKAaTH: 3aKOHOABEIb,
po3poOHUKH TIPOoeKTiB KOHCTUTYINIT He MPUAUISIM iICTOTHOTO 3HAYCHHS PO3MEKyBaHHIO
3a3HaueHUX TEPMiHiB.

3BepHIMOCS 10 TIYMayeHHS KOHCTUTYHIHHUX TMIOJIOKEHb WIOAO HpAOCyOOs,
30KpeMa B MPaKTHIll €JUHOTO OpraHy KOHCTHTYMiHHOI roctuiii — KoHcTuTyIiitHOTO
Cyny YkpaiHu, BUKIQJICHUX y HOTO ITPaBOBUX MO3UITISX.

Koncturyniitnuit Cyn YkpaiHH TIyMauuTh npasocy0os AK 2any3b O0epicaeHOI
oisinbnocmi. Sk 3azHaumB Cyn, “BimnoBigHo no cratri 124 Koucturymii Ykpainu
MpaBOCYIAs — 1€ CaMOCTifiHA Taiy3b IEep>KaBHOI MISUILHOCTI, SIKY CYIW 3JiHCHIOIOTH
NUIIXOM PO3TISYy i BUPINICHHS B CYIOBHX 3acilaHHSAX B OCOOJIMBIHM, BCTaHOBIICHIN
3aKOHOM MpPOIeCyalbHI (OpMi NUBUIPHHUX, KpUMiHANBHUX Ta iHmmX crpas” [10]. Cyn
MiATBEPINB 3a3HAYCHY IPABOBY MO3HIIIIO B O1HOMY 31 CBOiX HACTYITHUX piHIeHb [11].

Kepytouncs TiM, 10 IpaBOCYAIS € CAaMOCTIHHOIO Taly3310 JICPIKaBHOT IiSTBHOCTI
KOHCTI/ITYLIII/IHI/II/I Cyn YKpalHI/I BH3HAB JiSUTbHICTh HU3KHU JEP)KAaBHUX 1 HEJIePKABHAX
OprafiB Ta IHCTHUTYIIH “‘Takolo, IO HE 3AiHCHIOE (YHKLII MpaBOCyAAsl B KOHTEKCTI
cratti 124 Koncrurynii Ykpainu” abo * Takoro, II0 HE HAICKHUTh 10 ‘‘CHCTEMHU
HalllOHAJIBHOT FOPUCAMKITIT .
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3a3HaueHe Ja€e MiCTaBy 3pOOUTH BUCHOBOK MO TaKe PO3YMIHHS TOJOXKECHB LI0JI0
npaBocyyist B KoHeTutyiii Ykpainu: 1€ cnemianbHuid BUA JepyKaBHOI JisUTBHOCTI, IO
3MIHCHIOETBCS BHHATKOBO CydaMu YKpaiHH sK JAepaBHUMH opraHamu. OCKUIbKH
3a3HavYeHy AISUTBHICTh B OJHAKOBIN Mipi (MpHHANMHI, TEPMIiHOJIOTIYHO) MOXKHA HA3BATU
CYJOYMHCTBOM, TO 3QJIUIIAETHCS ITUTAHHS PO T€, IO Ja€ MiICTaBU HA3UBATH 3a3HAUCHY
JISTTBHICTB CYJIB npasocyOOsim.

[Momryk BiAMOBINI HA I MUTAHHS 3BEPTAE HAC IO HU3KHU MIPABOBHX MO3UIIIN 3 PillIcHb
Koncrurymitinoro Cyny VYkpaiHu, B SKAX BHU3HAYCHO 3MICTOBHI XapaKTEPUCTUKU
MOHATTSL npasocydds. Sk 3a3nadae npodecop I1. PaGinoBuy, “y xomi odimiitHoro
TIYMa4eHHS KOHCTHUTYII BiIOYBa€ThCcsl NpOIeC ‘‘CMUCIONIYKaHHS® (SIK 1 Tporiec
CMUCJIOBIITBOPEHHS). AJie 00’€KTOM IIi€i JiSUTLHOCTI € HE JIMIIe caM TEKCT: “‘CMuci’”
OCTaHHBOTO BiNIIYKYETbCS HE TaK y HbOMY, K y “‘pakTmuHOMYy mpaBi”, “dakTudHii
koHcTHTYMIi” [7, ¢. 37].

KirouoBoro 1mo10 3MicTy mpaBoCcyAs MOKHA BBaKAaTH HACTYIHY IPAaBOBY ITO3HUIIIO
Koncrurymnitinoro Cyny VYkpainum: “IIpaBocynist 3a CBOEIO CYTTIO BHU3HAETHCS TaKHM
JIUIIE 32 YMOBH, III0 BOHO BiIIOBiIa€ BUMOTAM CIIPAaBEIIMBOCTI i 3a0e3nedye eeKTHBHE
MOHOBNICHHs: B mpaBax” [12]. Llro mpaBoBy MO3MIiI0, aKIEHTYIOYH Ha ‘TOTPUMAaHHI
cnpasemmBocti”, Koncruryuiitauit Cyn YkpaiHu NOBTOPHB Y CIpaBi MPO MPU3HAYCHHS
cynoM Ounbin M’sikoro mokapanss (2004). BogHouac ¢y Bkas3aB i Ha IHCTPYMEHTAIBHY
¢GyHKIiI0 mpaBocymus, 3a3HaumBId, o “TIlpaBo Ha cymoBmil 3axucT mependadvae i
KOHKPETHI rapaHTii e(eKTUBHOrO TIIOHOBJICHHS B TIpaBax NUIAXOM 3IHCHEHHS
npasocynas” [13].

VY mpomy 3B’S3Ky IIKaBO 3a3HAYMTH, IO AHTJIOMOBHUM BiJIIOBITHHUKOM TEpMiHa
npasocyoosi € TEPMIH justice, IO TaKOXX MOXKE TMEPEKIANATUCS SK CHPABEOUBICTD,
focmuyisi. TOMy HEBHITQJKOBUM € PO3YMIHHS MPAaBOCYJJIS SK CIPABEIUIMBOCTI B CEHCI
METH CYIOUYMHCTBA SIK CYIOBOI JiSUTBHOCTI (TENCOIOTUHUM aclIeKT IPaBOCYIIs).

3a3HaveHl MPaBOBi IMOJIOKEHHS NAIOTh IIJCTaBU CTBEPIKYBAaTH MPO HASBHICTH
(bopMarTbHUX 1 3MICTOBHUX O3HAK 1pagocy00sl, MO 3aCBITYYIOTh CYTHICTb.

3. IIpo cyTHicTH NpaBocyAad i cyrounHceTBa: PinocodcbKo-npaBoBa JUCKYCist

CyugacHa ykpaiHChKa IOpHIMYHA HAyKa Ta MPAKTUKA BKA3YIOTh HA npagocyo0s sIK Ha
¢yHkmito cymiB 1 mery. JlesAKki MOCTIJHUKH, BBAKAIOYM IIOJIOXKEHHS HOBEJNOIO,
3a3HaYalOTh, L0 paASHChKA OPUINYHA HayKa BHXOAWIA 3 TOrO, IO TOJIOBHE
MpU3HAYEHHS CyJy — OXOpPOHa IPaBOIOPSIKY, sKa, KpiM cyay, 3[iHCHIOBayacs mie i
OpraHaMHy TPOKYpaTypH, MUTiIii, Jep»aBHOi Oe3leku, HoTapiaTy Tomlo. BiaMiHHICTB
MPaBOCY IS BiJl MisTbHOCTI IHIIMX MPABOOXOPOHHHUX OPTaHiB IOJIATANA JIUIIE B ACTIEKTI
crierianbHOl KOMITeTeHIIi1 Cyay, TOOTO Tojsraiga B HOro OCOOJMBUX TOBHOBKEHHSIX
I0JI0 PO3MJIALY IUBUIBHUX 1 KPUMIHAIBHUX CIPaB, a TaKOXK MpOIEIypl BUKOHAHHS
IBOr0 po3ririny. [lpu 1bOMyY IOCTIIHUKHM BKa3yBasli W Ha Te, IO (PyHKIIS MpaBOCYIas
HAJICKUTh N0 IISUTBHOCTI CYHy, OJHAK HpPU IIbOMY BOHH CYTITEBO DPO3XOIWIUCH Y
PO3YMiHHI CYTHOCTI npagocydos [5, c. 24].

Ormsin JtitepaTypy, B SKOMY MH CIHpaeMocs Ha nopoOok b. Manuiesa, no3Boisie
OKPECITUTH JBa TOJOBHI MIAXOMM JO PO3YMIHHS CYTHOCTI mpaBocymns. Ileprie
PO3YMiHHS, SIKE€ MU YMOBHO HAa3BAIU (DYHKYIOHANbHUM, BH3HAYAE npasocydos (abo
VHHKA€ BU3HAUCHB) SIK IOPHIUYHY MPOIEHYpY 3IificHeHHs (yHKHii cymoBOi Biaju:
pO3TIsiA  chpaB, 3aXWUCT TpaB 1 CcBOOOJ JIFONMHM 1 TPOMAJsSHMHA, OXOpPOHA
KOHCTHTYMLIHHOTO Naay. [To cyTi mpaBocyis moctae sik 3aci0d BUABY 1 peanizaliii CyJ0Boi
Biamu. [lpyre po3yminHs, sike b. Manuies Ha3uBae cymuicHum, 3MiCMOGHUM, TIONATAE B
XapaKTEPUCTHUIIl TPaBOCYIJs Ha OCHOBI 3MICTOBHHX (a He (QOpMalbHHX) O3HAaK
JTISUTBHOCTI  cyly 3 BHpilleHHs crpaB. 30kpema, A. 3aKOMIIICTOB OCOOJIMBICTIO
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MPaBOCYJUIsl BBAXAE Te, IO BOHO € MYyOJNIYHHM CIOCOOOM MIipKyBaHHS IO TPaBo i
HENpaBo, TOEJHAHE 3 OIIIHKOW OOCTaBHH, MOAIH Ta (akTiB. 3a TaKOTO aKICHTY
MmpaBoCyIAs — I[i¢ He 30BHIMIHSA, a BHYTPINIHS XapaKTEPUCTUKA IIEBHOI CYIOBOI
IsUTBHOCTI. JlesiKi OCHiTHUKY, BU3HAYAIOYM MPABOCYIIS, BPAaXOBYIOTh SK (opMalbHi,
TaK 1 3MICTOBHI HOTO XapaKTePHCTHKH, 30KpeMa, KOJIU HIeThCs MpO MPaBO JIIOAWHU Ha
cyn. Take Bu3HadeHHs, HAa OTyMKy b. MamumeBa, He BpaxoBye, IO MPaBOCYLIS — 1€
nepeayciM JisIBHICTh CyLy, a B)Ke IIOTIM, B OJHOMY i3 CBOIX BHMIpiB, BHCTYINA€ fK
cy0’€eKTHUBHE TPABO JIFOIMHHU Ha 3aXUCT CBOIX mpas [5, c. 26].

Hamararounch moegHatv 3a3Ha4eHi y BU3HAYCHHAX po3yMiHHA, b. Manumies
TPOTOHY€E BU3HAYATH MPABOCYIUIS SIK “cmoci0 BI/IpH_I_IeHHH CHOpY Mpo MpaBo, SKHMii
3IIHCHIOETBCSA: a) Ha MiCTaBi 3aKOHY Ta l'[pI/IHI_II/IHIB CHpaBeIlJII/IBOCTl piBHOCTI, cBOOOIH
1 TyMaHi3My; 0) Ha TIOCTiiHIi 1 TpodeciiiHiii OCHOBI CIEiaTbHUMH OpraHaMy Jep KaBHOT
BIIQJIM — CyJaMH, aKTH SIKUX 3a0e3MeUyrThCsl aBTOPUTETOM JiepxaBu” [5, c. 26, 304].
[Ipu npoMy, BBaXKae MOCTIIHUK, “CIIOPH MPO MPaBO OYyAyTh PO3TIISAHYTI Ta BUPIIICHI HE
mume ¢GopManpHO (HA MIACTaBi HOPM YWMHHOTO 3aKOHOJABCTBA), a W 3 YITKUM
JOTPUMAHHSIM [aHYIOUYHUX y TEBHOMY CYCIUIBCTBI YSBICHb MOPAIBHOI Ta ETHYHOI
CHOpsSMOBAaHOCTI (HAa TINCTaBl NPUHIMIIB CIPAaBEIMBOCTI, PIBHOCTI, CBOOOIAM 1
rymaHizmy)”. “IIpaBocyansmM e nuine Ta AiSUIBHICTH CyXy 3 BUPIIIEHHS CIIOpY, sKa He
TUTBKH BIZIIOBIa€ BUMOTaM 3aKOHY, a i BiMIOBia€ BUMOTaM CIPaBEIUIUBOCTI, PIBHOCTI,
cBoOoM Ta rymMaHiamy” [5, ¢. 26-28].

3BepTarouM yBary Ha po30DKHOCTI MiX IMPaBOM 1 3aKOHOM, JOCIHIIHUK JOJa€, IO
“cmime crigyBaHHS OYKBI 3aKOHY POOWTH CYMOBUH PO3IIISI CIOpY 1 HOTO pe3yibTar
3aKOHHUM, ajie He MpaBocyIHUM”. BiH miaKpirumroe cBoi Mo3uIii MOTsaoM mpodecopa
C. MakcuMoBa mpo Te, IO MPaBo HE iCHYE B TOTOBOMY BHUTJISI B 3aKOHi, 3 SKOTO HOTO
MoOkHa Oe3nocepenHbo oTpuMmath. Cyus 1moB’si3aHuid 3akoHOM. [IpoTe 3akoH Mae OyTh
CIIBBITHECCHUH 3 BU3HAHUMH Y IIbOMY CYCHUIBCTBI MPUHIUIIAMU CIIPABEIIUBOCTI, 1 3
MPUPOIOI0 pedei, TOOTO CIPaBEMIUBICTIO Y KOHKPETHIM cHTyarii. SIKmo 3aKoHOM
BPaxOBYIOTBCS MOXIIUBI JKUTTEBI OOCTaBMHH, TO MPABOCYIISIM — TMEBHI (PAKTUIHI
KHUTTEBI OOCTaBUHH. Y pe3yNbTaTi BiOYBA€ThCS HATIOBHCHHS HAJICKHOTO MOMEHTOM
Cymoro Ta 30aradeHHs Cymoro HaiexxHum [4, c. 186]. Llei mpomec BimOyBaeThcs 3a
JIOTIOMOTOI0 TIpaBa sIK MPaBOBOI CHUCTEMH, B SIKOMY MpPaBO “IK EIEMEHT IPaBOBOI
cucTeMu” XapaKTepU3yeTbCsS THM, 3-TIIOMDK IHIIOTO, MO0 BOHO ‘‘CTA€ HEMOIUTBHHM,
€IMHUM, 3 HE3aJICXKHUM 1 CHIIbHUM TpaBocyamsm” [1, ¢. 11].

VY3aragpHUMO BH3HAUCHHS CYTI NIpaBOCYAAs dYepe3 IHOro po3yMiHHS: IIepIie,
@yukyionanone po3yMinHsA NpaeocyoO0si OTOTOXKHIOE HOTO 3 CYIOYHMHCTBOM, CYIOBHM
PO3TIIANOM CHpaB, TOMI SIK ApYyre, 3MiCMoeHe, pO3yMiHHsA AKUEHTYE Ha BHYTPIIIHIX
XapaKTepPUCTUKaX CyJO0BOI JisUIBHOCTI. SKIO mepmie akieHTye Ha (QYHKIiSX Ta
cy0’€EKTHOMY CKJIAJIi MiSUIBHOCTI, TO JIPYre — Ha 3MICTi CYJOBOTO IMPOIECY Ta HOro MeTi,
30KpeMa CIIPaBeIIHBOCTI.

3a3HaveHe B KOXHIW YaCTHHI BUKJIAAY A€ IMiJCTaBU HaM 3POOUTH TaKi 6UCHOBKHU.
(1) Tepmiau npasocyddss 1 cyoouurncmeo € BIAMIHHEUMH 32 CHEIU(DIYHHM 3MiCTOM
IOPHIMYHIME TepMiHaMu. IXHe BXKMBAHHS AK CHHOHIMIYHHX € HEJOUiIBHUM i Mae 6yTH
obymoBneHuM. (2) PosymiHHS CyTi mpaBOCymns MOXHA  C(OPMYIIOBATH — Tak:
@yHKyionanbHe pO3YMIHHA NPA8OCYd0s OTOTOKHIOE HOTO 3 CYIOYMHCTBOM, CYIOBHM
PO3TIANOM CIpaB, TOMI SIK JpyTe 3MICMOGHe pO3yMiHHA aKUCHTYE Ha BHYTPIIIHIX
XapaKTEePUCTHKAX CYAOBOI nisutbHOCTIL. (3) SKIIo mepIIe akKLeHTYe Ha GyHKIIsSIX Ta
cy0’€KTHOMY CKJIaJi IiSUTBHOCTI, TO JApyre — Ha 3MICTi CYZIOBOTO MPOLECY Ta #oro MeTi,
30KpeMa CHpaBeIMBOCTI. HEBHWIIaAKOBO aHIJIOMOBHUM  BiJNOBIZHUKOM TEpMiHA
npasocyooss € TEPMIH justice, MO TEPEKIATAETLCS SK CHpAgeodIusicms, HCMuUuYis,
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npagocyodsi. ToMy 3aKOHOMIPDHMM € PO3yMiHHS TPaBOCYIJS SK CIPAaBEIJIMBOCTI Y
3HAYCHHI METH CYJIOYMHCTBA SIK CYJIOBOI JisUTbHOCTI.

3a3HaueHi BH3HAYCHHS Mpasocydds 1 cmpasedausocmi, TMiOXOMU IO IXHBOTO
PO3YMIHHSI TMOPYIIYIOTh HH3KY ITHTaHb (blnocodocm(o -PaBOBOrO Xapaktepy. Bonwu
noTpeOYIOTh TOJATKOBOTO JOCIIKCHHS 1 MOXYTh OyTH chopMynboBaHi y Qopmi
HACTYIHUX 3aITUTaHb.

[o-nepire, sSKIMIO He JWINE Nep)aBa € DKEPENIOM IpaBa, TO UM JIMINE JIepiKaBa,
3riIHO 3 (UIOCO(PCHKO-IIPABOBUM pPO3YMIHHSAM, MOXE PO3IISAATHCA SK Taka, M0
3NMIHCHIOE TIpaBocymis? SIKIO Ha3WBaTH TPaBOCYHJS CYJOYUHCTBOM, 3I1HCHIOBAHUM
BIJIMOBITHO JIO 3aKOHIB (JepKaBHHUX 3aKOHIB), TO YU HE € IIe AISUTBHICTIO, Ky TOYHiIIIe
Oyzie mo3HavaTH 3aK0Hocy()()ﬂM‘7

Io-npyre, un He 3IIHCHIOIOTh T€, IO MO3HAYAETHCS MOHSTTIM npaeocyat)ﬂ iHIIi
JIepKaBHI Ta HEAEpKaBHI OPTaHU BIAAM Ta IHCTHUTYII] (MIXHAPOAHI CYHOBI lHCTI/ITyull
TpeTeiicbke CYIOYMHCTBO, KOMEPIiitHUI apbiTpax, OOXHH Cyd, Cyqu 4YecTi, camoCyX
tomo)? Slka poib — JOMOBHIOIYM YM CAaMOCTiHHA — HApPOJHHMX 3acCilaTeliB, Cydy
NPUCSHKHUX (TPUCSHKHUX 3acifiaTelliB) y 3IIMCHEHHI MpaBocyqas? 3a3HAveHi MHUTaHHS
MOTPeOYIOTh NETaNbHIIIOr0 BCTAHOBICHHS XapaKTEPUCTHK Npagocydost W NOCHIIKEHHS
IUSUTBHOCTI iHIIAX THCTUTYIIIH.

3pemTon, Yd HE € MOKJIAJCHHS BHHATKOBO HA CYyAHM SK JCPXKaBHI OpraHu
BIJIIIPaBIICHHS MPABOCYJIs, HAaBiTh 3BAXKAIOYM HA BUIPABAAHICT TAKOI IO3UIIIi,
BiIOOpaKEHHSIM OPUIWYHOTO IIO3UTHBI3MY Ta €TaTH3My 3a SIKOTo JepiKaBa, SK
VSBIISIETHCS, € BUHATKOBUM YU TOJIOBHUM JDKEPEIIOM IpaBa W JIMIIE BOHA YIOBHOBAXY€E
cebOe Ha 3/1iiCHEHHS paBoCy s ?

Ili Ta iHmI ©NWTaHHS CTaHYTh MPEJAMETOM HACTYIHUX eTamiB ¢inocodchko-
MIPaBOBOTO JIOCHTIPKEHHS PABOCYIS Ta BUKJIAAY iX PE3yNbTaTiB y HAYKOBHUX CTaTTSX.
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From the perspective of philosophy of law and analytical jurisprudence the author
differentiates the concepts of justice (npasocydds, pravosuddya — in Ukrainian) and judicial
process (cydoyuHcmeo, sudochynstvo — in Ukrainian), and these terms as used
interchangeably in the Ukrainian legislation and legal science. The author defines functional
understanding of justice as “judicial process”, judicial proceedings differentiating it from the
internal characteristic of justice as judicial process undertaken in the pursuit of justice as a
goal. In the sense of justice as judicial process, as reflected by the provisions of the Ukrainian
legislation, the author raises an issue of whether only courts may be delegated as such that
provide justice taking the position that not only state is to be considered the source of law. The
practice of the Constitutional Court of Ukraine in respect to the definitions of “justice” and
“judicial process” is also examined. The article presents legal-philosophical discourse on the
philosophy of justice.

Key words: justice, judicial process, philosophy of law.

CtaTtT4 Haginwna go pegkonerii 01.05.2009
MpuithsaTa go apyky 01.06.2009



