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IIporecTaHTN3M Y pO3BUTKY 3araaIbHOro Ipasa
Anrmii ta CIIA

AKTyanbHICTh TEMH BHIUIMBAE 3 KOMIUIEKCY Cy4acHHUX CYCIIUJIbHO-TIpa-
BOBHX 3anuTiB Ykpainu. [lomryk edekTHBHHX 3ac00iB Ta MeXaHi3MiB MO-
JIATBIIOT MOJIEpHi3allii IpaBOBOI CHCTEMH aKTyalli3y€e yBary pisHHX raiy3en
Cy4acHOT HayKH JI0 HaAyKOBO-IIPAaKTHYHUX HAMPAIFOBAHb PO3BUHEHUX KpaiH
cBiTy. Ha doni npouecy 30imkeHHs pi3HUX MPaBOBUX CHCTEM y PaMKax
KOHIIETIITi1 Mi>KHApOTHOTO TIpaBa y HAIllIOHAJEHUX 3aKOHOIABCTBAX alamlTy-
IOTBCSI M CTBEPIUKYIOTBCS Ti 3aI03U4EHi 30BHI (DYHKI[IOHAIBHI €IeMEHTH,
1110 BUTPUMAJIH BUIPOOYBaHHS 4acOM, 3aJMIIAI0YH (AKTOP TX ITOXOIKEHHS
BropuHHNM. OJTHA 3 KIIFOYOBHX MPOOIIEM y IIEOMY MPOIIECi, IO IMTOCTaE i B
VYkpaiHi, — pO3yMiHHS JKepeJl BUHUKHEHHS, PO3BUTKY 1 CTAaHOBJICHHS
MEXaHI3MiB TPaBOBUX CHCTEM Y KOHTEKCTI BUBAXXECHOTO Ta €(DEKTUBHOTO
THKOPIIOpYBaHHSA iX €JIEMEHTiB. BiIkpuTHUM mepi 3a Bce 3aUIaeThCs M1-
TaHHS 0COONMMBOCTEI BUKOPUCTAHHS IHCTUTYIIIOHAJIHHOTO JTIOCBiAY IPaBO-
BHUX CHUCTEM 13 UiTKO BU3HAYCHHUM 1JICOJIOTIYHUM MIAIPYHTIM y CHCTEMaX,
i1e0orivHa CKI1aJ0Ba SIKHX pO30yI0BY€EThCS B YMOBAX 3MilIaHUX KOHTEKC-
TiB JibepasbHOTO 1 HenmbepanbHOro Xapakrepy. OCKUTBKH y MPaKTHYHINA
IUTOIMHI 3BEPTAIOThCA 1 10 JOCBIY aHIJIO-aMEPUKAaHCHKOI MPaBoOBOi CiM 1
SIK OIHIET 3 HAHOLIBIIT aBTOPUTETHUX ¥ CYYACHOMY CBITi, TUTAHHSI OpPMY-
BaHHS 0COOMUBOCTEH 11 MPaBOPO3yMiHHS 1 1OTO MOANIBIIOTO CTBEPAKCHHS
3QIAIIAETHCS, 3 HAIIOI TOYKU 30pY, OJHUM i3 HAWOIIBII IIHHUX Y CBOIN
TEOPETUKO-METONONOTuHii 3HauymocTi. CTaHOBIICHHS YSBIICHB MPO JIEp-
xaBy 1 npaBo B Anriii Ta CLLIA sk kpaiHax, 1110 BU3HAYWIIU CyTHICHI pHCH
aHTII0-aMePUKAaHCHKOI MPaBOBOi ¢iM’1, BiOyBaIoCh y 3B 53Ky i3 CBiTOOA-
YEHHSIM MPOTECTaHTU3MY. 3 HAIloi TOYKH 30pY, 3MICTOBHI iHHOBaii Ipo-
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TECTaHTU3MY 3aKJaiu GyHIAMEHT i1eoorii 1ibepai3my, SIKUi y MoeAHaH-
Hi 3 aHITIMCHKUM TPaJHLIIOHATI3MOM TPHUBIB 0 CTBEPAXKEHHS 0COOIMBOT
MPaBOBOI KYJIBTYypH, CHOPMYBAB MEBHUI THIT IPABOPO3YMiHHSI, OCTATOYHO
OOTPYHTYBaB CTaTyC CyAi SIK MpaBoTBOpyuoi iHcTaHwii. Llel HaykoBuii Bek-
TOp Ja€ 3MOTY BUHTH Ha BCeOIYHUH aHaIIi3 poJIi MPOTECTAaHTCHKOTO MPaBo-
MoJeli, 3’ siCyBaHHI YMOB (DYHKIIOHAJIBHOI CIIPOMOXKHOCTI €JIEMEHTIB Ta
MeXaHi3MiB, PO3yMiHHI TEOPETHYHOI OCHOBH iX BUKOPHUCTaHHS B YKpaiHi.
TakuM 4MHOM, aKTyalbHICTh HOCIIIKCHHS BU3HAYAETHCS MPAKTHUHUMH
norpebamu YKpaiHu i OB’ A3aHa 3 JIOTIKOIO PO3BUTKY Cy4acHOT HayKH — il
yBarolo 10 6araToBUMipHOTO aHalli3y CyTHOCTI COLiaJbHO-IIPaBOBHUX IPO-
LIECIB 13 3aTyYEHHSIM MDKIUCIUILTIHAPHOTO JTOCBITY.

[IpoGnema BIIMBY MPOTECTAHTU3MY Ha CTAHOBJICHHSI TPaBOPO3yMiH-
HS B KOHTEKCTI PO3BUTKY aHIIO-aMEPUKAaHCHKOI MpaBoBOi ciM’1 suie
YacTKOBO JOCTi)KeHa y 3apyOiKHUX HayKOBUX poOoTax, HmepiI 3a Bce
aBtopiB CLLIA Ta AHrnii, i Maii>ke 30BCiM He HOCTi)KeHa Y BITYU3HAHIH
miteparypi. Y po3risai BKazaHoi IpoOJeMaTHKU MOKHA BUTITUTH KiJlb-
Ka HanpsIMKiB, 10 BUPIIIYBaJIH iHIII KOHKPETHO-HAayKOBi 3aBaanHs. Lle,
Mo-Tepiie, 3MiCTOBHUH OJIOK, OB’ sI3aHUH 3 aHATi30M HOBUX iaeil mpo-
TeCTaHTU3MY, GOpMYyBaHHSM LiNiCHOI i7eonoTii B 1i IpOeKLilo Ha Co-
miajJpHY JIMCHICTH. Y paMKaX IbOTO OJIOKY JTOCIHIIKEHO CBITONISAHI
iHHOBaLii MPOTECTAaHTU3MY, MOPaJIbHO-ETHUYHI JOMiHAHTH BipOBUCHHSI,
CYCIIUIBHI I[IHHOCTI 1 MpUHIMNY X peamnizamii. Llel gocmiqHuIpkuii 610K
MoJaHo, K MPaBHII0, poOOTaMH HAayKOBLIB i3 ¢inocodii, pemirie3Has-
CTBa, COLI0JOTii, eTUKU. Y MeKax yKe 1HIIOTO 3MiCTOBHOTO OJIOKY
3MiIHCHIOBABCS SIK aHalli3 (GOpMYyBaHHA TEOPETHYHUX IiAXO/1B IIOAO PO
JepKaBH 1 mpaBa, TaK 1 CTAHOBJIEHHS XapaKTEPHOTO MPaBOPO3yMiHHS,
KOHIIETITIB Ta MEeXaHi3MiB Horo peamizauii B mpouecax npaBoOyaiBHU-
urBa. CkaXkiMO, JOCTaTHBOIO MipOIO € BUCBITIIEHUMHU MUTaHHS MO0
nepedopMaTyBaHHsS IPaBOBOi CUCTEMH AHIIIT y 3B SI3Ky 3 MpollecaMu
nomupeHHst Pedopmanii mig yac anrmiicbkoi OypKya3HOI peBOIOLil
nig npoBonom KpomBens, 3MiHM, mo BiaOynucs micis ii 3aBepLIeHHS,
MPOaHai30BaHO MPOLEC CTBEPIKEHHS KOHCTUTYHiitHNX ocHoB CIIIA.
HanpauroBanHs icTOpUKIB JepKaBH 1 paBa, TEOPETHKIB AepKaBH 1 Ipa-
Ba JO3BOJSIOTH MPOCTEXKHUTH, SIK Yepe3 CyNepedyHOoCTi mo3uLiil mpen-
CTaBHUKIB MPUPOJHOTO 1 MO3UTHUBHOTO MpaBa, X IUCKYCii Ta MOMIyK
Hapo)KyBaJIUCh BiIMiHHI, ajie 32 CYTHICTIO OJIN3BKI MPaBOBI CUCTEMHU
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Amnrmii i CLHA. Ak npaBuio, y po3risai No3HaYCHUX MUTaHb yBara 0ijib-
[IOI0 MipOI0 KOHIIGHTPYBAJNIACs Ha CUCTEMHHUX HapaMeTpax 3arajibHOro
mpaBa Ta iX (QyHKI[IOHATHHUX OCOOIMBOCTSAX — 3BHYAN 1 MPEIENCHT 5K
TOJIOBHI JKepelia Mpasa, IpaBoTBOpYa PONIb CY[Al, IPiOPUTET MPOLECY-
AJBHOTO TpaBa HaJl MaTepiaJIbHUM, JIepKaBa K OJIUH 13 Cy0’€KTiB mpaBa
TIOPSIZT 13 MPUBATHUMHU 0CO0aMHU 1 BiZICYTHICTB y 3B 53Ky 3 IIUM IOy Ha
nyOaiyHe 1 MpUBaTHE MPaBO TOIIO. TaKUM YMHOM, CTBEPIKYBaBCS 3a-
rajbHUM BIUIMB IPABOPO3YyMiHHS, 1110 (GOPMYBAIIOCH Y 3B’ SI3KY 3 17€0J10-
riero Tibepanizmy, aje JOMiHyIOUni (QyHKIIOHATEHO-TEOPETHIHNHN ITiIX1/1
3anuiiaB Ha nepudepii HayKoBO-AOCTIAHOTO IHTEPECY MUTAHHS CTYIIEHS
BITMBY CaMe IPOTECTAHTCHKOTO MPaBopo3yMiHHs. ToMy, 3 HalIOi TOYKH
30Dy, BIAKPUTHUM 3aJIMIIA€THCS MUTAHHS LIOAO CIOIYYEeHHS IPOTECTAHT-
CHKOTO MPaBOPO3yMiHHS Ta MOMISIIIB HA MPABO 1HIIOIKEPEIBLHOTO MOXO0-
JOKEHHSI, TUTaHHS 17Ie0JIOTTYHIX OCHOB, IO CTAJTN TEOPSTUYHUM MiIPyH-
TSAM yCi€l CUCTEMH 1 TO3BOJIIIIN MTOETHATH PI3HOPITHI €JIeMEHTH B €IHHE
hijge — aBTOpUTETHI MpaBoBi cuctemu Anriii Ta CLIA.

3aBnaHHs poOOTH — MOCTaHOBKA MPOOIEMH BIUIMBY MPOTECTAHTH3IMY
Ha (hopMyBaHHs aHIVIO-aMEPUKAHCHKOI MPaBOBOI CiM’1, OKpeCIeHHS KoJia
TEOJIOTIYHUX MUTaHb, 10 3HANIIIN CBOE BTIJICHHA Y IPOTECTAHTCHKOMY
MPaBOPO3yMiHHI, 3’ICYBaHHS HACIIJIKIB TX BIUIMBY Ha PO3BUTOK 3arajbHOTO
mpaBa B Anrmii ta CLIA.

B Amnrii nporectanTu3M posnoyascs 3a Bojeto I'enpixa VIII, i, 3Ba-
JKAIOYU Ha CTBOPEHHSI aHTJIIKAaHCHKOT IIEPKBH, HOBAIlii MaJIM CTOCYBATUCS
BUXOZy 3-TiJ FopucAXKLii BaTukany, CTBEpKEHHS BEPXOBEHCTBA MOHAp-
Xa, M030aBleHHs LIEPKBU CTATYCY BETUKOTO 3eMiieBIacHuKa. CaM KOpoJlb,
SIKOTO MPOTOJIOCHIIM TOJIOBOIO IIEPKBH, HE MaB Ha METi THX 3MiH CBITO-
[TSIAHOTO XapakTepy, 10 MPUTAaMaHHI JIIOTEPaHCTBY, TOMY CHCTEMa 3a-
raJbHOTO MpaBa 3 0COOIMBO POJLIIO CY/AJII SK 3HABIS TPAIUIIIT 1 Ipetie-
JEHTY BiJipa3y He 3a3Halla CyTTEBHX 3MiH. SIK BiJ3Hauyae, aHANi3yIOUH
cutyarito B Aariii, B. bepaxem, «3araigpHe mpaBo NMEpeXHIIO 32 CBOIO
icTopito ABi HalOiINBIII 3arpo3u cBOeMY icHyBaHHIO. [lepma garyerbces
16—17 ct., KONH 3arajibHe MPABO BiUyJI0 KOHKYPEHIIiIO OUTBII BYKUBAHOTO
Pumcekoro mpasa. Came B 11eit epiof Tounacs 60porsda Mixk KopolieM
Ta MapJIaMeHTOM 33 BEPXOBEHCTBO — 00OpOTHOA, SIKY apJiaMeHT BUTPaBy'.
Caix migkpecinuTH, Io B [il 00poThOi i71e0NoTielo apIaMeHTy OyB yxe
MPOTECTAHTU3M 30BCIM iHIIOrO raTyHKy. B AHITIiI0 MacoBO MpUHIIOB

! Bepuxem B. Beryn o npasa Ta npasosoi cuctemu CIIIA / B. Bepuxem. — K. : YkpaiHa,
1999. - C. 46.
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KaJIbBiHI3M 1 MOYaB CTPIMKO MOMIMPIOBATHCA Y BUINIAI IPECBiTEpiaHCTBA
Ta KOoHrperamioHanizmy. Ilig yac aHTmiichkoi peBOMOMIT mix MPOBOAOM
KpomBens movano cTBepAKyBaTUCS HOBE MMYyPUTAHCHKE CBITOOAYeHHS
i opopmITFOBaIOCE TPABOPO3YMIiHHSI, Y PaMKaX SKOTO MOXKIIUBOIO 1 HE00-
XIJTHOIO BUIVIAJAjIa CTpara KOpoJis sk Hocis Biagu. Kirodosa iges, 110
Oyae mojaHa y pi3HUX BapiaHTax, — CyCHiIbHE )XKUTTS Mae OyTu obna-
IITOBAaHO Ha OCHOBI toroBopy. Sxmo cam ['ocnonp, MOBakalouu JIOIHHY
SIK CBOE YJIOOJICHE 1 MPOLICHE 3a TPiXH CIOKYTOI0 Icyca XpucTa TBOpiHHA,
BIIa€TbCs 10 BKiIananHs JloroBopy (3aBiTy) SIK OCHOBH CITiBiCHYBaHHS
3 JIFOJICTBOM, TO II€ TOH CMOCi0, BUKOPHUCTOBYIOUYHU KU 1 TOBaXKaKOUU
cBOOOMY IHIWBINA, IO Ma€ OYyTH BUKOPUCTAHUM i1 B OyIb-AKii JTHONCHKIH
cringpHOTI. [IpaBo po3yminocs sik Take, o gapoBaHo borom yepes napom
naHy OmaronaTth, y YMTaHHI 1 po3yMiHHI cyTHOcTi CBsitoro Ilucema.
OCKiNBKH y CHITBHOTAX JiSB MPHUHIINI OOMPAHOCTI Jigepa IK piBHOTO
cepell piBHHUX, BBaXKaJIOCs, IO MPUHIUI Ma€ MOLTUPIOBATHCS Ha BC1 MOXK-
TuBi 00’ €XHAHHS JIONEH, Y TOMY YHCHI y MeXax naepkaBu. He Bcska
Bllaja BBaxkanacs Bij bora, a numie ta, sika 3a0e3nedyBana BTUICHHS
LBOT0 MPUHLHNITY 3apafH CTBEPIKCHHS XPUCTHSHCHKUX 4eCHOT. Tomy
3HAKOBOIO BUIVIAAAJIA CTPaTa KOPOJS SK CBIIYEHHS MOYAaTKy HOBOTO 00-
namtyBanHs cBiTy. [licas mpasninas KpomBens i moganpmoi 60poTsou
B AHIIIIIO TOBEpPHYyIAcs MOHAPXis, ajle MPOTECTaHTH3M Pi3HOTO TaTyHKY
BKE CTAB MACOBUM SIBUIIIEM, CUCTEMA BIIaJI¥ 3a3HaNa CyTTEBHUX 3MiH: 3HAY-
HY POJIb II04aB BiAirpaBaT napjiaMeHT, 0OMEXYIOUH BlIagy KOPoJisi uepe3
3BEpTaHHS JIO 3aTAILHOTO TpaBa. «3arajbHe MpaBo, IKOMY HaJ[aBaB mepe-
Bary HapiaMeHT, 1aBajlo0 MOKIUBICTh BiICTOATH CBOOOAY, TOMY LII0 BOHO
CYTIPOBOUKYBAJIOCH BAXKHMH, (HOPMaTICTHIHIMU Tporieypamm»’. Takum
YHHOM, 30eperiacsi cucTeMa 3arajibHOTO Mpasa, 0 HaAiIsIIa CyI0 Ipa-
BOTBOPYMMH ITOBHOBKCHHSIMH «OpaKyJa» Mpasa, «IeKJIaMaTopay 1pasa,
POJLIIO TIepeTBOPIOBaYa 3 MpaBa 3arajioM y MpaBo, 10 € KOHKPETHUM pi-
LICHHAM cyay. [IpoTecTaHTChbKMI BIIMB CTaB BiAYyBaTHCS MEPII 3a BCE
B CYMi BUMOT IIIOJI0 MOPAIHHOCTI TIOCTATI CYIIi, sTka Ma€ BiAIOBigaTH
BHUCOKHUM cTaHaapTaM. HaBiTh Hanpukinii XX CT. HIAKPECTIOETHCS He3a-
MIEPEYHICTH ITi€] BUMOTH. « Y TiM CYI/Is, TIOMIJIKOBUI BUPOK SIKOTO TIPHU3BiB
110 MyONIIYHOTO CKaHaIly, MOXKe He TOOOI0OBATHCH 32 CBOIO Kap’ €py, SIKIIO
BiH, 3BMYaliHO, HE 3BUHYBAuy€TbCS B aMOpaJbHil a00 HENPHUIyCTUMIN

! bepuxem B. Beryn o npasa Ta npaBosoi cuctemu CIIIA / B. bepuxem. - K. : Ykpaina,
1999. - C. 46.
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MoBeAiHII a0 Kopynuii»'. | HapewrTi, HaiironoBHiLIe — 3IHCHEHHS Npa-
Ba 1 OTO 3aXHUCT y’K€ TPAAHIINHO MOB’I3YETHCS 3 BUBIPEHICTIO, AETab-
HOIO (hopMaTi3aliero MpoIeaypH, 10 CIPUHMAETHCS K 3aMOopyKa 1 BTi-
JICHHSI CTIPABEIJIMBOCTI.

VY CIIA dbopmyBaHHS OCHOB JIEPXKABHOCTI, CTAHOBJIEHHS IIPaBOPO3Y-
MiHHSI Bi/I CaMOTO0 MOYaTKy BifOyBajocs mia Oe3nocepeHiM BIIMBOM IIPO-
TecTaHTH3My. [IpencTaBHUKY Pi3HUX Tedild, 1 TepIr 3a BCe MpecBiTepiaHy,
a Hajauti OanTHCTH, KBAKEPH, iHILI, PATYIOUUCH BiJl IIEpecIiayBanb y AHIII1
3a YaciB MOHOBJIICHHS MOHapxii, BUI3ammm a0 [liBHivHOT AMepuky 3 Ha-
CTaHOBOIO OOJIAITYBATH CYCIUIBHE KUTTS 32 3MICTOBHOIO CyTHicTIO CBS-
toro ITuceMa, sIKy mMoCniioBHO Masia 3a0€3MeUUTH MOJENb CIiBiCHYBaHHS
Ha ocHOBI [loroBopy, Mo/enb, 0 BUXOAWIIA 3 pallioHali3amii CyCIiITbHIX
BiJHOCHH Ha OCHOBi BUMOT MOPaJIbHOTO XapakTepy. Ilepiii noceneHHs, sKi
CTBOPIOBAJIMCH Y PI3HUX MICISX KOJOHICTAaMHU-OJHOBIPISIMU, MUCTISTIU
y paMKax KOHIENIii NpUpOJHOTO MpaBa, BUPINIyBaJlu MPOOIeMy
00’extuBizamii npasa. 3a B. bepaxemom, y HoBoMy cBiTi 11ie TpuBaiwmii uac
Bi{UyBaJIacsl CIIOPIIHEHICTh MOMNISA/IB Y MIPaBOPO3yMiHHI 3 AHIJIi€E0, ale
SIKILIO TaM CHCTEMa 3arajbHOTro Mpasa Bce Oinbiie HaOyBana puc «dopma-
JTi3arii», To Ha MBHIYTHOAMEPHKAaHCHKOMY IiATPYHTI BOHA IToYajia HaOyBaTu
pHC «caMOCTiHHOCTI», 0cobnuBo 3 yaciB ctBopenHs CIIIA% YV momyky
OCHOB CYCHUIBHOT CHCTEMHOCTI ITiIKpeCIIeHa MTO3UIIisl, 1[0 BUXOUIIA 3 TIPO-
TECTAaHTCHKOTO MPaBOPO3YMiHHS, — yBara JIo IOCTaTi CyaJi, Ha sIKOTO
MOKJIaiaiacsi MOBHOTA BiAMOBINAIBHOCTI y pO3yMiHHI i 00’ €KTHBAIlii
npaBa, K npoBimHuka boxecTBeHHo1 Boni, Moro BeniHb MOpPanIbHOTO
xapakrepy. OnuH i3 3aCHOBHUKIB TakuX KojioHi# /xoH YiHTpomn, opraHi-
3arop micta-nioceneHHs bocron (Maccauycerc, 1630 p.), 3aramom cTBep-
JOKYBaB, 0 CYIIIS Ma€ mouyBarucst borom Ha 3emiti 1 BiTayBaTH oiOHMIMA
CTyHiHb BignmoBizambHOCTI. Tak, MOKEMO BiI3HAYHTH, 1110, TO-TIEpIIE,
caMa cucTeMa CyCHUIbHUX BiJIHOCHH, 110 pOo30yIOBYBaJilach HA OCHOBI
MOJIEJi JOTOBOPY, epeadavana CTBOPEHHS KOOPIUHYIOUOi BCIO CUCTEMY
gepe3 MPaBOTBOPEHHS 1 MPaBO3MiMCHEHHS IHCTAHITIT 1 ITi TOBHOBAKCHHS
neneryBaiuch cynasaM. [lo-npyre, cama moctars Cy[ii OB’ si3yBajach HE
TUIBKU 3 MOPAJBHICTIO 0COOMCTOTO KUTTS, 3HAHHAM TPaIuIii i mpere-

! Anaposa T. B. Cyznbl u cyne6HbIiT nporiecc Bennko6purannu. Aurnus, Yanbc, llot-
nanpus / T. B. Amaposa. — M. : VIH-T MeXxayHap. mpaBa u skoHoMuKH : Tpuapa JIta, 1996. -
C.3L

? bepuxeM B. Betyn o mpaBa ta npaBosoi cuctemu CIITA / B. Bepuxem. — K. : YkpaiHa,
1999. - C. 47.
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JEHTY, ajie 1 3 KOHIeNTyaJbHUM MPEACTaBICHHSIM IPUPOAHOTO MpaBa
y BIAMOBIAHOCTI 3 miAcTaBaMu AOTOBOPY 1 HOr0 MOpaJbHUM 3MiCTOM.
VY nporecTaHTCHKOMY CBiTOOAUEHHI HAroI0c poOUTHCS Ha TOMY, IO CBO-
001y BOJIi IFOMUHY Y 30BHIIIHIX MPOsIBaX HE 0OMEXY€E HaBiTh cam [ 0conp,
TOMY L€ TUTaHHS BUHOCHUTHCS B IOPUAMYHY ILIOLIMHY, A€ MPaBO Yepes
MOCTaTh CY[Al PETyNIOe AepKaBHE 1 MpUBaTHE KUTTs. JloroBipHa Moaens
nependayae MiHiMyM (DiKCOBaHUX 1 KOAM(IKOBAHUX MOJOKEHB, IO TI0-
KJIJIeHI B OCHOBY CHiBICHYBaHHS, OCKIJIbKH TOJIOBHOIO LIHHICTIO BU3HA-
eThes cBoOoa innuBina. Y Koncturyiiii CILIA BCTaHOBIIOETBCS, IO IS
«...3a0€3MeYCHHS HaM Ta HaIllUM Halaakam 0.1ae c60000uU BCTAHOBIIOEMO
i 3anpoBamkyemo 1o Konctutyuito aist Cionyuenux LtariB Amepuku»'.
«Ortmi-3acHoBHUKWY 1 TBOPI Konctutytii CIIIA, mo migkpeciroeTbes
y HayKoBiH jiTeparypi, Oynu 3Haiiomi 3 TBopamu T. [0606ca, k. Jlokka,
MoHTeck’ €, IHIIMX TEOPETHKIB AP KaBH 1 MpaBa UI0A0 TOTOBIpHOI OCHO-
BHU JI€p>KaBH, PO3MOIiTY BIaAH MiX ii riikaMu, cucteMu 30a1aHCOBaHOC-
Ti, a00 CTpUMyBaHb i IPOTHUBAT, ajle BOJHOYAC BOHH MOKJIAAAJIUCh 1 Ha
JOCBij peanizalii IpoTeCTaHTCHKOro MpaBopo3yMiHHs B icTopii HoBoro
Csity. Oxpemi TepHTOPii, [0 BUMIIS AT MOHOIITHO y 3B 3Ky 3 IIEBHUM
KoH(ecIfHUM (SIK IPaBHIIO, MPOTECTAHTCHKUM) YSABICHHSM, pO30yI0BY-
BaJIM CHCTEMY CYCHITBbHHUX BiIHOCHH 13 TIOXiTHUMH BiJ] 0COOIMMBOCTEH
BipOBUYCHHSI BapiallisiMH, aJie CIUJIbHA OCHOBA Y KIIFOYOBHX ITOJIOKEHHSIX
JI03BOJIsUIA T LIIXOM JOTOBIpHOCTI 1I0A0 criBicHyBaHHS. Llel mocBin
yXe nependayas NeBHY BIAAHY KOHCTPYKLIIO 3 YCTJIEHUMH ySBICHHIMHU
PO MPaBO i pPAMKOBHMH OCHOBAMH II0/I0 BTUJICHHS i71e1 cBoOoau Boui. Bin
pasoM i3 Tpaauiliero MiHIMaNi3My KoAMQiKaIil cIpoeKTyBaBCs Ha 3MICT
i 06csar Koncrurynii CILIA — 7 crareii i nume 27 MONpaBoK ax J0 CbhO-
TO/IHI — 1 peai3yBaBCsl MO0 BU3HAYEHHS MICIIsl i POJIi CYJOBOI BIIAIM.
Maibxe Bigpasy micis npuitHATTS KoHcTruTynii BUHUKIIA TpobiiemMa HarIs-
Iy 3a 301MCHEHHSM 11 HOpM y IIUPOKHUX KOHTeKcTaxX. CHTyallis BU3HAYMIACh
y 1803 p., mix wac po3msiny cripasu Map6epi npotu MezicoHa, Koiu OyIto
BCTaHOBJICHO, 110 3MicCT cT. 3 KoHCTUTYILIT Mpo MpaBo CyIOBOTO HATISAY
(npaBo BepxoBHoro Cyny nepeBipsATH KOHCTUTYLIHHICTh 3aKOHIB Ta il
THIINX JIBOX TUIOK BJaJi) BU3HAE HOTO SIK PAKTUYHO NMpPUTAMAaHHE caMiii
Koncruryuii. biblie Toro, «cyaai HagineHi “cymnoBoro Biagoro CrnomydyeHux
IIrariB” (cT. 3), MafOTH TIPABO caMi BU3HAYATH, IO € 3aKOHOM Y CIIPaBax,

! Koncturyuis CIIA [EnexTponHuit pecypc]. - Pexxum gocryny: www.archives.
gov.
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SIKi BOHH pO3DIIAAaI0TEY . «CaMOCTIHHICTEY 111010 PO30YyI0BH BCIi€T MPaBo-
Boi cuctemu CIIA, mipo sy 3ragye B. bepaxewm, 3 Hammoi Touku 30py, Bija-
TBOpUJIA 3aCAJAHUYMHN 3B 30K i3 MPABOBOIO CUCTEMOIO AHIVIII, ajie Ha JI0-
MiHAaHTHO BUPKEHOMY MiIPYHTI IPOTECTAaHTH3MY, Ha0ya KOHIENTyalb-
HHUX PHC, SKI BTUIIOIOTHCS 1 Ha choroaHi. [To-mepiie, mpoTecTaHTChKe
MIPaBOPO3YMiHHSI BUXOIUIIO 3 XPUCTUSHCHKOI peadiniTanii paioHanbHOCTI.
Y Mexax KOHLEeLI1 IPUPOIHOTO IIpaBa 11 03Ha4YaIo, 110 KOJIO MUTaHb 100
CYCHIUTBHOTO YKUTTSI BHHOCUTBCS 13 TEONOT1YHOT TUIOIIUHH B IOPHIUYHY, 1€
1 MalOTh CTBEP/KYBATHCS PaIliOHATBHI ITiTXOIH 1 MEXaHi3MH, IPU3HAYEHHS
JIep’KaBU — CTBOPIOBATH YMOBH 1 MPOCTIp I peaizaiii cBo00Iu BOII.
[lo-gpyre, mi3HaHHS HAANPUPOAHUX BHMIpiB IpaBa, X paLioHaIi3alilo
1 IOTOYHE 3A1MICHEHHS MaB 3MIHCHIOBATH TIEPIII 33 BCE CyA. ToMy JisSUThHICTD
cynni mobynosana y CIIA He Tinbku Ha mpouenypHiii BUBIpEHOCTI, K
y AHrmii, y 1i KOHTEKCTi TpaBOTBOPUICTh Mae HaOyBaTH XapakTepy
00’ €eKTHBAIIIT TOTO, 110 OB’ I3y€ThCs 3 BoxkuM NOBETIHHAM. Y TUTEHHS i€l
HACTaHOBH CIIPSDKEHO 3 MOPaJbHUMHU BUMIPaMU CyCITiIbCTBA SIK 1HIUKATO-
POM 1 KOpEISITOM OIIHIOBAHHS CIPABEIIMBOCTI.

3BUUaifHO, HAUOIIBLINIA BIUIMB MPOTECTAHTCHKOTO MIPABOPO3YMIHHS,
MalyTh, MO>KHA 3aikcyBaTy mpotsaroM novarky icropii CIIA. Tak, HaBiTh
y nosimi moao BepxorHoro cyny CHIA 3ragyerbes, 1o 10 1835 p. yci 6e3
BUHATKY Horo wieHu OyH TiJIbKH YoJI0BiKaMu-nipoTecTantamu. Ha ceoroa-
Hi Crionyueni ltarn AMeprkn — GararoHalioHajbHa Ta MOMiKOH(peciiHa
nepkaBa, 1 Oynp-siki nocwianus Ha bora Ha odiniiiHomy piBHI (SK y mpo-
MoBax konumrHbporo npesuaenta CLIA JIxopmka byia) 3aknn BUKITHKA-
I0Th 3pO3yMiJli MUTAaHHA 1070 KOH(eciiiHOCTI yaBnenb npo bora. Ha
(pms3ax cynosoi 3amu Oyxaisni BepxosHoro cymy CLIA (1935 p.) € 306pa-
JKCHHS 3aKOHOJIaBIIiB SIK TOXPUCTUSHCHKOI emmoxu — Moiices, Kondyis,
TakK 1 MCISIXPUCTHSIHCHKOI — mpopoka MoxamMena. YTiM 3arajibHuil pa-
HIOHAJBHUHM MIiAXiJ, YBaXHICTh 10 IPOLECAYPH 1 OUiKyBaHHS HaJIMOPasb-
HOCTI y pillleHHsX BepxoBHOTO Cyay 3anuinaioTscst HeaMiHHuME. P. JIBop-
KiH 3arajioM IiJKPeCIIIOE caMe «B3aEMHY BIATIOBITHICTh (DyHIaMEHTATBHIX
MOpaJIbHUX MPHUHIUITIB CYyCIiJILCTBA 1 MMPaBay» XapaKTEPHOIO O3HAKOIO CY-
yacHocti CIIAZ.

! Bepuxem B. Beryn o npasa Ta npasosoi cuctemu CIIIA / B. Bepuxem. — K. : YkpaiHa,
1999. - C. 49-50.

> us.: TamaHara B. BepxoBeHcTBO IIpaBa: icTopis, HomiTuka, reopis / Bpasn Tama-
Hara ; rep. 3 aHr. A. Imenka. — K. : Bug. gim «KueBo-MornnsaHcbKa akagemisi», 2007. -
C. 160.
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oxo msxiB pO3BUTKY Mi>KHApOJHOTO MpaBa, HOro 1HCTUTYLIH 1 B
LBbOMY KOHTEKCTi 30JMKEHHS aHINIO-aMEePUKaHCHhKOT MPAaBOBOI CHUCTEMHU
1 CHCTEeMU KOHTHHEHTAaJbHOTO IpaBa, TO, HE3BAXKAIOUU Ha PI3HULIIO came
CHUCTEMHOTO XapaKTepy, B OCHOBI AKOI iCTOpis, JOCBiJI, CBITOIVISIIHI 0CO-
ONMMBOCTI, Ha MIATPYHTI CYYacHOTO PaIlioHai3My CIIOTVISAA€THCS MOCTYTIO-
B€ 30JIMKCHHS ITO3ULIIH.

AHaI3yI09H TisTbHICTE €BPOMEHCHKOTO CYTy 3 TIPaB JFOIUHH 13 3aCTO-
CyBaHHsI HUM HOpM KOHBEHIIIT PO 3aXUCT MPaB JIFOIUHU 1 OCHOBOIIOJIOKHHX
cBoo6oz 1950 p., I1. M. PaGiHoBHY IOXOIUTH BUCHOBKY, IO «. . . JUCKYCIT 1100
BUTIyMaueHHs TIOHSITTS MPaBa TPUBATUMYTh 1 HaJami. AJe pH [bOMY, T'ajia-
€MO, HUHI HEe MOXKHA He OpaTu [0 yBaru “eBporneicbke” (B O3HAYCHOMY
BHUIIIE — JIEII0 YMOBHOMY — CEHC1 PABOPO3YMIHHS, SIKE IPYHTY€EThCS Ha
AHTPOMOJIOTYHIH mapagurMi)»', i «...Take MPaBOPO3yMiHHSI MOXKHA Ha3BaTH
iHCTpyMeHTanbHO-IoTpeboBuM»?. YV CIIA, mocunarouuck Ha JTisUTbHICTD
cyaui Xonmca, mo Hanpukiadi XIX cT. BUCTymaB i3 KPUTHKOIO Teopii He3a-
JISKHOTO iCHYBaHHS mpasa, 3 30-x pp. XX CT. BIIUyBa€THCS BIUIUB MIKOJIH
pealticTiB, 0 PO3BUHYIN OOHBI /el XomMca: mo-Tepiire, o 3aKoH He T0-
TpiOHO «BIIKPHUBATH YU MPOTOJIOIIYBATH», HOTO HEOOXITHO CTBOPHUTH; IT0-
JpyTe, TI0 HOTO 3MICT 3aJICXKHUTH BiJ PI3HUX COMIaThHUX, MOTITHIHIX, €KO-
HOMIYHUX, ICTOPUYHHX Ta 1HIIAX TEHACHIIIN, SKUMH CBiJOMO UM HECBIJIOMO
KEpYIOTBCS Cy/i. Y MiAICYMKY HIIEThCSI PO OOIPYHTYBaHHS i apryMEeHTAIliI0
PpILLIEHHS, TIPOIIEC, Y SIKOMY 3aMaJIO «s TaK BiIIyBaio».

Bapa6am O. IlporectanTu3m B pa3BuTuM o0uiero npasa Aurimmn u CIIHA

B crarbe B KOHTEKCTE TIOMCKa OCHOB 3(()EKTUBHOTO HCIIOIb30BAHUS IPUBHE-
CCHHOTI'O ITPAaBOBOT'O MHCTPYMECHTApPU CTAaBUTCA Hpo6neMa BJIMSAHUA ITPOTECTAH-
TH3Ma Ha (JOPMHPOBAHHE AHITIO-aMEPHUKAHCKOW ITPABOBOM CEMbH, OYE€PUHBACTCS
KpPYT' TEOJIOTHYECKUX BOIPOCOB, KOTOPHIE PEAJIN30BATIUCH B MIPOTECTAHTCKOM
MIPaBOTIOHMMAaHNH, BBISICHSIOTCS TOCIIEACTBHS NX BO3AECHCTBHS HA Pa3BUTHE 00-
mero npasa B AHmnK U CLIA. Ocoboe BHUMaHuE yIensieTcsi IpOTECTaHTCKOMY
000CHOBaHUIO CBOOOIBI Y€JIOBEKA B MUPCKOM JKM3HH, JOTOBOPHBIM Hadajgam 00-
IIECTBEHHOTO COCYIIIECTBOBAHMUS, CBSI3M IIPaBa U MOPAJIH, POJIH CylNeOHOI CHCTEMBI.

Kniouegvie cnosa: nporectanTH3M, o0lIee IpaBo, cBoOOa, THOepannu3M, 10-
TOBOpPHast OCHOBA, NpaBo B uctopuu Anrnu u CIIA, cyne6Has cucrema, Mopanib
1 TIPaBo.

! Pabinosud I1. M. Cy4yacHe eBporeiicbKe IpaBOPO3YMiHH: COLlia/IbHO-aHTPOIIO/IOTiY-
Hi Havasa / I1. M. Pa6inoBuy // AHTpomnosnoris npasa: ¢pimocodcpkuil Ta OPUSYHNI BU-
mipu (cTaH, mpobnemy, mepcreKTUBM) : MaTepianu Ilepuroro Beeykp. Kpyriaoro ctomy
(m. JIbBiB, 16-17 Bepec. 2005 p.). — JIpBiB : FOpug. ¢-t JIbBiB. Hau. yH-TY iM. I. Opanka,
2006. - C. 263.

* Tam camo. - C. 260.
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Barabash O. Protestantism in the development of the common law of
England and the United States

In an article in the context of the search of efficient use of legal tools for
introduced raise the problem of the influence of Protestantism on the formation of
the Anglo-American legal family, outlines a range of theological issues, which are
realized in the Protestant law, which clarified the consequences of their impact on
the development of common law in England and the United States. Particular
attention is paid to the Protestant justification of human freedom in the life of this
world, the treaty principles of social coexistence, respect of law and morality, the
role of the judiciary.

Keywords: common law, Protestantism, freedom, liberalism, contractual basis,
the judicial system, ethics and law, law in the history of England and the United
States.
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