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VK 340.132.6 C. IIpuiima, KaHAU[AT IOPUANYHNX HAYK,
acucTeHT Kadefnpu Teopii gep)kaBu i mpa-
Ba HanionanbHoro yniBepcurery «fOpu-
OVYHa aKafeMid YKpaiHu iMeHi fpocmasa
Mypporo»

IIpyHIMI pO3yMHOCTi TIyMaYeHHA HOPM IIpaBa

Po3yM € ofHi€r0 3 HACKIIaJHILINX KaTeTopii, IKUMU IPOHU3aHE MIPaBo.
Be3 npaBuibHOTO 11 pO3yMiHHS HEMOXKIIMBO MPAaBHIBHO PO3YMITH caMe
MpaBo, a OTKe, IPABWIBHO WOTO peani3oByBaTu y Oyab-sKii Gpopmi. Apke
3arajJbHOBIZIOMO, IIIO «IIpaBO — IIe¢ Hacammepen po3ym» (Lex est aliquid
rationis).

Po3yMHICTB TpaauLiHO PO3IIANAIOTH SIK OJHY 3 YECHOT JIFOIUHHU MOPSII
i3 CIpaBeAJIUBICTIO, PO3BAXKIMBICTIO Ta MyXHicTI0!. CaMe pOo3yMHICTb
€ THM, 1110 TpocuB npemyapuit Conomon y bora, mo6 OyTH 31aTHUM yipaB-
JIATHA CBOIM HApOIOM 1 CynuTH Horo. A amocton [laBen Ha miaTBepKEHHS
BJIACTHBOCTI PO3yMy OyTH OCHOBOIO TPaBOCYIJIS MHCAB: Xi0a HEMa€e Mix
BaMH JKOJHOTO PO3YMHOI0, XTO MIT' OM PO3CYyIUTH MiX Oparamu cBOiMu?
(1 Kop. 6, 5).

VY dinocodii po3ym € Kareropiero, 10 No3Hauae abOCOTFOTHE HAYAIIO, SKS
CKJIaJiae siApO poJOBOI CYTHOCTI JIIOMWHK Ta BUSBISIE cede y dpopmax mi-
3HaHHSI, [JIECTIPSIMYBaHHS, OpraHizallii Ta BUpoOHUITBA. TOOTO BiH € 1eB-
HHAM a0COTIOTOM, IO JISKHUTHh B OCHOBI OYyIIb-KO1 chepr AiSTBHOCTI JTFOTU-
HU. Y3arailbHIOIOYH Pi3HOMAHITHI MPOSBU po3yMy y dopmi dinocodii,
monrHa Ha0yBae MOXKJIMBOCTI BUKOPHCTOBYBAaTH BCIO MOBHOTY TBOPYOi
eHeprii po3yMy A/ BiITBOPEHHS caMoi cede SIK MiTiCHOT iCTOTH?.

BinmomMo, 1110 CBOEPITHUIA KYIBT PO3yMy OyB XapakTepHHM AJS €OXH
[IpocBiTHHUIITBA, KOTIH JFOAUHY HaIIISUTH 3AaTHICTIO MI3HAHHS CBITY B yCiX
foro nposiBax. IIpuponHo, 110 TONOBHUM IHCTPYMEHTOM IIpU LILOMY OyB
JOACHKUHM po3yM. OfHAaK 1€ SIBULIE CAra€e CBOIM KOPiHHAM e mnbme. Tak,
mie 3a yaciB JlaBHpoi [ penii BuHMKIIA panioHamicTHYHa TpaguLis — ¢igo-
co(chbKkHi HampsM, 10 BU3HABAB PO3YM OCHOBOIO Ti3HAHHS 1 MOBEIIHKH
JONIeH, HKEPENIOM 1 KpUTEpieEM ICTHHHOCTI BCiX JKUTTEBHUX CIPSIMYBaHb

! ®inocodis mpasa : HaBd. noci6. / O. I. Maumnbsy, JI. [I. Baitpauna, C. I. Makcumos
Ta iH. ; 3a pef. O. I. lannnbana. — K. : I0pinkom Inrep, 2002. - C. 222.

? Kparkuit dpunocodckuit cnoapb / mox pen. A. I1. Anekceea. — 2-e u3g,., nepepao.
u gor. — M. : [Ipocmext, 2002. - C. 314-315.
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monuad. [Ipu npomy pauionamnizm Oepe cBiit mouatok Bin ¢imocodii Co-
Kpara, sIKMi BBa)KaB, 110 METOIO JIIOAMHY € Mi3HaHHS camoi ceOe. €auHni
LUISIX 0 LBOTO BiH yOauaB y palioHaJIbHOMY MHCJICHHI.

JIost ropuctipyneHIii po3yM — 11e KUTTs rmpaBa. OcoOIMBOro 3HaYEHHS
BiH HaOyB y aHIJIO-aMEepPHKaHCHKiil TPaBoBiii cucTeMmi, 1e PakTHIHO BH3HA-
€THCSI IEPILIOYEPTOBHUM CEpeJl JUKEPEI IpaBa, Xxo4a 3 (popMaabHO-IOpHIIY-
HOro OOKY Bifirpae JnIie JOTOMIKHY poib'. Tak, y cHCTeMi aHITIiCHKOTO
3arajxpHOTO TpaBa (common law) 3HAYHO MOMMPEHOIO € ifesi PO PO3yM-
HICTh TIO3UTHBHOTO TIpaBa; HOro OCHOBOIO BIPOJOBXK aHIIIHCHKOI icTOpil
CITy’KUB TIPUHIIMI «BEPXOBEHCTBA po3ymMy» (rule of reason) abo «3n0poBuit
D1y31». BiAmoBiiHO 10 HHOTO MPUHIMIT (HOPMA), 3TiJHO 3 IKUM BHPIlIyBa-
nacs crpasa, MaB OyTH 00yMOBJICHHUI CaMOI0 IPUPOAOIO MTPABOCYIAs, a He
MPOCTO MICTUTH MOCUJIAHHS Ha BiIOBIIHI HOPMaTUBHO-TIPaBoOBi akTH?. Lle
MOSICHIOETHCS ICHYBaHHAM (DyHAaMEHTaIbHOTO 000B 3Ky CyAi 0RO PO-
3yMHOTO 31 CHEHHS CBOTO PO3CYLy; aJKe HEpO3yMHH BapiaHT € He3a-
KOHHHUM 1 CyIJIsl Ma€ YHUKATH Horo. PO3yMHICTh IpH IbOMY Ma€ OXOILTIO-
BaTH HE JIMIIE pe3yibTar, a i nporec. Lle o3Havae, 1m0 miaKuIaHHsI MOHETH
MO)K€ IPUBECTH /10 HEOOX1THOTO pe3yIIbTary, OHAK LeH IpoIiec He MOKHA
BBaKaTH PO3YMHHUM",

VY cucteMi 3arajbHOTO TpaBa MOHATTS «PO3yM» Ma€ KilbKa 3HAYCHb.
B onmaux BUMagKax BOHO XapaKTePU3YEThCS K MOBCAKICHHE KHUTTSI, CYTh
3arajibHOTO (CyINiBCHKOTO) MpaBa, B IHIINX — SIK MIEBHUI pO3yMHHUH 3aci0
3allOBHEHHS ICHYIOYHX MPOTAIMH y CTaTyTHOMY Tipasi. [Ipu npomMy mosic-
HIOETHCS, IO PO3YM HE € SIKUMOCH HEBH3HAYEHUM MOYYTTSAM CHpPABEIIIH-
BOCTI KOHKPETHHX 1HIMBIIyyMiB; LIE PO3YM Y TOMY BUITIALI, SIK 1OTO po3y-
MIIOTb CyAJi, SIKi MIKIYIOTHCS MEPII 3a BCE MPO CTBOPEHHSI CTPYHKOI CHC-
teMu npaBa'. Pa3oM i3 nuM «po3ym» crpuiiMaeTbcs TAKOXK y CEHCI
YXBaJICHHSI PO3YMHOTO CYA/IIBCHKOTO PIllICHHS 3 IEBHOT CIIPAaBH B yMOBAX,
KOJTM ICHYIOTh CEpHO3HI MPOTANINHN B MeXaHi3Mi IPaBOBOTO PETYIIIOBaHHS
BiJITHOCHH Yy BiINOBiIHIM cepi®. Tak, cymii, Kepyrounuch 3M0POBHM [ITY3/I0M,

! MaBupg P. OcHoBHbIe npaBoBbie cricTeMbl coBpeMmenHocTy / P. TaBug, K. Koddpe-
CrmHosy ; ep. ¢ pp. B. A. TymanoBa. — M. : MexxyHap. otHouteHus, 1999. - C. 264-265.
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MAaloTh BUPILINTH, Y4 PO3YMHO BUMATaTH Bijl OHOTO 3 OAPYXKS MPOJOB-
JKyBaTH TEPITITH TOBEIIHKY iHIIOTO. CaMe po3yM I03BOJISIE IM OTPUMYBaTH
OIHOMaHITHI Pe3yJbTaTH Yy CIIpaBax aHAJOTIYHOTO XapakKTepy, YHACHTiIOK
YOro MOCTYIIOBO BUPOOJISIOTHCS pallioHaTbHI MPUHIUIIH, SKi 3TOIOM 3MO-
KYTh 3aCTOCOBYBaTHCS y 0araTh0oxX Pi3HOMaHITHUX CHUTYyaisx 06e3 Oymb-
SIKOTO OOMEXEHHSI CITPaBEIIMBOCTI'.

Kpim 11b0or0, pO3yMHICTB € OHHUM i3 BOKIIUBUX KPUTEPIiB TSI CyTOBOT
nepeBipKy MOBENiHKK Cy0’ €KTiB mpaBa. Hampukman, omiHIO0O4MA po3yM-
HICTB il aIMIHICTPATUBHUX OPTaHiB, aHIIIIHCHKI CYIH BUKOPUCTOBYIOTh
craamapt BencOepi, sxuii OyB chopmynboBaHmil y cripaBi Associated
Provincial Picture Houses v. Wednesbury Corporation (1948). Bignosin-
HO /10 HBOTO pIillIeHHs aJMiHICTPATUBHOTO OpPTaHy, MPUWHITE B MeXax
HOTro AMCKpELiifHUX MOBHOBa)XXKeHb, MOXe OyTH CKacoBaHE y mpoueci
3MIHCHEHHS CYJJOBOTO KOHTPOJIIO, SIKIIIO BOHO € HACTIJIHKU HEPO3YMHUM,
110 JKOZICH 1HIIMK aIMiHICTpAaTUBHUHN OpraH, Ail04U PO3YMHO, HE IPUIHSB
Ou ioro?.

[TpoTe KaTeropiero «po3ym» KOPUCTYIOTHCS HE JIMIIE B CHCTEMI aHIJIO-
aMEpHUKaHCHKOTO MpaBa. Y JiTepaTypi MO>KHA 3yCTPIiTH MO, 3TiTHO
3 IKHM POMaHO-Te€pMAaHChKa ITpaBoBa cUcTeMa (hopMyBaiacs Ha OCHOBI
PUMCBKOTO TIpaBa, KOTPOMY BiKe Oyia BifioMa iziesi, 3a SIKOI0 CYCHLIBCTBO
Mae IiJKOPIOBATUCS HOpMaM po3ymy’. Y KpaiHax i3 I[i€l0 CHCTEMOIO, e
IPaBO € HacaMmmepe, NPOAYKTOM 3aKOHOIABCTBA Ta HOPMH IpaBa MalOTh
3arajibHUN XapakTep, po3yM 3a3BHYail IIyKalOTh y CAaMOMY YHHHOMY TIpaBi
y Tiporieci #oro 3acTOCyBaHHS ¥ TiyMadeHHs. Po3yMm TyT Bimirpae OUThII
Ba)KJIMBY POJIb Y TIYMadeHH] 3aKOHY, HDK y TOMY, 100 A00yIOByBaTH Mpa-
BO. TakuM YMHOM, caMe IPUHIIAIT PO3YMHOCTI € Ti€0 CIUIBHOIO OCHOBOIO,
sika 00’ €THY€ Bl OCHOBHI IIPaBOBi CUCTEMH (@HINIOCAKCOHCHKY Ta POMaHO-
TepMaHCHKY): MK eMITIpU3MOM aHIIIIKIIB Ta JOTIKOI0 (paHIly3iB icCHYE
IOCh CEpeHE — TOHSATTS, IO iX MPUMHUPIOE Ta CTAHOBHUTH LEHTP IIHX
cucteM. Lle moHATTS — po3ym*.

! JInoitx . Vimes mpaBa: pernpecCcuMBHOE 3710 MM COLManbHasi HeOOXORUMOCTB? /
I JInoip, ; mep. ¢ anrit. 0. M. IOmamesa, M. A. IOmamesoit. - M. : IOHoHa, 2002. - C. 70.

2 IlleBuyk C. CyroBa HpaBOTBOPYICTb: CBITOBMII JOCBIA i mepcnekTuBy B YKpaini /
C. IlleBuyk. — C. 377.

* YBaposa O. O. Ponb npyHLMIIB IpaBa y mpolieci IpaBo3acTOCYBaHHA : JIC. ... KaH.
opup. Hayk : 12.00.01 / Onena OnekcanppisHa YBaposa. — X, 2009. - C. 71.
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BaxnuBo Bii3HAYMTH, 1O TOCITIHKSHHS KaTeropii «po3ym» HeoOXiaHe
TaKoX /IS e()eKTUBHOTO 3MIMCHEHHS iHTEepIpeTamiitHol JisSIbHOCTI, 10
00YMOBIIOEThCA 3arajibHAM XapaKTepOM MpaBa, a TAKOK 0COOIUBOIO HOro
MOBOI0. Bakko ysiBUTH, 1110 6€3 PO3yMHOCTI MOKJIMBO BiAITYKaTH AifiCHUN
3MICT OI[IHOYHUX TePMiHIB a00 3MiliCHUTH aHali3 Oynb-sSK0i HOPMH, HaIi-
JICHOT 03HAKOIO0 a0CTPAKTHOCTI, 100 KOHKPETHOTO KUTTEBOTO BHUIIAJKY.
Sk BigzHagae P. [{umnmeniyc, 3MaTHICTE MiAMOPSAIKOBYBATH CUTYAIIIIO Tild 94X
IHII HOPMi, YMIHHS MTPABIIIFHO aCOIIIOBATH Ty YH iHIITY CUTYAIiI0 3 HOP-
MO0 TIpaBa, 1o ii Peryitoe, € TATaHTOM po3CcymuBoCTi!. Ile momoxeHHs
CTOCYETKCS HE JIUIIE TPaBO3aCTOCYBAHHS, 2 MAE PEai30BYBaTHC 1 i 9ac
iHTeprperarii. A/pke 3rajjane acoIlifOBaHHs YKUTTEBUX BUITA]IKIB i3 HEBU-
TIyMaueHOI0 HOPMOIO € HEMOXIIMBUM. TakiUM YHHOM, TIIyMaueHHs [IpaBa
TaK caMO Ma€ BiAMOBIaTH BUMOTaM PO3YMHOCTI a00 K pO3CYAJINBOCTI,
1 SIKIIO 1S MiSTTbHICTh HE 3aCHOBYETHCS HA PO3YMHOCTI, TO TOBOPUTH TIPO
e(heKTUBHICTH 11 3MIHCHEHHS IOCUTH BaXKO.

PosymHicTs BimoOpakae skicHMiI OiK iHTEpIIpeTallii Ta BIacTuBa iif came
yepes Te, 0 BOHA € JiSUTbHICTIO, B OCHOBI SIKOT 3HAXOIAUTHCS TaKa BIACTH-
BICTb JIFOJICHKOT CBIJIOMOCTI, SIK PO3yM. TaK, SIKII[0 TOBOPUTH PO TIYMauCH-
HSA SIK TIPO JISTBHICTD, SIKa 3MIHCHIOETHCS PO3YMHOIO 0CO00T0, TO 1€ 03Ha-
yaTuMe, 10 IHTEPIPETaTOp BUABISIE ce0e K PO3CYUTHBHUI, CTPUMAHHIA,
TOJIKOBUH CY0’ €KT.

I. PanOpyx Big3HauyaB, M0 3a3BUYal IOPUAUTHE TIIYMAdCHHS BiIpi3-
HSETHCS Bi IHTYITUBHUX (POPM MPUMITHBHOTO TIIyMadeHHs (peliriiHoro,
MHUCTELTBO3HABYOTO TOII0) CBOEIO B LIJIOMY PalliOHATBLHOK MPUPOIOKO.
BoHo € He mariyHuM a00 MICTHYHHM TIIyMad€HHSM, HE T'POI0 TITHOOKO-
JYMHOCTI, a TorigHoto iHTepnperanieo’. Tak camo €. B. BacbkoBchkuid,
nocunatourck Ha [, @. [TyxTty, HarojouryBaB Ha TOMY, IO BiJ] KpalHOLIIB
IOpUCTa MAIOTh OXOPOHSITH 3I0POBHM TITy3]1 1 pO3yM; Ha HOTO TYMKY, 30B-
HIIITHI, TaKi, 110 He TPOHHUKAIOTH JI0 CYTi CIPaBH, TpaBUiIa KOPHUCHI JIHIIe
IS C1a0KUX OB, OCKIIBEKHY 3BIIBLHSIOTE 1X BiJl HEOOX1HOCTI CAMOCTIii-
HOTO MHCIICHHS. AJie TaKUM 0co0aM Kpalie 3a Bce He OpaTucs 3a Tiryma-
yeHHs’. CaMme depes e PO3yMHICTh pa3oM i3 JOOPOCOBICHICTIO CIif

! Hunmneniyc P. F0pupuana merogonoria / P. Liunneniyc ; nepexnan, aganranis, npu-
K/Iajy 3 IpaBa YKpainu i cmcok TepMiniB P. KopryTu. - K. : Pedepart, 2004. - C. 129.

2 Pan6pyx I. @inocodis npasa / I. Pap6pyx ; nep. 3 Him. €. [Tpuuenis, B. IIpuxopbko. -
K. : Tanmem, 2006. - C. 32.

* BacbkoBckuit E. B. IJuBmmcTuyeckast METOOMOTH. YdeHMe O TOTKOBAHUM Y IIPU-
MeHeHMM IpaxkiaHcKux 3akoHoB / E. B. BacbkoBcknit. — M. : AO «IlentplOpVHOP»,
2002. - C. 57.
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BHU3HATU KPUTEPIEM, MEXKEIO 3I1HICHEHHS iHTEepIPETaTOPOM CBOIX ITOBHO-
Ba)KCHb'.

BopmHouac mpuHIHIT po3yMHOCTI iHTEpIIpeTarii i caMm Ma€ BiIIOBiIHI
kpurepii. Tak, f. I. €cunoBuy 3a3HayaB, WO AJS TOTO, 0K TIyMadeHHS
3aKOHIB CIIPUIMAIOcs SIK pO3yMHE i MpaBUIIbHE, HEOOX1IHO TOTPUMYBAaTH-
Csl TAKMX 3araJlbHUX MpaBWII 1 MOJIOKEHB: 1) Hacammepen yepes Te, 10
TIyMaueHHS 3aKOHY Ma€ IParHyTH J0 BCTAHOBJIEHHS TOYHOTO CEHCY H ic-
TUHHOTO PO3yMYy HOTO, TO OYEBUIHUM € T€, IO e ICTUHHUHA PO3yM He
MOXE 1 He TOBHHEH CYIIEPEYHUTH 3arajJibHOMY 30pPOBOMY INTy3/10Bi; 2) IKUM
OM YMHOM HE TIIyMauMBCS 3aKOH: 3a OyKBaJbHUM HOTO CEHCOM, 3a LiJLTIO
BUJIAHHS M 32 3arallbHUM J{yXOM 3aKOHOJIABCTBA, BiH 3aBXIIM Ma€ iHTEp-
MIPETYBATHUCS 3T1AHO 13 CIIPaBEIINBICTIO; 3) 3aKOH HE MOYKE TITYMAadnUTHCS 31
LIKOJOI0 TUM 0c00am, 3317151 OXOPOHH TpaB SIKKUX BiH NpuiiMaBcs; 4) cyn He
€ BIANOBIZAIBHUM 3a HEIOIKH 3aKOHIB, aJKe 3aKOHOAABYOI BJIaJH BiH HE
Mae i, OTXKe, He MOXKe aHi 3MIHIOBaTH, aHI MOKpAaIlyBaTH 3aKOHIB, ale
3000B’s13aHUI 3aCTOCOBYBATH iX JIMILIE TAK, SIK BOHHU iCHYIOTb; 5) KacauiiHui
Cy/l TOBHHEH TAYMa4YHUTH 3aKOHU HE 1HAKIIIE SIK Y JTyCi 3aKOHOIABIIs, yoada-
104U Ty METY 1 Ti HACIIKH, 10 IPUIYCKaB 3aKOHOABELb, BUAAIOUHN 3aKOH,
TaK, 00 HACTIAKY BijJl BUAHHS 3aKOHY 30iraJiucs 3 HACHIIKaMU Bifl HOTO
TIlYyMaueHHs1; 6) TIyMa4eHHs 3aKOHIB Ma€ BCTAHOBIIOBATH iX TOYHUH CEHC
Ta ICTHHHHHN PO3yM”.

Li xpuTepii JOMOBHEHI B OAHOMY 3 IPUHLUIIIB IPUPOAHOTO TIpaBa, ae
i1es1 pO3yMHOCTI BTiJIeHa B TaKy (OpMyiy: HOpMa O3UTHBHOTO NpaBa € He-
YUHHOIO, AKIIO BOHA C(OPMYITbOBaHA HEUITKO, MiCTUTh CYIEPEYHOCTI UH
CYIIEpEeYUTh IHIIUM HOpMaM, abo Xk il BUMOTH HEMOXIIUBO JOTPUMATH.
Hanpuknan, cyms E. Koyk y cripasi nokropa bonema (Dr. Bonham’s Case)
(1610) 3a3HauaB: AKIO TPUHHATHIA 3aKOH CYIIEPEUHUTD 3arajJbHOMY IPaBy
Ta 3I0POBOMY IIIY31Y, € 3IOYMHHUM a00 HEMOXKIIMBUM 10 BAKOHAHHSI, IOTO
CITi/T BU3HATH HEYMHHHM 1 3y[THHUTH HOTO Jit0°. TaKMM YHHOM, IO3UTHBHE
IIPaBO TAKOXK IPOHU3YETHCS EIEMEHTAMHU PO3yMY: TI04acTH O€310CepeaHkoO,
y ¢opMi yCBIIOMIIEHHS CIIPaBEIJIMBOCTI, IKE, KPIM TOTO, 0OYMOBIIIOE I1I€
i HeoOXiJIHy KPUTHKY YMHHOTO TpaBa. Pa3oM i3 1M BBaXKaroTh, 1110 TO-

! Bepaus I. [Jo6pocoBeCTHOCTD KaK OfMH U3 IIPEe/IOB OCYLIECTBICHNA IPaXKAaHCKIX
npas [Enexrponnmit pecypc] / I. Bepamsan // IIpaBo u 5kusHb. — 2012. — Ne 2 (64). — Pexxum
mocrymy: http://www.law-n-life.ru/arch/n162. aspx.

*EcunoBiry 4. T. O TonkoBanmu 3akoHos / fI. I. Ecunosuy // KypH. MyH-Ba I0CTUINANL. —
1894. - Ne 2. — C. 103-106.

* IlleBuyyk C. B. OcHOBY KOHCTUTYLIIHOI IopycIIpyAeHLii : HaBd. noci6. / C. B. Illepuyk. —
X. : Koncywm, 2002. - C. 52, 54.
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HATTS po3yMy HaOyBa€ JIETITUMYIOUOI CHIIH, TOOTO PO3YM HaIiJISETHCS
¢dyHKieo neritumizanii mpasa. [{o Toro x 3aBASKH 3B’SI3Ky ifeil mpaBa
3 PO3YMHICTIO 0C00a, siKa 3IIHCHIOE TIIyMa4eHHs a00 3aCTOCYBaHHS ITPaBa,
[IOBMHHA BUXOAUTH 3 IIPUITYLIECHHS, 110 3aKOHH 3aBKAU PO3POOIISIOTHCS HE
3a IPUHLUIIOM AOBUIBHOI BUNAAKOBOCTI, a AJIsl AOCSATHEHHS Y IIEBHOMY 00-
Ccs131 pO3YMHHUX 1 yepe3 1ie BiATBOPIOBAaHUX LiJIEH, aJke Jie MaHye MpaBo,
naHye Takox i posym'. Tomy, 3riHO 3 i/ie€ro paBa, 3aKOHHM 1 3aCTOCOBYBa-
TH (TJyMauUTH) TOTPIOHO BiAMOBIAHUM YHHOM?.

LlikaBuM IS IIHOTO TOCIIIKEHHS € TIOTVIS IIUBIIICTIB, SKi BU3HAYAIOTh
PO3YMHICTb SK Jii, TI0 3iACHUIA O JIFOIIMHA, STKa Ma€ HOpMaTbHUH, cepe-
Hill piBeHb IHTENEKTY, 3HAHHS Ta KUTTEBUH IOCBif. [HaKIe Kaxkydw, O1i-
HIOIOUH PO3YMHICTB AiSTIBHOCTI, PO3IVISIAIOTHCS HE 1HTENEKTYaIbHIHA 200
BOJILOBUH €JI€MEHTH pealbHUX Aill KOHKPETHOTO Cy0’€KTa, a IepeBipsAeTh-
Cs1 MOXKIIMBICTh BUMHEHHS BIAMOBITHUX A1 «CEPeAHBOIO» 0¢00010. IcTOT-
HUM TYT € T€, [0 HOpPMAaJIbHA JFOJMHA, 0a)KaI0uH 3/11HCHUTH TIEBHY JTisTb-
HIiCTb, OyITa 371aTHa 3pOOUTH 1€ B KOHKPETHUX YMOBaX. Hanpukiasm, po3ym-
HHH CTPOK — IIe Yac, HeOOXiZHUH po3yMHIH 0c00i Ayt BUMHEHHS Aii
B KOHKpEeTHOMY BUNazKy. [1ix posyMHUMHM X IisSIMH CJi MaTd Ha yBasi Ti,
110 3aikcHIIa OU OLTBIIICTD Jrofei y momiOHil cuTyarii’. BogHouac KoH-
CTPYKIIisl «3BHYAHA PO3yMHA JIFOJIHAY ITHPOKO BUKOPHCTOBYETHCS aHIJIO-
aMEpUKaHCHKHM TIPAaBOM 1 BU3HAYAETHCS K YOJOBIK (UM XKIHKA) 3 JaBH
MPUCSHKHIX ab0 SK «Imacakup 3 aBToOyca B Kizerxemi» (paiion Jlonmona)?.

[ToHsATTS pO3yMHOI 0COOU BUKOPHUCTOBYETHCSA TAKOXK Y MPHHIMIIAX
YHIJIPYA. Y HuX 3a3Haua€Thes, 0 JOTOBIP Ma€ TITYMaYUTUCS BiIIOBiTHO
10 3araJIbHUX HaMipiB CTOPiH, TOOTO y 3HAUECHHI, SIKE aHAJIOT1YHI CTOPOHAM
pO3yMHI 0cOOM HajiaBaii O JOTOBOpaM y TUX caMUX 0OcTaBuHaX. binbIie
TOT0, BUMOT'a PO3YMHOCTI 3000B’513y€ Cy0’ €KTa iHTepIpeTalliiHOl Tisiib-
HOCTi oOMpaTry Jif0 Ta 3AIHCHIOBATH ii Tak, 100 BOHA 3a HOPMAJIHHOTO
PO3BUTKY MPUYHMHHO-HACIIKOBHX 3B’S3KiB MaJia MPUHANMHI MiHIMAIIbHO
KOPHCHY €()EKTHBHICTb.

' Trode O. Posym i mpaBo. CknafoBi iHTepKy/IbTYPHOTO HPaBOBOrO AUCKYPCY /
O. Ivodde ; mep. 3 Him. JI. A. CuthHuuenko, M. 1. Kynraesoi. — K. : Anprepnpec, 2003. -
C. 22,33,

2 Boigmacku ©. OCHOBHBIE IOTIOKEHUSA yUeHMs O Iopuaudeckom metope. Y. 1/
®. bupnuacky // VIHOCTp. HayKa 4acT. mpaBa. BecTH. rpaxa. mpaBa. — 2006. —
T.6,Ne 1. - C.214.

* EcumnoBud f. I. O TonkoBanun 3akonos / . I. Ecunosuy. - C. 115.

4 JInotip II. Vigest mpaBa: penpeccMBHOE 3710 MK COLManbHasi HEOOXOAMMOCTH? /
I. JTnoiig,. - C. 68.
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OpnHak, 3 iHIIOro 60Ky, He MOYKHA MTOBHICTIO MIPUMHATH HABEICHHIA T10-
VIS IPECTABHUKIB IIUBIILHOTO TpaBa Ta MEPEHECTH HOTOo 10 chepH TIIy-
MadeHHs. SIK ysaBIsSeThCs, v cdepi iHTepuperarlii He CITil TOBOPUTH PO
cepenHiii, HopMalIbHUN po3yM Oe33amnepeyHo, OCKIIbKA HEMOXKIIUBO Hi
B SIKOMY pa3i MOPIBHIOBATH PO3YMHE TIYMa4YeHHS, 110 3/[iICHIOETHCS HAyKOB-
1eM, rpodecioHanom abo 3BHYATHOIO 0CO0O00, SIKa HE Ma€ CIemiallbHUX
3HaHb y Ii# ramy3i. KpiMm Tor0, «po3yMHa IoArnHa» MOXKe OYyTH 0O0TSIKEHOIO
KyIo0 3a0000HIB, HEOCBIUEHOCTI, BTACHUX HEPO3B’I3aHUX MPOOJIEM TOIIIO,
a OTIKe, I[eH TePMiH € HeOCTaTHHO TOUHHUM ',

MokHa BIIMITHTH, HIO 3BEPHEHHS JI0 MPUHIHITY PO3YMHOCTI, KpiM
yKa3iBKH Ha pO3yMHY 0CO0Y, BiIOYBa€ThCS TAaKOXK IMPH BU3HAYCHHI CTPOKIB
1 BCTAaHOBJICHH] pO3MIpiB BiIIKOAYBaHHS IIKoAHW. Hanpukian, y mpakTuii
€BpOIEHCHKOTO CY/Y 3 IPaB JIOIUHY KaTeropis «pO3yMHICThY» BIKHBAEThCS,
SIK TIPABUJIO, y CIIOJYYEHHI 31 CIIOBOM «CTPOK», ajpke y 4. 1 cT. 6 €Bporeii-
ChKO1 KOHBEHIII] TIPO 3aXUCT TPaB JIFOAMHHI 1 OCHOBOIIOJIIOKHUX CBOOO 3a-
KpITUICHE NPAaBO KOXKHOTO Ha CYJAOBUN PO3IVIS Y PO3YMHHIA CTPOK.

BaxnuBoro hyHKIi€0 TPUHLIUITY PO3YMHOCTI € TIepeBipKa iHTepIpeTa-
LIHHUX BUCHOBKIB Ha abcypaHicTh. 1l[o Oinbime mincTaB BBaKaTH OTpUMa-
HHUH pe3yibTaT 0e3ry3auM, TO HEOOXITHIITUM € BUKOPUCTAHHS 3acaau
po3yMHOCTI. BomHO4Yac cItij| BiA3HAYHTH, 10 TaK 3BaHE «30JI0TE MPABHIIO
TIYMaUeHHS» IJIKOM 00yMOBIIOETHCS TPUHIIUIIOM PO3YMHOCTI: TpH ic-
HYBaHHI Pi3HUX BapiaHTIB PO3YMIHHS TUX CaMHX TEPMiHIB HE0OXiTHO 00-
paTH TOH, 110 JO3BOJISAE€ YHUKHYTH aOCypaHOCTI BUCHOBKIB. OTXKe, 3 MOX-
JINBUX PO3’SICHEHb 3aKOHY HEOOXiJHO 00MpaTH Te, MPHU SIKOMY 3aKOH
OTPUMYE HaHOIBII PO3YMHE 3HAUEHHS 1 MOXKE 31CHUTH HalO1IbIL CIIPH-
STIINBY JIit0%.

Hanpuknaza, HeqoTpuMaHHS BUMOT MPUHITUITY PO3YMHOCTI ITPaBOTITY-
Ma4HO1 JisUTEHOCTI MOXKe Oy TH PHUYUHOIO a0CYypAHOCTI iHTepIpeTaliiHIX
pe3yibTaTiB mpu TIyMadeHHi 4. 2 ¢T. 376 LIK Ykpainu, BiAmoBigHO 10 K01
oco0a, sKa 3aificHIIa 200 3IHCHIOE cCaMOYMHHE OyIiIBHUIITBO HEPYXOMOTO
MaifHa, He Ha0yBa€ IpaBa BIACHOCTI Ha HBOTO, SKIIO TO3BOIUTH OTPUMY-
BaTH 1I¢ MaHO Y CMAaJ0K. Y bOMY pa3i caMe MPUHIIMIT PO3YMHOCTI iHTEp-
mpeTanii nmpaBa He J03BOJISIE CIAIKOEMIIO HAOYTH TpaBa BIACHOCTI Ha
HE3aKOHHO 3BeZIeHYy OY/iBIIO, OCKIIBKU IIe MaifHO HE € 00’ €KTOM IIpaBa
BJIACHOCTI, TIPO 110 3a3Ha4daeTbes y 1. 6 [locranosu [Inenymy Bumioro

! Bapak A. Cypeiickoe ycmoTpenne / A. Bapak. - C. 18.
? IllepieHeBuy I. ®. O6mas teopus mpasa : yueb. mocobue : B 2 1. / I. ®. llepurene-
Bu4. — M. : IOpup. komremx MI'Y, 1995. - T. 2, Bhim. 2, 3, 4. - C. 284.
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CHeniai30BaHOro cyay YKpaiHH 3 po3DIsALy LHMBUIBHUX 1 KPUMiHAJIBHUX
cupaB «[Ipo mpakTHKy 3aCTOCyBaHHs cyAamu cTarTi 376 L{UBiIBHOIO KO-
JeKcy YKpaiHu (Ipo MpaBOBHUI PEXXUM CaMOYMHHOTO OYIiBHHIITBA)» Bil
30.03.2012 p. Ne 6. lo cnaako€eMIiB MEPEXOIUTD JIUILIE MPABO BIACHOCTI
Ha Oy/iBeJIbHI MaTepiajy, 00JaHaHHS TOIIO, SIKi Oy BUKOPUCTaHI B IIPO-
1ieci 1boro Oy/MiBHUIITBA, @ TAKOXK 000B’ 30K BIAIIKOTYBATH BAPTiCTh BUTPAT
Ha 3HECEHHS CAMOYMHHOTO Oy[iBHHLITBA 1 IPUBEACHHS 3¢MEIbHOT JUITHKN
JI0 TIOTIEPETHROTO CTaHy y pasi ioro 3ueceHHs (1. 7 [locranoBu [lnenymy
Bepxosnoro Cyny Ykpainu «IIpo cynoBy mpakTUKy y cripaBax Ipo craj-
kyBaHHs Big 30.05.2008 p. Ne 7).

Cuin 3a3Ha4UTH, 10 PUHIIMT PO3YMHOCTI iIHTepIpeTailii npasa HaOyB
(hopmMasTbHOT BU3HAUEHOCTI, MPUHAWMHI B YKPaiHCHKil CHCTEMI 3aKOHO/IaB-
CTBa, X04a i y Henpsamiit popmi. Tak, neBHUI KpOK y OiK BUSHAHHSI TPHH-
LUITY PO3yMHOCTI 371ificHeHnii KojekcoM aaMiHiCTpaTHBHOTO CYJJOYMHCTBA
Ykpainu, 3riqHo 3 11. 6 4. 3 CT. 2 SIKOTO Y CIpaBax 010 OCKapKeHHS PillieHb,
T 9u Oe3MisUTLHOCTI Cy0 €KTIB BIIaJHUX MOBHOBAXKCHB aJIMiHICTPATHUBHI
CYIH, 30KpeMa, TIEpeBIPSIOTh, Y1 MPUHHATI (BYMHEH1) BOHU PO3CYIIIHBO.

Hasenemo 1ie Kinbka NPUKJIAAiB 3aCTOCYBaHHS IPHUHLUILY PO3YMHOCTI
mig gac intepnperanii. Tak, npu TnymadenHi 4. 2 c1. 50 CK Ykpainu (6atb-
K¢ 3000B’513aH1 MIKJIyBaTUCS PO 370POB’ Sl IUTHHH ) IPUHIUITY PO3YMHOC-
Ti Oyzie JOTPUMaHO, SIKIIO IHTEPIIPETYBATH 110 HOPMY, 30KpeMa, Y TAKOMY
CeHci: 000B’SI3KOM 0aThKIB € OXOpOHA 3/I0pOB s IiTEH, HABITH Y TOMY pasi,
KOJIM JIJISL LILOTO TM JIOBENETHLCS BiIMOBUTHCS Bij{ BaKI[MHAIl] BIIACHUX JITEH,
SIKILIO YCTAaHOBAa OXOPOHU 310POB’Sl HE HaJacTh MOBHOI 1 mpaBanBoi iHGop-
Mallii mpo ii MoXo/PKeHHS Ta He HaJIaCTh JJOKA3iB TOTO, IO BaKIIMHA POKIIIIA
BCi BUITPOOYBaHHS 1 € HEOS3MEUHOO JIJIS KUTTS 1 30POB s AITEH.

LmrocTpani€ero MprHIMITY pO3yMHOCT] TIyMadeHHs € TAKOX ITOJIOKEHHS,
o mMictuthed B 11. 9 [Mocranosu [Tnenymy Bepxosaoro Cyny Ykpainu «IIpo
CYZIOBY MIPAKTUKY B CIIPaBax IMpo BIIIIKOAYBaHHS MOPaIbHOT (HEMaitHOBOT)
mkomu» Bix 31.03.1995 p. Ne 4, 3rigHO 3 SKUM pO3MIip BiAIIKOIXYBaHHS
MOpaJIbHOI (HEMAtHOBOT) IKOAM CYIl, BUXOASYH i3 3aca] PO3yMHOCTI, BH-
BaKCHOCTI Ta CIPABEIJIMBOCTI, BU3HAYAE 3aJICKHO BiJl XapakTepy Ta 00-
CATY CTpaxaaHb ((i3WIHUX, TyIIEBHUX, ICUXIYHUX TOIO), SIKUX 3a3HaB
MO3MBad, XapakTepy HeMaHOBHX BTpaT (IX TPUBAJIOCTi, MOXKIIMBOCTI Bij-
HOBJICHHSI TOIIIO) Ta 3 ypaxyBaHHsM iHIINX 00CTaBHH. 30KpeMa, ypaxoBy-
IOTBCSL CTaH 340POB’S MMOTEPIIIOro, TSXKKICTh BUMYILICHUX 3MiH Yy HOro
KHUTTEBUX 1 BAPOOHNYMX CTOCYHKAX, CTYIiHb 3HIKSHHS IPECTUIKY, IT1IOBOT
penyrarii, 4ac Ta 3ycuIIs, HeoOXiIHI ISl BIIHOBJIICHHS TONEPEIHBOTO
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CTaHy, JOOpOBiIbHE — 3a BJIACHOIO 1HILIaTHBOIO YW 32 3BEPHEHHSM I10-
TEPIILIOr0 — CIPOCTYBaHHS iHPOPMAIIIT peAaKiiiero 3aco0y MacoBoi iH(Op-
Mmartii. Tak camo i B m. 6.3 MeTtogumunux pexomernnanii Min’tocry «Bin-
LIKOAYBAaHHS MOPAJbHOT MIKOAM» 3a3HAYAETHCS, 10 PH BU3HAYCHHI PO3-
Mipy BiJIIIKOAYBaHHS BPaXOBYIOTHCSI BAMOTH PO3YMHOCTI.

Binmogimao 110 cT. 9 €BponeiichKoi KOHBEHITIT PO 3aXKCT MPaB JFOIH-
HU 1 OCHOBOTIOJIOXKHUX CBOOOJI, KOXKEH Ma€ MpaBo Ha CBOOOMY pedirii, 1o
BKJIOYA€ CBOOO/IY ITPOIOBIIyBaTH CBOIO PEIIIrit0 YU MIEPEKOHAHHS K 1HIH-
BiJlyalTbHO, TaK i pa30M 3 IHIITUMH, Y ITyOJIYHOMY YU IIPHUBATHOMY TIOPSAKY
B OorociTyKiHHI, HABYaHHi, BiAMPaBIEHH] PENiriiHUX 1 KYJBTOBUX OOPSIIiB.
VY 3B’3Ky 3 IMM BHHUKAE MMUTAHHS II0JJ0 MEX TPOIIOBITyBaHHS CBOIX pe-
JMTiHHUX TOTIAMIB 1 MOXKIMBOCTI PEBHOTO 3BEPHEHHS A0 BipH Ta iX
HaB’s3yBaHHs, 110 OXOIUTIOETHCS ASUIBHICTIO Mpo3emiTiB. JoTpumaHHs
MPUHIIMAITY PO3YMHOCTI 3MYCHIIO €BPOIIECHCHKHI CYIl TUIyMAuUTH IO HOPMY
Yy TaKOMY CEHCI, 1[0 X04a peiriiHa cBo0oa BiTHOCUTHCS HacaMIepes 10
«IMOMHM IyITi», BOHA BKIIOYAE, KPIM TOTO, CBOOOIY CHIOBiIyBaHHS pedIirii,
BKITIOUAIOYH MPABO CIIPOOYBATH MEPEKOHATH CBOTO OJIMKHBOTO. BomHowac
CT. 9 He 3aXHWIIac MPO3ENITU3M AK HiSUTbHICTB, IO MPOMOHYE MaTepiabHi
YH COIlialIbHI TIepeBaru, ado K isUTbHICTH MO0 3AiCHEHHS 3JI0BKHBAI0-
YOro THCKY 3 METOIO OTPHMAHHSI 3rOJU JOIyduTHCs 10 LlepkBu, mpo mo
Cyn 3a3HauuB, HaMpuUKIan, y cupasi Jlapuccuc ta inmi nporu ['pemii
(Larissis et al v. Greece) Big 24 motoro 1998 p. Takum unHOM, iHTEpIpE-
Tallisi OO NONOKeHHsT KOHBEHIIIT, 3aBASTIYI0UN MPUHIIMIIOBI PO3YMHOCTI
TIIyMadeHHs, T03BOJISIE BCTAHOBUTH O1NTBIII-MEHIII KOHKPETHI MeXIi 3/ii-
CHEHHS peliriiiHoi mpomoBiii.

[MpukiagoM, HaBaKky, HEXTYBAHHS MPUHIIMIIOM PO3YMHOCTI MOXKHA
BBakaru Aii [lamaru mopaiB B Aarmii y ciipasi R. v. Maginnis (1987). e
OpraH MaB IHTepHpeTyBaTH 3MicT cT. 5 3akoHy «IIpo BiAmoBiAaIbHICTH 32
HE3aKOHHMI 00ir HapkoThKiB» 1971 p., ne 3a3Hauanocs, Mo NpaBonopy-
IIeHHSIM € BHITaJI0K, KOJH 0co0a CBiIOMO 30epirae HapkOTHK i3 HaMipOM
Horo mocrauaHHs iHIIIH 0co0i. 3a i€ CpaBOIO MOl 3HAMILIA B aBTO-
MOOLIi 0OBMHYBa4YE€HOTO MAKyHOK 3 aHAIIICI0, OJ{HAK BiH CTBEPIKYBAB, 1110
MMaKyHOK HAJIeKUTh HE HoMy, a OyB 3alMUIIEHUH HOro 3HAHOMUM, SIKUU
30upaBcs 3rogoM 3adparu HapkOTUKUA. OOBUHYBadeHUH OyB 3acymKeHUH
CYJIOM TiepIIoi iHCTaHIIi{ 3a Te, M0 CBiZloMO 30epiraB y cebe HApKOTHK «3
HaMmipoM #oro rmoctadaHHs iHIIii 0cobi». [1pu mepernsaai ciipasu [lamatoro
JIOpAIB OyJIO MPOTOJIONICHO, IO 0c00a Oyina 3aCy/KEHO 00T PYHTOBAHO.
Ha npoMy Hamossirainu 4oTupH 3 1’ st topaiB. I muine oaua — inopa [odd
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UYiBeni — OyB HE3rogHMI 13 BUPOKOM caMe uepe3 pOpMyITIOBaHHS «3 Ha-
MipoM TOocTadyaHH"». BiH 70BOIUB, 110 CJIOBO «II0CTAYaTH» HE BIAMOBIIAE
1i{f cUTYyaIlii, OCKiIEKH He MOXKHA TOBOPHUTH IIPO Te, IO MPAIliBHAK KaMepH
CXOBY UM B3yTT€BOI MalCTEpHIi MOCTa4da€e KIIEHTaM pedi, 3alUIIeHi HUMH
pauimie. TakuM YHMHOM, JiSTHHS MiJCYHOTO MalOTh KBaJi(iKyBaTHCS HE SIK
MTOCTavYaHHs HAPKOTHKIB, a AK iX He3aKoHHe 30epiranns 0e3 metn 30yTy. Ha
Hally ITyMKy, came mo3uilist jopaa ['odda Yiseni BianoBigae mpuHIUIIOB]
PO3YMHOCTI TIIyMadeHHs, a i1HIII JIOPAH, TOPYIIUBIIN HOTO BUMOTH, JI0-
Ty CTHJIN HEBUMPABIaHNH OyKBaJi3M 1 THM CaMHM HETPaBUIIBHO IHTEpITpe-
TyBaJI HOPMY 3aKOHY.

TakuM YMHOM, IPHHIUIT PO3YMHOCTI TAyMa4eHHsS HOPM IpaBa MOXKHA
BH3HAYHUTH 5K 3acajy iHTepIPETaIiifHOl MisITFHOCTI, BIMOBIIHO O SKO1
iHTepIpeTaTop MOBUHEH BUPILINTH OCTABJIEH] TIepe] HUM MUTaHHS TaKUM
YUHOM, a0W YHUKHYTH a0CYpAHOCTI BUCHOBKIB, IOCATTH MaKCUMYyMY
000B’A3KOBOT KOPHCHOCTI Ta BiIIYKaTH KOMIIPOMIC Mi>K KOH(DITIKTYIOUNMHU
HOpPMaMH 44 0CO0aMHU, 110 Y3rOKyBaUCs O i3 3aralbHUMH YSIBICHHAMHU
PO PO3YMHICTb.

Hpuiima C. [IpyHUMD pa3yMHOCTH TOJKOBAHUSI HOPM NpaBa

B crarbe ocymuiecTBieHa 00LIeTEOpETHYECKAs XapAKTEPUCTUKA IIPUHIIMIIA
Pa3yMHOCTH MHTEpPIIPETAllMK HOPM TIpaBa M MpoaHATU3MPOBaHa ero ClIoCOOHOCTh
MIPEOI0ICBaTh a0CYPAHBIC BBHIBOIIBI IPABOTOIKOBAHHS. TaKKe pACCMOTPEHO TaKOEe
CBOWCTBO pa3yMma, Kak 00beIIHEHUE aHTIIO-aMEPHUKAHCKON U pOMaHO-TePMaHCKOH
TIPABOBBIX CHCTEM.

Knroueswvie cnosa: pazyMHOCTD TIPaBa, pa3yM Kak UCTOYHHK IIpaBa, MPHUHIHII
Pa3yMHOCTH TOJIKOBaHUsI HOPM TIpaBa, IPeoIoIeH e a0CypIHOCTH HHTEPIIPETalIU-
OHHBIX BBIBOJIOB.

Priyma S. Principle of a reasonableness of interpretation of legal rules

In the article general theoretic characteristic of a principle of a reasonableness
of interpretation of legal rules is carried out and its ability to overcome absurd
conclusions of legal rules interpretation is analyzed. Such feature of reason as
unification of Anglo-American and Romano-German legal systems is reflected also.

Keywords: reasonableness of the law, reason as authority, principle of
a reasonableness of interpretation of legal rules, overcoming of absurdity of
interpretative conclusions.
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