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Ilepenne cioBo

Crano BXe TpaguLiiHUM MIOpiYHE MPOBEICHHS MIKHAPOIHOI HAyKOBO-
MIPaKTUYHOI KOH(epeHI1ii, opranizatopamu sikoi € HarioHanbHUi 10pUIudHAR
yHiBepcuTeT iMeHi fpocnaBa Myaporo, HaykoBo-gociainHuil iHCTUTYT BHU-
BUYCHHS MTPo0JIeM 3JI04MHHOCTI iMeHi akaiemika B. B. Crammca HanionanbpHoi
akajeMii mpaBOBUX Hayk YkpaiHu Ta BceykpaiHchka rpomajchka opraHiza-
s «Acomiarlisi KPpUMIHAIBHOTO TpaBa», 3 OOTOBOPCHHSAM HANOINBII AKTY-
IBHIIINX IpoOJIeM KpUMiHANBHOTO mpasa. Lleit 30ipHUK MICTUTh MaTepiau
4eproBoro HaykoBoro (opymy, 3ariaHoBaHoro Ha 9—10 xoBtast 2014 poky,
MIPUCBSYEHOTO PO3B’A3aHHIO MPOOJIEM HAayKH KPUMiHAJIBHOTO TIpaBa B IJIO-
IIMHI CUCTEMH MDKIMCUIUIUTIHAPHUX 3B’ s3KiB. OOpaHHs opraHizaropaMu Ta-
KOI TEMH Ma€ TOSCHEHHS.

Jpamarnyri niofil B YKpaiHi, HEraTHBHO MO3HAYHMBIIUCH HA YKPATHCHKO-
MYy CYCITIJIbCTBI, 3MYCHJIM 3HOBY i 3HOBY IIE€PEOCMHUCITIOBATH OCHOBHI )KHTTEBI
HIHHOCTI CyYacHOi JIIOAWHH Ta ITOCTABUTH HA MOPSAOK JCHHUN YUMAJO IH-
TaHb IPABOBOTO XapakTepy. AIKe 0COOIUBOI TOCTPOTH HAOYIH MPOOIeMH 3a-
Oe3MeYeHHS IPUPOTHUX TIPaB 1 CBOOO/I JTFOIUHHM 1 TPOMAJITHIHA, CyBEPEHITETY
JepyKaBU, OCHOB OE3MEKH HAIIOTO CYCIIbCTBA Ta iH. | camMe HOpME KpHMi-
HAJIFHOTO IpaBa SIK HAHIOTYKHIIIOTr0 IHCTPYMEHTA IIPAaBOBOTO PearyBaHHs Ha
(bakTH mopymeHHa IUX 0a30BHX aKCIOM MaroTh BiAirpaBaTH OJHY i3 IIPOBiJ-
HUX POJIEH.

Pa3zom i3 TUM ChOTOIIHI MU € CBiIKAMH TIOOANBHOI 1HTErpalii He Jule
€KOHOMIYHOTO, MONITHYHOTO 1 KYJIBTYpHOTO IIPOCTOPY CYYacHOTO CBiTy, a i
Oe3rnocepeIHIMHI yYaCHUKaMHU Oe3MepepBHOTO MPOIecy BUPOOJICHHS i anpo-
OyBaHHS €IMHUX KOHIENTYAJIbHUX MIAXOAIB Y 60pOTHOi 31 3mounHHicTIO. | 11€
HE BUITAJIKOBO. AJKe cepell IITo0aTbHUX BUKIIMKIB ChOTOJICHHS OJTHUM 13 Hali-
01 OOJICHUX 3aTHIIA€ThCA HEOAKAHHS OKPEMHX OCI0 JKHTH 3 MOYYTTSIM
MOBArd JI0 MpaB 1 cBOOOJ 1HIINUX TPOMAJISIH, IHTEPECIB CYCIUIBCTBA, 3aKOHIB
nepkaBu. CyKeHHS IIOJ0 BU3HAUCHHS POJi M 3HAUCHHS HAayKH KPUMiHAJb-
HOTO TIpaBa B CUCTEMI MKIMCIUILUTIHAPHUX 3B’ 3KIB ¥ ypaxyBaHHS HaIpaIlio-
BaHb MIXKTaJy3eBOTO CIIBPOOITHHUIITBA (3 OIVISIY Ha MPEBAJFOBAHHS MPOTS-
TOM TPHUBAJIOTO Yacy MPHUHIUITY MOHI3MY B PO3BUTKY KPUMiHAJIBHO-IIPABOBOT
HayKH [IO0 YSBJICHH PO 3JOYMHHICTH Ta KapaHICTh, CTPATETIIO i TaKTHKY
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00pOTHOU 31 3ITOUMHHUMU AISTHHSAMH) BUSBIISIFOTBCA AJISI Cy4aCHOT'O HayKOBOTO
MIPOCTOPY OCOOINBO aKTyaTbHUMHU.

SIK CTBEPIUKYIOTH CIICIIAJIICTH B TaIy3i METOAOJIOTIi HAYKOBOTO MOIIYKY,
Haluikasimi ifei, rimore3n i kKoHUENUii y HayIl BUHUKAIOTh SIKPa3 HA CTH-
Ky PI3HUX JOCITITHUIBKUX TapaJurM, KYJIBTYp, TPAJIHIINA, MIXKIACIUILTIHAP-
HUX KOMIUIEKCHUX JIOCTiKeHb. ToMy BOa4aeThCsl aKTyallbHUM 1 CBOEYACHUM
3BEpHEHHS J0 MPOOJIEMHU BUSHAYECHHS BEKTOPIB MIKIUCIUILTIHAPHUX 3B S3KIB
HayKH KPUMIiHAIBEHOTO MPaBa y KOHTEKCTI JOCHTiTHUIIBKOTO OyTTs. Te3u ydac-
HUKIB SIKpa3 i MPE3eHTYIOTh YHCICHHI MPOOIeMH MIXINUCIUIUTIHAPHOTO Xa-
pakTepy, 0 BUHUKAIOTh Y KPUMIHAIBHOMY IpaBi, aje pO3B’s3aHHS SIKUX €
HEMOXKJIMBUAM 0€3 3BEpHEHHS HE JIHIIE O CYMDKHHX Tally3ed 3HaHb, a # 0
IHIIMX, THOZ1 3aHAJTO BiIJaIeHNX, HayK. J{iHCHO, MPOTATOM 4YaciB He3aexk-
HOCTI BITYM3HSIHA KPUMiHAIBHO-TIPABOBA JyMKa OTpUMaJa MOMITHOTO PO3BHU-
TKY, YOMY CIIPHUSUIO CTAHOBIICHHS HAIliOHAJIBHOI MPABOBOI CHCTEMH 1 CHCTEMHU
MpaBa, 3pOCTaHHS TOMUTY Ha OPUIUYHY JIiSUIBHICTh Ta TiABUIICHHS MTPECTH-
Ky IOpUCHpPYACHLIi, po30y0Ba HAIL[IOHANBHOI CHCTEMH IOPHIUYHOI OCBITH
1 HayKH TOILO.

Ha nam mormsiza, TppoMa BEKTOpaMH BiAMIYeHOI B3a€EMOII €, MO-TIepIIe,
3B’S30K KPUMIHAJbHOTO IpaBa SIK CKIAJ0BOI 3arajibHOi CHUCTEMH HayKo-
BUX 3HaHb 3 TYMaHITApHUMH 1 HaBITh MPUPOTHHYNMH TaTy3sMH, MMO-APYTE,
3B’SI3KM HAYKW KPUMIHAJIBHOTO TpaBa 3 1HIIMMHU IPABOBHUMH HAyKaMH i, T0-
TpeTe, 3B’S30K JaHOT HAyKH 3 1HIIMMH HayKaMH TaK 3BaHOTO KPUMiHAJIbHO-
MIPaBOBOTO ITHKITY.

g mepiioro BeKTopa B3aeMOo/ii KpUMIHAIBHOTO MpaBa y CUCTEMI MikK-
JUCIUIUTIHAPHUX 3B’ SI3KIB € XapaKTePHUM KOHCTATAIlisl 3B’ A3KiB KPUMiHAIbHO-
TO [IpaBa HacaMIepes1 i3 T'yMaHITAPHUMH 1 IPUPOTHUIUMH TaTy3sMH HAyKOBO-
ro 3HaHHs. YacTo HEOOX1THICTh OXOPOHH MPEIMETIB IUX cep HAYKOBOTO
OCMHCIICHHS BiJl CyCNiIbHO HeOe3MeYHUX MOCiIraHb Aal0Th MOIUITOBX JJIS
PO3BUTKY i€l KpUMiHAIBHO-IIPABOBOTO XapakTepy. lcTopii Hayku mupoko
BistoMi Taki nmpukiau. 1o cTocyeThes MIIONMHA IOPUIUIHOTO 3HAHHS, TO JI0
TaKUX MPUKIIAIIB CITiJ] BiTHECTH BUKOPHCTAHHS I0PUANIHIMHI HAYKAMH, Y TOMY
YHCIi # KPUMIHAJIBHUM IIPaBOM, 3HaHb 3arajbHOI (iocodii, MeTomoorii Ta
noriku. Tak, CTBOpEHHS yueHHs PO MPUHIIUIHN KPUMIHAIBHOTO TpaBa, CTPYK-
TypHa 1mMo0ya0Ba 3aKOHY PO KPUMIiHAJIBHY BiANOBiAAIBHICTh, TIIyMAa4CHHS
BIJIMTOBITHUX HOPMATHUBHO-TIPABOBUX MPHUITUCIB, 3arajJbHUI PO3BUTOK HAYKU
KPUMIiHAJIBEHOTO ITPaBa SIK TAKUH € HEMOKJIMBAMHE 0€3 3BEePHEHHSI 10 HAyKOBO-
T0 arapary 3a3HaueHOro BUIlle 'yMaHiTapHOro 3HaHHA. Kpim Toro, ehekTuBHUN
KPUMiHAJIbHO-TIPABOBUH 3aXUCT €KOHOMIYHUX 1 MONITUYHUX BiTHOCHH, MOPab-
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HUX 3acaJl CyCIiNbCTBA HE YABISETHCS MOXKIUBUM 0€3 4ITKOTO PO3YMiHHS
HOPUPOIH I CTPYKTYPH CYCHITBHO-TIOMITHIHOTO i €KOHOMIYHOTO yKJIaay KHT-
TS, & TAKOXK I[IHHOCTEW CydacHOI IUBLIII30BAHOT JIFOAMHY, 3HAHHS TIPO 1110
YeprarThCs HacaMIiepe/l 3 Teopii eKOHOMIKH, 1CTOpIT, OIITOJIOTI|, COLIOJIOTII,
KYJIBTYpOJIOTii TOILIO.

OxpeMo CIIiJT 3a3HAYUTH, 10 CyYacHa MOJITHYHA CHUTYyallis B YKpaiHi i
CBITI, SIK HIKOJIH, aKTyai3ye 3HAYCHHS HAYKH KPIMIHAIBHOTO IIpaBa y KOHTCK-
CTi 3B’SI3KiB 13 MIKHAPOAHUM IyOJIIYHUM MPABOM Ta TaKOIO Tajy33l0 OCTaH-
HBOTO, SIK MDKHApOJHE KPUMIHAILHE TPaBO, SIKHM PETYIIOEThCS CIIBPOOIT-
HHUITBO JIepKaB 1 MDKHApOJHHMX Oprasizariil y 60opors0i 31 3I0YMHHICTIO,
nepenyciM 31 3I04MHAMU IIPOTU MHpY, OE3MEKH JIFOJICTBA Ta MIKHAPOAHOTO
MIPaBOTIOPSIZIKY.

JpyruM BEKTOpOM MIKIMCIUITTIHAPHUX 3B SA3KIB 3a y4acTIO HAyKH KpHU-
MIHAJIBHOTO MPaBa OXOILIIOETHCS UMMAJ0 MUTAHb «EKCILTyaTalil» MiXramy-
3eBUX KaTeropiif, MOXOMKEHHsI KUX BiJ MOYATKy CTAI0 MOKIIBHM 3aBISKU
PO3BUTKY BiNOBIIHUX 3HAHB Y JIOHI IHIINX IOPUANIHUX HAYK, TAKUX SK KOH-
CTUTYILIIHE, aJMIHICTpaTUBHE, IIUBUIbHE, CiMEliHe, Tocnojapchke, (piHaHCO-
Be, MUTHE Ta 1HIIIE MMPaBO, & Tak camo (QyHIAIll Cy4acHOTO TPaBO3HABCTBA —
3arajgbHOI Teopii AeprkaBw i mpaBa. Tak, BAAIMM IPUKIAIOM iHTETrpanii HayKu
KPUMIHAJIBHOTO TIpaBa Y MDKIUCIUIUTIHAPHUHN TPABOBUII IPOCTIP BHUCTYIIAE
MPaKTHKa KPUMiHAIFHO-IIPABOBOTO 3aXHCTy EKOJNOTIYHUX IIPaB, IHTEICKTY-
QJIBHOI BJIACHOCTI Ta CyMDKHHX IIPaB TOIIO, B SIKilf IIMPOKO BXKMBAIOTHCS Ka-
Teropii, TOCKOHaJIO po3po0IIeHi caMme CyMIKHUMU Taly3siMU IIpaBa. Y 3B S3Ky
3 IIUM BU3HAETHCS BAXIIUBUM JOTPUMAaHHS YHi(IKOBAaHOTO MOHATIHHOTO ara-
pary Ta HayKOBOTO iHCTPYMEHTapilo K y KpUMiHAJIBHOMY IpaBi, Tak i B iH-
[IMX FOPUINYHUX HAyKax.

Hayxa xpuMiHaIBHOTO TIpaBa HEBUIIATKOBO BBaYKAETHCS MPOBITHOIO Ce-
pen HayK KpHUMiHAIbHO-IIPABOBOTO HUKITY. ToMy TpeTiii BeKTOp BiaMideHOi
B3a€MOJIii KPUMIHATIBHOTIO MpaBa CTa€ HAOUHUM HacaMmepes y 3B’ 43Ky 13 po3-
BHUTKOM BIJIOMHX IHCTHUTYTiB KPHMIHAaIBHOTO TIpaBa, IIPABOBE PETYIIOBAHHS
SKHX 3a0€3Meuy€eThCsl i HOPMaMHM IHINUX, TaK O MOBHTH, CIOPITHCHUX Ta-
Iy3eil mpaBa (KpUMiHAIBHOTO MPOLECY, KPUMiHAIbHO-BUKOHABUOIO IpaBa Ta
iH.). Jlo 1X 9ucna, HapUKIIaI, CJIiJT BITHECTH IIMPOKO OOTOBOPIOBaHI FOPUIHY-
HOIO CIIITBHOTOIO Y TETIEPINIHIN Yac iIHCTUTYTH BiIIOBIAATBHOCTI IOPHINIHIX
oci0, crienianbHOT KOH(DicKaIllil, 3BUTbHEHHS BiJl KPUMIHAJILHOI BiJIIOBIIalb-
HOCTI Ta MOKapaHHsI, BUKOHAHHS TUX Y 1HIINX BHIIB IIOKapaHb TOImo. Pazom
i3 muM pedopMyBaHHS KPUMIHAJIBHOTO IPOIECYyaTbHOTO 3aKOHOJABCTBA
[I0Ka3aJ0 HAsIBHICTh 3BOPOTHOTO BIUTMBY MIKIUCHHUILTIHAPHOTO 3B’SI3KY CY-
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MDKHHUX raiy3eil mpaBa uepe3 BIPOBAHKECHHS B KPUMiHAJIbHE 3aKOHOIABCTBO
TaK 3BAHUX KPUMIHAIBHUX MPOCTYIKiB. OTKe, KpUMiHAIBHE MPABO BIUINBAE
Ha (OpPMYyBaHHS HHU3KM HOPM 1 HaBiTh iHCTUTYTIB KPHUMIHAJIBHOTO IPOLECY,
a KpUMIHAJIBHUN TPOLEC, Y CBOIO YEPTy, CTBOPIOE MEPEIYMOBHU I BU3HAYAE
MexaHi3M 3actocyBanHsi HOpM KK Ykpainu.

Kpim Toro, ocobimBe 3HaYCHHS B aCIeKTi 3a3HAYCHOI B3a€MOJii MarOTh
TTOJIOXKEHHST KPUMIHAIILHOTO TIpaBa Juist (hopMyBaHHS Cy4acHOT KPUMIHAIILHO-
MPaBOBOI MOMITUKKH OOPOTHOM 31 3MIOYMHHICTIO B YKpaiHi, SKa, Y CBOIO 4epry,
€ MPEeIMETOM MMUJIBHOT YBark KPUMIHOJIOT1YHOT TeOopii, 0COOIMBO ITiJ] Yac po3-
pOOKHM cTparerii i TAaKTHKY MPOTH/IIT 3JIOYNHHOCTI Y JiepkaBi. Tak camo Juiire
CIUIBHO 13 KPUMIHOJIOTIEO CTa€ MOXIJIMBUM PO3B’3aHHS MUTAHb IIOJI0 OIliH-
KM JIHCHOI poJli KpEMIHAIBHOTO 3aKOHY Ta HOT0 peaahbHOTo BIUIUBY Ha ITOBE-
IIHKY JIOIUHU. Y [[OMY IDIaHI, BIIBEPTO KaXKydH, OpaKkye GyHIaMEHTAIBHIX
1 IPUKITATHUX KPUMIiHOJOTIYHHUX OCIIIKEHb IOA0 3MATHOCTI KPUMIHAIBHO-
MPaBOBHX 3ac00IB CTPUMYBATH IEBHY YAaCTHHY COLIyMY BiJl BUMHEHHS 3J10-
4yuHiB. TOMy ChOTOIHI 0€3 ypaxyBaHHS MOJIOKEHb 3aKOHY PO KPUMIHAIBHY
BiJIMIOBIIaJIbHICTh HEMOMIIUBO YSIBUTHU MOCTYMATbHUI PO3BUTOK KPUMIHOIO-
TiYHOI HayKH, SIK 1 HABMAKU: NIPOTPEC y HAKOIUUCHHI 3HAHHA y c(epi HayKu
KPUMIHAJIBHOTO IIpaBa HE MOKE BiAMIOBITHO cTaTUCs O€3 3BEpHEHHS 10 Halpa-
I[IOBaHb KPUMiHOJIOTi4HOT HAyKH.

Hanpukinni me pa3 migkpecianMo, 0 HayKoBa JyMKa YacTille JOCSTae
IUTITHAX PE3YJBTaTiB y PO3B’sI3aHHI MPOOIEM, 3HAXOSUH TOUKH JOTHKY Y Cy-
MDKHHX HayKax. | FopuandHi HayKH B I[bOMY BiJTHOIICHHI HE € BUKITFOUCHHSM.
TakuMm YUHOM, caMa JIOTiKa HayKOBOTO Ti3HAHHSI JIA€ TiJICTABH JUIsS BUCHOBKY,
0 HayKa KPUMIHAJILHOTO MpaBa Ma€e MOCTIMHO OyTH MPEIMETOM SIK KpUTHY-
HOTO aHaji3y, TaK i BUKOPUCTAHHS 11 JOCATHEHb Pa3oM i3 CYMIKHUMH JHC-
UILTIHAMU (depe3 NPOIeCH iX KOHBEPIeHIIil, IHTerpaiii Ta rapMOoHi3aiii) s
CBOEYACHOTO pearyBaHHS Ha 3arpO3JIHBI BUKIUKU CydacHOCTI. Harra mixkHa-
POIHA HAYKOBO-IIPAKTUYHA KOH(EPEHIsI — e OAWH KPOK Ha IUISXY PO3BH-
TKY KpPUMIHAJIBHOTO TIpaBa Cy4acHOi YKpaiHU sIK COI[albHOI, IeMOKPATHIHOT
1 IpaBOBOI JAEpPKaBU.

TooBa oprromiTery,

pexrop HarionamsHOTO I0pHIIIHOTO
yHiBepcuTeTy iMeHi SpocnaBa Mymporo,
TOKTOP IOPHINYHHX HayK, Ipodecop,
akagemik HAH Ykpaian

B. A. Tauiu



MATEPIAJIM IIVIEHAPHOTI'O 3ACIJAHHSA

M. I. Ilanos, 1.10.1., podecop, akaue-
mik HATIpH VYkpainu, 3aBimyBau kade-
Jpu KpuMiHaiapHOTO TIpaBa Ne2 Hartio-
HAJBHOTO IOPHINYHOTO YHIBEPCUTETY
imeHi SpocitaBa Myaporo

CHCTEMHMIA MIIXIA Y JOCTIKEHHI
HAYKH KPUMIHAJIbHOT'O TIPABA
TA ii MDKIMCHOUTIITHAPHHX 3B°SI3KIB

YV meszax euceimnioromvcs 6HympiwHi 1l 306HIUHT CUCMEMHT BIOHOCUHU Ul 36 S13KU KPU-
MIHATLHO20 NPAsa ma IHWUX 2any3ell 3HaHb. 3a3HaueHi GIOHOCUHU PO32TAOAIOMbCS HA e-
OpPEeMUYHOMY, KAmMe2opiaibHO-NOHAMIUHOMY Ma MEePMIHONO0STUHOMY DIBHSX.

B me3ucax oceewjaromes 6Hympennue u 6HeuHue cucnmemnble OMHOUWEHUs U CA3U
V201081020 NPABA u Opyeux ompaciell 3HaHull. Yrazannvlie OMHOWEH U PACCMAMPUBAIOM-
CAl Ha Meopemuieckom, Kame2opuanbHO-NOHAMUIIHOM U MEePMUHONIOSUYECKOM YPOGHSIX.

The theses cover internal and external system relations and connections of criminal
law and other disciplines. The indicated relations are considered on theoretical, categorical
and terminological levels.

1. Hayka KpuMiHAJILHOTO ITPaBa CTAHOBUThH CUCTEMY 3HaHb Y BUIIISI 17ICH,
KOHIICTIIiH, Teopii, yueHb 1 MOMISIB PO 3JI0YMH 1 MOKapaHHs, KpUMiHAIb-
HUH 3aKOH 1 KpUMIHAIBbHY BiIIMOBIIAIbHICTh, KPUMIHAIBHO-TIPABOBI HOPMH,
FOPUIMYHI KOHCTPYKIIi Ta IHCTUTYTH, IX COIialibHy OOYMOBJEHICTh i edek-
TUBHICTb, IPUHLIUITN, 3aKOHOMIPHOCTI Ta TEHACHLIT pO3BUTKY KPUMIHAJIBLHOTO
MpaBa, a TAKOXK TEOPETHYHE OCMHCIIEHHS 3aKOHOTBOPYO] 1 MPaBO3aCTOCOBHOT
JiSUTBHOCTI y cdepi KpuMiHaIbHOTO mpaBa. Hayka KpUMiHAJIBHOTO TpaBa Mae
TpUTaMaHHUK i nowamitinuli anapam — AOCTaTHBO JOCKOHATY 1 PO3BUHEHY
CHCTEMY KaTeropii Ta MOHSTH, IX BU3HAYEHb (AediHimiit) 1 BiAMOBIAHY M cuc-
TEMy TEpMiHiB, 10 B OIIBIIOCTI CBOTH 3HAXO/ATH BiIOOPa’KEHHS Ta HOPMaTUB-
HE 3aKpIIICHHS y 3MICTi KpUMiHANIBbHO-IpaBOBUX HOpM. [lonsTiitHuii amapar
1iel ramy3i mpaBa SIK pe3yJbTar Mi3HABAIBHOI JiSTTBHOCT OTHOYACHO BUCTYIIA€
B SIKOCTI JIOT1KO-IOPUIMIHOTO IHCTPYMEHTAPIIO MOJANBINOTO Mi3HAHHSA y cdepi
KpUMIHAIILHOTO TIpaBa, 3a0e3MeUyour 3IHCHEHHS ITI3HABAIBHOI, EBPHCTUY-
HOT, MPOTHOCTUYHOI Ta 1HIWX (YHKIIN naHoi Hayku. [Ipudomy Bcst cucteMa
3HAaHb HAyKH KPHMIHAJIBHOTO TpaBa, HE3aJEeKHO Bia (OPM iX 30BHINIHHOTO
MPOSIBY ¥ 0COONMBOCTEH 3aKpIMJICHHS JIOTIKO-TIHIBICTHYHHMH 3aco0aMu (SIK
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1 B Oyap-sIKiii Hay1i), 3yMOBIIeHa 00’ €KTOM JJaHOT HAyKH, IeTepMiHOBaHA HUM
1 3aJ1€’KHAa BiJl HBOTO.

2. 06 ’ekm HayKu KPUMIHATLHO20 NPA8a Ma€ TOCUTh CKIIAITHUIN XapakTep.
Jo 1oro 3MiCTy BXOJSITE: no-nepiie, HEBU3HAYCHA MHOXKUHHICTD 00’ €KTHBHUX
SIBUIII peasibHOT AIHCHOCTI y BUIVIA/I KOHKPETHHUX aKTiB CYCIIIbHO HEOE3NeUHO
MOBE/IIHKH (BYMHKIB) JTFONIEH SIK Jiesika CYKYITHICTh CYCIIIbHO HEOS3MeuHUX JTi-
SIHb TIEBHOTO BUAY (THILY); n0-Opyee, CUCTEMa KPUMiHAIBHO-TIPABOBUX HOPM,
FOPUIMYHHUX KOHCTPYKIIIM Ta THCTUTYTIB, IO CTAHOBJISATH 3MICT KPUMIHAIILHO-
To IpaBa sIK rary3i mpasa i yCTaHOBICHI JIepkaBoro Y KpuMiHamsHOMY KOIeK-
ci Ykpainu (nam — KK), Bu3Hadarouu 11i JissHHS SK 3JI0YMHH 1 Iependadarodu
3a X BUMHEHHS BIIMOBIIHI TTOKapaHHs a0o0 1HINI 3aX01 KPHUMiHAIBHO-TIPABO-
BOTO Xapaktepy. SIK BUAHO, LIeil 00’ €KT mae OinapHy (noOGitiHy) CmpyKmypy,
CJIEMEHTH SIKO1 3HAXOISATHhCSI B OPTaHIYHIA €THOCTI. [lepwuii enemenm i€l
CTPYKTYPH BiTHOCHUTECS 0 ChEepH cyujozo (ichyrouozo) — no chepu GakTis co-
[iagbHOT AIMCHOCTI (aKTiB CyCIHINBHO HEOE3MEUHOI MOBEAIHKA — KOHKPETHUX
BYMHKIB JItoIel y (OpMi CYCIIIbHO HEOE3NEUHUX JisIHb), Opyeutl — 10 chepu
3a60poHeH020 (NOBUNHO2O0 | HANEICHO20 — Y (POPMI HOPMAMUBHO BUHAYEHUX
3a60pOH 1 NpuUnUCie Moeo, 4020 He NOGUHHO Oymu), O 3HAXOIMTH BioOpa-
JKEHHSI 1 3aKPITUICHHS Y HOpMaxX KPUMIiHAJIFHOTO 3aKOHY.

3. Hayka kpumiHaigbpHOTO mpaBa (y TOMY 4HMCTI M y IUIOMIMHI ramysel
IpaBa Ta 3aKOHOIABCTBA) MIMPOKO 3ATydac i BUKOPHCTOBYE LIS BHPIMICHHS
BJIACHHX 3aBJIaHb Ta 3IIHCHEHHS CBOIX OCHOBHUX (DYHKIIHi BEIUKUN MacuB
3HaHb, IO BITHOCATHCSA 0 chepu iHMMX Hayk. Jlo HUX Hayiexarb HacaM-
nepen (imocodis, COIioaoris, MCUXOJIOTisI, MEIUIMHA (CyI0Ba MEIHUIIUHA),
ncuxiarpis (CymoBa MCHXiaTpis), CKOJIOTis, iHII MPUPOIO3HABYI, TEXHIYHI, a
TaKOXX CYyCIIJIbHO-TyMaHITapHi Hayku. OcoOIMBe Miclle TYT 3aiMaroTh HOPH-
JU4H1 Hayku — ¢inocodist 1 Teopis Aep)kaBU Ta Mpapa, COLIOIOTISA MpaBa sK
3arajibHOTCOPETHYHI HAyKOB1 JTUCIUTUTIHY, & TAKOXK 3HAYHUH MAaCHB Tally3eBHX
HayK: KOHCTUTYHIHHOTO, MIKHAPOJHOTO, aJMIHICTPaTHBHOTO, ITMBIIHHOTO,
TOCIMOAAPCHKOT0, EKOJIOTIYHOTO Ta 1H. TpaBa. 3acIyTOBYOTh Ha 0COONIMBE aK-
[ICHTYBaHHS HAyKH, [0 YTBOPIOKOTH BiTHOCHO BIJIOKPEMJICHHI KPUMIHAIILHO-
MpaBoBUi OJIOK (LMKJ) HAayK: KpUMiHAJIbHE MPaBO, KPUMiHAIBHUHU IMpoLeC,
KPUMIHOJIOT1sI, KpUMiHAJIhHO BHKOHABYE TPABO, KPUMIHAIICTHKA Ta iH., SIKi
00’€eIHAHI 3arajJbHAM (€IUHUAM) IS HUX 00’ €KTOM, IO MAa€ CKJIAJHY CTPYK-
TYpY 1 CTAHOBUTH COOOIO JIBOICTY CUCTEMY €JIEMEHTIB: «3JIOUUHHICTB) — «KPHU-
MiHaJIBHO-IIPaBoBa 0OpOTHOA 31 3TOUMHHICTION. OTXKE, 3a3HAUCHI IHTErpariiHi
3B’SI3KM HAYKW KPUMIHAJIBHOTO MpaBa 3 IHIIUMHU Iady3eBHMHU HAyKaMU BKa3y-
I0Th Ha Te, 10 JIaHa HayKa OXOTUTIOE IIUPOKE KOJIO 3HAHB, SIKi HANIEXKAaTh SIK J10
chepu KPpUMIHATILHOTO MpaBa, TaK U 1HITUX HAyKOBUX JUCIUILTIH.
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4. Hayka KpUMiHAJIBHOTO MpaBa MpHU JTOCIIPKEHH] CKIIaJHUX CUCTEMHUX
00’ €KTiB BUKOPHCTOBYIOE Pi3HI METOJIH TTi3HAHHS, aJie JIOMIHYIOUUM Cepell HUX
(K ¥ B yCiX IHIIMX MOMIOHMX BHIAJKaX) € METOI CHCTEMHOTO aHali3y (cHc-
TeMHU# minxin). CucteMHui miaxia Bu3HaeThes B hinocodii sk 3aranbHOHA-
YKOBHW METOJI IMi3HAHHS CKJIAJHUX 00’ €KTIB — CHCTEM YH €JIEMEHTIB CHUCTEMH.
Januii miaxia HaJjae MOXKIIUBICTD 3’ACyBaTH BHYTPILIHIO CTPYKTYpY 00’ €KTa
(cucTemMM) SK 1UTICHOTO SIBUIIIA, BCTAHOBUTH HOTO €JIEMEHTH, a TOJIOBHE — BU-
SIBUTH BHYTPIIIHI IHTETpAIiiHI BITHOIICHHS 1 3B’ SI3KU MK €JIEMCHTAMU CUCTE-
MM Ta 1X BIUTMB OJMH Ha ofHui. EneMenTn cucTeMHOT0o 00’ €KTa, 3HAXOATINCH
y B3a€MO/Iii, aKTUBHO BILUIMBAIOTH HA 00’ €KT (SIK CUCTEMY ),  OCTaHHIH, Y CBOIO
Yyepry, BIUIUBA€ Ha CBOT KOMIIOHEHTH (IACUCTEMH), MMiJKOPIOIOYH 1 MEePeTBO-
pIOrOUI 1X Y BIAMOBIIHOCTI IO CBOET cyTi i mpupoau. KpiM Toro, cucteMHHNA
MiJX1]] OPIEHTYE HA BHUSBICHHS 1HTETPALliiHUX BiHOIICHB 1 3B sA3KIB JJAHOTO
CKJIQJIHOTO 00’ €KTa (CUCTEMH ) 3 IHITMMHU NOIOHMMH 00’ €KTaMH, a TaK CaMo Ha
BCTAHOBJIEHHS 0COONMBOCTEH TX B3aemozii. CHCTEMHMIA IT1IX1/, TAKMM YHHOM,
OB’ sI3aHUM 13 HEOOXITHICTIO BUSBIICHHS, NO-Nnepule, GHYMPIUHIX CUCTHEMHUX
BIOHOCUH [ 36 'A3Ki8, SIKI 'y CBOTH €IHOCTI BU3HAYAIOTh CTPYKTYPOBaHUH 00’ €KT
SIK HiTicHe siBrIe (Y HAIOMY BHITAIKY — 3MICT HAyKH KPHMiHAJIBHOTO IpaBa:
TeopeTHyHi 3acaju Horo 3aranbHoi i OcoONMBOI YaCTHH, iHCTUTYTIB, HOPM,
FOPUIMYHHUX KOHCTPYKITIH Ta iH.), IO JISKUTH B OCHOBI TIpoIieciB audepeHiiia-
ii 1 Jae MOXKITUBICTh BHOKPEMITIOBATH HAyKy KPUMiHAJIBHOTO TpaBa sk Iitic-
HUN cucTeMHMIA 00’€KT. [10-Opyee, maHWi MinXia nepenadadae HEOOXiTHICTh
YCTAHOBJICHHS 308HIUHIX 6IOHOCUH [ 36°513Ki6, IO B1IOOPaKAIOTh MPOIECH K
mudepentianii, Tak it iHTErpanii 3HaHp, SIKi MAIOTh MiCIle B cepi BiTHOIIEHb
HayK{d KPUMIHAJILHOTO TpaBa 3 IHIIMMHU Taly3sMH 3HaHb, & TAKOXK CBITYaTh
po iX crienudivuHy B3a€MOIit0, B TOMY YHCIIi PO X BIUIMB HA 3MICT 1 CTPYK-
Typy IOCTIKyBaHOI HAYKH.

5. AHali3 OCTaHHBOI TPYIHU CUCMEMHUX GIOHOCUH (308HIWIHIX 38 53Ki6)
Ma€ BIJHOCHO PO3IVISAYyBaHOI MpoOieMu 0coOIMBe 1 BUpIIIaTbHE 3HAYCHHS,
OCKIJTbKY HA/Ia€ MOXKITUBICTD 3HAWTH BIIMOBI/Ib HA TOJIOBHE 3aITUTAHHS: B 4OMY
CYTHICTb 1 3MICT MiHCOUCYUNTTHAPHUX THMe2PAYIlIHUX 8I0HOCUH T 36 A3Ki6 Ha-
YKH KpUMIHAIILHOTO TPaBa i sIKi MeKi MOYKJIIMBOTO BUKOPUCTAHHS JaHOIO Ha-
YKOIO 3HAHb IHIIUX HAYKOBUX ITHCHUILTIH? 306Hiuini inmeepayitini 6i0HOCUHU
i 36 ’A3KY HAyKW KPUMIHAJIBHOTO ITPaBa 3 1HIIMMH Taly3siMU 3HaHb MAIOTh Pi3-
HUH XapakTep i MOIUISIOTHCS, 30KpeMa, Ha 8IOHOCUHU KOOpOunayii (y3roJuKe-
HOCTI, JIOTTYHOT HECYTIEPEWINBOCTI) 1 6I0HOCUHU CYOOPOUHAYIi (KOPCTKOT yIO-
PSAAKOBAHOCTI 1 TMIJKOPIOBAHHS OJTHOTO sIBUINA (00’€KTa, €JIEMEHTA) 1HIIOMY.
OjiHaK TaKu# MiJaXig caM 10 co0i Ie He JJa€ MOXKIIUBOCTI PO3B’AI3aHHS MUTAH-
Hsl 1070 00cATY 1 MeX iHTerpanii HayK, a TAaKOXK MOXJIMBOTO BUKOPHUCTAHHS
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HayKOI0 KPUMIHAJIBHOTO IpaBa 3HAHb IHIIWX HayK. BiqHocHHM MiX yka3zaHU-
MU HayKaMH BBa)Ka€MO 3a IOIIIbHE PO3IIIATH 3 YPaXyBaHHSAM OKPEMHUX pig-
Hig (NOKa3HUKi6). YMOBHO iX Ha3BeMo: 1) meopemuunuil pigens (pisens ioell,
KoHYyenyiti, meopii, yueHb ma in.); 2) KamezopianbHO-NOHAMIUHUL DIGeHb,
3) mepminonoziunuii pigens.

VY cBOiil O1TBIIOCT] BIAHOCHHHY 1 B3a€MO3B’3KH MiX HAayKOI0 KPHMiHAIIb-
HOTO IpaBa Ta CyCHUIbHO-IYMaHITapHUMH, MTPUPOAO3HABUMMH, TEXHIYHUMHU
HayKaMH CKJIQJIAIOTHCS ¥ iICHYIOTH sIK BiTHOCHHH KoopauHarii. Lle mpocmimko-
BYETBCS SIK HA TEOPETUIHOMY (HayKa KPUMiHAIBHOTO NPaBa y HHU3II BUITAIKIB
BUKOPUCTOBYE, IPH HEOOXIAHOCTI BUPILIEHHI CBOIX TEOPETHUHUX MPOOIEM,
TTOJIOKEHHSI 1J1eH, KOHIICTIIiH, Teopiil, BYUCHB 1HIIMX HAYK), TaK 1 KATEropialbHO-
MOHATIHHOMY (ZJaHa HayKa «BKJIIOYA€» JI0 3MICTY CBOTO KaTeropiaJbHO-TIOHS-
TIHOTO amapary KaTeropii i MOHATTA iHIINX HayK, MiANOPSAKOBYE iX co0i s
BHPIIIICHHS CBOiX BIIACHMX 3aBJaHb) PiBHAX. Pa3oM i3 UM Ha TepMiHOJIOTIY-
HOMY piBHI ISl HayKa BKITIOYa€ TEPMiHM 1HIIMX Tay3eil 3HaHb JI0 CBOTO TEp-
MIHOJIOTIYHOTO apCceHaly B TOMY CaMOMY 3HAU€HHI i CeHCI, K1 HaJJaloThCs iM
y BIAMIOBITHHUX HayKaX, i BAKOPHCTOBYE IX IUISl BUPILICHHS BIACHHUX 3aBIaHb.

Crin, ogHak, MaTH Ha yBas3i, 10 JesKi 3 yKa3aHuxX HayK ((Pinocodchki Ha-
YKH, TICUXOJIOTs, IICUXIaTpis Ta iH.) IHKOJIM MOXKYTh BUKOHYBATH BITHOCHO Ha-
VKU KPUMIHAJIBHOTO MPaBa METOMOJOTIYHY (DYHKIIIFO TP PO3po0IIi mpodiiem,
10 3HAXOJATHCS HA «CTHKAX» [UX HAyK 1 € CYMDKHUMM JUTS HAX. Y TIOMiOHUX
BUITa/IKaX KPHMiHAJIBHO-TIPABOBA HAayKa HE MOXKE HE BPAXOBYBAaTH y CBOIX 10-
CIIIIDKCHHSX PE3yJbTaTh, OTPUMAaHI CYMDKHHMH HayKaMH, BUKOPUCTOBYBATH
iX KaTeropiaJbHO-TIOHATIHHUN amapar i BiAMOBIIHY TEPMIHOJIOTiFO. Y TaKuX
BUITQ/IKaX BITHOCHHU MiXK HayKaMH MOXKHA OXapaKTepU3yBaTH He JIUIIE 5K BiJl-
HOCHHU «KOOPIUHALI1», a i IeBHOT «CyOOp/IMHAILI1», KOJIF BKa3aHi HAYKU BILTH-
BaIOTh B Till UM 1HIIII Mipi Ha 3MiCT KpUMiHAIBHOTO TipaBa. OHAK Iei porec
HE MOX€ PO3IISAATUCS cIpoleHo. TyT He Moxke OyTH MPOCTOTO MEXaHIYHOTO
MEPEHECEHHS TeOpii 1 BUCHD, a TAKOXK KAaTEropiil, MOHATH i TEPMIHOJIOTIT 3 iH-
IIMX HAayK 0 KPHMiHAJIBFHOTO MpaBa SIK «aOCONIOTHHUXY, B IX «IIEPBHHHOMY»
BUIVISI # y )KOPCTKUX «IPEIMETHHX» TPAKTyBaHHSX, 110 HAJAI0Th iM BiJIIO-
BiJIHI HayKH. BOHM MaroTh OyTH Yy3rOJKEHI 3 OCHOBHHUMH 1 TMPUHIIUTIOBUMH
MTOJIOXKEHHSMH TE€OPii KpUMIHAIBHOTO TIpaBa i, 0e3rmepeyHo, BpaxoByBaTH, 1110
B CTPYKTYpy 00’€KTa HayKH KPUMIHAJIBHOTO NpaBa BXOAATH SIBUINA, SIKi Bij-
HOCSITBCSL HE JIAIIE 10 chepu «CYIIOToy, a i chepn «HaJIeKHOTO», 110 i Hagae
Teopii i€l Hayku crienrpivdHi Ta IHIUBITYaTbHI PUCH CYTO IOPUIMYHOT HAYKH.
Ortxe, HayKa KpUMiHAJIBHOIO ITPaBa SIK CaMOCTiiiHA ray3b 3HaHb, BUXOMUH 31
CBOTO 00’ €KTa, MOXKE PO3POONIATH KPUMIHATBHO-TIPABOBI TEOPIT, SKI HE 3aKIH
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CHiBIaa0Th 32 00CITOM 1 3MICTOM 13 TeOpisiMU, Hanpukia, ¢pitocodii, ncu-
XOJIOTii, COIioNoTii Tomo. TakuM YMHOM, ITPH BKA3aHHUX BiIHOIICHHIX BILUTUB
IHITUX HayK Ha 3MICT HayKH KPUMIHAJIBHOTO ITpaBa Ma€ KOPETYBATUCS 3 ypa-
XyBaHHSM 3MICTy Teopii HayKu KpUMIHAJIBHOTO NpaBa 1 cnenudiky ii 06’ exTa.

6. OcobimBHil XapakTep HAYKH KPIMiHAIBHOTO TIpaBa MAIOTh BiTHOCHHH
3 IOpUANYHUMH Haykamu. Lli Haykn B 3HauHiM Mipi ¢opmamizoBaHi, MalOTh
JIOCUTDH JOCKOHAJIUM Ta pO3BUHEHUI KaTeropiaabHO-MOHATIHHUI anapar i 10-
BEpILECHY CHUCTEMY TEPMIHOIOTI. BijbIIICTh 13 KaTeropii, MOHATH 1 TEPMIHIB
BH3HAYCHI B 3aKOHAX Ta MiJ3aKOHHUX HOPMAaTHBHO-TIPABOBHX aKTaX, MAalOTh
BITHOCHO CTa01IbHUI XapakTep, Ait0Th JOBTOCTPOKOBO, € O(ILiHUMU 1 TOMY
OTPHMAITH B TEOPIil TIpaBa HA3BY «1€2AIbHUX KAMe2Opilly, «NOHAMbY I «mep-
Miniey. BopHowyac 3HaYHMI MacHWB KaTeropii, MOHATH i TEPMIiHIB, IIIO0 PO3pPO-
OMAI0ThCS IOPUANYHOI0 HAyKOIO, HE OTPUMAajIM HOPMAaTHBHO-IPABOBOTO 3a-
KPITUICHHSI, BUCTYTIAIOTh JIMIIE SIK ii MPEAMET 1 MatOTh Ha3BY «QOKMPUHALbHI
Kame2opii, NOHAmMmMs ma PUOUUHA MEPMIHONOSIAY.

Cepen 10pUAMYHUX HayK, 1[0 MAIOTh MIEBHI 0COONMBOCTI Y cepi BigHO-
CHH 13 HayKOI0 KpUMIHAJILHOTO TpaBa, CJIiJl BU3HATH Mepl 3a Bce (Binocodiro,
COIIIOJIOTIIO Ta TEOPIr0 JIePKaBU 1 MpaBa SK 3arajJbHOTCOPETUYHI FOPUIANYHI
JUCHUILTIHA. BoHU po3po0nsioTh IpaBoBi TeOpii, yueHHs, KOHLIEMIIi{, KaTero-
pii, HOHATTS, & TAKOK FOPUAMYHY TEPMIHOJIOTIIO K «TCOPETUYHI ITiBATTHHI
Ta «IHCTPYMEHTaJIbHI 3aC00M», SKUMHU KEPYIOThCS U ONEpYyIOTh yci Taimy3eBi
IOPUINYHI HAyKd, B TOMY YUCIi i KpUMiHAIbHE TpaBo. Buxosuu 3 1b0TO,
BIJIMOBI/THI KaTeropii 1 MOHATTS KPUMIHAIBHOTO TpaBa, 1o 0a3yrThCs Ha 3a-
raJIbHOTEOPETHYHHUX KATETOPIsX 1 OHATTSAX, 3HAXOJATHCS 3 OCTAaHHIMH Yy BiJI-
HOCHHAX CyOOpIUHAI{ i He MOXKYTb B LIIOMY M CYHNEpPEUHTH.

CyTTeB1 0COONMBOCTI MAIOTh BITHOIICHHS 1 3B’3KH, 1110 ICHYOTh MiX Ha-
YKaMH KOHCTUTYIIITHOTO Ta MIXKHAPOJHOTO IpaBa i HAYKOK KPUMIHAIHLHOTO
npasa. Lli 0coOGIMBOCTI 3yMOBIICHI CIEU(IKOIO CHIBBIAHOLIEHHS KOHCTHUTY-
LIHOTO 1 MI>KHAPOIHOTO TIpaBa 3 KpUMIiHAJIHHAM IIPABOM SIK Taly3siIMHU IIPaBa,
SIK1 CTAaHOBJIATh HOPMAaTHBHO-TIPABOBY OCHOBY («SIp0») yKa3aHUX HayK. Mix
yKa3aHUMHM Taly3sIMH TIpaBa i, BiAMOBIAHO, HAyKaMH B LIJIOMY iCHYIOTh HE
JIUIIIE BITHOCHHU KOOPUHAIIIT, a i CyOOpIuHALlT, TPHYOMY B IIUX CYOOpaIUHA-
MIHHUX BIIHOCHHAX TOJIOKEHHS HAyK KOHCTUTYIIIHOTO MpaBa Ta MiXHAPOJI-
HOTO Mpapa 6arato B YoMy € JOMIHYIOUUMH (3 TOUYKH 30py iX IOPUIUYHOI CHIIH,
BIJIMOBITHMX CUCTEMHHX 3B’S3KiB), @ TOMY B OCHOBI CBOTif BU3HAYAIOTh CyTHICTh
1 3MICT THX YM 1HIIIAX MTOJIOKECHD HAYKU KPUMIHAIBHOTO ITPaBa.

Haii6inpir mmpokuid 00csT IHTErpalliifHIX BiJTHOCHH HAYKH KPUMiHATEHO-
TO MpaBa CKIATAETHCS 3 IOPUAMIHIMH HayKaMH, JI0 3MICTY SIKUX BXOISATh HOP-
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MU TaK 3BaHHX «PETyISITHBHUX» rajy3eil MmpaBa — UBUILHOIO, TOCIIOAAPCHKO-
r0, 0aHKIBCHKOTO, EKOJIOTTYHOTO, TPYJIOBOTO TOIIO, & TAKOXK KATEropii, MOHATTS
1 TEpMIHOJIOTisI TaTy3eBUX HAYK, IO BITHOCATHCS IO OJIOKY KPHMiHAIBHO-TIpa-
BOBUX HayK. Lli Bi/IHOCHHM B OCHOBI CBOTi XapaKTEePU3YIOTHCS SIK GIOHOCUHUL
KOoOpOuHayii, 1o 3a0e3MeUy0Th OJJHOYACHO sK JudepeHIianito, Tak i iHTerpa-
LiI0 BKA3aHUX HayK. Jughepenyiayia 3HaXONUTh BUPa3 y TOMY 1110, i1ei, Teopii,
YUYeHHSI, KOHIICIIIil, CHCTEeMa KaTeropii, TIOHITh Ta TEPMIiHOJIOTIS, 3yMOBIICHI
00’€KTOM KOXKHOI 13 HayK, HaJJal0Th MOKITHBICTD BiJIPi3HATH HAYKy BiJ iHIINX Ta
imeHTH(IKyBaTH il SIK CAMOCTIHHY Tany3b 3HaHb. HaBnaku, inmezpayiiini npoye-
Cu TIPOSIBIIAIOTHCS, TIO-TIEPIIIE, B TOMY, III0 HayKa KPUMIHAIBEHOTO TIpaBa 3arydae
JI0 CBOTO 3MICTy 3HaHHSI 1HIIUX IOPUINYHUX HAYKOBUX TUCUUILTIH. HaitOinbim
YiTKO IIe TIPOSIBILIETHCS B TOMY, III0 TaHA HayKa BKIIFOYAE JO0 CHCTEMH CBOIX 3HAHb
TEOPETUYHI IMOJOXKESHHS IHIINX HAyK a0o JIeTaabHi KaTeropii, HOHATTS YU FOpH-
JWYHI TepMiHN nuX HayK. KpuMiHanbHe mpaBo, Tak OM MOBHUTH, «aCHMLIIOE»
Il 3HAHHS, «TMOTIMHAEY TX, MPH [LOMY HaJae iM crenudiuHy IHTepIpeTario
3 ypaxXyBaHHsM iX MEPBHHHOIO 3MICTY 1 CYTi, aje MiJ KyTOM 30py BIaCHHX 3a-
BJIaHb, MIPEJIMETA 1 METOLy KPHMIHAIILHO-TIPABOBOTO PETyitoBaHHs. [10-Opyee,
IHTerpallis BKa3aHUX HAYK CBOEPITHO IPOSBIIETHCS Y IIMPOKOMY BUKOPHCTaHHI
KPUMIHAIBHUM MPABOM Y O1aHKeMHUX OUCno3uyisax CBOiX HOpM (IX OUIBIIICTH
3a yuHHAM KK), HOpM (200 iX OKpeMHuX eJIeMEHTIB), KaTeropii, MmoHsTh 1 Tep-
MiHIB, 10 HaJeXaTh A0 3MICTY HIIUX (PETYIATHBHUX, a B JIESKUX BHUIIAJKaX
1 OXOpOHHUX, HAMIPUKIIA]], aJIMiHICTPAaTUBHOTO) Tay3ei npasa. L{i Hopmu BKITIO-
YalOThCS 10 3MICTY HOPM KPUMIHAJIBHOTO IMpaBa sSK 000B’S3KOBI iX eleMeHTH
1 pa3oM 3 HUMHU BHUKOHYIOTh (DYHKIIIO PETyNIOBaHHS KPUMiHAJIBHO-IIPABOBHX
BigHOCHH. HOopMH (uM X eeMEHTH) peryISTUBHHX rajly3ei mpasa B JJAHOMY
BUIMAJIKY BXOISTh J0 3MICTy KPUMiHAJIBHO-TIPABOBUX HOPM SIK QONOMIDICHI, BH-
KOHYIOT TIPH ITbOMY CYOCUIIAPHY 1 KOHKpemu3yoyy (yHKYil, HaIaroud 3aKOHY
PO KPUMIHAIBHY BiITOBIIa bHICTh HAJICKHY JIAKOHIYHICTh, THYYKICTb 1 JWHA-
Mi3M Ta ONTUMAJIBHICTh Y KPUMIHAIBHO-IIPAaBOBOMY PETYIIOBAHHI.

7. CyTTeBI OCOOIMBOCTI MAKOTh MIKIMCIHUIUIIHAPHI 3B’SI3KH HAYKH KPH-
MIHAJIBHOIO MpaBa 3 HayKaMU KPUMIHAJIBHOTO LUKIY. IHTerpamiiHi 3B’ sI3ku
O3NS yBaHOTO OJIOKY HAayK MAarOTh OUTBII CKIIATHHUMA XapaKTep 1 MOJsATarTh
TIEPIII 32 BCE B TOMY, III0 BCi BOHH, SIK 3a3HAYANIOCS, TOCTIHKYIOTh €JMHUH IS
HUX CKJIQJHUH 00’ €KT — «3JIOYMHHICTB» — «KPUMiHAIBHO-TIPAaBOBOBA OOPOTH-
0a 31 3JIOUMHHICTIO», aKIEHTYIOUH yBary Ha THX YW IHIIMX HOTO CTOPOHAX
(acmexrax). Ane HalOIIbII TIOBHE 1 WiTKE BiAOUTTA 11 1HTErpalliiiHi MpouecH
3HaXOJSITh B TOMY, IO BCI IIi HAYKOBI JTUCIMILIIHA KOPUCTYIOTHCSI HAYKOBUMHU
PO3pOOKaMH, M0 CTOCYIOTHCS 3IOYUHY, ITOKapaHHs TOIIO. biibmie Toro, mo-
CHUTB 4acCTO BCI BOHHU OINEPYIOTh OJHUMH 1 THMH CAMHMHU KaTeTrOpPisMH, OHSIT-
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TSIMU 1 BIIIOBIAHUMU IOPUAUIHUMU TePMIHAMU, TAKUMU, HAPUKIIA, SIK «3J]10-
YUHY», «CKJIAJ 3J0UHHYY, «BHHA», «MOTHUBY», «META 3JI0YMHY», (IIOKapaHHS,
KOHKPETHUMH CKJIQJIaMH 3JI0YHHIB — «KPaAikKKa», «po30iil», «3IBaITyBaHHS»
TOLIO, L0 € MPEAMETOM PO3POOKH MEPII 3a BCE HAYKU KPUMIHATIBHOTO MpaBa.
ITprdomy Bci Ll HAyKH BUKOPUCTOBYIOTH YKa3aHi HOHSTTS K JIOT1KO-FOPUANY-
HUH 1HCTpyMeHTapiil Ui BUPIMICHHS 3aBJaHb, 1[0 CTOATH MEPEe KOXKHOIO 13
IUX HayK, 1 BKJIIOYAIOTh iX JIO CBOTO KaTeropiajJbHO-NOHATIMHOTO amapary.
TakuM 9MHOM, 11i KaTeropii i MOHATTA HaOyBalOTh CTATYCy

MDKAUCIUIITIHAPHUX (MIXKTay3eBHX ). Mexxi BUBUCHHS BKa3aHUX MTOHSTD,
a TaKk caMO BCTaHOBJICHHS 3HAYECHHS OTPUMAHMX PE3YJIbTaTiB KOXKHOI 13 IIUX
HayK JUIsl 1HIIUX Tajdy3el 3HaHb 30BCIM HE OJHAKOBIi. Y CITiBBiIHOIICHHI ITMX
HayK OJIHi 3 HUX € )yHOaMeHmanbHuMuU, K1 BIAMOBIAAIOTh HA 3aIIUTAHHS IO
Mi3HAETHCS 7Y, 1HII — NPUKIAOHUMY, BIATIOBIaI0YM HA 3aTIUTAHHS «JUIS YOTO
mi3HaeThCsI?» BimoMo, 1o cepex HayK KPUMIHAIBHOTO LMKJIA KPUMiHATIbHE
IIPaBO BIAHOCHUTHCS A0 KaTeropii GpyHmamenTansHux. OTxke, po3podKka Tpak-
TyBaHHSI KPUMiHAJIBHUM ITPABOM MIXIUCIUIUTIHAPHUX KaTeropiil i moHATH BU-
CTYNaIOTh HAYKOBOIO 1 HOPMATUBHO-IIPABOBOIO OCHOBOIO IS iHIIIUX HAYK I[bO-
ro 6;10Ky. be3yMoBHO, TyT MarOTh MiCII€ BiTHOCHHH CyOOpAUHAILLi1, BiAMIOBITHO
JI0 SIKUX TIPUKIIAJHI HAyKU I[bOTO OJIOKY TMPH pO3poOIll BKa3aHUX KaTeropiit
1 IOHATH, K ¥ IOPUANYHUX TEPMiHIB, MAIOTh BUXOJUTH 3 OCHOBHHUX 1 IPUH-
IIUIOBHX MOJIOKEHb HAyKH KPUMiHAJIBHOTO IpaBa. [Ipu nboMy BUKIageHE 30-
BCIM HE BHUKIIOYAE PO3POOKY MIKAUCIMIUTIHAPHUX MPOOIEM MPUKIATHUMHU
HayKaMU 3 YpaxyBaHHSIM 0COOIMBOCTEH 1X 00’€KTa 1 3aBAaHb KOXKHOI i3 HAyK.
AJe OCHOBHI ¥ CyTTEBI O3HAKHU BKa3aHUX KaTETOPiii 1 MOHATH y IUX HayKax IMo-
BUHHI OyTH MOXiIHUMH BiJ] OCHOBHHUX 1 CyTTEBHUX O3HAK, IIIO PO3POOISIOTHCS
1 pOpMYITIOIOTHCS HAYKOI0 KPUMiHAJIBHOTO TpaBa.

10. B. Baynin, n.10.H., npodecop,
akanemik HAIIpH Ykpainu, [onosa
Koncrutyuiitnoro Cyny Ykpainu

BEPXOBEHCTBO MPABA SIK OF’€IHYIOUUi NIPUHLUAI
MPEJIMETA JOCJILI)KEHHSI HAYKH
KPUMIHAJILHOT'O ITPABA

YV mesax nopywyromoeca numanns, nog’azamni 3 UsHAYEHHAM 6EPXOBEHCMEA NPABA K
00 ' €0HYI01020 NPUHYUNY NpeomMema 00CTI0NHCeH S HAYKU KPUMIHATbHO20 npasa. Ocobauea
y6aea npudinaemvca npooiemam yiei HayKu, wo 8UNIU8aomy i3 HeoOXiOHocmi 3abe3neuet-
HA NPUHYUNY 6EPXOBEHCINGA NPABA 8 YMOBAX CbO2OOEHHSL.
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B mesucax paccmampusaromes 60npocyl, C6A3AHHbIE C ONPeOeeHUEM BePXOBEHCIBA
npasa Kax 00beOUHAIoWe20 NPUHYUNA NPeOMema UCC1e0068aHuUs HayKu Y20I106H020 Npasd.
Ocoboe snumanue yoensiemcsa npodiemam dmoii HayKu, KOmopule 8blMeKaion u3 Heooxoou-
Mocmu 0becneyeHus NPUHYUNA 8ePXOBEHCMEA NPABA 8 YCI08UAX COBPEMEHHOCTIL.

The theses consider the isses related to defining the rule of law as a unifying principle
Jor the subject of science of criminal law. The particular attention is paid to the problems
of this science that arise from the need of ensuing the rule of law in contemporary conditions.

1. Hayka kpuMiHAJIBEHOTO IIpaBa BUBYAE 3aKOHOMIPHOCTI MMOSIBU Ta pPery-
JIFOBAHHS TIPABOBIJIHOCHH MK IHJMBIZIOM 1 CYCHUIBLCTBOM, IO BHHHKAKOTh
BHACII{IOK yUYMHEHHSI KpUMiHAJIBHUX ITPABOTIOPYIIEHS. LI Hayka € cKi1aoBoio
3arajibHOT IOPUAMIHOT HAYKU Ta MPEICTABIISIE COOOI0 3JIarO/PKEHY CHCTEMY Ha-
YKOBO-TIPABOBHX IOIVISIIIB, i€l Ta YSIBICHB MPO TEOPIrO i MPAKTHKY KPHMi-
Hai3alii Ta rmeHami3anii, 3BUTbHEHHS BiJl KpUMIHAIBLHOI BiJIIOBIAIILHOCTI T
MOKapaHHsI, MEPCIEKTUBU PO3BUTKY, ICTOPII0 HAIIOHAIBHOTO KPUMIiHAIBHO-
TO TpaBa i mpasa 3apyOiKHHX KpaiH. BomHoYac HayKy KpUMiHAJIBHOTO IpaBa
CJIIJT BIAPI3HATH BiJl KPUMIHAIBHOTO TIPaBa SIK CYKYITHOCTI IOPHIUYHUAX HOPM,
IO € MPaBOBOI (OPMOIO CHCTEMH 3aKOHIB, SKHMMHU BPETYJILOBAHO 3a3HAYCHI
MIPaBOBITHOCHHH.

2. CaMOCTIHHICThP HAayKHM KPHMIHAJIBHOTO TpaBa € 3arajbHOBIJIOMOIO.
BonHouac BoHa peanisye cBoi 3aBJaHHS HE BITOKPEMIICHO, @ Y 3B’ 43Ky 3 1HIIH-
MU QyHIaMEHTaIbHUMHE Ta MPUKIATHIMHI HayKaMH, H HE TUTBKH CYTO IOpH-
JUYHAMH. YMOBHO 3B’SI3KH HAYKH KPHMIHAJIBHOTO TIpaBa 3 iHIIMMU HayKaMu
MOXHa JU(EPEHIII0BATH 32 IEBHUMHU 03HAKAMH, Y TOMY YHCJIi I€papXi4YHUMH.

Ilo-nepwie, 1ie HayKu, BAHUKHCHHS Ta TeHE3a SIKUX OOYMOBHIH (OpMY-
BaHHA KPHUMIHAJIHHOTO TIpaBa caMe K CaMOCTiHOi Hayku. Jlo Takux Hayk
MOJKHA BIJIHECTH CBITOMIISIAHI, 30KpeMa, (inocodiro mpasa.

Ilo-0Opyze, YopuIYHI HAayKH, CKIaJOBOI0 CUCTEMH SIKHX € HayKa KpPHMi-
HaJBHOTO TIpaBa (30KpeMa, Ti, 0 JOCT/DKYIOTh IUBUIbHE, CIMEWHE, aJIMiHi-
CTpaTUBHE, TOCIIOAAPCHKE MIPABO TOIIO).

Ilo-mpeme, Hayku, BAHUKHEHHS Ta ()OPMYBaHHS SIKUX Y CaMOCTIifHI Ha-
YKH CTajo Pe3y/IbTaToM reHe3a HayKH KPHMiHAIBHOTO TpaBa. MjeThes 1mpo
HAyKH, 5IKi, TaK OM MOBUTH, BiOpPYyHbKYBAJIHCS Bif L€l HAyKu (HANpUKIAZ,
HayKH KPUMiHAJIBHOTO MIPOIIeCy, KPUMIHATbHO-BUKOHABYOTO [IPaBa, KPHMiHO-
JIOTisl, KpUMIHATICTHKA, CY0Ba TICHXOJIOTIS Ta MEJUIIMHA, CYyJ0Ba CTATUCTHKA
TOIIIO).

3. OmHUM 3 OCHOBHUX 3aBJIaHb HAyKH KPUMIHAJIBHOTO MpaBa € COPUSHHS
peaizaiii KOHCTUTYIIHHOT JOKTPHHU (KEPIBHUX MPHUHITUITIB) KPUMIHAIEHOTO
mpasa. Ha Hamry mymKy, B TpoIieci DOCHIKEHHS 3MICTy Ta CYTi €JIeMEHTIB
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Li€1 JOKTPUHU IOLUTFHO 3aCTOCOBYBATH MiAXiM, 3TiAHO 3 SIKUM BiAMOBIIHICTh
KPUMIHAJIFHOTO 3aKOHY KOHCTHTYHIHHHM IIONIOKEHHSIM Tpeba OIiHIOBaTH
MpUHAWMHI Ha TPHOX PIBHAX KOHCTUTYIIHHO-TIPABOBOTO BILUTUBY Ha 3MiCT KpH-
MiHaJIbHO-IIPABOBUX HOPM.

Tepuuii pigens — 11e HOPMH, IO MAIOTh MPUHIINTIOBE 3HAYCHHS TS IIpa-
BOBOTO PETYJIIOBAHHS BCHOTO KOMIUIEKCY CYCIUTBHUX BiTHOCHH, SIKi MalOTh
IOpUNYHY Tpupoay. BoHu mepii 3a Bce 3HANIIIM CBOE 3aKpIIUICHHS B PO3i-
mi I Koncrurynii Ykpainu «3aranbHi 3acaau», a Takok y posnini 11 «[Ipasa,
cBOOOIM Ta 000B’SI3KM JIFOJIMHY 1 TPOMaASTHUHAY. J[0 TAKMX HOpM, HaNpHUKIIAL,
MOXHa BIJIHECTH Taki: YKpaiHa — CyBepeHHa, IeMOKpAaTHYHa, COLliaJIbHA MIpa-
BOBa JiepxkaBa (cT. 1); monnHa, ii >KUTTS 1 37I0pOB’sl, YeCTh 1 TiHICTh, HEJ0-
TOPKaHHICTh 1 Oe3reKa BU3HAIOThCS B YKpaiHi HalWBUIIOK IiHHICTIO. [IpaBa
1 cBOOOAN JIOAMHU Ta IX rapaHTil BU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTb JisUIb-
HOCTI Jiep»agH (CT. 3) TowIo.

Jpyeuii pigens KOHCTUTYIIHHO-TIPABOBOTO BIUIMBY CTAHOBIISITH HOPMH,
10 MAIOTh 3HAUEHHS ISl TaIy3€BOTO MPABOBOTO PETYIIOBAHHS OXOPOHIOBA-
HUX CYCHUTBHHX BimHOcHH. Lle, Hanmpukimam, Taki MOJOXKECHHS, M0 3HANIUIN
CBOE BimoOpakeHHS y Takux cTarTsax Komcrurymii YkpaiHu: 3BepHEHHS 110
CyAy JUIS 3aXMCTy KOHCTUTYLIMHUX IIpaB 1 CBOOOJ JIOAMHH 1 TPOMAJSTHUHA
Oe3nocepenHbo Ha mijacTaBi KoHctutyiii Ykpainu rapantyetbes (4. 3 ct. 8);
HE MOXXe OyTH NPHUBLIEIB 4M 0OMEKEHb 3a O3HAaKaMHU PacH, KOJIbOpY HIKIpH,
MOJITUYHUX, PENIriHHUX Ta IHIIUX NEPEeKOHAHb, CTATi, €THIYHOTO Ta COLliab-
HOTO TTOXO/DKEHHS, MAWHOBOTO CTaHy, MICIS IIPOKUBAHHS, 32 MOBHUMH a00
IHIIMMHU O3HaKamu (4. 2 cT. 24); HIXTO He MOke OyTH 3aapemToBaHuil abo
TPUMATHUCS i BApTOIO 1HAKIIIE SIK 32 BMOTUBOBAHUM DILIICHHSM CY/Y 1 TINbKU
Ha TJICTaBaxX Ta B MOPS/IKY, BCTAHOBJICHUX 3aKOHOM (4. 2 CT. 29); KOXKHOMY
rapaHTYEThCS IPABO 3HATHU CBOI MpaBa i 0008’ s13ku (4. 1. cT. 5 7) Tomo.

BoueBup, 110 11i KOHCTUTYIIiHHI TOJIOKEHHS 30008’ A3yI0Th 3aKOHO/IABIIS
BCTAaHOBHTH B OKPEMUX TaTy3sX OXOPOHIOBaHI HOPMH, B TOMY YHCII U Y KpH-
MiHAJIBHOMY TIpaBi, SKi mepeaoavyan O BiMOBITaIbHICTD 32 BUNHEHHS BiJIIIO-
BiJTHUX MPaBOMOPYIICHb.

Hapemri, mpemiti pigens BIDIUBY — 116 KOHCTHUTYLIHHO-TIPABOBI HOPMH,
SIKI CTBOPIOIOTH Oe3mocepeHio 0a3y Jisl KPUMIHAITBHO-TIPABOBOTO PETYITHO-
BaHHS CYCIIIbHUX BITHOCHH MDX JEpPKaBOIO Ta KPUMIHAJIBHUMH IPaBOIO-
PYIIHUKAMH.

Taxk, 3rigHo 3 1. 22 4. 1 ¢T. 92 KoHcTuTy1ii YkpaiHu BUKIIOYHO 3aKOHAMHA
BHU3HAYAIOTHCS AISIHHA, KI € 3I0YMHAMH, Ta BiAMNOBIAANbHICTH 32 HUX. [Ipu
IBOMY JeprKaBa MOBHHHA BUXOUTH 3 TOTO, III0 KOYKHA JTFOIMHA MA€ HEBiI €MHE
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MIPaBo Ha XUTTH (CT. 27); HIXTO HE MOKe OYTH MiJIaHUH KaTyBaHHIO, )KOPCTO-
KOMY, HEJIFOJICBKOMY a00 TaKoMY, IO IIPHHIKY€E HOTO TiIHICTh, TOBOKCHHIO
YM MMOKapaHHIO (4. 2 cT. 28), ®ojHa JroauHa 0e3 ii BUTbHOI 3roJiM He MOXKe
OyTH migaHa MeIMYHUM, HAYKOBUM YH 1HIIKUM JociiaaM (4. 3 cT. 28); 3aKoHH
Ta 1HII HOPMATHBHO-IIPABOBI aKTH HE MalOTh 3BOPOTHOI JIii B 4aci, KpiM BH-
MaJKiB, KOJIM BOHHU IOM’SKIIYKOTh 00 CKaCOBYIOThH BiJIIOBIIaIbHICTE OCOOH
(4. 1 ct. 58); HIXTO HE 3000B’s3aHUI BUKOHYBATHU SIBHO 3JI0YMHHI HAaKa3H Ta
posnopsykeHHs (4. 1 ¢T. 60); HIXTO He MOKe OyTH JBiUl MPHUTATHEHUH 10
FOPUIMYHOT BiJINIOBITAIILHOCTI OJTHOTO BHJy 32 OJHE W T€ caMe IMPaBoOIopy-
mreHHs (4. 1 cT. 61) ocoba BBaXxaeThCd HEBHHYBATOIO Y BUMHCHHI 3I0UUHY
1 He MOXKke OyTH IMiJaHa KpUMiHATEHOMY ITOKapaHHIO, JOKH 11 BUHY He Oyne
JIOBE/ICHO y BU3HAYEHOMY 3aKOHOM TOPSIKY 1 BCTAHOBICHO OOBHHYBAJIHHIM
BHUPOKOM cyay (4. 1 ct. 62), Torio.

4. Bynp-sIkuid i3 3a3HAYCHUX KEPIBHUX NPUHIHUIIB € BOXKIUBUM Ta 3a-
CJIyTOBYE Ha OKpeMe JleTalibHe JTociipkeHHs . OMHaK BBAKAEMO 3a JIOIIIbHE
3YNUHUTHUCS Ha JOCTIKEHHI OJHOTO 3 HUX, AKHi, Ha Hall NODISI, € (yH-
JAMEHTAJIBHAM IPUHIUIIOM (QYHKIIOHYBaHHS CY4acHOTO Jep)KaBHO-OpraHi-
30BaHOTO CYCITIJIbCTBA CaMe B acleKTi BHKJIMKIB ChOTOJICHHS. Nnersest po
MIPUHIIMAI BEPXOBEHCTBA MpaBa, AKU 3r11HO 3 KOHCTUTYIIi€I0 BU3BHAETHCS 1 J1i€
B Ykpaini (4. 1 cT. 8).

5. 3a mpasoBoro no3utiero KorcruryniiitHoro Cyny Ykpainu, chopmy-
npoBaHol0 y Pimenni Big 2 nuctonana 2004 p., «BEpXOBEHCTBO IpaBa — 1€
MAaHyBaHHS TIpaBa B CYCHUIBCTBI. BEpXOBEHCTBO MpaBa BEMAarae BiJ| epikKa-
BH MOTO BTUICHHS y TIPAaBOTBOPYY Ta MTPABO3aCTOCOBHY [isUTBHICTh, 30KpEeMa,
y 3aKOHH, sIKi 3@ CBOIM 3MICTOM MalOTh OyTH MPOHUKHYTI HEperyciM imes-
MH COLIaJbHOT CIIPABEITUBOCTI, CBOOO U, PIBHOCTI Tom0. OHUM i3 MPOSIBIB
BEpXOBEHCTBA MIPABA € Te, 10 MPABO HE OOMEKYETHCS JIUIIEC 3aKOHOTABCTBOM
SIK OJTHIEIO 3 WOro (opM, a BKIIOYAE H 1HINI COLialbHI PEryJsTOpH, 30Kpe-
Ma, HOpMH MopaJli, Tpaauilii, 3Bu4ai TOIO, sIKi JIETITUMOBAHI CYCITiILCTBOM
1 3yMOBJICHI ICTOPHYHO JOCSATHYTHM KYJIbTYPHUM PiBHEM CyCITiIbcTBa. Bei i
eJIEMEHTH TIpaBa 00’ € JHYIOThCS AKICTIO, 1110 BiIOBIA€E 17I€0NOTii CripaBeasTu-
BOCTI, i7e1 IpaBa, SKa 3HAYHOI MIpOro JicTana BimoopaxkeHHs B KoHcTutyii
VYkpainm»'.

TakuM YUHOM, MOJKHA KOHCTATYBATH, 10 KOHCTUTYIIHUHN MPUHITKIT Bep-
XOBEHCTBA ITPaBa BUXOAWTH 13 BU3HAHHSI IIEPBHHHOCTI KOHCTHTYIIITHOTO pery-

! Pimenus Koncruryuiiinoro Cyny Ykpainu Bix 2 mucronana 2004 poxy Ne 15-pn
y cIIpaBi Ipo MpU3HAYEHHS CyIOoM Oinbin M’sikoro nokapanss // O¢im. BicH. YkpaiHu. —
2004. — Ne 45. — Cr. 2975.
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JIIOBaHHS. 3a CBOIM 3MICTOM IIei PUHIIMII BKJIIOYA€E B cede, 30KpeMa, rapaH-
TyBaHHS BIJIIOBIIHOCTI YUHHOTO 3aKOHOJIABCTBA 3aKkpiruieHuM y KoHncTuryrii
MIPABOBUM LIHHOCTSIM, Y TOMY YMCJi LUIAXOM KOHCTUTYLIHHOTO KOHTPOJIIO
3 6oky Koncruryniitnoro Cyny Ykpainu. 3BiICH BUILUTUBA€ METONOIOTIIHUAN
BHCHOBOK IIPO T€, IO BCTAHOBJICHHS BiAMOBITHOCTI KPUMIHATBHOTO 3aKOHY
KonctuTyii YkpaiHu MOBUHHO IPYHTYBATHCS HA KOHCTUTYIIHHUX MOJIOKCH-
HSIX, III0 CTOCYIOThCS HE TUTBKH chepH MyOIIigHOTO OXOPOHIOBAHOTO TIpaBa, a i
yCiX KOHCTUTYIIHHO-IPABOBHX MPHITHCIB, Y3STHX Y CHCTEMHIH €JHOCTI.

6. 3rigHo 3 4. 2 cT. 92 KoHcruTynii YkpaiHM BHKIIFOYHO 3aKOHAMHU BH-
3HAYAIOTHCS JISIHHA, SKI € 3JI0YMHaMU, Ta BIJMOBIIAIBHICTE 32 HUX (1. 22).
Lle € cBig4eHHSM TPIOPUTETHOCTI KPUMIHAIBLHOTO 3aKOHY, IO Ma€ Ha METi
CTBOpPEHHS 0a3M U €HOCTI Ta BHYTPINIHBOI Y3TOHKEHOCTI BCi€i cucTeMu
MIPABOBHUX HOPM Y Tay3i KPUMIHAJIBHOTO MPaBa.

OnHak cyzioBa paxkTHKa, y ToMy 4ucii npaktuka Koncruryniitnoro Cyny
VYkpainy, mokasye, 110 CydacHa BITYM3HSHA CHCTEMa HOPM KPHMiHAIBbHOTO
IpaBa e Jajueka Bif imeany. ITomoxeHHs! TPUIHATHX MapIaMEHTOM 3aKOHIB
y Tajy31 KpUMiHAJIBHOTO MpaBa HEPiAKO cynepedaTh NPUHIMITY TIPABOBOI BU-
3HAYEHOCTI, a IHKOJU ¥ MeBHUM nonoxeHHs Koncturyuii Ykpainu.

OTxe, Ha MPAKTHLI 3 00’ €KTUBHUX Ta YacTille Cy0’€KTUBHUX IPUYHUH Ma€e
MICIIe CHTYyaIlisl, HassBHICTb SIKOI de facto HIBENIOE MPHHIUII BEPXOBEHCTBA
IpaBa SIK HAMITOTYKHIIIOTO IIPABOBOTO i/1eairy, BU3HAHOTO BCIM JEMOKpaTH4-
HUM cBiTOM. Lle, 6e3yMOBHO, ITOPOIKY€ IPOOIEMHU, BUPILICHHS SIKHUX, HA HAII
MOTVISII, TTOTpedye 3aMydYeHHS BITIM3HSIHOTO HAyKOBOTO TMOTEHINANy y Tary3i
KPUMIHAJIBHOTO TIPaBa.

Io-nepwe, nie pobieMu, OB’ sI3aHi 3 HAYyKOBUM BU3HAYCHHSIM HOHTTS
KPUMiHAJIEHOTO TIPABOIIOPYIICHHS, 30KPEMa, HOTO MOy Ha 3JI0YHH Ta KPH-
MiHAJIBHUAN MTPOCTYIIOK 3aJISKHO BiJI CTYIMEHS TSHKKOCTI HACTIIKIB I[bOTO CyC-
MJIHHO HEOE3MEUHOTO JiSTHHS, SIK 1€ IPOTIOHYETHCS JACIKHUMH HAyKOBIISIMHU Ta
napIaMeHTapsIMH.

Ilo-0pyze, 1ic BU3HAYCHHS TOHSTTS KPHUMIHAJIBHOI BiIMOBIZAIBHOCTI 3a
BYMHEHHS KPUMIHAJIBHUX MPaBOMOPYIIEHh B aCMEKTi JOTPUMAaHHS OJHOTO
3 HAWBXKITUBIIIUX KPUTEPIiB MPUHIIUITY BEPXOBEHCTBA MPaBa — CIIPaBEITIHMBOC-
Ti. «3a3Buyaii, — Haronocus Koncturyuiitnuit Cyn Ykpainu B yke 3ralaHoMy
Pimenni, — cnpaBeAsUBICTh PO3MIAAAIOTH K BJIACTUBICTh MpaBa, BUPAKEHY,
30KpeMa, B pIBHOMY IOPUAWYHOMY MaciiTabi MoBeIiHKU i y MpOnopLiHOCTI
FOPHUIMYHOI BiTIOBIAaIbHOCTI BYNHEHOMY IIPAaBOIIOPYIICHHIO. Y cdepi peai-
3amii mpaBa CIpaBeIMBICTD MPOSIBIAETHCS, 30KPeMa, Y PIBHOCTI BCIX Mepen
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3aKOHOM, BiJIIOBITHOCTI 3JI0YMHY 1 OKapaHH4, IJIIX 3aKOHOAABL 1 3aco0ax,
1110 OOUPAIOTHCS IS 1X JOCSITHEHHSD) .

Ilo-mpeme, 11e TOMIpHICTb MOKapaHHs Ta (POPM HOro BUKOHAHHS, a TAKOX
X BIJMOBIAHICTH CY4aCHHM MIKHAPOAHUM CTaHJApPTaM Ta BUKJIMKAM ChOTO-
JICHHSL.

Ilo-uemeepme, 11e TUTAHHS BIATIOBIIHOCTI MPHHIUITY BEPXOBEHCTBA MPa-
Ba TAKOTO MPaBOBOTr0 (PEHOMEHA, SK 3BUIbHEHHS 0COOM BiJl KPUMIHAIBHOT BiJl-
MOB1/1aJIbHOCTI, 30KpeMa, [IUIIXOM aMHICTIl (K MPEBEHTUBHOT (10 BUHECEHHS
BUPOKY), TaK 1 HacTynHo{ (miciast HaOyTTS BUPOKOM 3aKOHHOI CHIIN), Y TOMY
YHCITi TaK 3BaHO1 1HAMBIyaIbHOT).

Ilo-n’ame, NOTpUMaHHS IPUHIUITY BEPXOBEHCTBA MpaBa MpH 3A1HCHEHH]
3axoJliB 100 HeWTpaizamii HaCTiAKIB KpUMiHAIBHOI BiAMOBIAAIBHOCTI, 30-
KpeMma, MOTaIlleHHs CYIUMOCTI, peadiniTanii He3aKOHHO 3aCyIXEHOTO TOIIO.

7. HaykoBe mocmipKeHHS IUX TpoOieM Ta HalpalloBaHHS BiAMOBIIHUX
pEeKOMeHJIaIliil, Ha HaIll MO, € HaraJlbHOK Ta HEBIAKIATHOK MOTPEOOI0
CBOTOJICHHSI, OCKUIBKM OCTaHHI MOJil B YKpaiHi TOCTPO MOCTaBUIM MUTAHHS
MPOTUAIT TAKUM KOJIUCh HEXAaPAKTEPHHUM JUIS HAILIOTO CYCIiJIbCTBA MOPYIICH-
HSIM IIPUHIMITY BEPXOBEHCTBA IIPaBa, K MACOBI 3aBOPYILCHHS, 3aXBaT aaMi-
HICTpaTUBHMX yCTAaHOB Ta OJIOKYBaHHS X JiSUTBHOCTI, y3ypHallisl BIaJHHUX MO-
BHOBa)XCHb, CTBOPEHHSI HE3aKOHHUX 30pOHHMX (hOpMyBaHb, CEMapaTUCTChKa
Ta TEPOPUCTUIHA JIiSTIbHICTD TOIIO.

ITpu npoMy ciig KOHCTaTyBaTH, 10 peaKilis 3aKOHOABIS Ha 111 HETaTUBHI
SIBUILA 3/[IICHIOETHCS 3a MIPUHIIUIIOM post factum, a 3aX01H, SIKi BXHUBAOThCS
MIPaBOOXOPOHHUMH Ta CYJOBUMH OpraHAMH HA MiJCTaBl YHHHOTO 3aKOHOIAB-
CTBa, BUSBUJINCS] MAOC(PEKTUBHUMHU.

8. Ha 3aBepuieHHs Tpeba 3a3HaYMTH, [0 BKA3aHUN Mepertik mpobiem Ha-
YKH KPHUMIHAIBHOTO TIpaBa, SIKi BUIUIMBAIOTH 13 HEOOXiTHOCTI 3a0e3nmeueHHs
MIPUHIMITY BEPXOBEHCTBA MpaBa, 0€3yMOBHO, € HETIOBHUM.

I'osoBHOIO MeTOIO TIi€i my6miKatii € cipoba 3BepHyTH yBary Ha HEOOXiI-
HICTh ONEpPATHBHOTO pearyBaHHSA HA BUKIUKHU CHOTOACHHS 3 MO3MILIN BEpXo-
BEHCTBA Npasa. JIue 3aBAsKN MO€JHAHHIO HAYKOBOT TyMKH Ta 3aKOHOAABYO1
1 IPaBO3acTOCOBHOI JiSUIBHOCTI BOAYAETHCS MOXIIMBUM €(EKTHBHO MPOTH-
JISITH THM HETaTHBHUM SBHINAM, SIKi CTAHOBJIATH pEajibHy 3arpo3y HE JIUIIE
peamizanii rapanToBanux KoHctutymiero YkpaiHu mpaB i cBOOOA JHOAMHU
1 rpoMajsiHUHA, a ¥ caMOMy ICHYBaHHIO YKpaiHM SIK HE3aJICKHOI 1 CyBepeH-
HO{, IPaBOBO{, IEMOKPATUYHOI Ta COLIAIBHOI IEPKABH.

! Pimenus Koncruryuiiinoro Cyny Ykpainu Bix 2 mucronana 2004 poxy Ne 15-pn
y CIIpaBi PO MPU3HAYCHHS CYAOM OLITBII M'sIKOTO ToKapaHHs // Odi. BicH. Yikpainu. —2004.
—Ne 45. - Cr. 2975.
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C. B. Kisanos, n.10.1, npodecop,
akagemik HAIIpH VYkpainu, npesu-
JeHT HarioHaapHOTO yHIBEpCUTETY
«Opecpka IopUdHa aKaaeMisn,
HapoJIHuil nemyrar Ykpainu

KATEI'OPISA KPUMIHAJIBHUX ITPOCTYIIKIB:
JIO MIUTAHHS AJTbTEPHATUBHOI
KOHIENTYAJIbHOI MOJIEJII

Y mezax ananizyiomocs 3anpononosami guenumu KOHYenyii npocmynKie, ix no3umueHi
pucu i Hedoiku. [Ipononyemovca anbmepHamuerHa KOHYenmyaibHa Mooenb KPUMIHATbHUX
NnpoCmynKis.

B mesucax ananusupyromces npeonazcaemvle YieHbIMU KOHYENYuyu npocmynKkos, ux
nosumusHvle yepmul u Hedocmamxu. Ilpednazaemcs anbmepHamueHas KOHYenmyaibHasl
MOO€eNb Y2ON08HbIX NPOCTYNKOB.

The theses analyze the proposed scientific concepts of offence, their positive features
and disadvantages. An alternative conceptual model for criminal offenses has been offered.

3ampoBaKEHHS KaTETopii MPOCTYIKIB MIXPOKO 0OTOBOPIOETHCS Cepesl Ha-
YKOBIIIB-ITPaBHUKIB, OCOOJIMBO B rary3i aJIMiHICTPAaTHUBHOTO Ta KPUMIHAIBHO-
ro mpasa Ykpainu. Y Mexax KpUMiHaJIbHO-PABOBOI JOKTPUHH 1€ MUTAHHS
PO3IISIIAETHCS B CBITII 3alPOBAKCHHST KAaTEToOpii «KPUMIHAIBHHUN MPOCTY-
MOK», @ B aIMIHICTpAaTUBHOMY TIpaBi B CBITJIi BiJIOKpEMIICHHS BiJl aJIMIHICTpa-
TUBHOTO MPaBONOPYIIEHHS (IIPOCTYIIKY) OKPEMOT KaTeropii AisiHb MiABUIIEHO]
CYCHUIBHOT IIKIUIUBOCTI — aIMIHICTPATUBHOTO JCIIKTY.

VY nux HampsiMax sk B KpUMiHAJILHOMY, TaK 1 B aIMiHICTpaTHBHOMY Ipa-
Bl BITUM3HSHUMH BUEHUMH C(OPMOBAHO KiJIbKa MoJiesiell peopMyBaHHS Jie-
JIKTHOTO 3aKOHOAABCTBA YKpaiHu. Po3rissHeMO HaWOLIBII NOMIMPEHI MOJIETI.
BomHouac migkpecanMo, 1o BUCIOBICHI MOMIAIN HE MPETCHAYIOTh Ha OCTa-
TOYHICTb MO0 TUX YW IHIIMX NUISXiB BUPILICHHS OCIIDKYBAaHUX MPOOIeM,
OCKIUJTBKH BOHH JIHIIE MPOIOHYIOTHCS O IIHPOKOTO OOTOBOPECHHS FOPHINY-
HOFO TPOMaJICHKICTIO.

[Mepen mOCHiPKEHHAM MUTAHHS 3alPOBAKCHHS MPOCTYIKY CIIif 3raja-
TH, o Pajoro HalioHa pHOT Oe3neku i o0oponn Ykpainu 15 mrororo 2008 p.
cxBaJieHO MpoekT KoHrerniii peopMyBaHHS KpUMiHAIBHOT FOCTHINT YKpaiHH,
SIKMH 3aTBep/keHOo YkasoM IIpesunenta Yipainu «llpo xin pedopmyBanHs
CHCTEMH KPUMIHAJIBHOI FOCTHIIIi Ta IPABOOXOPOHHHUX OPTaHiB» BiJ 8 KBITHsI
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2008 p. Ne311/2008" (mani — KoHueniiist), 3riZiHO 3 KOO mepeadayeHo 3ampo-
Ba/DKCHHS IHCTUTYTY KPUMIiHAJIBHHUX MPOCTYTIKIB.

Posnopsmxennsam Kabinery MinictpiB Yipainu Bix 27 cepmus 2008 p.
No 1153-p Oyno 3arBepmxeno Takox [Tnan 3axoniB moo peanizanii Konmemnii
pedopMyBaHHS KPUMIHAIBHOI FOCTHIT Ykpainu, a Po3mopsypkeHHIM
[Ipesunenrta Ykpainu «lIpo pobody rpymy 3 muTaHb pedOpMyBaHHS 3aKO-
HOJIaBCTBA MPO aJIMiHICTPAaTHBHI MPaBOMOPYILICHHS Ta 3alpOBaJKCHHS 1H-
CTUTYTy KPUMIiHAJIbHHUX TPOCTYIKiB» Bifg 30 TpaBHa 2012 p. Ne98/2012-pn
3aTBEP/PKEHO CKJIAJ] OMHOMMEHHOI poOouoi Tpynu, 0 SKOi YBIMIUIA Mpel-
CTAaBHUKHU HAYKOBO{ CIIIIBHOTH Ta OPTaHiB Jep>KaBHOI BIAJM BiJ Pi3HUX ii ri-
JOK. Y 3B’SI3Ky 3 IIM JTOCTIKEHHS KOHIICNITyaTbHUX MOJCIICH BiIIOBITah-
HOCTI 3a MIPOCTYIIKK 30epirae CBOK aKTyabHICTb.

B. 4. Tamiem, B. 1. Trotioriaum, O. B. Kamninoro, FO. B. I'poaenbkum,
A. O. Baiinor y po6oTi «OTBETCTBEHHOCTH 32 MPOCTYIOK: KOHLIENTYa bHAS
MOJIETIb» BHUCJIOBJICHO MOMISA IOJ0 MOXKIMBOI KOHIIENITYaJIbHOI MOJIENI Bijl-
MOBIIAILHOCTI 32 HPOCTYNOK?. B ykazaHiil cTarTi aHAMI3YIOTHCS KiJibKa allb-
TEPHATUBHUX KOHIICTITYaJIbHUX MOJIEJICH BIIMOBIIAIBHOCTI 3@ MPOCTYIIOK Ta
OOTPYHTOBYETHCSI HEOOXITHICTD 3aIPOBAKCHHST CAMOCTIHHOTO BUIY MisTHHSI
B OKPEMOMY 3aKOHO/IaBUOMY aKTi, 110 Oyzne popmyBaTu camocTiiiHuil Bua Bia-
MOB11aJIbHOCTI, BIAMIHHUH BiJl aJIMIHICTPATUBHOI Ta KPUMIHAIBHOT.

YkazaHa [Mo3uIlisl B IEBHIN Mipi CITIBBIIHOCUTBCS 13 JIOPEBOIIOIIHHIM Jie-
JIIKTHUM 3aKOHOJIABCTBOM, BIAMOBIAHO JIO SIKOTO KapaHi MISTHHS TOMUISITHCS
Ha MOJIiLEHChKI MPaBoMOpyIIeHHS Ta 3M04rHU. [Ipu upoMy nepiii Oyiu npen-
METOM IIPAaBOBOTO PETYIIOBAHHS Tak 3BAHOTO Moileiicbkoro mpasa. Pasom i3
THUM BBKAETHCSI, [0 3aIPOBAKCHHS KPAMiHAJIFHOTO IIPOCTYIIKY B OKPEMOMY
3aKOHOIABYOMY aKTi, 3 OHOTO OOKY, BCE JK TaKH HABPSI 9 Oyae MiATPyHTIM
uid (OopMyBaHHS HOBOTO BHJY BiJINOBIJAJIBHOCTI, OCKUIBKM BUKOPHCTAHHS
B Ha3Bi MPONOHOBAHOTO BUAY MisHHS MPUKMETHHKA «KPUMIHANBbHUI», a Ta-
KOX 3MICT 1 IPHPOAA 3aXOAiB, 10 OymayTh mepeadaucHi 3a BUMHEHHS KPHMi-
HAJIFHOTO MPOCTYIKY Y BUIIAKy HOTO 3alipOBaKEHHS 3a TaKO1 MOAEII, CBijI-
YUTUMYTb, IO 3allPOBADKEHE JTiSTHHS € KPUMiHAIBHIM, a HE SIKIMOCH 1HIIIAM
BHJIOM IIPOCTYIIKY, a 3 JPYroro OOKY, 1€ MOPYIIUTh apXiTEeKTOHIKY MOOYI10BU

! TIpo xix pedopMyBaHHs CHCTEMH KPUMiHAIBHOT FOCTHIIIT Ta MPABOOXOPOHHHX Opra-
HiB : Yka3 [Ipe3unenta Ykpainu Bix 8 kitHs 2008 p. Ne 311/2008: 3a cranom Ha 1 BepecHs
2011 p. // Odin. BicH. Yipainn. —2008. — Ne 27. — Cr. 838.

2 Tanwmii B.SI. OTBETCTBEHHOCTH 3a MPOCTYIIOK: KOHIIENTyanbHast Mozenb / B. 1. Tamwuii,
B. U. Trotrorun, O.B. Kannuna u ap. // BicH. Acol. KpuMiHaJIbHOTO TpaBa YKpaiHH. —
2014. — Ne 1(2). — C. 48-85 [DnexrponHsIii pecypc]. — Pesxum goctymna : http://nauka.jur-
academy.kharkov.ua/download/visnik yg/2/05.pdf. — 3arn. ¢ akpana.
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raimyseil 3aKOHOABCTBA Ta IpaBa B MPABOBiil cucteMi YKpaiHH, BiAMOBiTHO
IO SIKOT OUTBIIOCTI OKPEMHX Taily3ell 3aKOHOIABCTBA Ta TIpaBa, SIK IPAaBHIIO,
KOPECTIOH/IY€ €TUHHIA KOAH(DIKOBAaHUN aKT.

VY 3B’s3Ky 3 UM MIPOMOHYEMO 10 OOTOBOPEHHS OCHOBHI MOJIOKEHHS Ta-
koi Mozeni. Sk i nmepeadauero y Konmemnii'!, 10 cucTeMu KpUMiHAIBHUX TIPO-
CTYTIKiB BOAYa€THCS MOLITEHIM BiTHECTH CHCTEMY MisHb, SKi HE € YIpPaBIiH-
CHKHMH T2 BiMOBIJAIBHICTH 32 sIKi BCTAaHOBJIEHO YHHHUM Koziekcom Ykpainu
PO aJIMIHICTPATHBHI MPABOIOPYIICHHS, 3JIOYIHN HEBEIUKOI TIKKOCTI, IO HE
BOJIOZIIIOTh BHCOKHM CTYIICHEM CYCIIJIbHOI HeOe3MmedHO T (Trepira miacucTe-
Ma JIiSHB), @ TAKOK OKpeMi 3JI0YMHH HEBEIMKOI TAKKOCTI, SKi MOCITaloTh Ha
CYCIUIBbHI BITHOCHHH y c(epi peryisiii cucTeM yIpaBiIiHHs (Ipyra mijacuc-
TeMa JisHb).

BBaxaeTbes, 0 cUCTEMa KPUMIHABHHUX MPABOMIOPYIICHD SIK JIisHb, IO
BOJIOJIIFOTH PI3HOIO CYCHIUIBHOK HEOE3MEUHICTIO, MPOTE € MISTHHAMHU €IHHOT
KPHMiHAJIEHO-TIPABOBOI MPUPOIN, MAIOTH Oy TH PO3MIIICHI B € ANHII CTPYKTYp-
Hilt yactuni KpuMinansHoro xofekcy Ykpainu — OcoOnuBii 4acTuHi, sika (K
W y unnHil penaknii KK Ykpaiuun) mae nopinstucs Ha po3aum. [Ipu mpomy
€THICTh BH[IB KPHUMiHAIBHUX ITPABONIOPYIIEHb — KPUMIHAIBHUX MPOCTYTIKIB
Ta 3JI0YMHIB — MA€ MPOSBIATUCH Y PO3MIIICHI IX B €IMHUX PO3ALTAX 1 CTATTAX.

BBaxkaeTbest, Mo CTpYKTypHO y Tekcti crate OcobmuBoi yactiuan KK
VYKpaiHu KpUMiHANbHI MPOCTYNKH MAlOTh OyTH PO3MIIIEHI y MEpIIMX Yac-
TuHaX crated posainiB OcobnuBoi yactuHu KK Ykpainu. BiaMiHHICTE Mix
BHZaMHU KPUMIHAJIBHAX MIPABOIOPYIICHb Ma€ BU3HAYATHICS BUAAMH Ta MipOIO
KPUMIHAJIbHO-TIPABOBOTO BILUIABY, TOOTO 32 (DOpMabHUM KPHTEPIiEM.

ITponoHyeTbCst PO3MEKOBYBATH BUAU 33aXO/iB BIUIUBY, 110 OyIyTh 3aCTO-
COBYBAaTUChH 32 KPUMiHAIbHI IIPABOMOPYIICHHS, Ha TaKi: IIOKapaHHs — 33 BUHU-
HEHHS 3JI0YMHY; CTATHEHHS — 32 BUNHEHHS KPUMIHAIBLHOTO IIPOCTYIIKY.

3a BUMHEHHS KPUMIHAJIBHOTO MPOCTYIKY HPOMOHYETHCS 3aCTOCOBYBATH
TaKi BUJIM CTSTHEHB, sK: 1) mTpad; 2) mo30aBieHHs MpaBa 001iMaTH NeBHI 10-
cayi a0o 3aiiMaTUCs IEBHOIO NIsTTBHICTIO; 3) TPOMaIChKi poOOTH; 4) BUITPaBHI
poboTy; 5) apeut. 3a BUMHEHHS 3JI0YMHY CIIiJ 30eperTi CUCTeMy TOKapaHb,
ska nepenbdadena guHHUM KK VYipainn. dopManbHUM KpHTEpiEM PO3MEXK-
YBaHHsI CTYIEHS CYCIIJIbHOI HEOE3MEeYHOCTI KPUMiHAIBHUX MPOCTYIKIB Ta
3JI0YMHIB MPOMOHYETHCSI BU3HAYUTH MEKY CTATHCHb Ta IMOKAPaHb y THX BH-
maJIkax, KoM BKa3aHi 3aX0/li BIUIMBY CITIBIIAJalOTh 32 BUIOM.

! TIpo xix pedopMyBaHHS CHCTEMH KPHMiHAIBHOT FOCTHIIIT Ta TPAaBOOXOPOHHUX Opra-
HiB : Yka3 [Ipesunenta Ykpainu i 8 kitHs 2008 p. Ne 311/2008: 3a cranom Ha 1 BepecHs
2011 p. // Odiu. BicH. Ykpainu. — 2008. — Ne 27. — Cr. 838.
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MexaniuHa TpaHcdopmalisg BCiX BUAIB aJIMiHICTPAaTUBHUX MPaBOIOPY-
IIEeHb, 3a SIKi 3TiAHO 3 mosokeHHAMHU Kojiekcy YkpaiHu mpo ajMiHiCTpaTHBHI
MIPAaBOMOPYIICHHS Mepe0a4eH0 MOKITUBICTh 3aCTOCYBaHHS apemTy abo iH-
IIMX 3aXO0JIiB KPUMIHAIBHO-TIPABOBOTO XapakTepy (KoH]ickais, mo30aBieH-
HS CHEMIaIbHUX TPaB), a TAKOXK THX, SIKI BITHECECHI IO CYIOBOI FOPUCIUKITT
y KpUMiHaJbHI MPOCTYTIKH, € HEe BUIPABIAHOIO Ta TAKOIO, IO MpPU3BEAE IO
HaJMIpHOI KpuMiHami3awii. ¥ 3B 43Ky 3 LIUM MIPOMOHYETHCS B OKPEMHUX CKJIa-
Jax aIMiHICTPaTHBHUX IMPaBOMOPYIIEHb TOM SKIIUTH BHIU aIMiHICTPaTHB-
HUX CTSTHEHb, N0 MependadeHi B CaHKI[IAX aJMiHICTPaTUBHUX HOPM, Ta 3a-
JIMIIUTU iX B SKOCTI aJAMiHICTPaTUBHUX IIPABONOPYIIEHb, OCKIIBKU CTYIiHb
CYCTLUIBHOT HEOE3METHOCTI 1X € HEBHCOKOIO, a 33 TPABOBOIO MPHPOIOI0 BOHH
HaJIe)KaTh 0 YIPaBIiHCHKHX.

BaaxaeTbcs 32 HeOOXiAHE BUKJIACTH Y HOBIiH pefakiiii MOJIOKEeHHs cTaTeil
24,121, 1224, 123, 140, 178, 185!, 204! Kogekcy Ykpainu mpo aaMiHicTpaTHB-
Hi TPaBOMOPYIICHHS MUISIXOM BIJIYYCHHS i3 CaHKIIN yKa3aHUX aaMiHiCTpa-
TUBHO-IIPABOBUX HOPM TaKOTO KPUMiHAJIBHO-IIPABOBOIO 3aXOAY CTATHEHHS,
SIK apeIT.

[HI agMiHICTPATHBHI MPABOMOPYIICHHS MPOMOHYETHCS BHKIIOUHTH 13
Konexcy Ykpainu npo ajMiHIiCTpaTUBHI MPaBOMOPYLIEHHS y 3B A3KY 13 BKITIO-
geHHsIM 10 monokeHb KK VipaiHm B SKOCTI KpUMIHAJIBHAX HPOCTYIIKIB.
Bb6agaeTscst nomineHEM TpaHC(HOPMYBAaTH aaMiHICTPaTHBHI MPaBOIOPYIICH-
Hs1, iepenbaueHi crarmamu 44, 51, 173, 130, 1732, 185, 185, 187 Konekcy
VYKpainu mpo aaMiHICTPaTHBHI MIPABOIIOPYIICHHS, T4 BKIIOYHTH IX B SKOCTI
KPUMiHAJIBHUX MPOCTYNKiB 10 mosiokeHb KK Yipainm.

Taxox MPONOHYEThCS 30€perT 3aCTOCYBAaHHS 32 BAMHEHHS aIMIHICTPaTHB-
HUX TIPaBOIOPYIICHb TAKHUX 3aXOJIB CTATHEHB, K «OIUIATHE BUTYYCHHS MPEa-
MeTa, 10 CTaB 3HAPSIISIM BUMHEHHsI 200 Oe3nocepeHiM 00’ €KTOM aIMiHICTpa-
TUBHOTO MPaBONOPYILIEHH», «KOH(ICKallis MPeAMeTa, SKUH CTaB 3HAPAIIAM
BUYMHEHHS a00 Oe3nocepenHiM 00’ €KTOM aJMIHICTPATUBHOTO MPABOMOPYIICH-
HSI; TPOILICH, o/lepyKaHUX BHACIIIOK BYNHECHHSI aIMiHICTPaTHBHOTO MPABOIIOPY-
HIEHHS, «11030aBICHHS CHELiaIbHOTO MPaBa, HAJJAHOTO AAHOMY I'POMaASHHHO-
Bi (IIpaBa KepyBaHHS TPAHCIIOPTHUMHE 3ac00aMu, TIpaBa TOFOBAHHS).

BBakaemo, 110 pyu Takiii KOHIENTYaIbHIH MO KpUMIHAIBHOTO MPO-
cTynky Oyze 3nilicHeHa peaiizallis JepKaBHOI MOJITHUKU MIOA0 TyMaHizarii
KpUMIHAJIBHOT BiJMOBIJAIBHOCTI NUIAXOM JCTICHATI3alii HU3KU JisHb, SKi
B JIAaHWI 4Yac BU3HAIOTHCS 3JIOUMHAMHM, a TaKOXK TpaHchopmarii aaMiHicTpa-
THUBHUX JICNIKTIB MiABUIIEHOT IIKIJIMBOCTI, 110 HE € YIPABIIHCHKUMH 3a CBO-
€10 TIPUPOIIOIO.
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SAFETY MECHANISMS FOR THE AUTONOMY
AND INDEPENDENCE OF THE JUDICIARY:
INSIGHTS FROM AND ON THE THIRD POWER IN EUROPE

Pozensoaromues Quckycitini numarnns agmonomii cucmemu rocmuyii. Ipoananizosaro
MeXaHi3MU 3a0e3neUeH s He3ANeHCHOCMI OPeani8 ICuYii ma npoxKypamypu.

Paccmampusaiomesi OuckyccuonHble 60NPOChL A8MOHOMUU CUCTIEMbl I0CMUYUU.
Ilpoananuzuposansvl mexanuzmvl obecneveHus He3AUCUMOCIU OP2AHO8 10CMUYUU

U NPOKYpaAMypbi.
Problem issues of the autonomy of the judiciary are considered. The mechanisms for

ensuring independence of the judiciary and prosecutor's offices have been analyzed.

Rule of law judicial structures are an elementary form of proof of a func-
tioning democracy. They are the backbone of the third state power, whose task
is to control all other powers in state and society.

Insights into the realities of four European judicial systems, which the
judges and the judicial representatives from the Netherlands, Italy, Poland,
and Switzerland made possible for the German Federal-Lénder Commission
in a collegial manner, shows numerous mechanisms through which the third
power could and must be supported and secured throughout Europe. Only with
strong and effective judicial control can the principle of the separation of pow-
ers set limits to the increasing entanglement of powers in the modern party
democracy. Only independent control by an autonomous third power can offer
effective protection of freedom from public and private abuse of power.

L.
Safety Mechanisms in the Area «Autonomy and Legitimation»

Strengths of legitimizing the third power using direct elections

The most important safety mechanism of the third power is the strength
of its judges’ legitimacy. The stronger the legitimacy of the judges’ appoint-
ments by direct popular election or by direct parliamentary election, the stron-
ger the experienced and lived autonomy — something particularly apparent in
Switzerland. The opposite can be seen in recruiting procedures done by judg-
es’ councils or their committees for indirect appointment of judges in Italy and
Poland. The judicial self-co-optation in the Netherlands — despite impressive
transparency of the criteria — is at the bottom of the list of countries reviewed
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in terms of strength of legitimacy. Despite all possible criticism of the system
of direct election of judges if the time in office is limited (self-censorship), the
example of Switzerland shows in an impressive manner: direct democratic le-
gitimation of the third power is linked to the result that it works with the other
state powers on an equal playing field, that is, it is an equal and independent
state power.

Public transparency of judicial election

The transparent link of Swiss judicial elections with political party affilia-
tion may seem strange at first glance, but the election of judges to the German
Federal Constitutional Court shows that party affiliation does not have to be
a hindrance for autonomous jurisprudence. The public political confession, at
least in Switzerland, is preferred in contrast to indirect or concealed political
selection by executive organs or other interest groups, such as co-optation by
other judges. An election of judges for an office which is given for life or at
least for a long period of time should probably be given preference over a short
time in office with re-election, as can be seen in the most recent reform steps
in Switzerland, as well. In direct elections, this strengthens the external and
internal legitimacy of the judges.

Equality and intensity of participation and self-administration

It is important that all instances have an equal amount of autonomy.
Supervision by a higher instance can seriously disturb the autonomy and its
positive effects — which can be seen in the example of Switzerland. Directly
linked to the strength of legitimacy is the judges’ participation on all structural
levels of judicial self-administration. Through this, the judges’ participation
in self-administration becomes a precondition for an effective, autonomous
judiciary.

Manageable size of self-administrative units

Important support of working structures and autonomous motivation re-
sults from the size of the self-administrative units: the smaller they are, the
more the judges can be included and the stronger the understanding of self-
responsibility for the functioning of jurisprudence is influenced. Only through
this do judges experience the realization of judicial administrative tasks as
“their own concern.” It is seen as ensuring that the judges remain «down to
earthy and is more effective in terms of evaluation of actions due to the prox-
imity of the judges to the issues at stake. Federal states make it possible to
keep self-administrative units small. The larger the self-administrative units
are, the more authority must be given to the self-administrative organs, which
could cause new power conflicts between judges and the self-administrative
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organ. Insofar as judges do not act from the plenum but through organs of self-
administration, these organs need the support and feedback from the majority
of the judges.

Most effective topos: logical consequence of separation of powers is au-
tonomy

The strongest impulse for the autonomy of the third power is rooted in the
democratic basis of the separation of powers. This is legitimized by the direct
election of all judges by the carriers of the three state powers: the people.
Theoretical and/or normative goals upon which their independent structures
are created are secondary to the strength of legitimacy by direct elections. This
is seen not only in the assessments of the Swiss judges, but also in those of the
judges from the Netherlands, Italy, and Poland:

Autonomy as a «business model» (Netherlands)

The primary focus on business goal concepts in the Netherlands (autono-
my as a business model) shows: despite the courts’ personnel selection com-
petencies, there is discontentment among the judges about the lack of oppor-
tunities for participation in the Judicial Council and in the self-administration
processes. This leads to a lack of support by the majority of the judges. The
Dutch judges demand possibilities of direct influence as well as representa-
tion of all instances in the Highest Judges’ Council. In addition, the lack of
autonomy has led to a bureaucratization of jurisprudence.

Goal: «historical legacy» (Italy)

The historically legitimized autonomy concept of the Italian judiciary
(«the antiquated historical idealy) also leaves the judges hardly any practical
space for self-administration. Hierarchies were deconstructed and a separa-
tion of career and salary was normed, and while this supported autonomous
judicial awareness, these autonomy structures were counteracted by extensive
disciplinary regulations for the judges, by strict and constant evaluations, and
by the judicial councils’ limited authority in personnel matters on all levels.

Model change of system: «the revolution devours its children» (Poland)

In Poland, there is only a very low level of awareness of judicial primary
legitimation. The revolutionary emancipation draft from 1989 has yielded to
consuming processes of executive influence. Hierarchical salary structures,
control by court presidents and most recently autonomously acting adminis-
trative directors responsible directly to the ministry, and a strict and constant
system of evaluation of judicial activity seriously reduce impulses for self-
administration.
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Dual guidance systems for the third power disrupt autonomy

The comparison of Switzerland with Italy and Poland makes it clear that
dual systems of responsibility for the third power are counterproductive. In
Italy and in Poland, besides the judicial councils, the executive, that is the
ministries of justice, are given massive competencies for interference in the
autonomy of the third power. This tension is always dependent on the particu-
lar political situation in Italy — as described by the judges -, and in Poland on
the current perspective of the political class which is showing a more restric-
tive view of the development of judicial autonomy and self-administration in
the interest of an increase in the executive branch’s influence. In the business-
oriented Dutch model, the problem is not with a dual structure of responsibil-
ity, but in the fact that the Judges’ Council was legally given sole executive
competency which essentially replaces the role of the ministry of justice in
Italy and Poland without sufficiently including the judges.

Budget right for the third power: consequence of an expression of au-
tonomy

An autonomous right to submit a budget correlates directly with the
strength of legitimacy for the independence of the third power. The Swiss
judiciary — depending on the canton also at the level of the instances — directly
negotiates the judicial budget with the parliaments. Inexperience in the area
of state budget can first be balanced by the appointment of external expert
consultants. The dependence on financial funding by executive instances and
the possibility of influence by restrictions on how the funds are to be used
could counteract independence guarantees on other levels. That is the case in
Italy and Poland. In the Netherlands, the macro-structural distribution is done
directly by the Judicial Council, and the courts then have competency in dis-
tributing those funds. Only the four-member Judicial Council negotiates with
the Dutch budget organs.

II.
Safety Measures in the Area «Human Resources»

Particularly the area of human resources correlates strongly with the de-
gree of the judges’ legitimation. The more independent the judges are, the
fewer extrinsic guiding mechanisms can be seen.

Mechanisms of executive personnel control decrease autonomy

Systems with a strong dependency on the executive such as Poland, but
also Italy, show the following characteristics due to a limited authority in mat-
ters of personnel:

— a complete system of professional evaluations which rely heavily on
formal criteria such as workload quotas,
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— strict use of disciplinary investigations,

— dependency on the instructions of the court presidents,

— a dual subsystem of administrative guidance and presidential influence,

— executive responsibility for judges’ education.

These kinds of judicial systems are characterized by a strong executive
profile even if, such as the case of Italy, hierarchical structures are to be coun-
teracted by the dismantling of salary in career differences. The quality of sa-
lary in all instances should promote intrinsic independence. But this alone
is not enough for the creation of strong independence, as can be seen by the
assessments of the Italian judges.

Forgoing executive personnel control promotes autonomy

The Swiss judicial system mostly does without controlling judges using
organizational guidelines. Even if, as was reported, the internal judicial pro-
motion is primarily dependent on party affiliation, the lack of external per-
sonnel policies has extremely positive effects which can be seen in the self-
assessments:

— Besides the party quota, the legal qualifications are important for filling
positions. Other factors are not named.

— The Swiss are critical of the election of judges for a limited time (self-
censorship), but it is rare a judge is not re-elected.

— Salary models are set by the parliaments (whether they are equal or dif-
fer depends on the canton).

— Disciplinary regulations are almost obsolete when the election is for
a limited time.

— Formal methods of evaluation essentially do not exist.

— Court presidents are elected speakers for period of time (without being
SUpervisors).

— Only in some cantons are there power problems between lower and high-
er instances if the parliament has given the instances different competencies.

— External influences in personnel policies cannot be seen.

— In all questions, the judiciary is on a level playing field with the parlia-
ments.

The judges’ contentment with a lack of executive control is also heard
from the Netherlands. There the judges cannot participate in the macro-struc-
tural decisions of the four-member judges Council, a fact which is harshly
criticized. Due to the authority in personnel matters, which to a great extent
lies with the individual courts, there has been a dismantling of judicial hierar-
chies due to the following factors:
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— an alignment of salaries,

—reduced evaluation processes, and

— a country-wide restrictively used disciplinary system.

That encourages autonomous confidence which is seen in the powerful op-
position of the Dutch judges directed in writing and in professional organiza-
tions against their lack of participation in the macro-structures (cf. Nederlands
Juristenblad 2012, p. 2616 f¥).

I11.

Safety Mechanisms for «Efficiency and Quality» of Legal Practice

The efficiency and quality of the judges’ work is closely linked to the
scope and extent of the autonomous inclusion of judges in the self-organiza-
tion of the judiciary. This could be clearly seen in the discussions.

The following positive influencing factors could be seen in Switzerland:

— The judicial administrative experience is the most efficient system of
quality assurance.

— The closer the inclusion of the individual judge in the organization of
the courts is, the higher the feeling of responsibility for the functioning of the
judiciary.

— The social and personal competencies of judges are seen as particular
qualifications which ensure the quality of judicial work.

— No pressure with work statistics can be seen, and therefore there is also
no deep quality debate.

— Basis democracy as a model, court administrative leadership in a col-
legial form, and quality control with cross-court discussions as well as staff
meetings and plenary sessions are the Swiss cornerstones for judicial efficien-
cy and quality in their judges’ work.

In contrast, the following negative influence factors were named.:

— Orientation on statistical criteria which are ordered and evaluated by the
executive is not only quality-neutral but is clearly seen as quality-decreasing
in the Netherlands, Italy, and Poland if the administrative practice is substan-
tially focused on it.

—In Poland, due to executive control, it is commented that the dominance
of statistics for everyday judicial practice leads to a distortion of court reality.
Because of this, the goal of increasing efficiency is followed ad absurdum,
for example by the judges artificially breaking down a procedure in order to
create more procedural stages for the statistics. The stronger the executive’s
interference using evaluations, pay incentives, and discipline, the stronger the
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judicial criticism. The court president is not primus inter pares but is seen as
the extended arm of the Ministry of Justice. Polish judges do not participate in
the efficiency and quality structures.

In the Netherlands, the fear of a reduction in quality as a consequence of
a lack of opportunities for participation in structuring judicial working condi-
tions is seen. Bureaucratization is the consequence, and the consequence of
bureaucratization is a clear decrease in the quality of legal practice.

— Italian judges confirmed the negative influences of a lack of participa-
tion, but they also point out normative barriers which can only be set aside by
the legislature: the primary problem in the Italian criminal justice system is,
for example, the extended length of proceedings as a result of legal regula-
tions and the quick statute of limitations despite ongoing proceedings. Added
to this is a lack of clarity as to what quantity and quality mean in the search
for justice, and it is hardly a surprise that the public has a negative picture of
the judiciary.

Iv.
Safety Mechanisms for Judicial Autonomy
by Improving Public Perceptions

The representatives from each of the four countries almost unanimously
agreed that media reports about proceedings and individual judges can be used
to influence the contents of a decision. It is therefore seen as necessary to in-
stitute protective measures for the independence and autonomy of the courts.
Despite this insight, the relationship of the judiciary with the public and media
is dealt with as an afterthought.

Protection of autonomy with self-administrative organs

— From the discussions, it was clear that a self-administrative organ is
in principle suited to improve the picture of the judiciary in the public eye.
Unified, effective public relations measures could be introduced, and the judi-
ciary could be given a respectable face.

— The extra representation and communication with the media requires
professional training of those involved. Judges are usually overwhelmed with
this task. They must decide cases based on law, and from their unbiased role
and their position, they are hardly capable of explaining their decisions to
a broader public.

Country-specific approaches

The Dutch Judicial Council reports of the success of efforts to achieve
judicial transparency, the acceptance of the inclusion of all court branches into
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the public relations work, and of successfully informing the public of legal
matters.

— In [taly, the Highest Court Council (CSM) even takes on the protection
and support of judges who were criticized publicly. The consequence is often
the accusation of the politicization of the justice system, and even foreign me-
dia reports of the «Italian judiciary as a political actor».

— In Poland, the National Judicial Council does not place much impor-
tance on the extra representation of the judiciary. It does, however, attempt to
be present in electronic media and has set up online portals in order to improve
the transparency of legal practice.

— In Switzerland, the self-administration is rather seen as a hindrance for
the unified representation of the justice system. At the same time, even here
there are professional approaches in the area of public relations which are
different from court to court and canton to canton. In general, the question is
raised as to whether a self-administrative organ can represent and defend the
judiciary externally and yet still be connected to the structural organization of
self-administration. The more direct the autonomy of the individual judges is
exercised, the less a self-administrative organ can «speak for the courts».

V.

Safety Mechanisms for Independent State Prosecutor’s Offices

With the exception of Italy, in the three countries Poland, the Netherlands,
and Switzerland, the state prosecutor’s office is clearly separated from the
third power. The majority of the questioned representatives were in favor of
the separation in the future, as well:

— In the Netherlands, the separation was introduced by the modernization
processes at the turn of the millennium. The state prosecutor’s office is re-
sponsible to the Ministry of Justice, and the Ministry has the authority to give
directives. Because the state prosecutor’s office is not only obligated to the
goal of truth-finding, but also takes on criminal-political tasks such as fighting
crime, there it should not participate in the independence of the third power.

— In Poland, as well, one shares this view in principle. The state prosecu-
tor’s office is seen there as an organ of justice, but it was not made into a con-
stitutional organ. The call for independence is not followed. The state prosecu-
tor’s office is hierarchically structured and, due to the contradictory-oriented
function, is not an element of the independent third power.

— In Switzerland, only recently was the state prosecutor’s office restruc-
tured in the cantons as an investigative and prosecuting body. It is responsible
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to the Ministry of Justice, but it does not receive directives from the Ministry.
A newly formed state prosecutors’ council has taken on the function of super-
vision.

— Even in [taly, where the state prosecutor’s office has historically be-
longed to the independent third power, there is a trend towards building hier-
archies and dismantling the common structures with the courts. Although this
is criticized by the judges, there have been repeated efforts to exercise political
influence on the work of the state prosecutor’s office.

European trend: independent criminal prosecution

In three of the four countries, the state prosecutor’s office is not an ele-
ment of the third power. At the same time, one could call the independence
of criminal prosecution in the state prosecutor’s office a common European
desire bound to different forms of implementation, for example with (NL, P)
and without (CH) the right for the ministries of justice to give directives.

H. 0. I'ymoposa, n.10.H., ipodecop, aka-
nemik HATIpH, nupexrop [TontaBchkoro
FOPHINYHOTO iHCTHTYTY HamioHanpHOTO
IOPUJUYHOTO YHIBEPCUTETY iMeHi Spo-
ciaBa Myaporo

OXOPOHHA ®YHKUISI KPUMIHAJIBHOTI'O ITPABA

YV mezax posensanymo numanns peanizayii KpuminaibHUM nPpagom c60€i 0XOpOHHOI
¢yuryii. Cihopmynvosano nioxoou wodo npasui 63a€mooii HOpM KPUMIHATbHO20 NPaAsa
3 HOpMAMU THWUX 2any3ell npasa npu 30iliCHeHHI OXOPOHHUX QYHKYIIL.

B me3ucax paccmompenul 6onpocs peanuzayuu y20n06HbIM NPagoM C60ell OXpaHumens-
Hotl (pyrxyuu. Chopmynuposansvl nOOX00bl OMHOCUMENLHO NPABUT 3AUMOOEUCIBUL HOPM
Y207106HO20 NPABA C HOPMAMU UHBLX OMPACTIell NPABA NPU OCYU{eCMBIeHUU OXPAHUMETbHBIX
Gynxyiil.

The theses review some issues of implementing the protective function of criminal law.
Approaches regarding the rules of criminal and other branches of law regulations interaction
in carrying out the protective functions have been developed.

KpuminaneHe npaBo YkpaiHd Mae CBOIM 3aBJIaHHSIM OXOPOHY OCHOBHHX
1 HAMOIIBII BAXKIIUBUX JUIS JIFOIUHK, CYCITIILCTBA 1 IEPXKaBH CYCIUTLHUX Bifl-
HOCHH BiJl 3JIOYMHHUX TocsTaHb. Lle € HeBin’ eMHOIO (DYHKITIE0 KpUMiHAIb-
HOTO TpaBa, ska 3akpimieHa B 4. 1 ct. 1 KpuminanbHOTO KOjekcy YKpaiHu
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(mami — KK). IIpaBoBa 0xopoHa CyCIiJIbHUX BIIIHOCHH 3A1MCHIOETHCS KpUMi-
HAJILHUM TPAaBOM IUITXOM BCTaHOBJICHHS KOJNA CYCHUIBHO HEOC3MCUHHX Ji-
SIHB, SIKI BU3HAIOTHCSI 37I0YMHAMH, A TAKOK KPUMIHATIBHUX TIOKapaHb Ta IHIIUX
3axX0[iB KPUMiHAIBEHO-TIPABOBOTO BILIHBY, III0 3aCTOCOBYIOTHCS JI0 0Ci0, sIKi IX
BUMHIUIH. 3MIHCHIOIOUN B TAaKUH CIIOCIO OXOPOHY CYCIUIBHUX BiTHOCHH, KPH-
MiHaJbHE MPaBO B MOJANBIIOMY PETYIIO€ IHII CYCHUIBHI BIAHOCHH — Ti, 11O
BUHHKAIOTh MK JEP:KaBOIO il 000010, sSKa BUMHUIIA CYCITUTEHO HeOe3IIeuHe
JUSTHHSI, 3 TIPUBOJY MPHUTATHEHHS OCTAHHBOI IO KPUMIiHAJIBHOT BiJITIOBITAIIb-
HOCTI.

OO00B’s13k0BE OJJHOYACHE BUKOHAHHS III€I0 Tally33i0 TpaBa (YHKIH 0X0-
POHHU CYyCIIJBbHHX BiTHOCHH, & TAKOXX PETYJIIOBAHH, BIACHE, KPUMIHAIBHO-
MIPAaBOBHX BiTHOCHH i3 IPUBOJY MPUTATHCHHS 0COOH 10 KPUMiHAIBHOI BiIIO-
BiJIAJIBHOCTI HEMHHYYE CTBOPIOE JIyalli3M MpeaMeTa IPAaBOBOTO PETYITFOBAHHS.
Takuit qyanisM npuTaMaHHUH JUIIE OKPEMUM Taly3siIMU IIPaBa, IO BXOAATH
JI0 TIPaBOBOi CHCTEMH, OCKIIBbKH PETyJSITUBHI ranysi mpasa (IUBUIBHOTO, TOC-
MOAAPCHKOT0, TPYOBOTO TOIO) B 6araThoX BUIIAAKAX MAIOTh MOXIIUBICTE 00-
MEKUTHCS JIUIIEC BUKOHAHHSIM PETYIATOPHOT (QYHKIIIT, 3aTUIIUBINN (HYHKIIIFO
OXOPOHH IIMX BIMHOCHH IIUISIXOM YCTAQHOBJICHHS BiIIOBITaTbHOCTI 32 HEBU-
KOHAHHS IMPABOBUX MPHUIIKCIB HOPMaM iHIIUX rairy3eil mpapa, 30KpemMa, KpIMi-
HAJIBHOTO 1 aIMiHICTPaTHBHOTO.

OxopoHHa (YHKIiS KPUMIHAJIBHOTO IpaBa OOYMOBIIOE HEMHHYYICTh
TICHHX MDKTally3eBHX 3B’SI3KiB 3 IHIIUMH TaXy3sMH IIpaBa, [0 BHCTYHAIOTh
PETYISATOPOM OXOPOHIOBAHHX CYCHITBHUX BITHOCHH. Y BHITQJKAaX, KONU MiJ
KPUMIHAIILHO-TIPABOBY OXOPOHY CTAaBJIATHCS MPABOBIIHOCUHH, KpUMIHAIbHE
MPaBoO B SKOCTI MiJICTABH KPUMIHAJIBHOI BIAMOBIAAILHOCTI BU3HAYAE TIOPY-
IICHHS HOPM 1 MpaBWJI, YCTAHOBICHUX PETYIATUBHUMH Taly3sMu rpasa. Ll
cnenudika KpUMIHAIBHO-ITPABOBOTO PETYJIFOBAHHS CTajla IiICTaBOO JIJIsl BU-
HUKHCHHS B ITPAaBOBIH HAyIIi CITOPiB IO/I0 HASBHOCTI y KPUMiHAIBHOTO ITpaBa
CaMOCTIHHOTO TIpeMeTa MPABOBOTO PETYIIOBAHHS, a TOMY i iCHyBaHHS KpH-
MIHAJIBHOTO IMpaBa K CaMOCTIHHOT ramy3i npasa. L{ikom npupoHo, 1Mo Taka
MO3HUIIISl HE OTpUMaJIa MIMPOKOT HAYKOBOI MiITPUMKH, a MOJAIBIINH PO3BUTOK
HAayKH KPUMIHAJIBHOTO IpaBa MEPEKOHJINBO JOBOAUTH i HEOOIPYHTOBAHICTh
HacaMIepes depe3 HasBHICTb BIACHOTO NpeaMeTa MPaBOBOTO PEryIIOBAHHS
i€l ramy3i mpasa, a caMe — KpUMIHaJIbHO-IIPAaBOBHX BiIHOCHH 3 PUBO/Y MPH-
TATHEHHS 0COOU 10 KPUMiHAIBbHOT BiAIOBIAAIBHOCTI.

Hyamnizm (yHKIIH KpEMIiHATBHOTO TIpaBa SK ramy3i IpaBa B LUIOMY Ta
KPUMiHAJIEHO-TIPABOBUX HOPM, 30KpEeMa, TIOPOKY€E CYTTEBI OCOOIUBOCTI CHC-
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TEMHO-CTPYKTYPHUX 3B’S3KiB, 3 OIHOTO OOKY, B MEXaX CUCTEMH HOPM KPUMi-
HAJILHOTO MPaBa, 3 JPYroro — Mk HOpMaM# KPUMIHAIBHOTO IpaBa Ta HOpMa-
MU IHIIKX Tady3el mpasa.

KpuminaneHe mpaBo, Oyaydd €IMHUM CUCTEMHO-CTPYKTYPHHM YTBOPEH-
HSIM, 00’ €JHYE B CBOEMY CKJIaJli KpUMIHAJIBHO-IIPaBOBI HOPMH, KOJKHA 3 SIKHX
Ma€ TPUTaMaHHI il BIACTUBOCTI, ajie, nepeOyBarouu y MOCTIHHIA B3aeMOIiT
1 B3a€MOIPOHUKHEHHI 3 1HIIUMH EJIEMEHTaMH CHCTEMH, ITiIOPSIIKOBYO-
YUCh MPUTAMAHHUM Il CHCTEMi 3aKOHOMIpHOCTSIM, HaOyBa€ HOBHX SIKOC-
Teil. EmeMeHTaMu cucTeMu KPHMiHANBHOTO MIPaBa BHCTYIAIOTh PETYISTHBHI
KpUMIHAIILHO-TIPABOBI HOPMH — HOPMH, 3a JIOTIOMOTOI0 SIKHX 3JIHCHIOETHCS
(YHKIIIS TPaBOBOTO PETYIIOBAHHS CYCITUIBHUX BIIHOCHH MIXK JEP)KaBOIO Ta
0c00010, sIKa BYMHWIIA CYCIIIIBHO HEOe3NeUHEe JisTHHS, 3 TPUBOLY NPUTATHCH-
HS 10 KPUMiHAJIBHOI BiIIIOBiTbHOCTI 00 3aCTOCYBAHHS 1HIIUX 3aXO0/iB KPH-
MiHAJIBHO-TIPABOBOTO XapaKkTepy.

CucrtemMa KpUMIHANIBbHOTO IPaBa € COIIAJIbHUM YTBOPEHHSM, SIKE BXO-
JTUTH 10 CUCTEMU OiJbII BUCOKOTO PiBHS, — MPAaBOBOi CUCTEMH JEP)KaBU.
B mexax Takux 3B’SI3KiB BiJJOyBa€TbCs B3a€EMOAIS 13 CHCTEMaMHU iHIINX Ta-
nmy3eil mpaBa, 0coONHMBE Miclie B SKiM Mocifae B3aeMoJisl 3 Tajy3siMH, LI0
PeryiioloTh OXOPOHIOBaHI KPUMiHAJIBHUM HPAaBOM CYCHUIbHI BiJTHOCHHHU.
Hacnigkom Takoi B3aeMojii CJiJi BU3HATH YTBOPCHHS JIOTIYHOI MPaBOBOI
HOPMH, TiIT0TE3a 1 UCIIO3UIIIS IKOi (POPMYITFOETHCS PETyIITHBHIMH TaTy3si-
MU TIpaBa, a CaHKIIis 3a MOPYIICHH BiIIOBITHUX HOPM 1 IPaBHII — HOPMaMHU
KPUMIHAIBFHOTO TIPaBa.

[izKoM TPUPOIHO, MO KPUMIHAIEHO-TIPABOBINH OXOPOHI MiIIAIOThCS HE
BCI CYyCITJIbHI BIIHOCHHH, a TUTBKH Ti 3 HUX, K1 € HAHOUTBIII BaXKIIMBUMU JIJIS
JIIOIMHY, CYCITUTBLCTBA 1 JIepyKaBU. AHAII3 CYCHIJIBHUX BIJHOCHH, SIKI BiTHE-
CCHI 70 IpeaMeTa KPHMiHAJIFHO-TIPABOBOTO PETYIIOBAHHS, MOKA3ye, IO 3a
CTYIICHEM BIUIMBY Ha HHX IpaBa BOHU CyTTEBO BiPi3HIIOTHCA.

Tak, oqHy TpyIy IIMX BiAZHOCHH CTAHOBJTH Ti, SIKi TIOB’si3aHi i3 3a0e3-
MIEYCHHSIM OCHOBOIIOJIOKHUX MpaB 1 CBOOON JIIONWHU, — TIpaBa Ha KHUTTH,
3I0pOB’s1, CBOOOMY, YECTh, MAHICTh, HEAOTOPKAHHICTh. Crienudika UX BiTHO-
CHH TIOJISITA€ B TOMY, 1II0 BOHU BPEryIbOBaH1 MI>KHAPOTHO-IIPAaBOBUMH aKTaMH
1 Koncrutyuiero Ykpainu, ki BU3HAIOTH 111 COLiaIbHI IIHHOCTI SIK HAWBaXITHU-
Billll 1 rapaHTYIOTh iX MPAaBOBY OXOPOHY. SIK MpaBUJIO, B 1Liii cdepi cremiaib-
HI HOPMaTUBHO-TIPABOBI aKTU PETrYISTOPHOTO XapakTepy BiJCYTHI, a mpaBoBa
OXOpOHA TaKHX BiTHOCHH Iepea0adacThCs B HOPMaXx, 10 HaJISKATh IO OXOPO-
HIOBaHHX Tajy3el IMpaBa i BCTAHOBIIOIOTH BiAIIOBIMABHICTE 32 MTOCATaHHS Ha
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HuX. J{J1s KpUMiHATBHOTO 3aKOHY TaKi HOPMHU € TPpaIuLiiHIMU, MAIOTh Oararo-
BIKOBY iCTODIIO, IPYHTYIOTHCSI Ha 3HAUHOMY JIOCBiJll BCTAHOBIICHHSI 1 3aCTOCY-
BaHHS KPUMIHAJILHOT BIJINIOBIIAJIbHOCTI 3 TIEBHI JiSTHHS, @ TOMY, SIK IIPaBUJIO,
€ HAMOLITBII TOCKOHAIMMHE 3 TOYKH 30pPy 3aKOHOIABUYOI TeXHIKU. CTaBISTIH il
KPUMIHAJILHO-TIPABOBY OXOPOHY CYCITiJIbHI BIIHOCUHH, K1 HE 3aBKIH BpEry-
JILOBaHI THIIUMU TaTy3sSMU MPpaBa, KPUMiHAJIBHE MPABO € OLTBII CAMOCTIHHUM
1 He3aJIe)KHUM BIJl 1HIMUX rajxy3ed mpapa npu (HopMyITFOBaHHI BIITOBIIHAX
CKJIaJIiB 3JIOYMHIB SK ITiICTABM KPUMIHAIBHOT BIIMOBITaIBHOCTI 32 I1i JUSTHHS.
AJle HaBiTh y IIMX BHIQJKaX HEMOXKHA BITKUIATH HASBHICTh MIXKIaly3eBHX
3B’SI3KIB MK CUCTEMOKO KpUMIHAJILHOTO TpaBa 1 CHCTEMaMHy Tally3ei mpasa,
0 PEryJII0Th MMO3UTUBHI CYCHUIBHI BiTHOCHHHU. Tak, HaNnpuKIaa, CTYIiHb
TSOKKOCTI TUISCHUX YIIKOJIKCHB, IO MOKIAIAE€THCS B OCHOBY AudepeHmianii
KpUMiHAIIBHOT BiJNOBIJAIBHOCTI 32 3allOAISIHHS IIKOJIW 3J0POB’I0 JIFOJAMHH,
BU3HAYAETHCS NIPABOBUM aKTOM, SIKMI HAJICKUTH 10 CUCTEMH MEUYHOTO TIpa-
Ba. Pa3oM i3 TUM HOpMHU PEryJISITUBHOTO IpaBa IPH BCTAHOBJIICHHI KPUMiHAb-
HOI BIIMOBIAIHOCTI 3@ MOCATAHHS Ha Il BiIHOCHHU O1IBIIIOI0 MIPOIO HOCATh
JOTIOMDKHUI, PO3’SICHIOBAILHUI XapaKkTep, «BiIa0uu BCi MOBHOBAXKCHHDY
HOpPMaM KPUMIiHAIBHOTO MPaBa.

IHmra rpyna BiJHOCHH, MOCTABICHUX Il KPUMIHATIBHO-IIPABOBY 0XO-
POHY, HAJCKHUTH IO TUX, SIKi TOKJIAJHO BPETYJIbOBaHI I1HIIUMHU Tally3sMH
mpaBa, a HOPMHU KPUMIHAJIBEHOTO IpaBa IPpHW BUKOHAHHI OXOPOHHOI (YHKITi1
BUKOHYIOTh Y MeXaX JIOTIYHOT MPaBOBOI HOPMH POJIb caHKIIiH. Ha yac npu-
wHaTTs KK 111 monoskeHHs: pOpMyITFOBAIMCh y BIAMOBIAHOCTI i3 3aKOHO-
JIABCTBOM, SIKE 3J[1HCHIOBAJIO PETyJIFOBAHHS MIEBHUX CYCHIIbHUX BiIHOCHH.
VY mojansnioMy 3MiHHM y PETYISTOPHOMY 3aKOHOJABCTBI B 0araThboX BH-
nmajikax TATHYTH 32 0000 3MiHHM M y HOpMax, 3a JIONIOMOTOI0 SIKUX BigOy-
BA€THCA iX KPUMiHAIBHO-IIPABOBA OXOpoHA. Tak, HAMpUKIAL, IPUHHATTS
23 motoro 2006 p. 3akony Ykpainu «[Ipo minHi mamepu ta ¢GoHIOBUI
purOK» 3ymoBuio ponoueHHss KK crarrero 232" («He3akoHHe BUKOpPHUC-
TaHHs 1HCalepchKoi iHpopMarlii»). [Ipu boMy 3aKOHOaBYE TIOJIOKCHHS
oo gormoBHeHHs KK 1i€fo cTaTTe0 TEKCTyaIbHO 0YII0 IepedadycHe came
y 3a3Ha4yeHOMY 3aKOHi. 3MIHU y MPaBOBOMY PETYJIOBaHHI BIIHOCHH OO0
CIJIATH COIIalIbHUX BHECKIB, SKI BIIOYJIHCS NUISXOM NMPUHHATTS 3aKOHY
VYkpainn «IIpo 3mip Ta 007K €IMHOTO BHECKY Ha 3araibHO0OOB’SI3KOBE
Jiep’KaBHE colliajgbHe cTpaxyBaHHsI» Bix 8 munHs 2010 p., motarim 3a co-
60r0 3minu 10 cr. 212" KK («YXuieHHs BiJ CIUIATH €UHOTO BHECKY Ha
3araJlbHOOOOB’ SI3KOBE JIepKABHE COIliajibHE CTPaxyBaHHsS Ta CTPaXOBUX
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BHECKIB Ha 3arajbHOO0OB’A3KOBE Jep)KaBHE IEHCIHHE CTpaxXyBaHHS»).
Takuii TicHUH 3B’ 30K KPUMiHAJIBHOTO MpaBa 3 rajxy3sMU Mpasa, 110 3/1i-
CHIOIOTh NIO3UTHBHE MPABOBE PETYIIOBAHHS CYCNUIBHUX BIAHOCHH, LIJIKOM
3pO3yMiNMiA, OIHAK MPH B3AEMOJIi MK 3a3HAYCHUMHU CHCTEMU BHUHHUKAE
3HAYHA KIJIBKICTh CKJIAJHONIIB 1 CynmepeyHoCcTe. Sk KpalHOLI TyT MOX-
Ha Ha3BaTH, 3 OJHOTO OOKY, MMOBHE IrHOPYBaHHS KPUMiIHATHHUM IIPaBOM
MIOJIOKEHD PETYISATOPHOTO 3aKOHOIABCTBA (K MPHUKIAX — BCTAHOBICHHS
KpHMIHAJIBHOT BiIMMOBIIAIBHOCTI 3a MOPYIICHHS HOPM 1 TIpaBMII, IO B3a-
raji He iCHy€), 3 IPYyroro — MexaHiyHe IMIJIEMEHTYBaHHS 3aKOHOJIaBUHMX
MOJIOKEHB 1HIIUX Tairy3eil mpasa g0 crateit KK 6e3 ypaxyBaHHS cucTeMU
KPUMIHAJIBHOTO TpaBa, MPHUHIIMIIIB KPUMIHAILHO-TIPABOBOTO PEryJIIOBaH-
HsI, IPaBIJI HOPMOTBOPYO{ TEXHIKHM TOIINO. YCYHEHHS ITUX HEIOJIKIB Ma€
BiOyBaTHCS IUIIXOM BUPOOJICHHS HAYyKOBO OOIPYHTOBAHUX MPUHIHUIIIB Ta
PO3pOONIEHHS MpaBUJI B3a€MOJIl HOPM KPHUMIHANIBHOTO IMpaBa 3 HOPMaMHU
IHIIMX Tramy3eil mpaBa Npu 3AiHCHEHH] 0XOPOHHOI (yHKII].

Ha namry nymKy, y cTUCIIOMY BUJI TaKi MpaBuiia MaloOTh OyTH 3BEICHUMU
JI0 TaKUX:

— MpY BCTAHOBJICHHI KPUMIHAJIBHOI BiAMOBIIATBHICT 3a MOCSATaHHS Ha
BpETYJIbOBaHI 1HIIMMU Tally3sIMH [IpaBa CyCHUJIbHI BITHOCHHU CYKYIHICTh 3a-
KOHOJ[aBYMX ITOJIO’KCHD ITOBUHHA MaTH TaKUH PiBEHb Y3TOPKCHOCTI, SIKUH 110-
3BOJIUTH YTBOPIOBATH JIOTIYHY IPABOBY HOPMY; B Takiii HOpMi peryiasTHBHI
HOPMH BUCTYIIATUMYTh B SKOCTI TMOTE3H 1 TUCTIO3HIIIT, @ HOPMH KPUMIiHAIIb-
HOTO TIpaBa — B SIKOCTI CaHKIIiH;

— KpUMIHaJIbHE MTPAaBO, BU3HAYAIOUH ITiJICTaBy KPUMIHAILHOI BiIMOBI1aITh-
HOCTI 3a Taki MOPYIICHHS, Ma€ MPIOPUTET MPHU BCTAHOBJICHHI MIJICTABU KPH-
MIHAJIBHOT BIJIIIOBIJAIIEHOCTI, OCKIJIbKH TUTBKH IS TATY3b MTPaBa BCTAHOBITIOE
MIJICTaBH 1 MEXH KPUMIHAJIBHOI BIAMOBIIaTbHOCTI; IMOJIOKSHHS 1HIINX Taly-
3eif mpaBa MOBHHHI HE MEXaHIYHO MOBTOPIOBATHCS, a OyTH MEPETBOPECHUMHU
B €JIEMEHT CHUCTEMH HOPM KPHMiHAJbHOTO IPaBa, JTOTPUMYIOYHCH BIACHHUX
NPUHINIIB, TPAaBWII (POPMYITIOBAHHS CKIIAY 3JI0YHHY TOIIO;

— 3aKOHOZABYA TEPMIHOJIOTIS, II0 BUKOPUCTOBYETHCSI HOPMAaMM PETYIs-
TOPHOTO 1 KPUMIHAJILHOTO TPaBa, HEe TIOBUHHA BIAPI3HATHCS 33 3MiCTOM;

— npu hopMyirOBaHHI OJTaHKETHUX JMUCIO3HILIIN, B AKUX Mepeada4eHo Bif-
MOBIANTFHICT 33 MOPYIICHHS HOPM 1 MpaBWJI, MMepeadadeHuX HOPMATHBHO-
[IPaBOBHMHU aKTaMU IHIINX rary3ei mpapa, 3a3Ha4eHi HOPMH 1 TIpaBHJIa MalOTh
IPYHTYBAaTHCS Ha 3aKOHI 1, 32 HEOOXiTHOCTI, IX 3MIiCT MOXE JIUIIC KOHKPETU3Y-
BaTHUCS B IiI3aKOHHUX HOPMATHBHO-IIPAaBOBHX aKTax.
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B. B. Kocmuyyvkuii, 1.10.H., mpodecop,
unen-kopecnonenT HATIpH Vkpainu,
T'onoBa HanionanbsHo{ ekcriepTHOT KoMicit
VYKkpaiHu 3 TUTaHb 3aXUCTY CYCHUIBHOI
Mopaii

TEOJIOTI'O-COUIOJIOTITYHE PO3YMIHHSI ITPABA
(OO0 TE3U E. JTIOPKI'EMMA ITPO KOPUCHICTb
3JIOYUHIB J1JIsA PO3BUTKY ITPABA)

Y mesax posenaoaemvca npobnema nomenyiany npasa ma o020 CRPOMOICHOCHI Cl1y-
2yeamu a00UHI. YKazyemvcs, wo yeHmp nepcnekmueHux 00CaioNceHb wooo Matloymuix
VABIIEHb NPO NPABO [ 0EPICABY 6 CYUACHIU YKPAIHCOKIl opuoudnii nayyi nepebysac Ha
CMUKY MeOoN02IHO20 MA COYION02IUHO20 HANPAMIE pO36UmMKY meopii npasa. Ocnoproemucs
oymka E. [Jropkeeiima w000 KOpUCHOCMI 3104UHI8 05 PO36UMKY NPA8A K IHOUKamopa 0Jis
BUABIIEHHA NPOOIEMHUX Chep HCUMMS CYCRINbCMEA Ma Heepe2ybO8AHUX NPASOM BIOHOCUH.

B mesucax paccmampusaemcs npodorema nomeHyuaia npasa u e2o cnocoOHoCmu
CIYHCUMb YeN0BEKY. YKA3bIBACMCS, YMO YEeHMP NEPCHEKMUBHBIX UCCIe008AHULL OMHOCU-
menvHo 6y0ywux npedcmasienuil 0 npase u 20cyoapcmee 8 CO8PEeMeHHOU YKPAUHCKOl
HOPUOUYECKOT HayKe HAXOOUMCSA Ha CIMbIKE ME0NI02UYECKO20 U COYUON02UHECKO20 HANPAG-
aenuil pazeumus meopuu npasa. Ocnapusaemcs muernue 3. [JropKeeiima OmHOCUMETbHO
nonesnocmu npecmynjienull 0 pazeumus npaed Kax uHOUKAmopa 0.ia 8biAeieHus
npobeMHbIX chep HCU3HU 00U ecmea U HeyPe2yIUPOBARHbIX NPABOM OMHOUEHUL.

The theses consider the problem of law's potential and its ability to serve man. It has
been indicated that the center for advanced research on future concepts of law and the state
in modern Ukrainian jurisprudence is located at the conjunction point of theological and
sociological trends in the theory of law development. The opinion of Emile Durkheim
regarding the benefit of crimes for the development of law as an indicator to identify problem
areas of social life and legally unsettled relations has been argued.

BararorpanHicTb paBa € 3araJbHOI0 XapaKTEPHOIO PUCOIO BCIX CYIaCHUX
KOHIIETIIi} IpaBa, OUIBIIICTD 3 IKUX PO3IISIAIOTH IPABO SIK BUPA3HUK MOpaJli,
CIIPABENTUBOCTI TOIIO, a 3aKOH — SIK 3aKPIIUICHHS BOJII AePKaBH (ITAHYIOYOTO
KIIacy), a TaKk camo IPOJOBXKYIOTh IONIYKH IIIJISXIB 1 CIOCOOIB PO3PI3HEHHS
3aKOHYy Ta mpaBa. Bce 1ie BKasye Ha Te, 10 AK CKJIaJHUI CYCHiIbHUN BUTBIp
paBo MOXe OyTH 3pO3yMLUINM i MMOSCHEHUM IIIOHAMMEHIIIE Yepe3 HU3Ky Horo
BH3HAYCHb, SIKi B IIIIOMY (DOPMYFOTH HOTO Cy4acHUH 00pa3. 30KpeMa, J0PEYHO
1 IPOJYKTHBHO TOBOPHUTH Ta MEPEOCMHUCIIOBATH HOBI MOXJIMBOCTI IpaBa Sk
0ararojaukoro, 6araTOBUMIPHOTO CYCIIIBHO-ICTOPHYHOTO SIBUINA', 30Kpema,

! ITus. 30kpema: Kocruubkuii B. Bararonuke rnpaso. Teoa0ro-coiiooriyae po3yMiHHs
paBa Ta mpoOJIeMH KOHCTUTYIIHHOTO 3aKpiIUIeHHs Teopii po3noiny Buaau // FOpun. BicH.
Vkpainu. —2011. — NeNe36-37. — C. 6.
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SIK 3ac00y TBOPEHHSA i 3MILTHEHHS AP KaBU, MOJICIIOBAHHS CIIPaBEIJIMBOI Ta
COIiaJIbHO BIMOBITAIBHOI BIIAM, 3JaTHOI BIJIMOBIIaTH HA YUCIICHHI Pi3HO-
MaHITHI BUKJIMKH, TIEPE]] SIKUMH OMUHHIIOCS JIFOICTBO HAa MOYATKY TPETHOTO
TUCSYOIIITTS, a TAaKOXK 3aco0y 3MII[HEHHS W 3TypTyBaHHs COLyMYy B IJIOMY
B OUIIAX HOro caMo30epekeHHsI, IPUMHOKCHHS SIK HAaIliOHAJTBHUX LIHHOCTEH,
TaK 1 3700y TKiB JIFOJCHKOT IIUBLTi3aIlil.

VY 11bOMYy KOHTEKCTi COLIOJIOTisA MpaBa MOKJIUKaHa BUABUTU BCi (Gopmu
MpaBa, M0 ICHYIOTh Y CYCHiJIbCTBI, JIarHOCTYBaTH HOTO MpoOJIeMH 1 BU3HA-
YUTH MOKJIMBI IUISIXH IOJOJIAHHS MPUHIDKCHHS Ta BIAUYXKCHHS JIFOIUHU
3 OOKy IHIIMX 1HJMBIJIB, CyCHUIBHUX 1 AepxkaBHUX CTPyKTyp. [IpaBo mosu-
HHE BHBYATHCS Ta BIOCKOHAJIOBATHCS B CYCITITBHOMY KOHTEKCTi. ToMy BOHO
HE MOXKE PO3IVIIIATHUCS SIK «3aMKHYTa» CHCTEMa, BiJlipBaHa BiJl CYCHiIBCTBA,
Horo morped Ta iHTEPECIB, BiJl COLIATBHO-KYJIBTYPHOTO KOHTEKCTY. BogHouac
Mae OyTH MOKa3aHa HOro iCTOpUYHA 1 KyJabTypHa crierudika, OCKUIBKH BOHO
HE MOXKE ICHYBAaTH 11032 CyYaCHUM MOPaJIbHO-€THYHUM CEPEIIOBHILEM, 11032
ICTOpi€r0 CYCHIBCTBA 1 IepKaBU.

[Ipu 1pOMy CITiT BUXOAMTH, OYCBHIHO, 3 HEMOKIMBOCTI CTBOPHTH CHC-
TEeMy YHIBEpCaJIbHUX 1 HEMOPYIIHHUX TPAaBHJI, TOOTO MPaBUII, SIKi HaiIeH] a0-
COJIFOTHOIO IIIHHICTIO 1 MOXKYTh OyTH 3aCTOCOBaHI 10 HECKIHYEHHOTO YHCIa
KOHKPETHHX BHITAJKIB. AJle caMa YUHHA HOpMa € HEBUYCPITHUM DKEPEIIOM,
PO3paxoBaHUM Ha HEBH3HAYEHO BEJIHMKE YUCIIO 3aCTOCYBaHb HEOOMEKEHOIO
KUIbKicTIO cy0’ekTiB ipaBa. BoHO MOke OyTH BifHaliZieHe TiJIbKU B COLiallb-
Hil dimocodii (abo TeopeTnuHiit corionorii). Takum duHOM, came (imocod-
ChKI KOHIICMIIil, sIKi CIIPOMOKHI TIOAOJIATH BiJ3HAYCHY BUIINE OOMEKEHICTh
CBITOCTIPHIMHATTS JOOM MOJIEpHY, MOXKYTh CIIyTYBaTH OCHOBOIO HOBOTO THITY
[PaBOPO3yMiHHS, 30aTHOTO BiMIOBICTH HAa BUKIIHMK MOCTMOACPHY .

Ha nymky aBTOpa, came Ha CTHKY TEOJOTIYHOTO Ta COILIOJOTIYHOTO Ha-
MpsIMIB PO3BUTKY TEOpil mpaBa B CydacHidl yKpalHCBbKiM IOpUAMYHIN Hayli
3HAXOAWUTHCS EHTP TEPCIIEKTHBHUX TOCITIKEHB, 30KpeMa, MO0 MaiOyTHIX
ySIBIIGHB TIPO MPABO 1 eprKaBy>.

Cyuacuuii abcypa 1 BoAHOYAC MapajoKC IpaBa IMOArae B TOMY, IO i3
IUIMHOM 4acy TpaBa CTae Jenani OuTbIe Y CYCIHIbCTBI, POTE Jenali MEH-
e B XKUTTI OKPEMOI JIFOIWHU: JCPKABH IIIBUJIKO HAPOIIYIOTh OOCSTH MPaBo-
TBOPUOCTI. 3aKOHOABCTBO CTA€ AEAai OIbII PO3TATYKEHUM 1 3aILUTyTaHHUM.
Po3zibpatrcst B 10ro XUTPOCIUIETIHHSAX YacOM Ba)XKO (PaxOBOMY IOPHUCTY, HE

! Yecrros N.JI. [IpaBononumanue B 31oxy nocrmopepsa // IpaBosenenue. — 2002, —
Ne 2 (241).-C. 5.
2 [Ipumimka. AJIEITOM IIbOTO HAYKOBOTO HAIPSIMY € i aBTOP JAQHOTO JIOCIIiIKEHHSL.
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KaXydd IpO MEepeciuHy JIOAUHY, IMHOOKO He 00i3HaHy 3 OCHOBaMH IIpaBa.
PazoM i3 TUM cTaH 3aXHIIEHOCTI OCOOH y Cy9acHHX YMOBax (IepeayciMm 3a-
XHIICHOCTI MPaBOBO1) sIBHO TepedyBae B 3aHemnai. 3a BuciaoBoM P. Kabpisika
BiZIOyBa€eThCsI «iH(IIALIs 3aKOHOAABCTBA» . HaTOMICTH, JIFOMHA KUBE B YMO-
BaX TOCTPOTO «ae(imTy» mpaBa. Taka CHTYyallis He B OCTaHHIO YePTy CIIPH-
YHHEHA, Ha HAllly AyMKY, IOBHHM BiZIpBOM CY4acHOTO Ipapa (IpHUYOMy SIK Ha
3axoni, Tak 1 Cxozi) BiJj CBOTO CaKpaJbHOTO KOPIHHSL.

Tox y KOTpe mocTae MATaHHS PO TOTEHIIial IIpaBa, H0ro CIPOMOKHICTD
ciyryBatu JroauHi. [Ipu boMy BHSBISETHCS, 10 iTHOpYBaHHsS MopasibHOTO
iMIIepaTUBY SIK OCHOBH BO)XKECTBEHHOTO KOPiHHS IIpaBa € Ba)KJIMBOIO METO/0-
JIOT1YHOIO XUOOI0 CYyYaCHOTO IPABO3HABCTBA. 3 Pi3HUM CTYIICHEM 3ariHOIICH-
HS y ipoOJieMy Il MUTaHHS HOPYIIYIOTh ¥ CBOIX poO0TaxX Taki MUCIHTE, SIK
I1I. Xypue, XK. Mapiten, B. Hosuk, C. JI. ®pank, 1. Xedduep Ta in.

He Oostunchk moTpanuTy B TEHETa MCHXOJIOTI3MY, BIIMITHMO Ba)KIHBICTh
MCUXOJIOTIYHOTO PO3YMIHHS TpaBa, 3armodarkoBaHoro JI. IleTpaxuibKuMm.
IpaBo icHye g Hac, 1oku MU xuBeMo. OTxe, Ie «IpaBo, B SKe MOBEPHY-
TUH “nmitounii cy0’ekT”; TOOTO MpaBo — Iie He 00’ €KTHBOBAHA 1 BITUYXKEHA BiJl
cy0’€KTa JaHICTh, @ CTBOPEHA 1 pealli3oBaHa JIOJICHKOI aKTHBHICTIO IIPaBOBA
peabHICTEY?,

[TpoOyroun BiAMOBICTH HA 3alTUTAHHS, YAM € CHOTOJIHI MPaBoO, BiApasy 3a-
3HAUYMMO, IO SIK (PEHOMEH CYCHIIFHOTO PO3BUTKY IPaBO HE MOXE OyTH BH-
3Ha4YeHe 4epe3 €IMHE IMOHATTS 3a JOIOMOTOI METOJOJIOTIYHMX MiAXOMIB,
3aIPOIIOHOBAHUX SIKOIOCH 13 CYYacHHX TCOPETHYHHX IIKLI. 3ragaemMo, Mo
b. O. KictskiBchKkuii Ha3uBaB MpaBo OiHAPHIM, MAIOYH HA YBa31 MHOKHHHICTB
MOHSTTS IpaBa.

[IpaBo € mipa 106pa i 3ma. ToMy MpaBo He TIJILKK B3a€MOIIOB’SI3aHE 3 MO-
pamumo, a € MMOOKO MOpadbHNM. HemopanpHUil 3aKOH HE € NIPaBOBUM,
iipyBae 3acajau BiaJd, He € mpaBoM. [lepir 3a Bce MpaBo € MOpaIBEHUM iM-
MIEPaTUBOM, B OCHOBI SIKOTO JIC)KUTh BOXKeCTBEHHA BOJIS 1 SIKMH BH3HAHHH,
CaHKI[IOHOBaHHUW JIEPKABOK Ta 3a0e3MeuyeThess HEer. AMOpabHUN 3aKOH
NPUPEYCHUI Ha CyCIUIBHUI HeraTtiBi3M, IpOMaJICEKUii ocyl. BiH He BUKOHY€
OJHI€T 3 OCHOBHMX (DYHKIIIH IpaBa — He PopMye MpaBoBOro nopsaxy. [Ipaso,
SIK CBITYMTH IPEBHS PUMCBHKA MPHUKA3Ka, € Miporo J00pa i CIpaBeaIMBOCTI.

Came MopaJIbHHI 3MICT BU3HAYAE MPABO SIK CyCHiIbHE sBHIIE. Mopas —
I CHCTEMa eTHYHMX [IHHOCTEH, HOPM 1 MPaBWII MOBEIIHKH 0COOH, npodeciii-

! Kabpwusik P. Koquduxarwu / nep. ¢ ¢pp. — M. : Craryt, 2007. — 476 c.
2 Tur. 3a: YectaoB N.JI. Couonoro-aHTpONOIOTHIECKHN THIT IPABOTIOHMMAHHSI
B KOHTEKCTE MOCTKIaccuuecKkoi kaptinbl Mmupa // TIpaBo Ykpauust. —2011. — Ne 1 — C. 86.
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HOI rpynu a0o CHiJIbHOTH, MOJMITHYHOI mapTii abo rpoMachKoi opraHizaii,
CYCHUIBHOT TPYIH UM Kiacy. Mopaiib — ojiHa 13 pOopM CYCHIIBHOT CBIJIOMOCTI,
iepapXivyHO YIOPSIKOBAaHA CHCTEMA 3aralbHONPUHHATHIX y CONiyMi iHHOC-
teil. Lle, 3 ogHoro O0Ky. 3 Ipyroro OOKy, MOpaJlb — CUCTEMA MOIVISAIB, HOPM,
VSIBJICHB 1 OIIIHOK, SIKi PETYJIOKOTH CYCIIJIBHE KHUTTS Ta MOBEIIHKY JFOHHH,
PETYASTOP CYCIIBHUX BiIHOCHH.

CycnineHa MopaJib, Ha BIIMiHY BiJ iHANWBiAyaJlbHOI, IPYIOBOI YU KOPIIO-
patuBHOI Mopali, € ¢peHoMeHOM BHIIOTO TOpsAKy. Lle cuctema miHHOCTEH,
HOPM 1 MPaBWJI MOBEAIHKH, SIKI BH3HAIOTHCS BCIM CyCIIIBCTBOM abo iHoro
nepeBakHOIO OunbiicTio. Ha BimMiHy BijJ iHAMBIAYyaJbHOI a00 IrpynoBoi Mo-
paii, CychmiTbHAa MOpalb € PEe3yNbTaTOM 3aralbHOCYCHUTFHOTO MOBYa3HOTO
KOHCEHCYCY, 3araJbHOCYCIIIEHAM BU3HAHHSAM TOTO, IO € JOOPOM YU 3II0M,
YEeCHHM YW HEYECHUM, CIIPaBE/UIMBUM UM HECIIPABEJIMBAM, IPUHHATHUM Y1
HEPUHHATHAM. Taki HOpMH H YSIBICHHS «HAPOMIKYIOTBCS» 1 «OKUBYTHY» Y Ha-
poai y BUAI TPaUIIii, MIHHICHUX YCTAaHOBOK, 3araJIbHONPUHHATHUX TPABUII,
CTUYHUX IMIEPATHUBIB.

[potsirom nmecsaTminite amepukancbkuii mcuxonor JI. Kombepr pasom 3i
CBOIMH KOJIETaMH BHBYAB MPOOIEMY PIBHS MOPAJIHHOTO PO3BHUTKY JIIOAMHU.
Pesynpratu moHaliMeHIIe IBaALSITH AOCIIAXKEHD TO3BOJIMIIN 3pOOUTH MEBHI
BHCHOBKHU. Konu monuHa npuiiMae pillieHHs PO BYNHOK, OIIHIOE CBOIO ITO-
BEJIHKY SIK MOraHy abo J00py, TO MO)Ke BUKOPHCTOBYBATH Pi3HI apryMEHTH
3 ypaxyBaHHSIM CBOTO MOPAJIBHOTO PO3BUTKY: «Il€ HEYECHO 1 aMOpaJIbHOY,
«OKO 32 OKOY, «JTIOIU OyIyTh MEHI BISTYHI 32 IIe», «II€ CIPaBEUTUBO, BCI IIOBO-
JSIThCSI TAKMM CaMUM YHHOMY, «3pOOITI0 HAlepeKip yciM, Xail MeHe 3HAIOThY,
10 KOPEToeThesa abo BiAMOBiAae O10M1HHIM ySIBISHHSIM PO OPiEHTAIIIIO JTFO-
JMHU Ha CTPax, COPOM 1 COBICTB'.

JlepskaBa He MOKE BTPYHYaTHCS Y CYCHilbHY MOpajb. 1i 3aBJaHHS MOJs-
rae B iHIIOMY, a caaMe y: 3A1MCHEHHI MisJIbHOCTI OpraHaMu JIepyKaBHOI BiIa U
1 MICIICBOTO CaMOBPSIYBaHHS, Y TOMY YHCII 33 y4acTIO TPOMaJCHKUX Opra-
Hi3aIliif, CIpsSIMOBaHOI HA peaji3amiio 3aX0oMiB MPOQIIAKTHYHOTO i MPOCBIT-
HUIIBKOTO XapaKTepy; MOMy/sIpu3aii eTHYHUX HIHHOCTEH, TyXOBHUX 1 Kylb-
TYpHUX HaJ0aHb YKPATHCHKOTO CYCIIJIbCTBA; MOMEPE/HKCHHI 1 HEIOMyIIeHH]
BHPOOHUIITBA 1 PO3MOBCIOMKEHHS MTPOIYKIIii Ta TTOKa3y BHAOBUIIHUX 3aX0IiB,
sIK1 3aBJIAIOTh IIKOJU CYCHINbHIN Mopai; peryJaroBaHHI BUPOOHUITBA 1 poO3-
MTOBCIOKEHHI TPOAYKIIi{, IO MICTUTh €EMEHTH HACHILCTBA Ta JKOPCTOKO-

! TIpoGiema 3BiNbHEHHS YKPATHCHKOTO iH()OPMALifHOrO MPOCTOPY Bijl HABAIIK CLCH
JKaxiB, HACHJIbCTBA, KOPCTOKOCTI [ Enekrponnuii pecypc]. — Pexxum nocrymy : http://www.
kyivsta.gov.ua/news/2008/08/0821 1.htm. — 3aronoBok 3 ekpaHa.
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cti. KpiM Toro, 3aBaHHs Jiep)KaBy NOJISIra€ B ypiBHOBa)KYBaHHI MTPaB YJICHIB
CYCIIIbCTBA.

Ha Binminy Bix cycmiapHOI MOpalti, €THKa € HayKOIO PO MOpPaib, a €THU-
Hi TMpaBuia i CTAHAAPTU € HOPMATUBHUM BUPAXXEHHAM MOpaji, CUCTEMOIO
MPaBWJI 1 HOPMATHBIB JUIsI KOPITIOPATHBHUX TPYI 1 00’€IHAHB, SIKI pa3oM He
TBOPSITH CYCITLTBHOI MOpaJli, a JINIIE y3TO/KYIOThCs 3 Heto. Tomy MaeMo abo
MPUIHATI Y POPMI HOPMATUBHUX JIOKYMEHTIB KOPIIOPATUBHOTO CAMOPETYIIIO-
BaHHS €THYHI KOJCKCH JIIKapiB, )KYPHAIICTIB, CYIIiB, a00 3arajlbHONPHIHATHI
eTHYHI CTaHAapTH MPOQPECIHHOTO Y TPOMAJICHKOTO CEPEIOBUINA — FOPUINY-
HOI €TUKHU, TOOYTOBOI €TUKU TA ETUKETY.

3 omHOTO OOKY, MPaBo, K i MOPajb, TAKOXK € CYCIIIBHOIO IIHHICTIO, HAI-
OaHHIM TyXOBHOI KYJIETypH CYCIIIIbCTBA, a 3 IPYTOTr0 — PETYISATOPOM CYCIiTb-
HUX BITHOCHUH. 3a IIPaBOM, BUPA)KEHUM Y HOPMAaTUBHO-IIPAaBOBOMY aKTi, a TUM
maye y 3aKoHi, CTOITh Jep KaBHUM puMyc. Take po3yMiHHS IIpaBa HEBiIPHBHE
BiJl HOpMaTHBHOTO OaueHHs Tpasa. [IpaBo — oAnH i3 BUIIB COMiaIbHUX HOPM,
MOPSII i3 HOPMaMH MOPAJIi, STUIHUMHE i €CTETUIHUMH HOPMAaMU, TEXHIYHIUMHU
HOpMaMH, 3BUYasIMU, TPAIULIAMHU Ta oOpsiiamu. [IpaBo — e 0coOaMBI HOPMHU
1 MpaBuJIIa JFOJICHKOT MOBEIIHKH, K1 XapaKTepPU3YIOThCs (hOpMalli30BaHICTIO Ta
3arajibHOO0OB’ SI3KOBICTIO.

ToMy B OCHOBI PO3BUTKY IIpaBa JISKATh KUTbKA 00’ €KTUBHO 3YMOBICHHX
YHHHUKIB:

1) MopanbHuii iMIepaTuBs, BU3Ha4eHUH BeeBumHim;

2) TBOpYA MisUTBHICTH CYCIIUIBCTBA, 3yMOBIICHA IIPArHEHHSIM JIO CBOOOIH
1 CIIpaBeIUTMBOCTI SK Ha 3arajbHOCYCITIIBHOMY PiBHI, Tak i 0COOUCTICHOMY;

3) HamMaraHH4 yPiBHOBaXUTHU 3arajIbHOCYCILIBHUN Ta 0COOUCTHI iHTEpEC;

4) popMyBaHHS IPABOBOTO MOPSIKY SIK YMOBH JKHUTTS CY9aCHOTO MYJIBTH-
THCTHTYIIHHOTO CYCHJIbCTBA;

5) mparHeHHs 10 yOe3eUeHHs )KUTT, 37I0POB’sI, BIACHOCTI Ta MPaB i CBO-
oox.

VMoBipHO, 1o 1eii nepeik Mir 6yTn 6 Po3MIMpPeHnM, ajle HaiBakK MBI
KpHUTepii pO3BUTKY IpaBa Ha3BaHi. Y IIbOMY KOHTEKCTI Te3a BUJIATHOTO (paH-
my3bKoro comiosnora E. J[fopkreiiMa mpo KOPHCHICTE 3JI0YMHIB TSI PO3BUTKY
mpaBa sIK IHIUKATOpa U BUSIBJICHHS MPOOIEMHHX c(ep KUTTS CYCIHIbCTBA
Ta HEBPETYJIbOBAaHUX TPABOM BITHOCHH' BHSBISIETHCS HE JTHIIE CMIPHOIO, a i
TaKoOI0, IO BiIBEPTO CYIIEPEUUTH SIK IIPOMOHOBAHOMY HAMH TEOJIOTO-COIIi0JI0-
TiYHOMY, TaK i 00TpyHTOBYBaHOMY y CBilf 9ac camum E. Jlfopkreiimom cortio-

! JlnunocTth mpecTynHuka [DIeKTpoHHbIH pecypc]. — Pesxum goctyma : http://ru.wi-
kipedia.org/wiki/JInuHOCTH mpecTymHUKA. — 3aroJIOBOK C YKpaHa.
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JIOTIYHOMY pPO3yMiHHIO npasa. Tomy, y IiiloMy Bif3Hauarouu (pyHJaMEeHTaIbHE
3Ha4YeHHs po3pobieHoi E. J[FopkreiiMoM Ta po3BHHYTOT aMEpUKAHCHKIM y4e-
HuM P. MepTtoHOM Teopii corianbHOi aHOMiT I PO3BUTKY KPHUMiHOJIOTI9HOT
HayKH Ta HayKH COLIOJIOTII IpaBa, CIPUIMAIOUH MOSICHEHHS COLIaNbHOI aHO-
Mii SIK MTOpPYIIECHHSI IIHHICHO-HOPMATHBHUX CHCTEM OCOOMCTOCTI Ta COIlialb-
HUX TPYT, Hee(PeKTUBHOCTI COLIAIbHUX 1 MTEPII 32 BCE MPABOBUX HOPM, 3aJIH-
1a€MOCS Ha MO3UIIi1, 0 3I0YMHHICTh € AHOPMAJIIBHUM CYCIUIBHUM SIBUILEM,
KpaiiHiM BHJIOM JieBialii. Ajpke 3JI04HH caM 1Mo co0i € aMopalibHUM, TIPOTH-
BHUM HPHUPOi JTIOAWHY Ta JapoBaHOMY ilf MopaabHOMY iMIIEpaTHBY SIK OCHO-
Bl CYCITIJIBHOTO YKUTTS SBUIIEM.

Krzysztof Wiak, Hab. PhD, University
Professor, Chair of the Department of
Criminal Law, Associate Dean Faculty of
Law, Canon Law and Administration The
John Paul II Catholic University of Lublin

CRIMINALIZATION OF THE PARTICIPATION
IN AN ORGANIZED CRIMINAL GROUP OR ASSOCIATION
IN POLISH PENAL LAW

Tesu npucesiueni npobremi Kpuminanizayii yuacmi 6 opeanizo8aniil 3104UHHIl epyni abo
CNiBMOBAPUCMEBI 8 NONLCOKOMY KPUMIHAILHOMY Npaei. Buceimneno maxi numawnHs, sk op-
2AHI308aHA 3NOYUHHICMb, MEPOPU3M I nipamcmeo. A6mop 3a3Havac, wo HAuGANCIUGTUUM
IHCMPYMEHMOM MIHCHAPOOHO20 NPAsa wooo Ybo2o eudy 3nodunnocmi ¢ Koneenyis Opea-
nizayii 06 'eonanux Hayiii npomu mpancHayioHanbHol opeanizo8anol 3104UKHOCI, NpuU-
unama e Ianepmo 6 2000 poyi. Taxootc 00CrioxHceno npoonemu USHAYEH S MAKUX MePMIHig,
AK «Op2aHizo8ana 2pynay, «Cniemogapucmeo, ke niAauye npagonopyueHHsy, «y4acmoy,
«3ACHOBHUKY | KKEPIGHUKY.

Tesucwt noceaujenvl npodieme KPUMUHATUAYUU YUACIUS 8 OP2AHU308AHHOL NPECHIyN-
HOUL epynne uau coodujecmeae 8 noibekom y2onoenom npase. Oceewyenvt maxie 60npocul,
KaK Op2anu308anHdsi NPeCnynHoCHb, Mmeppopusm u nupamcmeo. Aemop ommeuaem, umo
CaMbIM 8AHNCHBIM UHCTNPYMEHINOM MEHCOYHAPOOHO20 NPAsa 8 OMHOWEHUU S1020 8U0A Npe-
cmynnocmu sensiemces Konsenyus Opeanuzayuu Obvedunennvix Hayuit npomue mparncna-
YUOHATbHOU Opeanu308anHoll npecmynnocmu, npunsamas 6 Ianepmo ¢ 2000 200y. Takoice
uccnedosanvl npodiemMvl OnpedeeHus MaKux MepmMuHo8, KaK « Op2aHU308aAHHAsL SPYNNAy,
«Cco0bWeCcmso, naaHupyouee NPAGOHAPYULCHUEY, YYUACTIUEY, YOCHOBAMEIbY U « PYKOBOOU-
menby.

The theses are devoted to the problem of criminalization of the participation in an
organized criminal group or association in Polish penal law. It is illuminated such issues as
organized crime, terrorism and piracy. The author notes that the most important instrument
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of international law concerning this type of crime is the United Nations Convention against
Transnational Organized Crime, adopted in Palermo in 2000. Also the problems of definition
of the following terms as «organized groupy, «association seeking to commit an offencey,
«participationy, «founder» and «directory are examined.

Various forms of the so-called group crime, such as organized crime, ter-
rorism and piracy are particularly dangerous for the society.! The most im-
portant instrument of international law concerning this type of crime is the
United Nations Convention against Transnational Organized Crime, adopted
in Palermo in 2000.2 One of its terms, «organized criminal group,» is regarded
as a synonym for organized crime.? It means a structured group of three or
more persons, existing for a period of time and acting in concert with the aim
of committing one or more serious crimes or offences established in accor-
dance with the Convention, in order to obtain, directly or indirectly, a financial
or other material benefit (Article 2(a) of the Palermo Convention). A «struc-
tured groupy is a group that is not randomly formed for the immediate com-
mission of an offence and that does not need to have formally defined roles for
its members, continuity of its membership or a developed structure (Article
2(c) of the Palermo Convention). Such a definition of an organized crimi-
nal group is consistent with the concepts of European Union law: «criminal
organization»* and «terrorist group.»®

The membership in an organized criminal group or association is criminal-
ized under Article 258 of the Polish Penal Code of 6 June 1997.° The offence

! Cf. Plywaczewski E. Przestepczo$¢ zorganizowana i jej zwalczanie w Europie
Zachodniej (ze szczegdlnym uwzglednieniem Republiki Federalnej Niemiec). — Warszawa
1992. - P. 28.

2 United Nations Convention against Transnational Organized Crime, adopted by the
General Assembly of the United Nations on 15 November 2000, (hereafter, the Palermo
Convention), more in Militello, V. «Partecipazione all’organizzazione criminale e standards
internazionali d’incriminazione,» Rivista Italiana di Diritto e Procedura Penale. — 2003. —
No 1-2. — P. 186-192; Ziorkiewicz B. Implementacja Konwencji Narodéw Zjednoczonych
przeciwko migdzynarodowej przestepczosci zorganizowanej // Prokuratura i Prawo. —2002. —
Ne 6. — P. 72-87.

3 Michalska-Warias A. Przestgpczo$¢ zorganizowana i prawnokarne formy jej przeciw-
dziatania. — Lublin, 2006. — P. 58.

4 Cf. Council Joint Action 98/733/JHA of 21 December 1998 on making it a criminal
offence to participate in a criminal organisation in the Member States of the European Union
(OJL351,29.12.1998).

5 Cf. Article 2(1) of the Council Framework Decision 2002/475/JHA of 13 June 2002
on combating terrorism (OJ L 164/3, 22.06.2002).

¢ Act of 6 June 1997 the Penal Code (JL No. 88, item 553 as amended), hereafter, the PC.
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under Article 258 § 1 of the PC consists in the participation in an organized
group or association seeking to commit an offence, punishable by deprivation
of freedom for up to 5 years. If the group or association has the characteris-
tics of an armed organization or is seeking to commit a terrorist offence, the
perpetrator shall be subject to the penalty of deprivation of freedom for a term
of between 6 months and 8 years (Article 258 § 2 of the PC). Whoever estab-
lishes the group or association or directs such a group or association, shall be
subject to the penalty of deprivation of liberty for a term of between 1 year
and 8 years (Article 258 § 3 of the PC). The establishment and directing the
group or an association seeking to commit a terrorist offence are regarded as
a crime punishable by deprivation of freedom from 3 to 15 years (Article 258
§ 4 of the PC).

In the Polish literature and case law, the «organized group» is assumed to
be composed of at least three people who show a certain degree of organiza-
tion, involving leadership and assigned roles.! In its decision of 5 June 2002,
the Court of Appeal in Krakow expressed the view that «the hallmarks of an
organized criminal group are: certain internal organizational structure (even
with a low degree of organization), its permanence, the existence of organiza-
tional ties through a joint agreement, planning of crimes, acceptance of objec-
tives, the sustainable satisfaction of the group’s needs, the collection of tools
to commit crimes, finding places for the storage of loot and its distribution, the
division of roles, coordinated action and the socio-psychological relationships
between the group members.»?

On the other hand, the «association seeking to commit an offence» is char-
acterized by a higher degree of organization than the «organized group.»® The
«criminal associationy is a group consisting of at least three people and dis-
playing a lasting form of organization, having its leadership, and established
rules of membership and discipline.* G. Rejman points out that «the difference

! Cf. Wiak K. In: Kodeks karny. Komentarz, Grzeskowiak, A., Wiak, K. — Warszawa,
2014.—P. 965; Marek A. Kodeks karny. Komentarz. — Warszawa, 2005. — P. 540; the decision
of Court of Appeal in Krakow of 8 October 2008, II Aka 92/08, Krakowskie Zeszyty Sadowe
11 (2008), item 52.

2 Decision of Court of Appeal in Krakow of 5 June 2002, 1T Aka 123/02, Krakowskie
Zeszyty Sadowe 7-8 (2002), item 46,

3 Cf. Gorniok O. In: Gérniok O., Hoc S., Przyjemski S. M. Kodeks karny. Komentarz. —
T. III. — Gdansk, 2001. — P. 312, Piérkowska-Flieger J. In: Kodeks karny. Komentarz
(Bojarski T.). — Warszawa, 2008. — P. 525; Michalska-Warias A. Przestgpczos¢ zorganizowana
i prawnokarne formy jej przeciwdziatania. — Lublin, 2006. — P. 266.

4 Cf. Goral R. Kodeks karny. Praktyczny komentarz. — Warszawa, 2007. — P. 143—144;
Gorniok O. In: Gorniok O., Hoc S., Przyjemski, S. M. Kodeks karny, s. 312, Michalska-
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between a criminal group and association is discernible in that the association
forms a lasting and complex, large-scale organization, and thus more dan-
gerous from the criminal alliance, ordinary complicity and even acting in a
criminal group.»!

The concept of «participation» in an organized group means accepting the
rules governing that group or association, and following orders and objectives
set by the persons superior in the hierarchy; it may also involve joint criminal
actions, the engineering of such actions, joint meetings, devising and agreeing
on the structure, finding hideouts, using nicknames, acquisition of supplies,
taking steps to prevent detection of perpetrators, as well as sharing the loot.
Thus, the participation in a personal structure united by an agreement to com-
mit only one specific offence overlaps with the constituent elements of the
offence under Article 258 § 1 and 2 of the PC. There is no room for doubt that
to be held liable the perpetrator should be aware of the group’s objective. The
criminalization under Article 258 § 2 of the PC also embraces the so-called
«sleeper» terrorists who do not maintain direct contacts with the organization
for a long time, but remain on stand-by, waiting for instructions or an agreed
signal to act.?

A stricter criminal liability is assumed by a person who establishes or di-
rects a group or association seeking to commit a terrorist offence. According to
the provision of Article 115 § 20 of the PC, an offence of a terrorist nature is a
prohibited act subject to a penalty of deprivation of freedom whose maximum
limit is at least 5 years, committed so as to:

1) seriously intimidate many people,

2) force a public authority of the Republic of Poland or of any other state
or an international organization to take or refrain from certain acts,

3) cause serious disturbances in the system or economy of the Republic of
Poland, of another state or an international organization,

— and also a threat to commit such an act.

The «founder» is considered to be the person who creates, organizes,
builds, and arranges the basic structure of a group. It can be assumed that this
description fits not only the originator of a group or association, but also those
cooperating in its creation, co-defining the objectives and co-appointing the

Warias, A. Przestepczo$é zorganizowana, p. 267, Pidrkowska-Flieger, J. In: Kodeks karny
(Bojarski T.). — Warszawa, 2008. — P. 525, the decision of the Supreme Court of 27 October
1995, III KRN 122/95, Orzecznictwo. Prokuratura i Prawo 5 (1996), item 5.

' Rejman G. In: Kodeks karny. — P. 609.

2 Cwigkalski Z. In: Kodeks karny. — T. 2. -Krakow, 1999. — P. 926.

3 Cf. Wiak K., Terrorism and Criminal Law. — Lublin, 2012. — P. 167.
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leadership or authoring the group’s programme.' According to Z. Cwigkalski,
the causative act of «establishing» includes searching for candidates, submit-
ting proposals of participation, devising the structure and mode of operation,
selecting the seat, agreeing on the means of communication, appointing the
leaders, gathering tools, introducing security measures.> Undoubtedly, the li-
ability under Article 258 § 4 of the PC is also borne by the one who creates
a new «cell» of the existing terrorist organization. The research on contem-
porary terrorist groups has shown that such a cell may be yet another «link»
in a more sophisticated centralized structure, as well as enjoying a consider-
able autonomy, while «networking» with the reminder of the structure or even
starting an independent activity.?

The «director» is a person who is the head of a group or association and
acts in a supervisory capacity. Therefore, it is vital, from the viewpoint of
establishing liability, to determine whether such a person exercises effective
control over the activities of the group, has the ability to give orders, and bears
responsibility for fundamental decision-making.* The same criteria also apply
to a person who directs an isolated structure of a larger group or association,
and performs short-term or even off-duty acts.> However, they do not apply to
one who serves as a «liaison» and carries orders from the person heading the
group down to the subordinates.

The provisions of Article 258 of the PC criminalize the sole participation
in an organized criminal group or association. Committing an offence while
being a member of an organized group results in the concurrence of these two
offences. As regards such perpetrators, they will be subject to the punishment
as meted out for multiple recidivists (Article 65 § 1 of the PC).

The specific means of combating organized criminal groups or associa-
tions is the option of active repentance by the member of a group under Article

' Cf. Flemming M, Kutzmann W. Przestepstwa przeciwko porzadkowi publicznemu.
Rozdziat XXXII Kodeksu karnego. Komentarz. — Warszawa, 1999. — P. 85; Marek A. Kodeks
karny. — P. 541.

2 Cwiakalski Z. In: Kodeks karny. — T. 2. — Krakow, 1999. — P. 926.

3 Cf. Wiak K., Terrorism and Criminal Law. — Lublin, 2012. — P. 168.

4 Cf. Marek A. Kodeks karny. — P. 12; the decision of Court of Appeal in Krakow of
24 January 2008, 1T Aka 396/07, Krakowskie Zeszyty Sadowe 9 (2008), item 28; Marek A.
Kodeks karny. — P. 541; Michalska-Warias A. Przestepczo$¢ zorganizowana. — P. 303-304;
Piorkowska-Flieger J. In: Kodeks karny. — P. 527.

> Cf. Flemming M., Kutzmann W. Przestepstwa. — P. 86; Michalska-Warias A. Prze-
stepczos$¢ zorganizowana. — P. 305; Skata J. Normatywne mechanizmy zwalczania przestep-
czosci zorganizowanej w §wietle przepiséw kodeksu karnego (cz¢é¢ 2) // Prokuratura i
Prawo. —2004. — Ne 9. — P. 45-46.
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259 of the PC. Non-liability, but only for taking part in a group or association
referred to in Article 258 of the PC, is justified by the desire to disintegrate the
solidarity within such structures. It applies to the perpetrator who has with-
drawn from participation in such a group and has disclosed to the prosecution
all the relevant circumstances of the perpetrated offence or has prevented the
commission of the intended crime.'

B. I. Illakyn, 1.10.H., Ipodecop, WICH-
kopecnouaeHT HAIIpH Vkpainu, npo-
(dhecop kadenapu KpUMiHAIBLHOTO MpaBa
HanionansHoi akagemii BHYyTPIIIHIX
CTIpaB

HECHPABE/VIUBICTD Y KPUMIHOJIOI'TYHOMY BUMIPI

Y mesax euceimaioemvca 3nauenns NOHAMMA «CHPASEOIUBICIMbY Y MOPATLHOMY Md
npoyecyanbHOMy Acnekmax, posKpusacmucs 1o2o smicm. Pozensioaemocs snauenns ne-
Cnpaseonu8oCcmi K KPUMIHONO2IYHOT 0emepMIHaHMU 8 CbO200EHHUX PeaisX.

B mesucax oceewaemes 3nauenue nOHAMUA «CAPABEONUBOCbY 8 MOPATLHOM U NPO-
yeccyanbHOM acnekmax, packpvleaemcs e2o cooepcatue. Paccmampusaemes snavenue
HecnpagedIusoCmu KaxK KpUMUHONOSUYECKOU OemMePMUHAHNMbL 8 HLIHEUHUX DeanUsX.

The theses highlight the definition of «justice» in moral and procedural aspects and
disclose its content. The importance of injustice as a criminological determinant in current
reality has been discussed.

CyyacHa KpHMIHOJIOTIYHA HayKa HE 3aBXIH MPHUILISUIA HAJICKHY yBary
HECIPaBE/JTMBOCTI K KPUMIHOJIOTIYHIM AeTepMinanTi. [Ipore moxii B Ykpaini
OCTaHHBOTO MEPiOY, IO CTAJIH HACIIKOM HEeCIPaBeIMBUX JIi Biaau y cde-
pl TOJITHKH, EKOHOMIKH, CYJOYMHCTBA, BHKJIHKAIN Pi3HI HPOSBU IPOTH-
MIPaBHOT OBEJIIHKH, SIKI BIJIMJIMCH Y MacOBI IPAaBOTIOPYIICHHS. 3a IIUX YMOB,
BHXOJISTYH 13 PO3YMIHHSI CyTHOCTI 3JIOYMHHOCTI, KPUMIHOJIOT19HA HAyKa OJTHO-
CTallHa y TOMY, IO TOJIOBHA yBara y MPOTHIi 3JIOYUHHOCTI Ma€e Ga3yBaTUCS
HE Ha MPHUMYCI 1 BUIIPABJIEHHI, a HA CIUIBHUX 3YCHJUISX BJIAJH 1 CYCHIIBCTBA
11010 monepemkeHHs W Hawissay. OCHOBOIO IIMX 3yCHIJIb MOBHHHA CTaTH HE
PO3’sICHIOBaJIbHA, NPEBEHTHBHA POOOTa 3 TOTCHIIIHHUMH MPaBOIIOPYIITHUKA-
MU, a TIpsMi Jil Ioa0 JKBiganii crenu@ivHuX COIiabHUX YMOB, IO ITOPO-
JDKYIOTB 3JI04MHHICTB. O/IHI€I0 3 OCHOBHUX TaKUX YMOB € HECIIPABEIUBICTb.

! Cf. Wiak K. In: Kodeks karny. Komentarz (Grzeskowiak A., Wiak, K.). — Warszawa,
2014.-P. 970-971.
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TepMiH «crpaBeUIMBICTE» Ma€ ABa Pi3HUX 3HAYEHHS — MOpPAJIbHE 1 MPo-
HecyasipHe. 3 TOYKH 30py MOpali CIIPaBETUBICTD SIBIISIE COOOIO TIOHATTS IIPO
pO3yMHe, HaJIe)KHE, TOUHE BijloOpaskeHHs JiHCHOCTI. MopasbHa CripaBeiu-
BiCTh Mepeadavae anessiito 10 NEBHUX KPUTEPIiB, 400 BUIIMX LIIHHOCTEH, T0-
PIBHSHO 3 THMH, 10 3HAWIILTN BiA0OpakeHHs B 3aKkoHi. [IponecyanbHa cripa-
BE/IMBICTh CTOCYETHCS PE3YJBTaTy, SIKMH TOCSATAETHCS 3aBISKH MEXaHI3My
peanizanii 3aKoHiB, 10 GYHKIIOHYE HATCKHUM YHHOM' .

CrpaBeUIHBICTh € KaTETOPI€I0 CBITOMIAIHOIO, 4 3HAYUTH, aO0CTPAKTHOIO.
3araqpHOBH3HAHA BUMOTA JiSTH CIIPABEAIMBO HE Mependadae MosSCHEeHb, SIK
came CIIiJ] JisiTH, He PO3KPHUBAE 3MICTY IOHSTTA «CIpaBeATUBICTHY. CydacHa
BiTUM3HsIHA (BiTocopchka Ta IMOJNITHKO-TIPABOBA JyMKa BHJUISE TPH THITH
CIpaBeNTUBOCTI: 1) crpaBeIMBICTh, IO TMOB’sS3aHa 3 TOMCTOK (MCTHBA);
2) 3piBHSUIbHA CIIPaBeIUIMBICTh; 3) pO3NOALIRYA CIPaBeATUBICTh. OCHOBHUM
MIPUHIIAIIOM CIIPABEAJIMBOCTI MIEPIIOTO THITY € IIOMCTa TOMY, XTO 3aBIaB IIIKO-
1u. TyT Bce 3BOIUTHCS /10 3aI0BOJICHHS BPKEHOTO CaMOIIOOCTBA 1 MOTypaH-
HS IOYYTTIO BJIACHOI BaXJIMBOCTI. 3piBHATBbHA CIPABEUIUBICTh YPAXOBYE 1H-
TepecH SIK 3MOUKHIIA, TaK i )KepTBHU. [ OCHOBHMIA IPUHIIUTI OPiEHTYETHCS Ha Te,
00 Bci ofiepkaiy mopiBHy. CyTHICTh PO3MOIIIBYOT CITPABEIIUBOCTI MOJISTAE
B TOMY, 1110 KOKHA JIFOJUHA TIOBUHHA OJIEPXKATH BIIOBIAHO A0 CBOIX BUMHKIB.

VSBICHHS TIPO CIIPABEAJIMBICTS HE € YCTAJICHUMH. 3HAYHOIO MIpOIO BOHH
3alie)aTh BijJl CTAOUTLHOCTI MPABOBOI CHCTEMHM, JOCKOHAJIOCTI 3aKOHIB, €]I-
HOCTI BOJII BOJIOJIAPIOOUNX 1 mifBIaaHuX. Kpurepiem crpaBemuBoCTi MalOTh
BHUMIPIOBAaTUCH YC1 HOPMATHBHO-TIPABOBI aKkTu JaepxkaBu. OpraHu Aep:kaBHOT
BIIAJM MYCATH NMPUHAMATH COLIAIBHO 3HAYMMI DIlIEHHs, CIIPSIMOBaHI Ha pea-
Ji3aliio iHTepeciB OUIBIIOCTI TPOMAJISH AEpXkKaBU, TOOTO IHTEPECiB HAPOLY,
Mac, Ha peaizalliio HalioHaIbHO-ACPKaBHUX 1HTEpeCiB. Y MpaB03acTOCOB-
HI{ IiSTIBHOCTI MPHUHIIMI CIIPABEIUTMBOCTI PEaTi3yEThCS B aKTaX KOMITCTCHT-
HUX OpraHiB, 110 MPSIMO a00 MOOIYHO 3a0€3MeUyI0Th CIIPAaBEATUBHUI MTPABOIIO-
psmok. OqHAK HEPIIKO «CIYTH HApOIy MParHyTh CTaTH HOTO TOCIIOHAPSIMI,
«IPUBATU3YBATHY JIEPKABY 1 B peabHIM MONITHYHIN MPAKTHII BPaXOBYIOTh HE
CTUIBKH HalllOHAJIbHI iHTEPECH, CKINbKU IHTEPECH 3aBOIOBAHHS Ta YTPUMAHHS
CBOE€1 BIIaJId, CBOT CKOHOMIYHI 1HTEpecH ab0 HABITh IHTEPECH 1HIIUX JICPIKAB.
3BUYAHHOIO CITPABOIO JABHO BXKE CTaB IOIMYJI3M 1 JIMIIEMIPCTBO, KOJIU 3 BH-
COKHX TPHOYH 3asIBISIETHCS TIPO OJIHE, a poOUThes iHIIe. Jucbamanc y chepi
PO3IOIITY KITIOYOBHX COLIATbHO-CKOHOMIYHHX PECYPCIB 3aJIHIIAETHCS JKE-

! CrpaseuBocts // Duumkioneaus Kpyrocser. YHUBepcaibHast HAyYHO-TIOMYJIpHAs
OHJIAWH-YHIIMKIIONE Vs [ DNeKTpOHHBIN pecypc]. — Pexxum noctyna : http://www.krugosvet.
ru/enc/gumanitarnye nauki/filosofiya/ SPRAVEDLIVOST.html. — 3ar1. ¢ skpaHa.
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penoM MOCTIIHOT CoLiaIbHOI HANPYTH 1 HECTabIIBHOCTI Y CyCHiIbCTBI. Taka
CUTYyallis He cupusie GOpMYBaHHIO CYCIIUILHOI JYMKH IIOAO CIPABEIMBOCTI
CYCIIUIBLHOTO YCTPOIO, CXBAJICHHIO HACEJICHHSM SIK BHYTPILIHBOT, TAK i 30BHIIII-
HBOT ITOJIITHKHU HAIIOI JIeP)KaBU.

[ToHATTS CHIpaBEeMIMBOCTI Ma€ TMEPEBAXKHO KOJCKTUBICTCHKUI CMHUCIL.
Bono BifioOpakae BUMOTY BIIIOBIMHOCTI JISIHHS 1 BiNIUTATH, TOOTO BiIO-
BIJIHICTB LIIHHOCTEH, OJar, sIKi Cy0’ €KT AisIbHOCTI (1HAMBIM, collialibHA TpyIia
1 T.I1.) 1a€ CyCIUIBCTBY (1HIIMM JIFOISIM) 1 OZepIKY€ BiJ Hboro. [Ti IiHHOCTSAMHI
TYT MalOThCS Ha YBa3i He JIMIIe MO3UTUBHO 3HAUMMI NpenMeTH (peui), iX Biiac-
THUBOCTI, BITHOCHHH, a i HETAaTUBHO 3HaYKMMIi. SIK 10OpY MPOTUCTOITH 3J10, TAK
1 MO3UTUBHUM LIHHOCTSM BiIIOBIIalOTh X aHTHIONH. [Ipudomy BennunHa
MIHHOCTEH 3aBXIU MPUB’sI3aHa 0 KOHKPETHOTO Cy0’€KTa, HOTO0 KOHKPETHOT
notrpebu. Tomy cnpaBeAuBICTh mependadae He JIMIIE BiJNOBIIHICTH MpaB
1 000B’s3KIB, TIpalli 1 BUHATOPOH, 3aCIyT 1 1X BU3HAHHS, alie ¥ 3II0YMHY Ta
MOKapaHHs1'.

BaxnuBi BUXiTHI MOMEHTH, Ha SIKUX 0a3yrOThCS MOTCHIIHHO KOHCCH-
CyallbHi YSIBJICHHS IPO CIIPABEIIUBICTh, MPOIOHYE caMe MPaBo, TOOTO YHH-
HI HOPMH 1 TIPUHIMIA — HOPMH KOHCTHUTYIII1, a TAKOXK 1HIII TIPaBOBI HOPMH,
BKJIFOYAIOYM TPUHIIMIIK, BUPOOJEHI B IMpoueci 3AiiCHeHHS MpaBoOCyAns Ta
3araJJbHOBU3HAHI TPUHIMIA YIPABIIHCHKOI MisIIbHOCTI. BOHH yTBOPIOIOTH
€THUKO-TIPABOBHUI KOHTEKCT, SIKUH MPETeHAYE Ha Te, 00 HOro BH3HABAIU BU-
PaKEHHSIM TMaHIBHUX Y CYCIUIBCTBI YSIBICHB PO CIIpaBeTHBicTh. OCHOBOIO
TAKOTO MOIIISY € BICBHEHICTD, IO KUBYYHMHU i KOHKYPEHTOCIIPOMOKHUMH,
MPUHAHMHI 3 ONIAy Ha Hal3aralbHIII TeHJSHINT PO3BUTKY MpaBa, MOXYTh
OyTu nuie Ti HOro MPUHLUMIK 1 HOPMH, IIOJ0 SIKUX Y CYyCIHiJIbCTBI iCHY€ KOH-
cencyc®. [IpaBo MyCHTh SIBIISITH COOOK0 HOPMATHBHO 3aKPIILICHY CIIPABEJIH-
BicTh. ComianpHa I[IHHICTH IpaBa MOJSATa€ y CIPaBEIJIMBOMY IPaBO3aCTO-
CyBaHHI, III0 € OJJHUM 13 3ac00IB 3a0€3NICUCHHS COIIaIbHOI CIIPABEIITMBOCTI.
MoskHa cKa3ary, 110 IPUHIIKIT CIIPABEIIMBOCTI JIGKHUTH B OCHOBI BCi€l paBo-
BOT IISTIBHOCTI, Y TOMY 4HCi i y chepi 6opoTsOH 31 3mounHHICTIO. [Ipuiiomu
CTPUMYBAHHS 3JIOYMHHOCTI € €(PEeKTUBHUMHU JIMILE TOA1, KOJIM BOHH BiIIOBiIa-
FOTh CYCHUIBHUM CTaHAapTaM CIPaBEIIUBOCTI.

! TTo3ansikoB A. V1. KoHuuKT cripaBeiinBOCTH U 3()(GEKTUBHOCTH B TOCYIaPCTBEHHOM
ynpasieHud (Punocodcko-MeTOIOoNOTHYECKHA acTieKT pooiembl) // KoHGmuKT cripaBen-
JIMBOCTU M 3(Q(PEKTUBHOCTH B TOCYAAPCTBEHHOM YIPABICHHUH | MaTePUAJIbl HAy4Y. CeMUHA-
pa. — Beim. 6 (44). — M. : Hayunsrii skcriepr, 2011. — C. 13.

2 Iunmenuyc Paitarons . FOpuaudHa METoOI0II0TIs / TIep., aAanTarlis, IpUKIaan 3 Ipa-
Ba Ykpaiuu i cniucok tepminiB P. Kopayta. — K. : Bun-Bo «Pedepar», 2004. — C. 88
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CrpaBeuIMBICTh HE MOXKHA MiAMIHATHA 3aKkoHOM. He € crpaBeminBoro
CHUTYyaIlisl, KOJH TIPOIEIypa BHUPIMICHHS SKOTOCH NMUTAHHS, BaXKIUBOTO IS
OMHI€T JIIOAMHY, € OUTBII CKIAaJHOI0, HUK MPOIEAypa BUPIMICHHS MPOOIeMH,
BaKIJIMBOI Jurst Oararbox onei. Tak, Hanmpukiiaa, HaOyTTs IpaBa BIACHOCTI
Ha HepyXxoMe MaifHo motpelye 310paHHs Pi3HUX JTOBIJIOK, BUCHOBKIB €KCIIep-
TH3, MaTepialbHUX 1 MOPANBHUX 3aTpar. [IpuiHATTS pilieHb, BAXKIUBUX IS
BEJIMKOI KUTBKOCTI JIofiell (SIK y HAac KaXyTh, «IOJICHOCHUXY), MOII0HOT Tpo-
Hexypu moTpedye naneko He 3aBkan. MoXyTh OyTH MPUHHATI 3aKOHH, SIKi 3a-
YiMaloTh IHTEPECH BCHOTO HApOAy 0e3 0OroBOPEHHS iX MM HapoaOM. A TO i
IIPOCTO MOXxe OyTH MpUIHATE MOJITUYHE pillleHHs 0e3 Oy/b-SIKOTO 3aKOHHO-
ro oOrpyHTyBaHHs. [IpHKIagoM € i caMOIypCTBO IPiOHUX YUHOBHHKIB, SIKi
3 IPU3HAYCHHSIM Ha 1ocary (GakTHIHO OTPUMYIOTH Y BOJIOJIHHS, KOPHCTYBaH-
HS 1 PO3MNOPS/KEHHS, TOOTO y «BJIACHICTBY, 01 JroAeH. | uuM Hukde moca-
1a, sIKy 00i1fiMae YMHOBHHUK, YMM MEHIIIEC Y HbOTO IMiJUICTJINX, TUM MEHIIE BiH
MIOMITHUH, & 3HAYUTh, Y HHOTO OLITBIIIE MOKIIMBOCTEH JIJIsi caMoynpaBcTBa. Ha
HepHIKi MO, s MpodieMa 31a€ThCs POOIEMOI0 €TUYHOIO, 1 MOBEIHKY
YHHOBHUKA MOJKHA TTOSICHIOBATH HOT0 MOPAIEHAMH SKOCTSIMHU (SIK 1 TOTO, XTO
BiJl iMEHI OaraThOX JIFOJICH POOUTH T'Y4HI 3asiBH), a00 K MOKHA TTOCHJIATHUCH
Ha 3. @Dpeiifa 1 WIyKaTH OPUIMHU CAMOAYPCTBA y MiJCBIIOMOCTI IIbOTO M-
HOBHHKA). Alle IPUYUHA He JUIIe B I[boMy. CpoOy#Te KOMYCh TOBECTH, IO
[Iell YNHOBHUK HE TIPaBUH 1 3aliBUI pa3 MepeKOHa€eTeC s, IO CIIPABEINBICTh
Ha HallONMK4i COTHI POKIB € JUIs HAC 1€€10, PO Ky MOXHA JIUIIE TOBOPUTH,
a Kpaie MOBYKH MPIiATH. SIK KOJEKTUBHHM, TaK W IHIUBIIyaTbHUN Cy0’€KT
3rajiye Tpo CIpaBeIUIMBICTh i MOYUHAE 32 HEi OOPOTHUCH JIUIIIE TOJI U 10 TOTO
Jacy, KOJIM Horo mpasa MopyuieHo. Sk TiNbKM BlacHa mpobnema BUpIIICHA,
JIOIMHA TIEPECTae MOMIYaTH HECIPaBEUIUBICTh. 3BIIICH BHCHOBOK: 3JI0YMH-
HUM € CaMO CYCITUIBCTBO, OCKUIBKH JO BHUPIIMICHHS MPOOIeMHU 3II0YMHHOCTI
BOHO HiIXOJUTH 13 HEpealiCTUYHUX 1 HeeheKTUBHUX mo3ulliif. Came BifcyT-
HICTB CIIPaBENTUBOCTI, HEMOXKIIUBICTD AOCSTTH ii 3aKOHHHUM IIUIIXOM IIPU3BO-
JIITH JIO MAaCOBHUX IPOSIBIB 3JIOYMHHOCTI, SIKI MU MO’KEMO 3apa3 CIIOCTEePIiraTH.

Huska cyuacHUX yYEHUX BB@XKalOTh, 1[0 OCHOBOIOJIOXKHUM NPHHIUIIOM
MOOYZIOBH CYCHIIBCTBA € MPHHIUIT €KBIBAJICHTHOCTI. PO3BUTOK 1bOTO IPHH-
WY MTOPOJIKYE MOHSATTS PIBHOCTI CMIOYATKY Y (hOpMi €KBIBAJIGHTHOTO 0OMi-
HY, a IOTIM y (hopMi piBHOCTI BCiX JIO/IEH y CyCcHiibCTBI, y (opMi crpaBea-
JIUBOCTI Ta MPABOBOI PIBHOCTI. AJie PYIIIHHOK CHIIOK MOBEAIHKH OYAb-IKOT
JKUBOI ICTOTH HE € MParHeHHsl JOCATHYTH PIBHOCTI, a00 €KBIBaJICHTHOCTI, 400
CIpaBeUINBOCTI. Y Teplly 4epry, J0JUHA MparHe peajiisauii cBoro ocodbuc-
TOro iHTepecy. EXBIBaICHTHICTD 1 CIPaBeJIMBICTD — II€ JIUINE 3aco0M 3a0e3-
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MEYEHHS CTIHKOCTi, opMa MiICBIJOMOro BiAYYTTS 1HIWBIZOM IOLIIBLHOCTI
Ti€el a00 1HIOT TOBEAIHKU. HecnpaBe IIMBICTh IOPOJKYE PIBHICTD, & HEOOX1]I-
HICTh BHKMBAHHSI JIIOAWHU TTOPOJDKYE 1 CIPABEUIMBICTD, 1 PiBHICTH. 3a cripa-
BEJUIMBICTIO 3aBK/I1 IPUXOBY€ETHCS AOLIBHICTB, 1110 HETiIBIa{Ha PO3yMOBIH,
neuxivuiit peaykuii'. Ipu oMy i1est TOBHOI eKOHOMIYHOI PiBHOCTI, TOOTO
3pIBHSUTIBKH, HE Jinlle HeeDeKTHBHA, a i Tak caMo HecIlpaBeUIuBa. AJie JIIs
TOT0, 100 BiJICTOIOBATH CIIPABEUIMBICT NIEPe]] HEPIBHICTIO, MU TTOBHHHI BU-
3HAYUTH ITiJICTABH I1i€1 HEPIBHOCTI, IEPEKOHATHUCS, IO 11 EKOHOMIYHA IPUPOJIA
€ abCOJIIOTHO YECHOIO Ta 3aKOHHOI0. EKOHOMiUHa HEpiBHICTH HE MOXKE OyTH
3aCHOBaHA Ha KpaADKI 1 Kopynuii. JIuiie neriTMMHICTh HEPIBHOCTI MOXKE Tie-
peKoHaTH Hapon y ii crpaBeanuBocTi. JIfomuHa, sika Ha 3aKOHHUX ITiICTaBaX
HaOyna Oynb-sSKUX IIHHOCTEW 3aBISKH CBOTM HAIOJICTIIUBIHN Mpalli, MPHHIIAT
CIpaBeNIMBOCTI HE TIOpyIIMia. 3BUYAHO, 1Ie MO’KHA CKa3aTH JaJeKo He Mpo
BCIX «HOBHX YKpAaiHIIB», IO MalOTh CYMHIBHI (4acTO KPHMIiHAJbHI) JKepe-
7a 30aradeHHs i MPOTHCTOATH BEIMUYE3HIM apMii «HOBHX OimHuX». 'mrboke
coliaibHe po3IIapyBaHHs Yy HAllliil KpaiHi, BETUUE3HUIA PO3PHB PiBHS KUTTSI
OaraTux 1 OiTHUX, [0 MaiKe HE Ma€ aHAJIOTIB y CBIiTi, HE cIpHsie OOPOTHOI 31
3II0YHHHICTIO.

CrpaBeUIMBICTh HE 3aBXIU MOKe OyTH 3a0e3redeHa palioHaJIbHIMHU 3a-
cobamu. Te, 1110 BBa)Ka€ CIIpaBeIIMBUM OJTHA JIFOMHA, HE 000B’I3KOBO BH3HA-
eTbes iHMmIor0. JIoauHa, sika Hikonmn He Oyia KEepPTBOIO 3I0YHHY, HE 3aBXKIH
3pO3yMi€ TOTO, XTO Ha cO01 BiIUYB, 1110 03Ha4Ya€e OyTH NOTEPIITIUM. Y SIBICHHS
PO CIPaBEUIMBICTh, IPUTAMAHHI JIIOJMHI, 0 OyJia BUXOBaHA Yy BIJIOBIJ-
HOCTI 3 1I€0JIOTI€I0 PAJSHCHKOTO CITOCOOY KUTTS, PO3XOAATHCS 3 PO3YMIHHSIM
CIIPaBEUINBOCTI, XapaKTEPHUM JIJIsI CYCIUILCTBA 3 PUHKOBHUMU BiJTHOCHHAMHU.
Pyiinamii ysBJIeHB PO CHpaBEUIMBICTD CIPHSIE 1 KPU30BHIA CTaH CYCIIITBCTBA,
10 3HAYHOO MIpPOFO TIOB’S3aHUH 3 «iJICOJOTTYHOI0 PEBOIOIIEI0» 90-X pOKiB
MUHYJIOTO CTOJITTS, KOJIM 3aMICThb KOMYHICTHYHOI i7ieoyIorii Ha 030pO€eHHS
OyIa B3siTa pauKaabHO-JIiOepanbHa ii Mojenb (JibepTapHa, HeombepaibHa).
CyCHiIbCTBO, B SKOMY KN OaThbKH, CHOTOJIHI CYTTEBO BIIPI3HSAETHCS Bij
TOTO, B SIKOMY JKUBYTH iXHi fiTi. CripaBa HE B TOMY, 1[0 MOJIOJIC TTOKOJIIHHS
€ MEHIII MOPaJIbHAM, OCKUIbKH HEUSCTUBE, a B TOMY, 10 MEXaHi3MHU 3BUYAI0,
Tpaguiii i Mopam cranu HeeekruBHUMEU®. Ha xaib, gedopmaris 3avernu-
na He numie chepy eKOHOMIKM 1 MOpaii, a i MOMITUYHOI BJIAAH B JEPIKaBI.

! CnpaBennuBocTb [DekTpoHHBIN pecypc]. — Pexxum nocryma : http://econic.chat.ru/
crim/crim03.htm. — 3ar1. ¢ skpaHa.

2 CrpaBeUIMBOCTD [DneKTpoHHBIN pecype]. — Pexxum nocrtyma : http://econic.chat.ru/
crim/crim03.htm. — 3ar. ¢ skpana.
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OcHoBOIO JedopMallii 1epkaBy CTAI0 BCTAHOBJICHH B KpaiHi (paKTUIHO KPHU-
MIHAJIBHO-OJIIFAPXI4HOTO PEXHUMY, SIKHH MPHUKPUBABCS 1SsIMH JIiOepatizmy.
VY pesynmbTari peanbHa MONITHYHA BiIafa OMHMHUIACS B PyKaX OJITapXiqHHX
rpyn. KpumiHoreHHU# moTeHIian Mae i OFOpOKpaTh3allisl, 3aKpHUTICTh 1 0e3-
KOHTPOJIBHICTD BIIQJHUX CTPYKTYp, 3TOPTaHHS JAEMOKPATUYHUX IHCTHTYTIB.
TinboBa BiaJia 31 CBOEID €KOHOMIKOIO, 1JICOJIOTIE€I0, MTPABOM 1 MPUBATHUMHU
BOEHI30BAHUMH CTPYKTYPAaMH € MOKA3HUKOM IIIMOOKOI KPU3U HAIIOi KPaTHH.
IIpo xpu30BY CUTyaIlil0 CBITYUTH 1 CUTYyallis HA cXOo/1 YKpainu, 00ioBi il i3
YHCICHHUMHU BOUTHMHU 1 TOPAHECHUMHU, CIUIECK 3I0YMHHOCTI.

Buxonsuu i3 peaniii chOroieHHs, MOXKHa 3pOOUTH BHUCHOBOK, IO caMe
HECIPaBEINBICTh PyWHYE MiJIBAIIMHU CYCIIILCTBA 1 MOPOKYE 3IOUUHHICTB.
KoHcomigaris cycrijapcTBa BUHUKAE JIMIIE HA OCHOBI cripaBeyiuBocTi. OTxe,
npobnemMa JeKpuMiHami3amii CyciabcTBa MOkKe OyTH BUpIIICHA JIMIIE Ha
OCHOBI JIEMOKpaTH3aIlii MOJITHYHOI CUCTEMH, 3a0e3MeUeHHsI BUCOKOTO PiBHS
JKUTTS HaCcEJICHHs, (OpPMyBaHHS HOTO MIPABOBOI CBIJIOMOCTI, PealbHOTO MPO-
CYBaHHS 110 NIUISAXY YTBEPIDKCHHS 11€aJIiB TPaBOBOI JepKaBH 1 TPOMaITHCHKO-
IO CYCIIUIBCTBA, JOCATHEHHS COIIaIbHOT KOHCOJIIaIlil.

Y. Bansmuyep, noxtop npasa, npogecop,
roJiopyrounii cyaas OKpyKHOTO Cyay
(M. Jlanarepixr) y BifcTaBii

PO3AYMHU CTOCOBHO PE®OPMHU Y KPUMIHAJIBHOMY
3AKOHOJABCTBI HIMEYYHWHHA (YMUCHE BBUBCTBO)

Pozenadaromvca npodremu ioMeHCy8anHs YMUCHO20 60UBCNEA 3d OOMANCYIOUUX 00-
cmagun (Mord) 6i0 ymuchoeo youscmea 6e3 oomsicyrouux oocmasun (Totschlag) ma ix
npagosux HAciOKi6 O 3NOYUHYA 3d 3aKOH00ascmeom Himeuuunu.

Paccmampusaromes npobnemvl omepanuienus yMoluieHHo20 Youicmea npu omazua-
fowux oocmosmenvcmeax (Mord) om ymviuinennoeo youiicmea 6e3 omsazyarowux oocmos-
menvems (Totschlag) u ux npagosvix nocredcmeuti 015 NPeCMynHUKa no 3aKOHOOAMenIbCmeay
Tepmanuu.

The problems of distinguishing intentional murder under aggravating circumstances
(Mord) from the intentional murder without aggravating circumstances (Totschlag) and their
legal consequences for the offender under the German legislation.

[Ipenmerom OypXJIMBUX AMCKYCIiH, siKi TpuBatoTh moHa] 30 pokiB, € Bif-
MEXKOBYBaHHSI yMHUCHOTO BOMBCTBa 3a 00Tshkytounx obctaBuH (Mord) Bin
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YMHUCHOTO yOuBCTBa 0e3 00Tsukyrounx oocraBuH (Totschlag) Ta ix nmpaBoBux
HACJIAKIB JUTS 3JIOYAHLIS.

3a YMHHUM 3aKOHOJIABCTBOM 3JIOYHMHEIlb, 110 BYNHUB YMHCHE BOUBCTBO
(Morder), kapaeTbcsi JOBIYHUM 1MO30aBICHHSIM BOJI. 32 FOPUINYHOO AediHi-
II€I0 TAKMM 3JIOYHHIIEM € «TOH, XTO BOMBAE iHITY 0cO0y 32 MOTHBOM CaIU3MY,
3 METOIO 337I0BOJICHHS CTaTEBOTO iIHCTHHKTY, 3 KOPUCHUX MOTHBIB, BIpOJIOMHO
a00 >KOpPCTOKO, ab0 cycmiibHO Hebe3neuHuM crocobom, abo A Toro, 1Moo
BUMHHUTHU Y¥ TIPUXOBATH IHIIUH 3m0urHy. Ocoba, ska mo30aBmiIa XKUTTS 1HITY
monuHy Ta He € Morder, 3acymkyethest sik Totschliger 1o moz0aBieHHs BOI
CTPOKOM BiJ 5 110 15 pokiB. B 0cOOMMBO TSKKMX BHIIaJKaX 3a 1M030aBICHHS
JKHUTTSI 1HIIOT JIFOMMHMN 3II0YHHITIO MOYKE OYTH BH3HAUCHO SIK Mipy ITOKapaHHS
JIOBiYHE T030aBIEHHS BOJI.

VY 1977 p. Koucruryuiitauii Cyn HiMeuunHI TOCTaHOBUB, 110 IPU3HAYEH-
Hsl Ta BAKOHAHHS IOBIYHOTO M030aBJICHHS BOJII € CyMiCHUM 13 KoHCTUTYIIIEO
TIJIbKU 32 YMOBH, SIKIIO 3aCYIDKCHUN 3JI0YMHEIh MOXKE CIIOJIBATUCS HA 3BiJTb-
HeHHs y Mail0yTHbOMY. BpaxoByroun 11ie, 3aKOHO/IaBY1 OpraHu 3aKOHOM II0/I0
BHeceHHs 3MiH 1o KpuminansHoro koxekcy ®PH Bin 8 rpynus 1981 p. BBenn
y KK § 57a, sxuit nependauae 3aMiHy peIITH CTPOKY NMOKAPAHHS JTOBIYHO-
ro mo30aBJeHHs BOJIi HA YMOBHE 32 HAasBHOCTI TaKWX MEPEIyMOB: BiOyTTS
15 pokiB mo30aBJIeHHS BOJI, BIJCYTHICT OCOOIHMBO OOTSIKYIHOUHX OOCTaBHH,
ki moTpeOyBanu O TPOJOBKEHHS BUKOHAHHS IIOTO TIOKAPaHHS, a TAKOXK Te,
10 3BUTbHEHHS HE MaTHME HETaTHBHOT'O BILTUBY Ha O€3MEeKy CYCIiIbCTBA.

[Ipn npOoMy HE3aJOBUTBHUM 3QIHIIAETHCS TE, IO MiaTa30H IOPUIMIHOL
BIJIMOBIIAJIBHOCTI 32 BUNHEHHS YMUCHOTO BOMBCTBA € TAKMM BEIIMKHAM, & MEXKI1
4acTO HACTLIBKH PO3MUTHMH, IO 1€ € TEPEIIKO0I0 (4acTo HE3I0JaHHOK0)
IUTSL BiJIME)KOBYBAaHHS THUX BUITAJKIB YIMHCHHS 3JIOYHHIB, IO 3aCIYTOBYIOTh
Ha JIOBIYHE 11030aBJIEHHS BOJI, BiJ JisTHb, 34 BUMHEHHS IKUX BBAKACTHLCS I[iI-
KOM JIOMIpHOIO Mipa MmoKapaHHs, 00OMeKeHa IIEBHUM CTPOKOM.

Y MHHYJIOMY BHECEHO 0ararto mpoIo3HIill CTOCOBHO peOopMyBaHHS TI0-
HATTSI «yMUACHE BOMBCTBOY», a caMe: MPOTO3HIlis c(hopMyTFoBaTH HOBE BU3HA-
YEeHHS 03HAK Ta €JIEMEHTIB CKJIaJly YMHUCHOTO BOMBCTBA 32 OOTSKYIOUUX 00-
CTaBHHY», 00 TPOITO3HIIS ATETEPHATHBHOI — Ta BKE HE a0COIOTHOT — TOTPO3H
JIOBIYHUM I1030aBIICHHSIM BOJIi, 200 TIOBHOT Bi/IMiHK Tlaparpady mpo «yMHCHE
BOMBCTBO 3a OOTSXKYIOUMX 00CTaBUH». Pa3oM i3 TUM 3aBXIu MiJKpecIroBa-
JOCs, IO HEMOXKJIMBO Bi]MOBHTHUCS BiJ ITOTPO3H IOBIYHUM MO30aBICHHIM
BOJIi, OCKIJIbKH BOHA € PEaKIIi€l0 JIepyKaBU Ha BAMHEHHS HAUTSKIOTO 3JI0UUHY,
SIKM € YMHCHE BOMBCTBO 32 OOTSKYIOUMX OOCTaBMH, LIJIKOM BiIMOBIJa04uu
MIPaBOBOMY ITOYYTTIO CYCITIJIbCTBA.
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Ha namy 1ymMKy, OCHOBHOO ITPOOIEMOIO BCiX 3yCHIJIb CTOCOBHO pedop-
MYBaHHS MOHSITTS «YMHCHE BOMBCTBO 3a OOTSDKYIOUMX OOCTaBHH» € TBEPJIE
00CTOIOBaHHS JIOBIYHOIO 1030aBJIEHHS BOJ1 K Mipu nokapaHHs. Bigmina ta
TiJIBUIIEHHS B SIKOCTI albTEPHATHBY BUIIOT MEXI MMO30aBICHHS BOJII CTPOKOM
Bix 15 1o 25 pokiB ycyHyn0 6 mpoOiieMu, MO TaK TOCTPO CTOSTH ChHOTOJIHI.

[otpeba cycninpHOT Oe3nekH, 10 BUMLTUBAE 3 TOOOI0BAHHS, 1110 3JI0YHHII
MOXYTb Iicisi 0araToOpiYHOTO yB’S3HEHHS BUMHUTH PELUINB, MOXKe OyTH 3a-
JIOBOJICHA MPU3HAYCHHSM 3aXOJy BHIIPABICHHS Ta MOMINICHHSIM 0CO0U y 3a-
KJIaJl TPEBCHTUBHOTO YJIAIITYBAaHHS 3a HAsSBHOCTI HEOOXIIHUX MEpeIyMOB.

Harmmri MipkyBaHHSI CTOCOBHO 3TaIaHOTO peOpMyBaHHSI MOYKHA BUKIACTH
y KUJIBKOX Te3aX:

1. JloBiuHe mo30aBIIeHHS BOJIi SIK Mipa TIOKapaHHS HE € 000B’I3KOBO HEO0-
X1JTHOIO SIK 3 TOUKH 30Dy 3arajbHOI MPEBEHIIIi, TaK 1 3 TOYKHU 30py CIEIiabHOT
MPEBEHIIIT;

2. Mexa MiXK CTPOKOBHM T030aBJICHHSM BOJII Ta JOBIYHHM I030aBJICH-
HSIM BOJIi, SIKA IOPIBHIOETHCSA 15 pokaM, € JOBLUIBHOO: BOHA HE BiATIOBIIA€ eM-
MIPpUYHUM PE3yJIbTaTaM CTOCOBHO HETATHMBHUX HACIIJIKIB JIOBIOCTPOKOBOTO
YB’SI3HEHHS 3aCYPKCHOT0, @ TaK CaMO HE Ma€ BUIIPABIAHHS 32 11 dKOPCTKICTh;

3. 3BiAcu BHIUIMBAE, IO CTPOK MOKapaHHS MoHaX 15 pokiB (3a yMOBH
CKacyBaHHS JIOBIYHOTO TO30aBJICHHS BOJI) NMPH BYMHEHHI HAUTSHKYOI (op-
MU BOMBCTBA € MOIITOBXOM JI0 AMCKYCii Ta peyopMyBaHHS, 10 Y OUIbIIOMY
CTYIICHI BiAMOBiIano O i/1ei KOMIeH callli BUHU, HE BUITYCKAIOUH TIPU I[bOMY
3 [OJIS 30pY 1HIII, HE MEHII BAXKJIUBI 111J11 TOKapaHHS;

4. OCcKiTbKH BHACIIJIOK YCYHEHHS JIOBIYHOTO 1T030aBICHHS BOJII BUHHKAE
HEOOXI1THICTh BU3HAYCHHS HOBOI HAHBHIIOT MEXi CTPOKOBOTO MO30aBJICHHS
BOJIi, IPOMIOHY€EMO BU3HAYUTH MaKCUMAJIbHUN CTPOK HAMBHIIOT MeXi 030aB-
JICHHS BOJII — 25 POKIB. YSBISETHCS, MO [EH CTPOK MOXE OyTH MPHITYCTH-
MHUM DIlICHHSIM HE B OCTaHHIO Yepry TOMY, IO 32 YAHHHM 3aKOHOIABCTBOM
y BHUITAJKaX YMHUCHOTO BOMBCTBA 32 0COONMBO OOTSKYIOUNX OOCTaBHH PilKO
MIPU3HAYAETHCS CTPOK YB’SI3HEHHS TOHAT TIepeI0aueHoro 3aKOHOM 25-pidHo-
T'O CTPOKY;

5. Pu3uk pernuuuBy micis BiOyBaHHS IMOKapaHHS MOXKHA 3BECTH HaHi-
BeIlb, IPU3HAYAFOYH 0CO01 3HAXOKEHHS Y 3aKPUTOMY 3aKJIafi MPEBEHTUBHO-
TO XapaxTepy.

CtocoBHO TiepenbadeHoro pepopMyBaHHs OO0 YMHUCHOTO BOMBCTBA 3a
O0TSXKYIOUHX 00CTaBHH Y KPUMiHAJIBHOMY 3aKOHOAABCTBI HiMeuunHu npomo-
HY€EMO TaKi 3MiHH:

§ 211: BousctBo. Toil, XTO yMUCHO 11030aBHB KHUTTS 1HLILY JIFOAKUHY, [IOBHU-
HEH KapaTucs 030aBJICHHSAM BOJI CTPOKOM Bijg 5 110 15 pokiB.
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§ 212: BOuBCTBO 32 0COOMMBO OOTSIKYIOUMX 00CTaBUH. SIKIIO 3araibHa
OLIIHKAa MOTHUBIB 3JI0YMHIIS Ta CI0cO0y BUMHEHHS AisIHHA a00 KiNbKIiCTb )KEPTB
MOKa3y€ HAsSBHICTh OCOOIMBO OOTSHKYIOUMX OOCTAaBUH YMHCHOTO I030aBJICH-
Hs JKUTTS 1HIIOT JIFOJMHM, 3T0YMHEIb TOBUHEH KapaTUCs T030aBICHHSIM BOJII
CTpOKOM Bix 15 10 25 pokiB.

§ 213: BOMBCTRBO 1HIIOT JIFOMWHY 32 IOM IKIITYKOYHX 00CTaBUH. SIKIIO 3J10-
YHHEIb 0e3 0COOMCTOI BUHU OyB CIPOBOKOBAHHI KEPTBOIO Ta BMUTh 3peary-
BaB Ha Ii¢ a00 SIKIIO € HASSBHUM 1HIIUI THI MTOM’ SIKIITYIOUUX OOCTaBUH, 3710-
YHHEIb TOBUHEH KapaTucs 030aBICHHSIM BOJI CTPOKOM Bija 3 o 10 pokis.

VY pa3i BUMHEHHS IHIIMX JisHb, 32 SKi YUHHUM 3aKOHOJIAaBCTBOM Tepe/l-
0avyaeThCsl ANBTCPHATUBHO JIOBIYHE MO30aBICHHS BOMI (Hampukiam, § 176b:
CekcyanbHe po30emIeHHs JiTeld, BHACIIJOK YOro XepTBa 3aruHyJa), 3JI04H-
HEIlb IOBUHEH KapaTucs Mo30aBieHHsIM BoJli cTpokoM Bin 10 mo 20 pokiB.

BinmoBinHO 10 MiXKHAPOAHOTO KPUMiHAJIBLHOTO 3aKOHOJIABCTBA Y pa3i BUM-
HEeHHs TeHoIU Iy (§ 6), 3MOYHHIB POTH JONSHOCTI (§ 7) a00 3a BiliCbKOBI 3710-
yrHM npoTH ocid (§ 8) mepexnbaueHo noBiuHe mo30aBieHHs Boui. Hamra mpo-
MIO3UIIisl € TAKOIO: 3JI0YMHEIb TOBUHEH KapaTucs M030aBIeHHSIM BOJIi CTPOKOM
Bijx 15 10 25 pokis.

CrogiBaeMocs, 0 1i Npono3ullii OyIyTh CXBaJeHi y MaplaMEeHTChKHX
opraHax.

B. K. I'puwyk, n.10.H., npodecop, 4eH-
xopecnionneHT HAIIpH Vkpainu, qupex-
Top HaBuanpHO-HAyKOBOTO 1HCTUTYTY
MpaBa, ICUXOJIOTiT Ta eKOHOMIKH JIbBiB-
CBKOT'O JIEPKaBHOTO YHIBEPCUTETY BHYT-
pimHix crpas

CYJIOBA INPAKTHUKA SIK JUKEPEJIO HAYKHA
KPUMIHAJIBHOI'O ITPABA

YV mesax posenadaiomocs numanns 63a€m036 A3KY HAYKU KPUMIHATLHO20 NpaAsd ma
CY00601 NPAKMUKU 3ACMOCY8ANHA KPUMIHAILHO20 3aKOH00ascmea Ykpainu. Buxknadeni
OKpemi npono3uyii w000 nidBUWeHHs 11020 eqheKmMUBHOCHII.

B mesucax paccmampusaiomes 60npocul 63aumMOCEA3U HAYKU Y2008HO20 NPASA U CY-
0e6HOU NPAKMUKU NPUMEHEHUS. Y2O0TI08HO20 3AKOHOOamenbcmea Ykpaunvl. H3znoxcenvl
omaoenvHble npedsiodtceHUs No NOGBIUEHUIO €20 Ipdhexmusnocmu.
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The theses concern the issues of connection between the science of criminal law and
the judicial practice of applying Ukrainian criminal legislation. The particular proposals
for improving its effecticiency have been stated.

Kareropis «npakTika» Ha JOKTPHHAIBHOMY PiBHI pO3IIISIANIACS 1 PO3IIIs-
Ja€ThCs B 0ararboX IUIOMIMHAX, TOJMOBHUM YHHOM Tl 9ac XapaKTCPUCTHUKU
Oyab-sikoro oceimy. CynoBa npakTUka B KpUMiHAJIBHHUX CIpaBax (Iam — cy-
JIOBa MPAKTHKA) € eIeMEHTOM ((hOPMOFO) KpUMIHATBHO-TIPABOBOT MPAKTUKH SIK
YaCTHHU IOPUIMYHOI TIPAKTHKH, 5IKa, B CBOO YEPTY, € CKIAIOBOIO CYCHUIBHOI
npakTHKH. KprMiHaIEHO-TIPaBOBY MPAKTHKy MOXKHA BH3HAUUTH SK HAyKOBO
OOIpYHTOBAHY JISUTbHICTh KOMIETEHTHUX CyO’€KTIB IOI0 BUAAHHS, TIyMa-
YCHHS Ta 3aCTOCYBAaHHS KPUMiHAIBHO-TIPABOBUX IIPUITHCIB.

UuMm 1ikaBa Uil HAyKH KPUMIHAIBHOTO TIpaBa cymoBa mpaktuka? [lo-
nepuie, BOHa IiKaBa MEPII 32 BCE TUM, LIO € JHKEPEJIOM, 3 SIKOTO KPUMIHAIBHO-
MpaBoOBa HayKa 4yepIria€ 3HaHHA PO 3aKOHOMIPHOCTI KPUMIHAIBHO-TIPAaBOBOTO
perymtoBaHHs. [IpakThka 3aCTOCYBaHHS CyJlaMH KPUMIHAJIbHOTO 3aKOHY BH-
SIBJISIE 1 CTABUTH Tepe]] HAYKOIO Ti MPOOJIEMH, 1[0 BUHUKAIOTh Y MPOIIECi KpH-
MiHAJIBHO-TIPABOBOTO PEryIIoBaHHs. [/0-Opyze, y IPOIECi CyAOBOI MPAKTUKU
3IIACHIOETHCS anpoOarlisi YNHHOTO 3aKOHOAABCTBA, BHUSIBIISIEThCS HOTO edek-
THUBHICTB Yepe3 MPU3My CyCIIbHO 3HAYNMUX BUKIHKIB. [1o- mpeme, CynoBa
MPAaKTHKA € CTIOCOO0OM arpo0ailii HayKOBUX KOHIICTITIB, 1716, IOTVISIiB, BUPO-
ONCHHUX TOKTPUHOK KPUMIHAIBLHOTO TIpaBa. | sIKIIo BOHU HE MiATBEPIIKYIOTh-
sl HEFO, TO 1€ CBIJUUTH MPO iX HEICTUHHICTD, HETPABINUBICTh, HEOOTPYHTOBA-
HICTh, MeTa(i3HIHMIA XapakTep. SIKIo TeOpETHYHI TOJIOKEHHSI HE 3HAXO/SATh
CBOTO TIITBEPKEHHSI HA MPAKTHUIIL, TO 11 ITOTAHO SK U HayKH KPHMiHAIb-
HOTO TIpaBa, TaK i CyTOBOI MPAKTUKU. Pa3oM i3 TUM cymoBa MpakKTHKA € OfI-
HUM 13 JDKepell HayKu KpUMiHaJIbHOTO mpaBa. Came B IPOIEC] 3aCTOCYBaHHS
KPHMiHAJIFHOTO 3aKOHOJIABCTBA BUSBIISIOTHCS HOTO HEJOCKOHAI PUCH B CCH-
Cl 3aKOHO/IaBYO] TEXHIKH, a TAKOXK T1 CyCHUIbHI BIJIHOCHHH, SIKI IOTPEOYIOTh
KpUMiHAJIbHO-IIPABOBOTO PEryaioBaHHs a0o MoTpeda B TaKOMY peryiioBaHHI
SKUX Bimnana. Bee 1ie cTaHOBUTH BiJOMUI MPaKTHYHHUN IHTEpeC Ui HAyKH
KpUMiHAJIBHOTO TpaBa. TUM caMHM MOXHA CTBEPXKYBATH PO HASIBHUI ceHe-
MUYHULL 83AEMO38 SI30K | 63AE€MO6NIUE MK HAYKOI0 KPUMIHAIBHOTO TIpaBa Ta
CYZIOBOIO MPAKTHKOIO 3aCTOCYBaHHS KPUMiHAJIBHOTO 3aKOHO/IABCTBA.

VY Hal0OLIBII KOHIIEHTPOBAHOMY BHWJI MaHIBHA CyJ0Ba MPAKTUKa Mpe-
CTaBJICHA B YMHHUX ITocTaHoBax [lmenymy Bepxouoro Cyamy Ykpainu, ski
€ (hopMoOI0, BUAOM MPOQecifHOro TIIyMadeHHS! YHMHHOTO KPUMIHAIBHOTO 3a-
KOHOJIaBCTBa. He 3Bakaroum Ha iX peKOMEHJAIIMHNAN XapakTep, BOHU MalOTh
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BaXKJIMBE 3HAUCHHSA AT KBadi(ikauii 3mouuHiB. [lo-nepuie, B HUX Ha MiJCTaBl
aHaITi3y CyJIOBOT MPAKTUKH BUSIBJITFOTHCS i1 HEJIOJIKH, 3BEPTAETHCS yBara cy-
JiB Ha LUIAXM 1X YCyHEHHS Ta YMHHE 3aKOHOJABCTBO, SIKUM CIIiJ] KepyBaTu-
Csl TIPU PO3TIIAI BiJIIOBIAHOTO BHIY KpUMIHAJIBHUX crpaB. [lo-dpyee, B TIO-
cranoBax [lnenymy BepxoHoro Cymy YKpaiHH MIiCTATBCS TOJIOKEHHS, IO
KOHKPETU3YIOTh O3HAKH OKPEMHUX CKIIA/IiB 3JIOUMHIB: IOTEPIIIJIOTO BiJ] 31041~
Hy, TIpeJIMETa 3JI0YMHY, CYCIUIBHO HEOE3IeYHOTo MisiHHS, CYCIUIbHO HeOe3-
MEYHUX HACIiAKiB, croco0y, Miclsl, 3HApsAdb YYUHEHHS 3JI0YMHY, MOMEHTY
3aKiHYEeHHS 37049MHY, (opMu i BUAy BHHH, Cy0 €KTa 3JI0YHHY, TTOBTOPHOCTI
3109rHIB TOMIO0. KpiM TOTO0, pO3’SICHIOFOTHCS MMTAaHHS HAsIBHOCTI a00 BIJICYT-
HOCTI CYKYIHOCTI 3JIOYMHIB, OKpeMHUX OOCTaBUH, 1[0 BUKIIIOYAIOTH 3JI0YHH-
HICTh JISIHHS, IIJICTaB 1 YMOB 3BUILHEHHSI B1Jl KpUMIHAJIBHOI BiJIIOBIJAIEHOC-
Ti, IPU3HAUEHHS MTOKapaHHs, 3BUIbHEHHS BiJ] IOKapaHHS Ta Horo BinOyBaHHS,
CYAMMOCTI, BU3HAUAIOTHCS KPUTEPil PO3MEKYBAaHHS 3J0YMHIB Tomo. Tak,
y 1. 5 mocranoBu [Inenymy Bepxosruoro Cymy Vkpainu «IIpo 3actocyBanHs
3aKOHO/ABCTBA, 110 Mepeadadae BiAMOBIJANBHICTh 3@ MOCSITAaHHS Ha JKUTTH,
3II0POB’S, TiHICTH Ta BIACHICTH CY/JIIB 1 PAIliBHUKIB TIPABOOXOPOHHHX Op-
raniB» Ne 8 Big 26 uepBHs 1992 p. (i3 HACTYTHUMHM 3MiHAMH ) KOHKPETU3Y€ETh-
CSl NOHAMMSA NOMEPNINUX ) CAPABAX NPO Yi 3TOUUHU.

V¥ . 23 nocranoBu [Inenymy Bepxosaoro Cyny Ykpainu «IIpo cynoBy
MIPAKTUKYy B CIIPaBax Mpo 3JI0YHHU MPOTH BiacHocTi» Ne 10 Bix 6 mucroma-
na 2009 p. KOHKPETU30BAHO npedMem TPUBIACHEHHS Y PO3TPATUH UY>KOTO
MaliHa.

[Tynkr 4 nocranoBu [lnenymy BepxoBroro Cyny Yipainu «IIpo cynoBy
MPAKTHUKY B CIpaBax Mpo 3JI0YMHHU, OB’ sA3aHi 3 MOPYILIEHHSIM pekuMy BiaOy-
BaHHS MTOKapaHHsI B MICIsX mo30aBieHHs Boii» Ne 2 Bin 26 Gepesns 1993 p.
(13 HaCTYTHUMH 3MiHAMH) KOHKPETU3Y€E TaKe CyCHUIbHO HeOe3NneuHe NisHHS,
K «TepOPU3YBaHHS 3aCY/DKCHUX, 1110 CTAJIH HA IUISIX BUIPABICHHS.

Hownstrs «msiocki nacaioxuy (crarti 236, 237, 4. 2 crarei 238-243, 4. 2
CcT. 245, crarti 247, 251, 4. 2 cT. 252, 4. 1 ct. 253 KK) koHKpeTH30BaHe B 1. 5
noctanoBu [lnenymy BepxoBuoro Cyny VYkpainm «IIpo cymoBy mpakTtuky
B CIIpaBax Mpo 3JI0UYMHH Ta 1HII NPaBONOPYILIEHHS NPOTH AOBKULI» Ne 17 Bix
10 rpyans 2004 p.

Taki cnocobu euunents 3104uHi6 TIPOTH BIACHOCTI, SIK «HACUILCIIBO, WO
He € Hebe3neuHuM 01 Hcumms yu 300pos’s nomepninozoy (4. 2 ct. 186 KK),
Ta «HACUTLCBO, Hebe3neune Oas Hcumms 4y 300p0o8 s 0coouy (4acTUHH 3
14 cr. 189 KK), xonkperuszoBani B myHkrax 5, 9 1 10 nocranosu Ilinenymy
Bepxosnoro Cyny Ykpainu «IIpo cyqoBy npakTuky B clipaBax IpO 3J104YHUHU
MIPOTHU BIACHOCTI».
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Micye uunenna 3nouuny KOHKpeTH30BaHE B II. 16 moctanosu Ilnenymy
BepxoBHoro Cyny Ykpaiau «IIpo cymoBy MpakTHKY B CIIpaBax IpO 3JIIOYHHU
y cepi 00iry HapKOTHYHHUX 3ac00iB, TICHXOTPOITHUX PEYOBHH, iX aHAJIOTIB
a6o npexypcopiB» Ne 4 Bix 26 xBiTHs 2002 p.

3Hapsi00s @uuHenHs 3104UHY KOHKPETU3YIOThCS B I. 22 HA3BaHOI BUIIE
noctanoBu [lnenymy BepxoBnoro Cymy VYkpainum «IIpo cymoBy mpakTtuky
y cIIpaBax Mpo 3JI0YMHHU Ta 1HIII MPaBOMOPYIIECHHS MPOTH JOBKUILIL».

Yac 3axinyenns okpemux 3104uHié KOHKPETH30BaHUH B 1. 13 mocraHo-
Bu [Inenymy Bepxosaoro Cyny Ykpainu «IIpo cynoBy mpakTuky y cmpaBax
PO 3JI0YMHU NMPOTU CTATEBOT CBOOOIM Ta CTATEBOI HEOTOPKAaHOCTI» Ne 5 Bif
30 Tpasus 2008 p.

B okpemux Bumaakax ¢popma ma 6uo eunu KOHKPETU3YIOTHCS TAKOXK y TIO-
cranoBax [lnenymy BepxoBHoro Cyny Ykpainu (30kpema, B . 4 TOCTaHOBH
[Inenymy Bepxosnoro Cyny Ykpainu «IIpo cynoBy npakTHKy B clipaBax Impo
TIEPEBUIIICHHS B 200 CIyKOOBUX TMOBHOBaXKeHB» Ne 15 Bij 26 TpymHs
2003 p.).

Cy6’exm 3104uHy KOHKPETU3YETHCS B 1. 4 mocTtaHoBH [Inenymy Bepxos-
Horo Cyny Vkpainu «IIpo mpakTuky 3acTOCyBaHHS CyIaMH YKpaiHU 3aKOHO-
JIABCTBA Y CIIPaBax IMpO JIESKi 3JI0YNHU MPOTH OE3MeKH JOPOKHBOTO PYXy Ta
eKCIDTyaTallii TPaHCIOPTY, a TAKOXK MPO aIMIHICTPAaTHBHI MPaBOMOPYIICHHS
Ha TpaHcropTi» Ne 14 Bix 23 rpymas 2005 p. Ta B . 7 nocranoBu [lnenymy
Bepxosnoro Cyny Ykpainu «IIpo mesiki mUTaHHS 3aCTOCYBAaHHS 3aKOHOAAB-
CTBa PO BIAMOBIAAIBHICTh 32 YXUJICHHS BiJl CIUIATH MMOJATKIB, 300piB, 1HIINX
000B’s13K0BUX TuIaTekiB» Ne 15 Bin 8 xoBTHs 2004 p.

OTxe, K JOBEIEHO KPUMiHABLHO-TIPABOBOIO IPAKTHUKOO, TPABOBI O3UIII1
[Tnenymy Bepxosraoro Cyny Ykpainu, BUKJIaaeHi B HOTO IIOCTaHOBAX, MAlOTh
ICTOTHE 3HAYCHHS TSI KPUMiHAJIBHO-TIPABOBOTO PETYINIOBAHHS. 3 OTTIAIY Ha Iie
€ motpeda gioHosumu Ha pieni 3akoHy NOBHOBaxkeHHs [1nenymy BepxoBHoro
Cyny Ykpainu 1momo BUIAHHS KEPiBHUX PO3’SICHEHb MIPAKTUKH 3aCTOCYBaHHSI
CyllaM¥ KPUMIHAIILHOTO 3aKOHOJIABCTBA 3 OKPEMHX KaTeropiil cripas, Hadasuiu
iM 0008 ’A3K08ULL HOPMAMUBHULL XapaKmep.

Bigomo, mo 3a cBOiMH HacHigKaMH CyHOBa IPAKTHKa MOXE OyTH KOH-
CTPYKTHBHOIO, TBOPYOIO, JICCTPYKTUBHOIO 200 pyHHIBHOIO B CEHCI TOCSITHCHHS
METH KpPUMIHAJIBHO-IIPABOBOTO perymoBaHHsl. [IpukianiB 060X nux BapiaHTiB
9MMaJIo BUK/IAICHO B KPHMiHAIBHO-TIPABOBIH JiTeparypi. IMOBIpHICTS 116OTO
3aJIe)KUTH BiJl HU3KH (DaKTOPiB 00’ €KTUBHOTO 1 Cy0’EKTHBHOTO XapaKTepy.

Ilepr 3a Bce ciif 3BepHYTH yBary Ha Te, 110, SIK YK€ 3a3Ha4aJIocs BUIIE,
Cy[0Ba MPAKTUKA € EJIEMECHTOM KPUMiHAIBHO-IIPABOBOI IIPAKTHUKH, SIKA BKITIO-
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yae B cebe AISUIbHICTD LOAO BUOAHHSA, MIYMAUEHHA Ma 3ACMOCY8AHHS KPU-
MIHAITBFHOTO 3aKOHONMABCTBA. HeMae CyMHIBY B TOMY, IO KOJKHA 3 IIUX JIAHOK
MOXe OyTH MaKCHMaJIbHO €(hEeKTHBHOIO JIMIIE 32 YMOBH HAJIC)KHOTO HAyKOBO-
ro 3a0e3nedeHHs. Bij SKOCTI KOXHOTO BUAY i€l AISIBHOCTI 3aJI€KHUTh y KiH-
[EBOMY PEe3yJIbTaTi i AKiCTh KPUMIHAJIBHO-IIPABOBOI IPAKTUKH B IimoMy. TyT
Mae Micle CHCTeMHO-(QYHKIIIOHATbHA 3aJICKHICTD, IPH K KOXKHA 3 Ha3Ba-
HUX BHIIE JIAHOK Ma€ BUKOHYBAaTU CBOIO AIISIHKY poO0TH, CBOIO (QyHKII0. be3
X CHCTEMHO-SIKICHOT B3a€MOIii HEMOXKITUBO 3a0€3MEUNTH SIKICHOTO, e(DEeKTHB-
HOTO pe3yabTaTy KPUMiHAJIBHO-TIPABOBOTO PETYIIOBAHHS, METa OCTAaHHBOTO
MIOBHOIO MIpOI0 AocsrHyTa He Oyae. Hayka »k KpUMiHaIbHOTO IpaBa MOKIH-
KaHa 3a0e3MCYUTH KOXKHY JIaHKY i€l misutbHOCTI. Ha skaib, pesyasratd Ha-
YKOBHUX JOCIHIIKEHb y c(hepi KPIMiHAIBHO-TIPABOBOTO PETYINIOBAHHS MArOTh
JUIA KOKHOT 13 ITUX JIAaHOK PeKOMEeHaliiHui xapakrep. Lle o3Hauae, 110 B T€O-
pPETHYHOMY IJIaHI BOHH MOXYTh OyTH BpaxoBaHi a00 MOBHICTIO SK 1/1eabHUN
BapiaHT, ab0 YaCTKOBO, a00 30BCIM He BpaxoBaHi. lle meBHOIO Mipoio pHHH-
Kye (yHKIIOHATIbHE 3HAUCHHS HAyKH KPUMIHAJIBHOTO MIPaBa, OCKiIBKU BiJ0-
MO, IO 3HAHHS € CHIIOK0. SIKIIO IS CHiTa BUKOPHCTOBYETHCS TOBHOIO MipOIO,
TO BOHA MOJKE CITY’KHTH JOMIHYIOHYOIO 3aITOPYKOIO JOCATHEHHS IiJIeH KpuMi-
HAJIBHO-TIPABOBOTO PETYIIIOBAHHS.

Buxin i3 i€l aHOManbHOI CUTYyallil JaBHO MPOMOHYEThCS HAYKOBIISIMU
B pi3HUX Horo BapiaHTax. [0yoBHA imes MUX MPONO3HIINA — 3miyHUmu, 2ap-
MOHIIHO 3a6e3neuumu CUCMeMHO-QYHKYIOHANbHULl 36 30K KPUMiHAIBHO-
MPaBOBOI HAYKH 3 IPABOTBOPHUOIO, MPABOTIIYMAuyHOIO i MPaBO3aCTOCOBHOIO
nisutbHicTIO. [1le pa3 3a3HaunMO, 110 TIei 3B’ 30K Mae 0a3yBaTUCS Ha JOMiHY-
104iif poni IOPUANYHOT HAyKH K y cdepl MPaBOBOTO PETYIIOBAHHS 3arajioM,
Tak i cepi KPUMIHATBFHO-TIPABOBOTO PETYJIIOBaHH:, 30KpeMa. BiracHe, mumsix
peaizarii IbOro KOHIIENTY OIUH — Yepe3 YMHHE 3aKOHOAaBCcTBO. Haramaemo,
10 B [bOMY IUTaHI MIPOMOHYBAIOCS 3aKPINUTH LEH CTaTyC HayKH B OKPEMOMY
3akoHi, sSK-10: «[Ipo HOpMaTuBHI akTHY, «IIpo mpaBoTBOpUicTHY 1 T.11. He BHU-
KalOud B CyTh MHOKHHH BCiX KOHIIENTYaJbHUX MOJOKCHD IIUX IPOIO3HIIiH, €
MiCTaBH 3a3HAYUTH, 110 HEOJMIHHUM, MEPIIOYEPTOBUM Cepejl HUX Mae OyTu
MIOJIOXKEHHS, HOpPMa 1po 0008 SI3K0BICHb HAYKOBOI eKCnepmusu 3aKOHONPOeK-
Mig, aKmie MayMayeHHs YUHHO20 KPUMIHAILHO20 3aKOHOOABCIEA | NPAKIMUKU
tio2o 3acmocysants. KpuMiHaJIbHO-IPAaBOBA HAyKa Ma€ MOXKIIUBOCTI BILJIMHY-
TH Ha iX SIKICTh Yepe3 eKCIEPTHHH BHCHOBOK HAMOIIBII MOBaXXHOI HAYKOBOI
FOPUJINYHOT ycTaHOBM — HarioHanpHOI akajemii MpaBOBHX HayK YKpaiHH.
VY BumajKy, Koiu 1eif BUCHOBOK Oy/Je HEraTMBHMM YacTKOBO 200 MOBHICTIO,
BiJIIIOBITHU aKT HE MOYKE TIPUAMATHUCS, YXBAJTFOBATHCS 1 T IUIATAE MTOAAIIBIIO-

58



My JOONpaIfOBaHHIO. Takuil mijgxXia MOXKe IOCTYKUTH IPOTUAIT T001F0BAaHHIO
peaizaiiii BUKJIFOYHO BiJIOMYUX, KOPIIOPATUBHO-KJIAHOBUX, MAPTIHHUX Ta 1H-
[IMX THTEPECiB Ha IIKOly 3araJlbHAM 1HTEepecaM CyCIiJbCTBa 1 JIepPIKaBU.

BuHukae 3anuTaHHs, YM 3aBKAU Cy[I0Ba PAKTUKA € KPUTEPieEM iCTHHU?
OueBuIHO, IO HE 3aBXK/IH, a JIUIIE TO/I, KOJHM BOHA: a) Ma€ HAJEKHE ITiIIPyH-
Ts1, 3a0e31eueHe KPUMIHAITbHO-TIPaBOBOIO HAYKOFO; 0) 3aCHOBaHA Ha 3arajibHO-
JIIOJICHKUX, JIEMOKPATUYHUX LIHHOCTAX; B) HE MIAMOPAIKOBaHA OKPEMHUM KJa-
COBUM, KOPIIOPATHBHO-KJIAHOBUM UM MapTiHIM 1HTEpecaM, a Y3TOKY€EThCSI
3 IHTEepecaMy JOMIHYI0901 YACTHHHU CYCIUIBCTBA; T') € COI[IaJIbHO 3yMOBIICHOIO
1 pO3yMHOIO; J1) JoBeJia CBOIO €()EKTUBHICTh Y 3a0e3MeueHH1 TOCSITHEHHS I1i-
JIeH KPIMiHAIEHO-TIPABOBOTO PETYIIOBAHHS B KOHTEKCTI MPOTPECHBHOTO PO3-
BUTKY CYCIIIJICTBA 1 ACPKaBH.

Takum 4MHOM, Hayka KpUMIHAJIBHOTO MpaBa Mae€ MOCTIHO nepedyBaru
B HEOCITA0OHOMY TCHETHYHOMY 3B’SI3KY 3 MPAKTHKOIO TBOPCHHS, TIIYMAadCHHS
1 3aCTOCYBaHHSI KPHMiHAJBHOTO 3aKOHOIABCTBA. Y TPOTHBHOMY pa3i BOHA
Oyze BiJipBaHa Bijl HASBHOI COLIiaJIbHO-TIPABOBOT NIHCHOCTI, peaibHOCTI, TOO-
TO MaTHME YUCTO MeTa()i3MIHUH XapaKTep.

B. IlI. Tuxui, 51.10.H., npodecop, akajae-
Mmik HAIIpH Vkpainu, Bilie-npe3uaeHr —
KepiBHUK KHIBCHKOTO pErioHaNIbHOTO
uentpy HAIIpH Ykpainn

KPUMIHAJBHE ITIPABO YKPATHH I MIDKHAPOHE ITPABO

Posenaoaemucs 36'5130K KpUMIHAILHO20 MA MIHCHAPOOHO20 NPABA 5K 2ay3ell npasa ma
uacmuH pUOUYHOI Hayku. Hago0amucs 3a2a1bHOBUSHAHT NPUHYUNY | HOPMU MIHCHAPOOHO-
20 npasa, 3akpinieni ¢ KK Yxpainu.

Paccmampusaemcs c6a3v MeducoyHapoOH020 U Y20N08HO20 NPABA KAK OMPACIU NPASA
u yacmeu ropuoudeckoll Hayku. Ilpusooamces o6uenpusHantvle NPUHYUNLL U HOPMbL MedHC-
dyHapoono2o npasa, 3akpeniennvie 6 YK Yipaunoi.

The link of international and criminal law as branches of law and parts of legal science
has been considered. The common principles and norms of international law embodied in
the Criminal Code of Ukraine have been laid out.

KpuminaneHe mpaBo YkpaiHU TicHO MOB’si3aHE 3 MDKHApPOIHUM IIPABOM
1, 30KpeMa, TaKoK HOro rairy3sro, sk MbKHapoOJHE KpUMiHalbHE TipaBo. Llei
3B 30K MEpeayciM MOJsrae B TOMY, 10 3arajJbHOBHU3HAHI MPUHIUIM 1 HOP-
MU MDKHApPOIHOTO IIPaBa € OJHICI0 3 MEPIIOOCHOB 3aKOHOIABCTBA YKpAiHH,
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B TOMY YHCII ¥ KpUMIHAIBHOTO. 3B’A30K KPHMIiHAJbHOTO IMpaBa YKpaiHU
3 MKHAPOJAHUM IMPABOM IOJIATAE 1 B TOMY, III0 KpUMiHAJIbHE MPABO BUKOHYE
OXOPOHHY (DYHKIIIF0 CTOCOBHO 1HIIMX rajly3eil BHyTPIIIHBOTO 1 MIXKHAPOAHOTO
mpasa.

VYkpaiHa SK WieH MDKHApOZHOTO CIIBTOBAPHCTBA BH3HAYAE IIPIOPHTET
HOPM MDKHApOIHOTO TpaBa Iepe]] HOpMaMH HarioHampHOro mpasa. Lli mo-
JIOXKEHHsT Oynu mporonolnieHi B Jlekmaparii mpo JepKaBHHA CyBepeHITET
VYkpainu i 3akpituieHi B Koncturymii Ykpainu. 30BHINIHBOTIONITHYHA JisUTb-
HICTh YKpaiHU cHpsiMOBaHa Ha 3a0e3ledueHHs i HAIllOHAJBHHX I1HTEpECiB
1 O€3MeKH MUIAXOM IMiITPUMaHHS MUPHOTO 1 B3aEMOBHTITHOTO CIIBPOOITHU-
[TBA 3 WICHAMH MIXKHAPOJHOTO CITIBTOBAPUCTBAa Ha OCHOBI 3arajbHOBHU3HA-
HUX MPUHINIIB 1 HOpM MibKHapoaHoro npasa (cT. 18 Koncturynii Ykpainu).
3araqpHOBU3HAHI MIPUHIMITK 1 HOPMH MIDKHApOAHOTO IIPpaBa MICTATHCS y Bij-
MOBITHUX MI>XKHAPOTHO-TIPABOBHUX AKTaX.

UuHHI MIDKHApOJHI JOTOBOPH, 3roja Ha OOOB’SI3KOBICTh SIKMX Hafa-
Ha BepxoBHow Panoro YkpaiHu, € 4acTHHOIO HaIliOHAJTBHOTO 3aKOHOIAB-
ctBa Ykpainu (4. 1 ct. 9 Koncruryuii Ykpainu). BignosigHo o 3akony
VYkpainu «IIpo MixHapogHI ITOroBopu YKpaiHM» 3rofa Ha OOOB’S3KOBICTh
MDXKHApOJHOTO JIOroBOpY HajaeTbesi BepxoBHowo Panoro Ykpainu y dopmi
3aKOHY, HEBIJ €MHOIO YaCTHHOIO SIKOTO € TEKCT MIKHApPOIHOTO IIOTOBOPY.
3acTOCOBYIOTBCS MDKHAPOIHI TOTOBOPH B TOPSIKY, IepeaOadeHOMY ISt
HAIIOHAJBHOTO 3aKOHOMABCTBAa. OHAK, SKIO MIKHAPOIHUM TOTOBOPOM
VYkpainu, skuii HaObpaB YHHHOCTI B YCTAHOBICHOMY MOPSIIKY, BCTAHOBICHO
1HIII TpaBWIIa, HIXK Ti, IO TIepea0adeHi y BiJIOBITHOMY aKTi 3aKOHOJIaBCTBA
VYkpainu, TO 3aCTOCOBYIOThCS IPaBUIIa MIXKHAPOIAHOTO JIOTOBOPY.

3rigHo 3 KoHcTuTymierwo YkpaiHu, yKiIaJeHHs MIKHAPOIHUX JIOTOBOPIB,
AK1 Tl cyrnepevarh, MOXKIIUBE JIMIIE Ticis BHeceHHs 10 OCHOBHOTO 3aKOHY
BilmoBimHUX 3MiH (4. 2 cT. 9). KoHcTuTyis Ykpainu He MOxke OyTH 3MiHEHa,
SKIIO 3MiHU Tiepea0adaroTh CKACyBaHHS Yi OOMEKEHHS IpaB i CBOOO]T JIFO/IU-
HU 1 TpOMaJIsTHMHA a00 SKIO BOHU CIPSMOBAaHI Ha JTIKBIJAIIIO HE3aJICKHOCTI
M TOPYLIEHHS TePUTOPianbHOI HUTICHOCTI YKpaiHH, a TaKOX HE MOXKe OyTu
3MiHEHa B YMOBax BOEHHOT0 a00 HaA3BH4alHOro crany (cT. 157). BucHoBku
mpo BianoBigHicTs KoHeTuTywii YkpaiHu YMHHUX MDKHapOAHUX JOTOBOPIB
VYkpainu a00 TUX MDKHApOIHHMX JOTOBOPIB, IO MOJAIOTHCA 10 BepxoBHOT
Panu Yipainu juist HagaHHsI 3roJu Ha 1X 000B'I3KOBICTh, 1ae KoHCTUTYIHHNT
Cyn Ykpainu 3a 3BepHeHHsM [Ipesunenta Ykpainu abo Kadinery MinicTpis
VYkpainu (4. 1 ct. 151).
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3a cBoim 3micToM KpuMiHanbHUN KOAeKC YKpaiHM MOBHOIO Miporo Bij-
MOBila€ MDKHApIAHUM BHUMOTaM JEMOKPAaTUYHOI, COLIaJbHOI, MPaBOBOT
JICp’KaBH, BU3HAHHSM JIFOJMHHU, ii KUTTS 1 3OPOB’s, YeCTi 1 T1IHOCTI, HE-
JOTOPKAHHOCTI Ta OC3MEeKH HAaWBHUINOIO COIANBHOIO MIHHICTIO, KEPYIOUHCH
MPUHIMIIAMH BEpPXOBCHCTBA IIpaBa, YTBEPIKCHHS i BCEOIUHOTO 3203 CUCHHS
MpaB i CBOOOJ JIFOJIMHY 1 TPOMAJITHIHA, 3aKOHHOCTI, PIBHOCTI MEpe]l KPUMi-
HaJILHAM 3aKOHOM, TYMaHHOCTI KPAMIHAFHOTO 3aKOHY Ta MOKapaHHs, iHIH-
BilyarizaIiii KpuMiHAIBHOT BiIMOBIIaIbHOCTI Ta TIOKAPaHHSI.

KK VYkpainu 3akpiluiroe Taki 3aralbHOBH3HAHI TIPUHITUIH 1 HOPMH M1XK-
HapOJIHOTO TPaBa, sIKi CTOCYIOThCSI KpUMIHAJILHOTO TIpaBa:

* nullum crimen, nullum poena sine lege (Hemae 3J104MHY, HEMA€ TTOKapaH-
Hs1 0e3 3a3HaYEHHSI PO IIC B 3aKOHi);

* 3aCTOCYBaHHS 3aKOHY ITPO KPHUMiHAIBHY BiIIOBIAAIBHICTH 32 AHAJIOTI€I0
3a00pOHEHO;

» Cogitations poenan nemo patitur (HIXTO He MiUISTae MOKapaHHIO 3a
JIyMKH);

* MIJICTABOI0 KPUMIHAJIBHOI BiAMOBIAaIbHOCTI € BUMHEHHSI OCOOOIO CycC-
MiJBHO HEOE3MEYHOTo AisIHHA, AK€ MICTUTh CKJal 3JI0YUHY, NepeadadyeHoro
KK;

* 0cOOHCTOI 1 BUHHOI BiIMOBITAMBHOCTI (hi3MIHOT 0COOH;

* HIXTO HE MO)KE OyTH MPUTATHYTHH 10 KPUMIHAJIBHOI BiIOBINAIBHOCTI
3a TOH caMuii 3TOYHMH OLTIBIIE OJHOTO Pasy;

* 3]I0YMHHICTB 1 KapaHiCTh JIiSTHHS BU3HAYAIOTHCS 3aKOHAMH TIPO KPUMiHANb-
HY BIJTOBIAAJBbHICTb, 10 AiSUIM HA YaC YYMHEHHS I[bOTO TisTHHS. 3aKOHH IIPO
KpUMiHAJIbHY BiAMOBIAaIbHICTD, 110 BCTAHOBIIOIOTH 200 TOCHIIIOIOTh KPUMi-
HaJIbHY B1JIMOB1aJbHICTh, HE MAalOTh 3BOPOTHOI /i y 4aci; 3aKOHU PO KPUMi-
HaJIbHY BIJIMOBIIAJIbHICTh, SKI CKACOBYIOThH 3JIOYMHHICTH JISIHHS 200
MOM’ SIKLITYIOTh KpUMiHAJIbHY BiAMOBIAAIbHICTb, MaIOTh 3BOPOTHY [1i10; 3aKOHU
PO KPUMIHAIBHY BiIMOBIANBHICTb, K1 YaCTKOBO MTOM'SIKIITYIOTh Bi/IIOBIIATb-
HICTh, 200 YaCTKOBO ii MiJICHITIOI0Th, MAIOTh 3BOPOTHY JIiF0 B Yaci JIUIIE B Tik
YaCTHHI, sIKa ITOM SIKIITY€ BiIIMOBITaJILHICTD;

° HE TIIsrae KpUMIHAIBHIN BIAMOBIAAIBLHOCTI 0C00a, siKa BiIMOBHIIACS
BHUKOHYBATH SIBHO 3IOYMHHHUN HaKa3 a0 PO3MOPSIIKEHHS;

* 0c00a, sika BUKOHAJIA SIBHO 3JIOYMHHHUM Haka3 abo pO3MOpPSIKCHHS, 32
TISTHHST BYIMHEHE 3 METOIO BUKOHAHHS TaKOTO HaKa3y UM PO3TOPSIKCHHS, Mi-
JISiTae KpUMiHAJIbHIN BiJIIOBIJABHOCTI Ha 3arallbHUX TT1/ICTaBaX;

* BiTMOBA BiJ] MOKAPaHHS Y BHJi CMEPTHOI KapH;
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* 3a0e3MeYeHHS] OXOPOHHM MPaB i CBOOO/I JIFOJUHU 1 TPOMAsTHUHA, BJIac-
HOCTI, TPOMAJICEKOTO TOPSIKY Ta TPOMAaACHKOI O€3MEeKH, TOBKILIL, KOHCTH-
TYHiHHOTO YCTPOIO YKpaiHH BiJl 37TOUMHHHX NOCATaHb, 3a0€3MEUCHHS MHUPY
1 6e3MeKH JI0/ICTBA, a TAKOXK 3aM00IraHHs 3JI0YHHAM.

HopMmu MikHapOJHOTO KPUMIHAJIBHOTO TpaBa Mpo BiIINOBIIAIBHICTE 32
3II0YMHHI MDDKHAPOJHOTO XapaKTepy peani3yloThcsl BUKIIOYHO Yepe3 3aCTOCy-
BaHHS HOpM KpuMiHaibHOTO KOAEKCy YKpainu cyaamu Ykpainu. Peamizanis
HOPM MIDXKHApPOJHOTO KPUMIHAIBHOTO TpaBa MpO BiIMOBINATBHICTh 32 MiX-
HapOJIHI 3JI0YMHU MOXKE 3/IHCHIOBATHCS 1 CAMOCTIHO MIKHapOIHUMHU CY-
namu (TpuOyHamamu) i3 3aCTOCYBaHHSIM J0 BHHHUX HOPM MDKHapOIHOTO
KpUMiHAJIBHOTO TpaBa. [IpuKIagoM IBOT0 MOXKYTH CIYyTYBAaTH IisUTBHICTH
Hiopu6ep3pkoro i TOKiHCHKOTO MDXHAPOAHUX TPHOYHAIIIB, a TAKOXK MIXKHA-
POJHUX KPUMiHAJIBHUX TpUOYHAIIB U1 KonumHboi FOrocnasii 1 Pyanau.

3B’S30K KPUMIHAIBHOTO MpaBa 3 MDKHAPOJHUM IIPABOM 3BOJUTHCS 1 JI0
TOTO, 1110 HAI[IOHAIBHI 3aKOHOJABCTBA BIUIMBAIOTh Ha CTBOPEHHS HOPM MiX-
HApPOHOTO MPaBa, a I[iJla HU3Ka MPABOBHUX IHCTUTYTIB PETyIIOETHCS HOPMAMU
SIK MDDKHAPOJIHOTO, TaK 1 KpUMIHAJLHOTO TipaBa. Tak, B YKpaiHi 1ie Jis 3aKOHY
PO KPUMIHANBHY BiAMOBINANBHICTE Y IPOCTOPi, CTOCOBHO iHO3EMIIIB Ta 0Ci0
0e3 TpoMaIsIHCTBA, 0Ci0, SIKi MAlOTh JUMJIOMAaTHYHY HEJOTOPKAaHHICTh, BHJIA-
4y 3JI0YMHIIIB 1 T. iH.

Binmosimuo 1o 4. 2 ct. 25 KoncruTynii Ykpainu 3a00poHSETCS BHIa4a
(excTpaauiis) rpoMajisiH YKpainu iHIil nepxasi. ToOTo 1151 3a00poHa cTocy-
€ThCS JIMIIE HAI[IOHAIBHOT, 8 He MIX@KHAPOIHOIT FOpHCIUKIii. BoHa Mae Ha MeTi
rapaHTyBaTH HEYNEPEIHKCHICTh CYI0BOTO PO3TIISY, CIIPABEIJIMBICTD 1 3aKOH-
HICTh TIOKapaHb JUIsl CBOIX TPOMAISTH.

TepMiHH «KpEMiHATBHE TIPABO» 1 «MIKHAPOIHE IIPABO» MO3HAYAIOTH HE
JIUIIIE TIOHATTS BIAMOBIHUX Tally3el ipaBa, a i BiJIOBIIHI YaCTHHH FOPHINY-
HOi HayKu. MiXK IIMMU HayKaMH TaKOXK iCHYE€ 3B’S30K.

MixxHapoHE TPABO € OJHIEIO 3 MPOBITHUX Taly3eil FOPHINYHOI HAYKH.
Jlist KpyMiHATIBHOTO TIpaBa YKpaiHu, K 1 JUIs 1HIIUX HOro raiy3ei, BUCHO-
BKH Ta PEKOMEH/AIlil HAyKh MIXKHAPOIHOTO MpaBa MAOTh BAXKJIMBE 3HAYCH-
Hs1. Hayka KpuMiHaIBHOTO IpaBa BUKOPUCTOBYE MOHATIHHUI amapaT MidKHA-
ponHOro NpaBa. Po3poOka €1MHOT KpUMiHATBHO-TIPABOBOT MOJIITUKU JICPIKAB
y 60poTh0i 3 MIKHAPOJAHUMH 3JI0YMHAMH, 37I0YMHAMHU M1XKHAPOTHOTO Xapak-
Tepy 1 TPaHCHAI[IOHAIBHOK 3JIOYMHHICTIO BUMarae yHi(ikaIii KpuMiHaIbHO-
0 TpaBa, OAHO3HAYHOTO TIIyMAYEHH i 3aCTOCYBaHHS HOTO HOPM.
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€. JI. Cmpenvyo0s, 1.10.H., TOKTOP TEOJIO-
rii, npodecop, 4IEH-KOPECIOHICHT
HAIIpH VYxpainu, Buenwuii cekperap I1is-
JeHHoro perionansHoro Llentpy HAIIpH
VYkpainu

CIHEPTETUKA KPUMIHAJIBHOI'O ITPABA:
«I[TPOCTOTA» I CKJIAJHICTDb

Y mesax posensoaomucs numanus cinepeemuyHUx MONCAUBOCMEN KPUMIHATLHOO
npaea. AHAnizyIOMsbCs CYmHICmes ma 0coOnU8oCmi KpUMIHAIbHO20 NPAsd, PI3HI achekmu,
KL GUHUKAIOMb NPU BCIMAHOBIEHHI MINCOUCYUNTTHAPHUX 368 S3KI6.

B mezucax paccmampusaromces 6onpocul Cunep2emuyecKux 603M0N4CHOCMell y20N06HO-
20 npasa. AHanuzupyiomcs cywHoOCms U 0CoOeHHOCMU Y20l06H020 NPAGd, pasiuilble
acneKmul, 6O3HUKAIOWUE NPU YCMAHOBNEHUU MEHCOUCYUNTUHAPHBIX CBA3E.

The theses deal with the synergetic features of criminal law. The essence and
particularities of criminal law, the various aspects that arise in constructing interdisciplinary
connections have been analyzed.

MixIuCIUILTIHAPHI 3B’ SI3KH, a00, K BCE YaCTIIIe MH KaKEMO B OCTaHHI
YacH, CIHEpTreTHKa, — [1e TAKUI HATpsM HAyKH, 10 Ma€ 3a METy CaMe MDXKIHC-
LUUIUTIHAPHE BUBYEHHS CKJIQJHUX SBUII 1 TIPOLIECIB Y BIAMOBIAHUX CHCTEMaX,
B HAIIOMY BHITIAJIKY — Y COIIIalIbHO-IIPaBOBii. CiHepreTHKa MOXKE TaKOK PO3-
IJISIIaTHCS 1 K TIEBHE METOAWYHE MPABHIIO, IO J03BOJISIE BUKOPHCTOBYBATH
MIPU TPOBENIEHH] 3arajlbHOTO JTOCIHIHKEHHSI HE JIUINE 3arajbHOBIOMI METO-
JINYHI 3aX0/M, a W TI METOIWYHI 3aXO/H, SKI MIPUTAMAaHHI KOXKHIW JUCITUTLTI-
Hi. CiHepreTnka Tako)X HPUPOIHO NMPHTAMAHHA IHIIMM HaIpsSMaM JIIOACHKOT
JiSUTBHOCTI, HAPUKJIAJ, HABYANIbHIN cepi, MpaKTULll MPaBO3aCTOCYBAaHHS Ta
iH. BojHOUac Taki HanpsIMu, 5K, HAPUKJIaJl, HayKa, OCBITa Ta MPAaKTHYHA [i-
SUTBHICTB, MOXKYTh 00’ €THYBATHCS 1 B 3aTaIbHUI HAIIPSIM.

Jlnst HayKOBOT CIHEPTeTUKU NMOTPiOHA HASBHICTH MEBHOI KINBKOCTI CHiJIb-
HUX O3HAK y CKJIAJIOBUX BIIMOBITHUX CHCTEM. [ OJIOBHOIO 3 HHX € HasBHICTh
Takol 0OCTaBHMHH, 3TIAHO 3 SKOIO IBI a00 OlibIe MOMIOHMX CKIIaJOBHX Ma-
I0Th CIUTBHUI 00’ €KT JOCTIKEHHS a00 CINbHI HAayKOB1 poOIeMH, ane Takii
00’€eKT (ITpH BiICYyTHOCTI CIHEPTeTUYHOTO IMiIXO/TY) UM Taka mpodieMa po3ris-
JATOTHCS 3 PI3HUX JUCHUILTIHAPHMX TIIXOMIB, ¥ Pi3HUX acrekTax. [Ipu mpomy,
Ha TaK 3BaHOMY MOIEPEIHbOMY PiBHI, 10 MPOBEIEHHs BiJINOBITHUX JIOCIIi-
JDKSHD B)KJIMBO: BHSIBUTH KOJIO CIIUTBHUX IIPOOJIEM; TIPOBECTH MOPIBHIILHAN
aHaJIi3 Ta BUSBUTH CIeNU(DIKy Pi3HHUX MIIXO/IB IO BUBYCHHS 3arajibHUX MPO-
61eM y pi3HHUX CKJIAJIOBUX BIIMOBIAHOI cucTeMy; Tomo. Came Taka oprasiza-
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sl CIHEPreTUYHUX JOCIIJKEHb J]a€ MOXKJIMBICTh €()eKTUBHO OpraHi3oByBaTH
BIJIMOBIJTHI JIOCITIJIKCHHS Ta OTPUMYBATH HEOOXIHI Pe3yJIbTaTH.

KpuminanbHe npaBo BXOIUTH JI0 3arajlbHOI CUCTEMH YKPAiHCHKOTO Ipa-
Ba. Cucrtema mpasa, K BiIOMO, € 00’€KTUBHO 3yMOBIIEHOIO CHUCTEMOIO CyC-
MUTBHUX BiHOCHH, BHYTPINIHBOIO CTPYKTYpPOIO TpaBa, sSKa CKIIAJAETHCS 31
B32€MO3AJICKHUX HOPM, JIOTTYHO PO3MOAUICHHX 32 TATy3SMH, MMirany3sIMH Ta
iHCTUTYTaM. BaKIMBO MiIKPECIUTH, IO CHCTEMA [TPpaBa Ma€e Tak 3BaHy CTPYK-
TYPHY Pi3HOMAaHITHICTb, SIKa CKJIaJJAEThCS 3 HEOTHAKOBHX 32 3MICTOM Ta 00Cs-
TOM CTPYKTYpPHHX €JIEMEHTIB, SIKi JOT14HO 00’ €AHYIOTh, PO3TAIIOBYIOTH HOP-
MaTUBHMI MaTepian y neBHii (yHKIioHaNbHIH cripsaMoBaHocTi. Lle no3Bomnse
CTBEPUKYBATH, IO KPUMIHAJIBHE MPABO Ta KPUMIHAJIHHO-TIPABOBA HayKa HE
JIUIIIE BXOJSTH JI0 ITi€1 CUCTEMHU, a i MOTEHIIAIbHO MAKOTh MIXKIUCITUTLTIHAPHI
3B’S13KU 3 yCiMa IHIMMU rady3sMH yKpaiHCchKoro npasa. [Ipu iipomy notpioHo
MIKPECITUTH, 1110 TaKi 3B’SI3KU € Pi3HI 32 CBOIM 3MICTOM Ta (OPMOIO.

AHami3 TakuxX MDKINCHUIUTIHAPHUX 3B’S3KiB IMOTPIOHO PO3MOYMHATH
3 BU3HAYEHHS COL[IAJIbHOTO 3MICTy Ta COL[IaJIbHOTO MPU3HAYEHHS KPUMiHAIIb-
Horo npaga. I1le 3i crapoiaBHiX 4aciB KpUMiHAJIbHE MPaBO BBaXKANIOCA «ultima
ratioy», ToOTO «OCTaHHIM 3aCO00M», AKili TOBUHHA MAaTH y CBOEMY apceHali
Oyab-sKa LUBLTI30BaHA KpaiHa JUIs MOIOJMaHHS HaWOUIbII CyCHiIbHO HeOe3-
MEYHHUX NisHb. Take BU3HAYECHHS HE 3MCHIIYE POJIi KPHMIHAJIBHOTO IpaBa
B TIpOIIeCi JepKaBHOTO OyaiBHHIITBA. HaBmaku, HOro «KOPCTKI iHCTPYMEHTH»
B pasi iX pO3yMHOT0 BUKOPUCTaHHS MOXYTb 3pOOUTH JIy>ke Oararo Juis mojo-
JIAHHS HETaTHBHUX SIBUII, 1, HABIIAKW, B pa3i X HEPO3YMHOI'O 3aCTOCYBaHHS
MOXKYTh MaTH HACJIJIKH, SKi MMOTIM B3aralli HEMOXJIMBO BHIIPaBUTH. Y OyIlb-
SIKOMY pa3i TOTPIOHO 3aBXKIU BPaxOBYBATH, IO JUIS YCYHEHHs, 3MEHIICHHS
00csTy Ta KUIBKOCTI TIEBHUX MOJI MOTPIOHO CMOYATKY 3MIHCHUTH KOMITJICKC
BIZTIOBIZHUX COIIAIEHO-CKOHOMIYHMX Ta 1HIIKX 3aXO/iB, 10 ITOBHHHI BIUIH-
HYTH Ha I[i MOJil 3 METOI0 IX 3MCHIICHHS a00 MPUIHUHCHHS. Y CBOIO YEpry,
JUISL TOTO 00 BUPOOUTH TaKi 3aX0JH, HEOOXIAHO 3pO3YMITH 3MICT TOTO, 1[0
BiJIOyBA€THCS, HOTO OCHOBHI O3HAKH, MEPEAYMOBH HOTO BHHUKHEHHS TOIIIO,
a BXE MOTIM CTBOPUTHU OOTPYHTOBAHUI IJIaH BIUIUBY HA Ii MOJi1, MEPETBOPU-
TH 3aIUTaHOBaHI 3aX0H HAa peasibHi, HAaTH IM CHCTEMAaTHYHOTO Ta MiJTeCIps-
MoBaHoro xapakrepy'. Came OCTaHHs Te3a BKa3sye, 110 KpHUMiHaJbHE MPaBO
CXWJIBHE 1 0araTo B 4OMy 3aJICKUTh BiJl IHTErpariii.

' Taumit B. f., Bopucos B. U., Tiottorun B. . CTabunpHOCTh U AMHAMHU3M —

Heo0X0oMMBIe YCIOBUS dPPEKTUBHOCTH U KaueCcTBa 3aKOHOAATENILCTBA 00 yTrOJIOBHOI
otBercTBeHHOCTH // LI]OopivHUK yKpaiHChKOTO MpaBa : 30. Hayk. mp. —2014. — Ne6. — C. 510—
S11.
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€ pi3Hi Teopii Ta HAyKOB1 BUEHHSI CTOCOBHO BUHUKHEHHS KPUMiHAJIBHOTO
npasa. Moro jukepenaMu BU3HAIOTHCS HAltO1Ib I 3HA4HI (BiocopChKO-HayKOBi
TEOJIOT1YHI Ta CBITCHKI MpaIli, ajle MOKIMBO CTBEPAXKYBATH, 1[0 KPUMiHATIbHE
IIPaBo i3 CaMOT0 MOYATKy CBOTO 3’ SIBICHHS MaJO OCHOBHHM 3aBJIaHHSM Pi3HU
BUAM Ta (POPMHU AEP>KaBHOTO pearyBaHHS HAa HAMOUIBII CKIIQAHI Ta CYCIUIBHO
HeOe3MneyHi JIFoAChKi BUMHKU. KOHKPETHI CollianbHi 3aBIaHHsI, SKi CTOSTH T1e-
pen KpUMiHAJTBHUM IIPaBOM, 0arato B YOMY 3aJIeKaTh BiJl KOHKPETHOTO €TaIy
COLIIaJIbHOTO PO3BUTKY OKpeMoi Kpainu abo rpynu kpain. Came 1e i CTaBUTh
P PO3CIITyBaHHI KPUMIHABHUX IPOBAKCHB, KBAMI(DIKAIll YINHEHUX JTi-
SIHb T2 BUHECCHHI IIPABOBOTO PILIICHHS 30BCIiM IHIII, HIX JUIs 0araThoX 1HIINX
raiysel mpasa, Iii, a caMe: He BUPIIIEHHS CIIOpYy Ha KOPHUCTH OIHIET CTOPO-
HU, @ BCTAHOBJICHHI iICTHHH I[0JJ0 KOHKPETHOT'O JIIOJICHKOTO BYMHKY, 00 came
BCTAHOBJICHHSI ICTMHH 1 CTBOPIOE HEOOXIJIHI TIEpeIyMOBH IS BiIIMOBiAl Ha
BKa3aHl CKJIa[H1 coLiajabHl MUTaHHs.

[MotpibHO moAaTH, IO SKIIO paHille Taki CpoOu 3/11HCHIOBAINCH B OCHO-
BHOMY Ha HaI[lOHAJBHOMY PiBHI, TO 3apa3, BPaXOBYFOUH MPOIECH CBITOBOT iH-
Terpauii B ycix cdepax couiajgbHOTO KUTTS, BUHUKHEHHS IOCTaTHBO CTIMKUX
MPOSIBIB TPAHCHAIIOHAIBHOT 3JIOYMHHOCTI, HEOOXITHICTh CYMIXKHOI TIPOTHIIT
TaKNM IIposiBaM, (POPMYBAHHS IHCTUTYTY MIXKHAPOJHOTO KPUMIHAIBHOTO TIpa-
Ba IEPEBEIH Il MOIIYK i Ha MKHAPOIHUHN PiBCHB'.

Came 3 ypaxyBaHHSIM BHKJIAJICHOTO MH 3MO’KEMO KpaIllle 3p03yMiTH CiHep-
TeTUKY KPUMIHAJIBHOTO MPaBa B HAYKOBOMY KOMITJIEKCI MIXKANUCIMILTIHAPHUX
3B’SI3KIB.

[onoxxenns 3aranpHOI Teopii mpaBa 3HAXOAATHCS B OCHOBI (hopMabHHX
O3HAaK KpUMiHaJbHO-NPAaBOBUX HOpPM. HenoTopkaHHICTh KOHCTUTYLIiITHO-TIpa-
BOBHX IOJIOKCHB 3a0€31E€Uy€ETHCS 3aBISKH MOJOKCHHSIM KPUMiHATBHO-TIPA-
BOBHX HOPM, 1 caMe TyT HAWOUIbII Penbe(hHO MPOSBISIETHCI «APYTOPSIIHA»
POJb KpEUMIHATBEHOTO TipaBa. KprMiHambHE IpaBO CTBOPIOE CBIill MPEeIMET IS
KpuMiHonorii. KpuminanbHe mpaBo peastizyeTbesi B MIMPOKOMY PO3YMiHHI 3a-
BISIKH KpUMIHAILHOMY Tpoliecy 1 kpuminamicTumi. Lle ckianna, ane Bce x
TaK{ JOCTAaTHBO 3p03yMiia CUCTeMa MIKIUCIIMILTIHAPHUX 3B’ SI3KIB.

CkamHIMM € 3aBAaHHs i 9ac CIPOOM BCTAHOBUTU TaKi 3B’SI3KU
3 IHIIUMH TaTy3sMH TpaBa, 30KpeMa, aaMiHICTPAaTMBHUM YH IWBITHHHM.
Hanpuknan, sk yCTAHOBUTH XapakTep Ta CTYIEeHb CyCHiUIbHOI HeOe3MeYHOCTI
JlsTHB, [0 TOPYIIYIOTh TPOMAJICHKIA MOPSAA0K (HAPUKIAJ, IpiOHE XyJliraH-
CTBO 1 «IIPOCTE» XYJIraHCTBO, BiIMOBIAAIBHICT 32 sIKe epeadadcHa B cT. 296
KpuminansHoro koyekcy Ykpainm)?

' Crpenbuos €. JI. [Tesiki po3ayMu po MpaBoBy CYTHICTh Ta COIialbHi 3aBIaHHs

kpuMinanbHoro npasa // TIpaBo Yipainu. —2010. — Ne 9. — C. 105-106.
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He MeHII ckamHimmMm € i 3aBIaHHS CTOCOBHO PO3MEKYBaHHS MATHOBHUX
3JI0YHHIB 1 IUBIILHO-IIPABOBHMX MPABOIOPYIIEHb . Ile cTocyeThes 1 3mounHiB
MIPOTH BJIACHOCTI Ta 3JI04MHIB y cepi rocnogapchkoi JisuIbHOCTI. Y Oynb-
SIKOMY Pasi, Ha Hallly JyMKY, BCTAHOBJICHHS OUIBII YiTKUX KPUTEPIiB PO3MEXK-
YBaHHSI IIUX BH/IIB IMPABOMOPYIICHB JTA€ MOYJIUBICTD 1 O1JIBII YiTKO BCTAHOB-
JIFOBATH MIKIUCIUIUTIHAPHUH 3B’ 130K MK HAMH.

MixnucuumIiHapHi 3B’ A3KM B CUCTEMI YKPaiHCHKOTO IpaBa MoTpedyroTh
CBOTO CIEMIATLHOTO JTOCHIHKEHHS SIK 3 TO3MIIIT Teopii, TaK 13 TOUKHU 30py MpaK-
UKy, [Ipu DOCITIIPKCHHS TaKUX 3B’ S3KiB BA)KJIIMBO HE JIMIIE BCTAHOBIIIOBATH,
110 00’ €IHy€ TaKi CKJIa0BI, a i Ti 03HAKY, SIKi iX p03’€AHYIOTh. Y CBOIO UEPrY,
BCTAHOBIICHHS Pi3HUX IPYI O3HAK Ha€ MOKIHUBICTH OLTBII TOYHO BCTAHOBHUTH
CYTHICTh MDKIUCIUIUTIHAPHUX 3B’ s3KiB. [Ipn mboMy KpuMiHANTBHE TPaBO Ma€e
HEOOXITHY CIHEPIeTHKY JIUISI «Y4acTi» B TAKUX BAXIMBUX IPOIECAX.

JI. B. Hnozamoea-Xezaii, 1.10.H., IpO-
(eccop, mpodeccop kadheapsl yroJoBHO-
ro TipaBa MOCKOBCKOTO TOCYAapCTBEHHO-
TO IOPUINIECKOTO YHHBEPCUTETa UMCHU
O. E. Kyraduna

COBPEMEHHAS OBYCJIOBJIEHHOCTb
YI'OJIOBHOI'O 3AKOHA

VY mesax na npuxnaoi okpemux nopm Ocobaueoi wacmunu KK P® poszensidaemvcs npo-
bnema 810cymHoCcmi cOYianbHOT 3yMOGIEHOCI NePesadCHOl OLIbUOCMI KPUMIHATbHUX 3a-
KOHI8 y CYyUacHUX ymMogax. 3pobneHo 8UCHOBOK NPo HeOOCMAMHICMb PaKmuuHo20 GnaUGy
KPUMIHATIbHO-NPABOGOI HAYKU HA COYIANbHY 3YMOBNEHICIb KPUMIHATLHO20 3AKOHO0A6CMEA
ma npasa.

B me3sucax na npumepe omoenvuvix Hopm Ocobennoii wacmu YK P® paccmampusaem-
csL npodnema omcymcmeus CoyuanbHol 06yCc061eHHOCMU NOOABNAWe20 DONbUUHCIBA
V20N0BHBIX 3AKOHO8 6 cospemeHHbIX yenogusx. Coenan 6b1600 0 HeOOCMAMOYHOCIU (PaK-
MUYeCcKo20 GNUAHUSA Y2008HO-NPABOGOL HAVKU HA COYUATLHYIO 00YCNI06]IEHHOCMb Y20108HO-
20 3aKOHOOAMeNbCmed U npasd.

The theses consider the problem of absent social determination for the vast majority of
criminal laws in contemporary conditions on the example of particular rules of the Criminal
Code of the Russian Federation. It has been concluded that the actual impact of criminal
legal science on the social determination of criminal legislation and law is insufficient.
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