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TEOPETUYHI TA TIPAKTUYHI ACIIEKTH TIPABOBOT'O PET'YJIIOBAHHSI IHCTUTYTY
JOBPOCYCIACTBA B YKPAIHI

THEORETICAL AND PRACTICAL ASPECTS OF THE LEGAL REGULATION
OF THE INSTITUTE OF THE NEIGHBORLINESS IN UKRAINE

Irnarenko 1.B., K.10.H.,
JIOIEeHTKA Kadeapu 3eMeJIbHOI0 Ta arpapHoOro npasa

Hayionanvuuil iopuouunuil ynisepcumem imeni Apocnasa Myopozo

Byxosa JI.M., cryaenTka IV kypcey pakyabTeTy Nnpokyparypu
Hayionanenuil iopuouynuil yrieepcumem imeni Apociasa Myopozo

Cmausp 10.0., ctyaentka IV kypey pakyabtery npokyparypu
Hayionanvruii iopuduunuil ynisepcumem imeni fApocnasa Myopozeo

OcTaHHIMKU pokamu, y KOHTEKCTI MPOBeAEHHSI 3eMenbHOI pechopMu, 3pocra akTyarbHICTb JOCMIAXKEHHS NPaBOBOro iHCTUTYTY Aobpocycia-
CTBa, OCKIMbKW BiH BiAirpae HaA3BNYanHO BAXKMMBY POSib Y PerymnoBaHHi BiGHOCUH MiX BNlaCHYKaMM Ta KOPUCTyBa4aMu 3eMenbHUX AinsHokK. Lien
npaBoBUI IHCTUTYT Gyno 3anpoBagXKEHO 3 METOK YHUKHEHHS KOHCNIKTIB | CMPUSIHHIO raPMOHIAHOMO BUKOPUCTaHHS MPUMErTOi 3eMIli.

CTaTTio NPMCBAYEHO aHanidy TEOPETUYHUX Ta MPaKTUYHWX acneKTiB perynioBaHHA 4aHOro NPaBOBOro iHCTUTYTY B YkpaiHi. [poaHanisoBaHo
BaXKNVBI 3aKOHOAABMI NOMOXEHHS 3 AAHOr0 NTaHHA. OxapakTepr3oBaHO 3MICT Ta CKNafoBi NOHATTS «A406POCYCACTBOY, 30KpeMa AOTPUMAHHS
npaBun 3eMNEKOPUCTYBaHHS, BUKOPUCTAHHSA 3eMIi 3 ypaxyBaHHAM iCHyBaHHSA CyCiiB, NOAIN MEX 3eMeNbHUX AiNSHOK, PO3B’A3aHHS KOHMNIKTIB,
LU0 BUHWKaKOTb. Kpim TOro, BUAiINeHO OCHOBHI MPUHLIMNM Takux NPaBoBiAHOCKH. Cepep SKuX BUAINSAITb HACTYMHI: NPUHLMN 3a60POHN Henpunyc-
TUMOTO BNIUBY, MPUHLIMN 3aBAAHHA HANMEHLLIMX HE3PYYHOCTEN, NPUHLMMN B3AEMHOI NMOBaru Ta crisnpali, MPUHLMM HEMOPYLIHOCTI MeX 3eMerb-
HUX OiNSHOK.

Mpuainexo yBary i npakTM4HUM acnektam. BusHaveHo mMexaHi3Mu BUpiLLeHHS KOHRIKTIB y cepi fobpocycincTea, npoaHanizoBaHo KpuTte-
pii, sIKi BUKOpUCTOBYE E€BPONENCHKUIA CyA 3 NpaB NHOAMHU Y CBOIN NpakTuLi (KpUTepii NPUIAHATHOCTI HEraTMBHOTO BMNMBY Ha 00’€KTV BnacHOCTI
y NpoLeci po3rnsgy Cnpas Npo NOpyLEHHS NpaBa Ha nosary 40 NPUBATHOTO i CIMEMHOTO XWTTS; NP0 NOPYLUEHHS MpaBa MUPHO BOMOAITU CBOIM
MalHOM; Mpo MOPYLUEHHS MpaBa Ha XUTTS), @ TakoX MO3uLii HaLioHanbHWUX CyAiB B MOA4IGHUX MUTaHHSAX, SKi B CBOIM NpakTWLi 3aCTOCOBYHOTb
HOPMY IHCTUTYTY A0BPOCYCIACTBA ANS BUPILLIEHHS CMOPIB MK BACHAKaMI Ta KOPUCTYBaYaMu CYCIAHIX 3eMernbHUX AinsHOK. TXHi pilueHHs 3 gaHmx
MUTaHb CMPSMOBAHI Ha JOTPUMAHHSA nornoxeHb KOHBEHLi Npo 3axucT npae NIOAVHKM i OCHOBOMOMOXHMX cBOGOA, SKy paTudikyBana YkpaiHa
y 1997 poui.

KntoyoBi cnoBa: BWKOPUCTaHHSA 3eMerlb, OXOPOHA 3eMerb, 3eMefbHi MPaBOBIAHOCWH, NPaBOBUI PEXUM 3eMenb, 3eMNEeKOPUCTYBaHHS,
npaBo BMACHOCTI, 3eMerlbHi cnopwu, 4obpocyciacTso.

In recent years, in the context of land reform, the relevance of the study of the legal institution of good neighborliness has increased, as it
plays an important role in regulating relations between owners and users of land plots. This legal institution was introduced in order to avoid
conflicts and promote harmonious use of adjacent land.

The article is devoted to the analysis of theoretical and practical aspects of the regulation of this legal institution in Ukraine. The legislative
provisions on this issue have been analyzed. The content and components of the concept of «good neighborliness» are characterized, in
particular, compliance with land use rules, land use taking into account the existence of neighbors, border division, conflict resolution. In addition,
the main principles of such legal relations are highlighted, in particular: the principle of prohibition of impermissible influence, the principle of least
inconvenience, the principle of mutual respect and cooperation, the principle of inviolability of land plots.

Attention is also paid to practical aspects. Mechanisms for resolving conflicts in the sphere of good neighborliness were determined,
the criteria used in its practice by the European Court of Human Rights were analyzed (criteria for admissibility of negative impact on property
objects in the process of consideration of cases on violation of the right to respect for private and family life; on violation of the right to peaceful
possession of one’s property; on violation of the right to life), as well as the positions of national courts in similar cases. In their practice, national
courts apply the norms of the institute of good neighborliness to resolve disputes between owners and users of neighboring land plots. Their
decisions on these issues are aimed at complying with the provisions of the Convention on the Protection of Human Rights and Fundamental
Freedoms, which was ratified by Ukraine in 1997.

Key words: land use, land protection, land legal relations, legal regime of lands, land use, right of property, land disputes, good neighborliness.

Merow cTarTi € aHaNI3 TEOPETHUYHUX Ta MPAKTUYHUX
ACTEKTIB PEryTFOBaHHS MPAaBOBOIO IHCTUTYTY J00OpOCyCia-
CTBa.

Bukmnang ocHoBHOro marepiajgy. VY  HamioHaib-

IHocranoBka npobGiemu: 3 MeTOX 3a0€3MEUEHHS MUp-
HOTO CIiBICHYBaHHSI BJIACHUKIB Ta KOPUCTYBadiB 3€MEIbHHUX
IUISHOK OyB 3alpoBa/DKCHUN 1HCTHTYT J00poCycifcTBa.
J1oOGpocCycCiicTBO — 11 MOHSATTSI, K€ BKa3y€e Ha B3a€MO3B 30K

Ta B3aEMHY TIOBary MiX CyciJiaMu, sIKi [TOBHHHI MaTH TapMo-
Hil{HI CTOCYHKH MIX CO0OI0, B SIKHX BOHU BPaXxOBYIOTh 1HTEp-
€CH OIMH OJTHOTO 33151 YHUKHEHHS KOHQIIIKTIB.

Ha 3akoHOmaBYOMYy pIiBHI  YacTKOBO  BpETyJIbOBaHi
MTUTaHHS, 0B’ s3aHi 3 IPaBOBUM 1HCTUTYTOM IOOPOCYCIICTBA.
JU1sl KOMILIEKCHOTO pO3yMiHHSL HOro 0ocoOnIuBOCTEH, BapTo
3BEPHYTH yBary Ha TEOPETHUYHI Ta NMPAKTHYHI acIEKTU pery-
JIIOBaHHSI JAHOTO IPaBOBOI'O iHCTHUTYTY.

AHagi3 ocTaHHIX aociizkeHb Ta myomikaniii. Jocoi-
JUKEHHIO IUTaHb, IIOB’A3aHUX 3 PETYJIIOBAHHSAM IIPABOBOTO
IHCTUTYTY 100POCYCiACTBA NIPUCBATUIIN CBOI Mpalli Taki BYEHI
sk [.B. Muponenxo [4], T.O. Tpetsix [8], .B. ®exunmun [3,
11] Ta iHmi.

HOMY 3aKOHONABCTBI YKpaiHM HOPMH, SKi CHPSMOBaHI
Ha BpETYJIIOBaHHS «CYCIJICBKHX BITHOCHH», 3aKpiruicHi
y 3eMmenpHOMY Konekci Ykpainu (mami — 3K Vkpainn).
Crarrs 103 3K Vkpainu 3akpimiroe 3micT godpocycii-
cTBa. 30KpeMa, BCTAHOBJIEHO IO BIACHUKH Ta 3E€MIEKO-
pHUcTyBaui 3eMeIbHUX JUISHOK MOBHHHI 0OMpaTH Taki CIo-
coOM BHKOPUCTAHHS 3€MENbHUX IUISHOK BiAMOBITHO 110 iX
LiTHOBOTO MPHU3HAYCHHS, TMPHU SIKUX BIACHUKAM, 3EMIIEKO-
pHCTyBauaM CyCiJTHIX 3eMEJIbHUX AIISTHOK 3aBAA€ThCS Haii-
MEHIIIC HEe3PYy4YHOCTEH (3aTIHEHHS, 3aAMMIICHHS, HEIIPUEMHI
3armaxu, NryMoBe 3a0pyIHEHHS TOIO). BiacHuku Ta 3emie-
KOPHUCTYBaui 3eMeJIbHUX IIJITHOK 3000B’s13aHI HE BUKOPHC-
TOBYBAaTU 3€MEJbHI JIIISHKU CIOCO0aMM, SIKi HE J03BOJIS-
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IOTh BJIaCHUKAaM, 36MJICKOPHCTYBadaM CYCITHIX 3eMEIbHHX
IUITHOK BHKOPUCTOBYBATH IX 3a IILOBUM IPHU3HAUYECHHSIM
(HeNPUITYCTUMHN BIUIMB); a TaKoX 3000B’s3aHi CIiBIIpa-
LIOBAaTH NIPH BYMHCHHI Aiif, CIIPSIMOBaHMX Ha 3a0e3MCUCHHS
IpaB Ha 3€MJIIO KOXKHOTO 3 HUX Ta BUKOPUCTaHHS LUX TiJs-
HOK 13 3alpOBaJDKCHHSIM 1 HOJEp)KAHHSM MPOTPECUBHUX
TEXHOJIOTI BUPOIILYBAHHS CLIbCHKOTOCIIONAPCHKUX KYIIb-
Typ Ta OXOPOHU 3eMelb (0OMiH 3eMeIbHUX ALISHOK, pali-
OHaJIbHA OpraHi3alis TEepUTOpiH, AOTPUMAHHS CiBO3MiH,
BCTAaHOBJICHHS, 30€piraHHs MEKOBUX 3HaKiB TOII0) [1].

B Hai0iIbII 3aralbHOMY BHIVISIII 3MICT BiTHOCHH J00pO-
CYCIJICTBa MOYKHA BU3HAUUTH SIK TIPABO KOYKHOTO BIACHHUKA YU
3eMJICKOPHUCTYBa4a BiJIbHO BUKOPUCTOBYBATU CBOIO 3€MEIIbHY
JUISHKY 32 IIJIbOBUM NPH3HAYCHHIM Y MeXax i crocobamuy,
110 HE CIIPABJISIFOTH HEITPABOMIPHOTO BILUTUBY Ha CYCi/IHI BOJIO-
JUHHS (3eMeJTbHI JITHKH), @ TAKOK BUMATaTH BiJT IHIIMX Biac-
HUKIB (36MJIEKOPUCTYBAUiB) TAKOTO K BUKOPUCTAHHS CYC1IHIX
3eMEJIbHUX JIUISTHOK 1y TOH caMuii 4ac — 000B’ 130K KOKHOTO
BJIACHUKA (3€MJICKOPHCTYBaua) HE JIOMYCKAaTH INPH I[bOMY
3aIOf[isIHHST HEMPaBOMIPHOTO BIUIMBY Ha CYCiJIHI 3eMelbHI
NSTHKY [2, ¢. 96].

OTxe, B3a€MOBITHOCHHM HOOPOCYCiJCTBA BaskJIUBi UL
MIATPUMAHHS TapMOHIMHUX BIHOCHMH MIK BIIACHUKAMH
3eMENBbHUX JIUISTHOK Ta JJis 3a0e3MeUeHHs CTajIoro Ta pario-
HaJIbHOTO BUKOPHCTAHHS 3eMEIBHHIX PECypCiB.

[IpoananizysaBum posain 17 3K Ykpaiuu, MoxHa BHIi-
JIUTH CKJIAZI0BI TIOHSATTS 100pOCyCiicTBa:

1) HoTprMaHHS MpaBUII 3eMJIEKOPUCTYBAHHS — BIACHUKU
Ta KOPUCTYBayi 3eMeNb MOBUHHI JOTPUMYBATUCS 3eMEILHOTO
3aKOHOJIaBCTBa, 1100 HE 3aBJaTU ILIKOIU CBOIM CycilaM i He
MOpYILIyBaTH iX Mpasa.

2) BukopucraHHs 3eMIli 3 ypaxyBaHHsSIM iCHYBaHHS CYCi-
JIiB — IPU BUKOPHUCTAHHI 3eMEJIbHUX JIISHOK BaXXJIMBO Bpa-
XOBYBaTU HOTPeOU Ta IHTEPECH CYyCiAIB, 100 YHUKHYTH KOH-
¢uikri. Jlo Takux norped Ta iHTEpeCiB MOXKHA BiJHECTH:
OOMEKEHHS IIyMy, 3aTiHCHHs, 3aJMMIICHHS, 3aroOiraHHs
3a0py/IHEHHIO JIOBKIUUISA, IIKIUIMBOTO BIUIMBY Ha 3/0POB’S
JIoAeH, TBApWH, Ha TTOBITPsI, 3eMeNIbHI AUTTHKH Tomo. Ha cbo-
FOJHINIHIH JIeHb Cyd4acHe 3aKOHOIABCTBO HOTpPeOye BpaxoBy-
BaTH 4y>KHH 1HTepec IpH 3A1HCHEHHI CBOTO NIPaBa, 1110 Y CBOIO
qepry ciyrye 0a3oBHM HPHHIMIIOM Ha SKOMY IPYHTYETHCS
JI0OPOCOBICHICTB.

3) Iloxpin Mex — HOOPOCYCIACTBO TaKOXK O3HAYa€e B3a-
€MHY II0Bary MiXK BlIacCHUKaMU a00 KOPUCTyBadaMu 3eMellb-
HUX JUISTHOK Ta CIUIBHY AISUTBHICTB JJIS IXHBOTO YTPUMaHHS
B HAJIGKHOMY CTaHi, a TAKO)K BCTAHOBJICHHS 1X MeX. Bin-
noBigHO 10 4. 3 cr. 106 3K VkpaiHu BIacHUK 3eMeIbHOT
JISHKY, 3€MJIEKOPUCTYBad Ma€ IPaBO BMMaraTH Bii Biac-
HHUKa CyMDXKHOI 3€MeNbHOI JUISHKH CHPHUSHHS Y BCTaHOB-
JIEHHI CIIJBHMX M€K, a TaKOXX BCTAHOBJIEHHS ab0 BiJHOB-
JICHHS] MEXKOBHUX 3HAKIB, y pa3i KO BOHU BIJICYTHI, 3HUKJIH,
nepemicrunucs abo cranu HeBupazHuMH [1]. HiTke po3mex-
YBaHHS CYCIJTHIX 36MEJIbHHUX JUISHOK 1 BCTAHOBIICHHS MEXK-
OBUX 3HAKIB — 1€ TIEPEyMOBa JIJIsl HAJIAroXKeHHS 100poCy-
CIJICBKUX BIHOCHH, OCKIJIBKH YCYBAOThCSI TIEPETYMOBH TSI
BUHHKHEHHS CIOPIiB m010 (Di3MYHUX (IIPOCTOPOBHX) MEXK
y 3A1MCHEHHI IIpaB Ha 3€MeEJIbHI JUISHKU Ta KOPUCTYBAHHS
HUMH. | HABIAKW — MOCSATAaHHS HA MEX1 3eMeJIbHOI JUISTHKU
(ix mopyieHHsT a00 YCYHEHHs MEXKOBHX 3HAaKiB) CBIIYUTH
PO TOPYIIEHHS BiIIOBITHUX HOPM 1 BHHUKHEHHS CIOpPY
MiXx cycizamu [4, c. 164].

4) Po3p’s13aHHS KOH(UIIKTIB — 3araJioM BIIACHUKH [TOBUHHI
YHHUKATH Oy/Ib-SIKUX JiH, sIKI MOXKYTh 3aBJaTH IIKOAY CYCiJi-
HIM JiIsHKaM a00 MOPYIIXNTH IpaBa CyCijiiB, OIHAK Y BUMIAJIKY
BHHUKHCHHS TIPO0JIeM 3aKOHOAaBCTBOM Iepe0adeHHil Mexa-
HI3M X BHpIICHHS, 30KpeMa i B Cy0BOMY MOPSIIKY.

Crnig  3a3Ha4MTH, IO TEPMIHY «CYCiZHI 3eMebHi
ninstakuy 3K Ykpainu He MICTHTh, IO 1€ € TICBHUM HEI0-
JIKOM JIaHOi IJIaBH, TOMY BHHHKAa€ JIOTIYHA MoTpeda BIO-
cxkoHanuTy masy 17 3K Ykpainu HIIsXoM BHECEHHS 3MiH J10
YHHHOT peAaKiii, aJke e TOHSATTS BaXJIMBE Ui BPETYJIIO-

BaHHS MPaBOBMX BIJIHOCHH MK BIIACHUKAMHU TaKHX 3€MEJIb-
HUX JIISHOK. [1i1 BU3HAYCHHSIM «CYC1/IHI 3eMEeIbHI JIUTSTHKU
MOYKHA MaTH Ha yBa3i 3€MeJIbHI JUISHKH, SIKI 3HAXOJSATHCS
MOPYY, MAIOTh CIIUIBHY MEXY, [0 BU3HAYAEThCs reorpadiy-
HUMH, KaJIaCTPOBUMH 200 IOPUIUYHUMHU XapaKTEPUCTHKAMU
Ta TOB’sI3aHi MK CO0O0I0 y 3B’SI3KYy 31 BCTAHOBJICHHSIM OCO-
OMMBOCTEH X BUKOPHUCTAHHS BIAMOBITHO J0 3aKOHOJIABCTBA
PO 3eMJIIO.

XapakTepu3yloud TEOPEeTUYHI AaCIeKTH pPeryIIOBaHHS
IPaBOBOIO 1HCTUTYTYy JoOpocycincTBa B VYkpaiHi HeoO-
X1HO TaKOXX 3YHNMHUTHCH Ha HOro mpuHOunax. B 3arais-
HOMY BUDJISII MijJi TPUHIMIIAMHA PO3YyMIIOTH KepiBHI ifel,
SIK1 JIe)KaTh B OCHOBI TOOYJOBHM TOTO YH iHIIOTO IHCTHUTYTY.
3 rpyHToBHOro ananizy rnasu 17 3K VYkpainu MoxHa mpu-
WTH 10 BUCHOBKIB, L0 /IO NPHHIIMITIIB IPABOBOTO 1HCTUTYTY
no0pocyciicTBa HaJlekKarh:

1. IlpuHmun 3a00pOHM HENPHITYCTHMOTO BIUIMBY, IO
noyisrae B 3000B’S3aHHI BIACHHUKIB Ta 3€MIJIEKOPUCTYBadiB
3eMEJIbHUX JUISHOK HE BHUKOPHCTOBYBAaTH OCTaHHI TaKUMHU
croco0am, 10 MEePEUIKOHKATUMYTh BAKOPUCTAHHIO CYCIIHIX
3eMENbHUX JAUISHOK 32 1X IUJTbOBUM MPHU3HAYCHHSIM. B po3pisi
JTAHOTO MPUHIIUITY iICHYE MOXITUBICTh YCYBaTH HEOMYCTUMHI
CYCIZICBKMI BIUIMB, @ TaKOXX BXKHMBAaTH IONEPEIKYBaTbHUX
3aXOiB I 3a100iraHHs TAKOMY BILIHBY.

2. Ilpuwunun 3aBmaHHsS HAWMEHIINX HE3PYyYHOCTEH.
3arajgbpbHOBIIOMO, IO peaii3allis mpaB OJHi€i 0coOH TeB-
HOIO MIpOIO BIUIMBA€ Ha IpaBa iHIIHUX 0Ci0, 30KkpemMa KO
MUTAHHS CTOCYIOThCS €KCILIyaTalii IeBHUX 00’ €KTiB. 3BiCHO,
[pY BUKOPUCTAHHI 3eMEJIbHOI AUISHKM HEMHUHYYE 3/IHCHIO-
BaTHUMEThCS BIUIMB 1 Ha CYyCiJHI TepuTopii, oaHaK, obupa-
I0YM IIUISIXY pealtizalii CBOiX mpas, BapTo He 3a0yBaTH i mpo
000B’SI30K BUKOPUCTAHHS 3€MEJIbHHUX JIJISHOK BiJIOBIIHO
JI0 iX LiTbOBOTO NMPHU3HAYEHHS, 3aBAAIOUH 3EeMJICKOPUCTYBA-
YaM CYCIJTHIX 3eMeIbHUX JUISTHOK HAMEHIIIC He3PYYHOCTEH.
He MoxHa 370BXHBaTé CBOIMH Cy0 €KTHBHUMH IIpaBaMH,
aJKe Hallll TipaBa 3aKiHIyITHCS TaM, JIe TOYNHAIOTHCS MpaBa
iHOIMX 0ciO.

3. [IpuHIMN B3aeMHOT MOBaru Ta CIHiBIpaIli, MO MOJIS-
ra€ B CIUIbHOMY BYMHCHHI il BJIACHUKAMH Ta 3€MJICKOPHUC-
TyBadaMH, HalpaBJIeHUX Ha 3a0€3MeUYeHHs NpaB Ha 3eMITI0
KOXHOTO 3 HHX, OXOPOHY TaKUX 3€Melb, 3aCTOCYBaHHSI
MIPOrPECUBHUX TEXHOJIOT1H, BpaxyBaHHs 4y)XHUX iHTEpeciB
TOIIO.

4. TlpuHIMO HEMOPYIIHOCTI MEX 3eMEJIbHUX MiISTHOK.
Lei#t npuHIMT HA/I3BUYAHHO BayKJIMBUI: II'ATh 3 CEMHU CTaTei
maBu 17 3K Vkpaiuu Tak 4yM iHaKme MpUCBSYCHI BPETyIIo-
BaHHIO JTaHUX NHTaHb. Lle He OMBHO, ajKe YiTKe BCTAHOB-
JICHHSI MEX 3eMeNTbHUX IUISTHOK 3armo0iraTuMe BUHHKHEHHIO
CIOPIB I10JI0 3/iFICHEHHS NPaB Ha 3eMeJIbHI JUITHKU Ta KOPUC-
TYBaHHS HUMH.

[Ipote st IMOOKOTO aHaNI3y aCHEKTIB MPABOBOTO pery-
JIFOBaHHS 1HCTUTYTY JOOPOCYCiICTBA B YKpaiHi OJJHOTO JAOCIi-
JOKSHHSI TEOPETUYHHX NMUTaHb HEIOCTAaTHBO, aJDKE TOTPIOHO
PO3YMITH, SK JJaHi HOPMHU BTIJTFOIOTHCS B JKUTTSI.

Taxk, 17 aunusa 1997 poxy Ykpaina parudixysana Konsen-
IIIFO MTPO 3aXKCT MPAB JIFOJAWHK 1 OCHOBOIOJIOKHUX CBOOO], 1110
Y CBOIO UepTy CTaJ0 BKIMBUM €TAIllOM Ha IUISIXY BXODKESHHS
HAaIIol Jep:KaBU y eBpoleiicbkuil mpaBoBuil npocrip. [lana
KOHBEHIIisI € MDKHapOAHUM JIOTOBOPOM, Ha MiJICTaBi SKOTO
€BPOTECUCHKI JepKaBU 3000B’SI3aIMCS JOTPUMYBATHUCS TIPAB
Ta OCHOBOMOJIOKHHX CBOOON ytonuHu. LIi mpaBa rapanTy-
10Thes sik KonBeHuiero, Tax i mporoxonamu 110 Hei (ITporokosu
Ne 1,4, 6,7, 121 13), 3rona Ha 00OB’SI3KOBICTh SIKUX HaJlaHa
JiepxaBaMu — cropoHamu KoHBeHILii.

VY crarri 9 Koncrutyuii Ykpainu 3a3HaueHo, 110 YWHHI
MDKHApOJIHI IOTOBOPH, 3rojia Ha 000B’ I3KOBICTh SKUX HaJlaHa
BepxoBuoto Panoro YkpaiHu, € 9acTMHOIO HAIiOHAJIBHOTO
3aKOHOJAaBCTBa YKpainu [5]. ParudikoBana Konpeniis crana
YaCTHHOIO HAIllOHAJBHOTO 3aKOHONIABCTBA YKpaiHH, THM
caMuM YKpaiHa BH3Hajia 000B’SI3KOBOIO FOPHCAMKIIIIO €BpO-
MEHCHKOro Cyay 3 MpaB JIOJHHU.
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IOpunraHmit HAYKOBHIA €IEKTPOHHUM KypHAT

I'pomansauu Yipainu maroTs npaso 3BepHyTHCS 10 €CIIL,
SIKIIIO BOHM BBKAIOTh, 1[0 iXHI TpaBa Ha BJIACHICTh M 1HIII
mpaBa, rependadeHi €sporneiicbkoro KoHBEHITI€I0 PO 3aXUCT
IIpaB JIIOJUHU Ta OCHOBOIOJOXHUX CBOOOJ, Oynu HOpyLIeHi
JIepKaBolo, ajle nepel TUM SIK 3BepHYTHUCS 10 €BpoIeiicbkoro
Cyay 3 MpaB JIIOOMHU TPOMAJSHM TOBHHHI BHYEpHATH BCi
HAaI[lOHAJIbHI 3aCO0U TIPABOBOTO 3aXHUCTY.

€CIIJI moxke OyTH OJHUM 13 MEXaHI3MiB AJIsl BUPIIIECHHS
[UTaHb IO/I0 MOPYIICHHS MPaB JIIOIWHA B KOHTEKCTI BUKO-
pUCTaHHS Ta BOJIOJIHHS 3eMEIbHUMH TUITHKaMU. CKap>KHUKN
Ha/IIJICHI MOYKJIMBICTIO 3BEpTATUCH 10 11b0r0 Cyiy, SKIIO B HUX
€ JOCTAaTHI IMiJICTaBH BBAXKATH, IO iXHi paBa B cepi 3eMeb-
HOTO 3aKOHOJABCTBA Oy/M MOPYILIEHI, B TOMY YMCII 1 IOAO
nobpocyciacTaa.

Kpurepii nobpocycincrsa, siki BuxopucroBye €CITJI
Y CBOT# TPaKTHIIL:

1) Kpurepii NpuHHATHOCTI HEraTHMBHOIO BIUIMBY Ha
00’€KTH BIACHOCTi, BUPOOJIEHI y Mpoleci po3mIsAdy CIpas
PO MOPYIICHHS MpaBa Ha MOBary JI0 MPUBATHOTO 1 CIMEHHOTO
*kutts (crartst 8 €KIIJI). Crarrs 8 KonBeHIil 3akpiruioe
J1Ba 000OB’SI3KHU JEPKaBH: JepxKaBa HE MOBHHHA BUMHSATH Hiif,
sKi HeTaTHBHO BIUIMBAIOTh HAa IPMBATHE YU CIMCHHE >KUTTS
monuHd. Takok, Jep)kaBa OBUHHA 3a0€3MEYUTH, 100 THII
MIPUBATHI 0COOH HE MOPYIIYBaJIM PaBoO Ha MOBAry 0 IPHUBAT-
HOTO YW ciMelHoro uTTs. Y maparpadi 53 pimenus €CITT
y cipasi «bopucesuu nporu Iomsui» Big 01.07.2008 p. [6],
€CI1JI HaBOOATHLCS TPU KPUTEPil HOMYCTUMOCTI HETAaTUBHOTO
BIUTUBY Ha 9yKy 3€MeJIbHY AUIIHKY:

* HOPMH, BCTAHOBJICH] HAIlIOHAJIEHUM IIPaBOM;

* BUMOIM MDXHApOIHUX EKOJIOIIYHHMX CTaHIAapTiB (Taky
MO3uILiI0 Oys10 BUCIOBIEHO i B yHKTI 43 pimenns €CIII y
cnpasi «ITosen Ta Paitnep npotu O6’€HAHOTO KOPOJIIBCTBa
Bix 21.02.1991 [7]);

* piBEHb EKOJOTiUYHOI HeOE3MeKH, BIACTUBHIA IIPOXKUBAH-
HIO y KO)KHOMY Cy4aCHOMY MICTI.

€CI1JI na3uBae Bci i KpuTepii piBHOLIHHUMH, HE pOOIISTIN
HISIKHX OCOOJIMBUX 3aCTEPEKEHb IMIOA0 YEeProBOCTI TXHBHOTO
3acTOCyBaHHS. TOMY, SIKIIO BIUIMB Ha JKHUTIIO 3asiBHUKA IIepe-
BUIIyBaTUME NOKAa3HHUK X04a O OJTHOTO 3 IIUX KPHUTEPIiB, BILUIUB
Oyne BBaXaTHUCS HENPHHHATHUM, IO JaBaTHME IIiJCTaBH
CTBEPIPKYBAaTH PO MOPYLICHHS MpaBa Ha IMoBary a0 0coOHc-
Toro i cimeitroro xwutts [8, c. 103].

2) Kpurepii OpUHHATHOCTI HEraTHMBHOIO BILUIMBY Ha
00’€KTH BIACHOCTI, BUpOOJIEHI y INpoleci po3mIsdy CIpas
PO TOPYIUEHHS IpaBa MUPHO BOJOMITH CBOIM MaiHOM
(crarts 1 Tlporokony mnepmoro g0 E€KILI). TIporokosn
Ne 1 no €KIII 3akpirutoe, mo «KoxHa ¢izudana abo ropu-
JIMYHa 0c00a Mae MpaBO MHUPHO BOJOAITH CBOIM MaifHOM.
HixTo He Moxke OyTu m0o30aBieHMI CBOTO MaiiHa 1HAKIIE SIK
B IHTEpEecax CyCluIbCTBA i Ha YMOBAX, Mepei0adeHnX 3aKOHOM
a00 3arajJbHUMHU TPUHIMIIAMH MDKHAPOAHOTO mpaBay [9].
Hesabe3neueHHs paB MPHBATHOI 0COOH, SIKOTO MOPYIIYIOTH
1HII IPUBATHI 0COOU, € TAKUM K€ HEBUKOHAHHSAM 000B’ 3Ky
«3abe3neuyBaTy IIpaBa JIOAUHNY, TOMY 000B’S30K AepriKaBHU-
croporn KIIJI rapaHTyBatu «KOXHOMY, XTO TmepeOyBae Iif
TXHBOIO FOPUCMKIIIEIO, TIPaBa i CBOOOM, BU3HAYCHI B PO3LII
I KonBenuii o3Hauae i 000B’A30K JepxaBH 3a0e3redyBaTH
3axucT npas, nependauenux KILJT Ta ii nmporokonamu Takox
1y pasi ix mopyIieHHs mpuBaTHUMH ocobamm» [8, ¢. 113].

3) Kputepii nOpuMHATHOCTI HEraTUBHOTO BILIUBY
Ha 00’€KTH BIACHOCTI, BHPOOJIEHI y mpoueci po3musiny
CIIpaB Mpo MopymeHHs npasa Ha XUTTA (ctarts 2 KILI).
VY crarri 2 KonBenmii 3a3HaueHO, 1m0 «IIpaBo KOKHOTO
Ha JKUTTA OXOPOHseTbcs 3akoHOM. Hikoro He Moxe OyTH
YMHCHO MO030aBI€HO XHUTTS IHAKIIE HIX Ha BHUKOHAHHS
CMEPTHOTO BUPOKY CyAy, BHHECEHOTO Iicisl BU3HAHHS HOTO
BUHHUM y BUMHEHHI 3JI0YHMHY, 32 SIKUH 3aKOH mepenbadae
Take nmokapanus» [10].

CrHpu4MHEHHS HEraTUBHOTO BIUIMBY, SIKMH IICPCBH-
IIye KpHUTepii MpaBa Ha €KOJOTiUHYy Oe3MeKy, € QyKe 4acTo
pa3oM 3 THUM 1 OPYIICHHSM MPaBUII JOOPOCYCIICTBA 1 BiIIO-
BiJTHO — ITpaBa BIACHOCTI UM IHIIUX PEYOBUX MPAB HA 3eMEJIbHI
ninsHky 8, c. 114].

Baxumso posymity, mo €CIII po3misinae Taki cipasH,
KOJIM BOA4YaeThCsl TMOPYLICHHS IpaBa MPUBATHOI BIACHOCTI
abo iHIMX MpaB, nependaueHrX KonBeHIliew. 3 ooy Ha
e, pimeHHs €CILUI MaroTh Ba)>JIUBUI BILUIMB Ha PO3B’SI3aHHS
KOH(TIKTIB MK CyciJaMu Ta COPUSIIOTH 3aXUCTY IPaB JIFOIUHU
B KOHTEKCTI I00pOCyCi/icTBa.

IIlo crocyeThCsl TPAKTUKHA HAIIOHAJIBHUX CYIIB, TO
NHUTaHHA W00 JOTPUMAHHS IPaBHIJI JOOPOCYCIACTBA HEO-
JTHOPAa30BO CTaBalM KaMEHEM CHOTHKAHHS MK IpoMaasHaMu
1 MPHU3BOAMIIM 10 HEOOXiJAHOCTI 3BepTaTtuch 10 cyny. llpu-
KIaJaMHd MOXYTb CIyTyBaTH Taki crpaBu sk: IlocraHoBa
Bepxosroro Cymy Big 10 mucromamga 2021 poky y crpasi
Ne 761/8238/18; Pimennss KaniBcbkoro MichbKpailOHHOTO
cyny Uepkacbkoi obnacti Bix 14 rpyaus 2021 poky y crnpasi
Ne 697/1534/21; Pimennss DacTiBCHKOTO MiChKPaHOHHOTO
cyny KuiBcbkoi oomacti Bix 23 cepnust 2017 poky y crpasi
Ne 381/1750/17; Pimenns MyxkadiBChKOTO MiCBKPaHOHHOTO
cyny 3axapnarcekoi oOmacti Big 02 BepecHs 2019 poky
y crpasi Ne 303/5763/18; TlocranoBa XMEIBHUIBKOTO amlems-
wiitHoro cyay Bin 09 ciunst 2020 poky y cripasi Ne 670/477/16-
II; Ta IHIII.

BucHoBok. JloTpumaHHS @OpaBul JA00pOCycCiacTBa
€ HaJ3BMYAlHO Ba)KJIMBUM MJIs 30epeKeHHs N00pHuX CTo-
CYHKIB 1 B3a€MOPO3YMIiHHS M) BJIACHUKaMH 1 KOPUCTyBa-
YaMHU CYCiJIHIX 3eMeJIbHUX iNsHOK. [leii mpaBoBUii iHCTH-
TYT OyJI0 3aIPOBAKEHO 3 MCTOI YHUKHECHHS KOH(QIIIKTIB
1 CHpPUSHHIO TapMOHIHHOTO BHUKOPUCTAHHS NPUIIETIO]
3eMIi.

Jlis  po3yMiHHS BTIJICHHS TPHHIUINB Ta CKJIaJ0BUX
J0OpOCyCiICTBA B KUTTS, BapTO 3BEPTATHCh 10 MPAKTHKA
HaLliOHAJIHUX CY/iB Ta €BPOMEHCHKOrO CYLy 3 IIPaB JIIOJUHU.
[xmi pilmenns 3 maHUX MUTaHb CIPAMOBAHI HA TOTPUMAHHS
noJjiokeHb KOHBEHINT Mpo 3aXMCT IMpaB JIFOAWHK 1 OCHOBO-
MOJIOKHUX CBOOOJ, sIKy parudikysana Ykpaina y 1997 pori.
€CILJI 3Beprae yBary Ha Taki KpuTepil JoOpocycincTBa sk
ropara Jio MPHUBAaTHOTO Ta CIMEWHOTrO JKUTTS 1 BIAMOBIIHO
HEJOMYIIEHHS! HETaTHBHOTO BIUIMBY HA OO0 €KTH MPUBATHOI
BJIACHOCTI, @ TAKOX JKUTTA 0Ci0.

IIpaBoBuii IHCTHTYT 10OpOCYCiACTBA Biirpae BasKIHBY
pOJIb B MUTAHHAX, OB SI3aHUX 3 IpaBaMu Ta 000B’s3KaMu
BIACHUKIB 1 KOPUCTYBayiB 3€MeNbHUX MiIsSHOK. Koxen
MOBUHEH MaM’ATaTH, 110 HOTo MpaBa 3aKiHUYIOTHCS TaM,
Jle TOYMHAIOTHCS NpaBa iHMHMX yroeil. Jlume B3aemHa
noBara Ta JOTPHMaHHsS 3aKOHOJABYUX IPHIIUCIB CHPHS-
THMeE FrapMOHIHHUM CYCiJICHKUM BiJHOCHHAM.
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