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& CEKIIA 2. JOTPHMAHHA IIPAB I CBOFO/ JIIO/JHHH B
YMOBAX OKYIAIIIl YKPAITHCBKHX TEPUTOPIH Y COEPI
KPUMIHAJIBHOI FOCTHIIT

Aeocesa I K.

NPOBIOHULL HAYKOBULL CNIBPOOTMHUK

HJ/I Bllp3 im. axao. B.B. Cmawuca HAIIpH Ykpainu,
KaHouoam IopuoudHux HayK, CMapuiutl HayKkosutl cnigpoOimuux

CYAOBA EKCIIEPTU3A 51K 3ACIb JOKA3YBAHHS ITPU
PO3CILAYBAHHI 3JIOYUHIB, NOB'AA3AHUX 13 IOPYHIEHHSIM IIPAB 1
CBOBO/J JIIOANHU B YMOBAX OKYITALII TEPUTOPIM YKPAIHU

3 24 mororo 2022 p. BiiicbkoBl P® ckoinu B Ykpaini Bxke nonan 40 Tucsd
BoeHHUX 370unHIB[1]. ITicas 3BiIbHEHHS paHilie oKynoBaHuX apmiero PD teputopiii
VYkpainu (dactun KuiBchkoi, YepHiriBcbkoi, XapkiBchbkoi Ta CyMcbkoi obiacrteit)
BUSIBJICHO 3HAa4YH1 pyHHYBaHHS IUMBUIbHOI 1HQPACTPYKTYpH, KAaTiBHI 31 CJ1IaMH KPOBI
Ta TUIaMH TPOMAJIiH YKpaiHU, MacOB1 TTOXOBAaHHS IUBUIBHUX OCI0O Ta BINCHKOBHX 31
CIIIaMHM KOPCTOKMX KaTyBaHb Ta 1H. BilicbkkoBi P® rBanTyBamu »IHOK 1 JITEH,
rpa0yBainy Ta BOWMBAJIM MUPHUX TPOMAJSH, HANpPaBIUIM JIOAEH B (PuUIbTpaliiiHi
TaOOpH, MPUHIDKYBAIM iX Ta 3AIMCHIOBAIM (PI3MYHMI Ta TICUXOJIOTIYHUM  THUCK,
MIPUMYCOBO BHUBO3WIM JiTeld y P®D Ta 3a00pOHsIM BUKOPHCTOBYBATH YKPAiHCHKY
MOBY B OCBITHhOMY Iporieci. BHacnmimok Takux il Oynu rpy0o0 MOpyIIeHi MmpaBa
rpoMajsiH Ykpainu, 3akpimieHi y Posmini [ €Bponeiicbkoi KonBeHii mpo 3axuct
IpaB JIOJWHM 1 ocHOBomoJIokHUX ¢cB0oOo (E€KIIJI) Ta i mporokonax NeNe 1, 4, 6, 7,
12113 [2, c. 116]. Lle, nacammepen, npaBo Ha XHUTTA (cT. 2 KonBenriii); 3a0opoHa
karyBanb (cT. 3 KouBeHii); 3abopona pabctBa (ct. 4 KouBeHiii); 3abopoHa
muckpuMinaiii (ct. 14 Konsentii); mpaBo Ha BiacHicTh (cT. 1 [IpoTtokomy Ne 1);
mpaBo Ha ocBity (ct. 2 IIpotokomy Ne 1); mpaBo Ha cBoOOmgy 1 OCOOHMCTY
HeJOTOpKaHHICTh (cT. 5 KoHBeH1ii), mpaBo Ha cripaBeyiuBui cya (cT. 6 KonBeHitii);
3a0opoHa nokapaHHa Oe3 3akoHy (cT. 7 KoHBeHIIi); npaBo Ha epeKkTUBHUI 3aci0
npaBoBoro 3axucty (ct. 13 Konseniiii) ta in. [3].

[Ticns nosiBu B 3MI OTO3HIMKIB 13 300pa’KEHHIM PO3CTPUISTHUX 1 3aKaTOBAHUX
MUpPHUX MEIIKAHIIB B YKpaiHi Jiepu 6araTb0X KpaiH 3aKJIUKaIA IPUTITHYTH BUILE
KepiBHULTBO PD 10 KpuMiHAIBHOI BIJIMOBIAAIIBHOCTI 32 BOEHHI 3JI0YMHU. AJie uepes
Te, 0 Ha ChOTOAHI aHi YkpaiHa, aHi P® He parudikyBanu Pumchkuii craryr,
Mixunapoguuii kpumiHaneHuii cyn (MKC) He 3Moke 1aTH HOPUANYHY OIIHKY
smounHy arpecii P® mnportu Vkpainu. Tomy VYkpaiHa iHIIiIOE CTBOpPEHHS
CHELIaJIbHOTO MDKHApOAHOrO TpHOyHaNly JJisi JOBEIEHHS BHHHU KOXKHOTO 3
MIPEJCTaBHUKIB BINCHKOBO-TIOJIITUYHOTO KepiBHUIITBA PD.

CHiuIbHUMH 3yCUJUIAMH TTPAaBOOXOPOHHUX OpPraHiB YKpaiHU Ta MPaBO3aXUCHUX
opraHizailiii CTBOPEHO JeKUIbKa EJIEKTPOHHUX pecypciB sl 30UpaHHS JI0Ka3iB
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BIMCHKOBHMX 3JIOYMHIB. 30Kpema, TpomajsHaM (cBiikam a00 MOTEepHiInM)
3alpONOHOBAHO  HAJACWIATH 1H(OpMALII0 TpPO 3JI0YMHHU, 3adikcoBaHy Ha
¢doTO3HIMKaX, ay/Ii0- Ta BiJeo3anucax Ha MomToBi aapecu Otp.informationdesk@icc-
cpi.int Ta warcrimesos.ua@gmail.com, y 4yar-6or Mecemxkepa Telegram
(@tribunal _uva bot, Ha Ha cait https://warcrimes.qov.ua/ ta iH. [ HaKOMUYCHHS
Takoi iH(popMallii TaKO>XK CTBOPEHO OKpEMUH OHJIaiH-apXiB [4].

30upaHHs 1 HAKOMMUYEHHs 1HpOpMaIlli PO BOEHHI 3JI0YMHU BiicbKOBUX PD €
JUIIe MiJrOTOBYUM eTarnoM Jo iX po3ciiayBaHHs. [IpoBuHa mpenCcTaBHUKIB
POCIHCBKOT BJIaJik 1 BiMiCbKOBUX apMii PD Mae Oyt JoBejieHA MIISAXOM PETEIHLHOTO
30MpaHHs TMpoleCyalbHUX JO0Ka3iB, 1X mepeBipku 1 aHamizy. Ilim dwac Takoro
pPO3CIilyBaHHS TOTPIOHO HE JIMINE JOBECTH, IO II 3JIOYMHU OyJIM BUMHEHI, a ¥
NOB'3aTU 1X 3 KOHKPETHHMHU OCOOaMH-3JI0YMHIISIMH, BUCYHYTH iM OOrpyHTOBaHE
OOBHHYBAU€HHsI Ta MPUTATHYTH 1O BIJMOBIJATBHOCTI O€3MOCEepe/IHIX BUKOHABIIIB
(pociiicbkux conzatiB 1 o(ilepiB) Ta HAWBHILE BIMCHKOBO-TIOJITUYHE KEPIBHHUIITBO
P®, ke Bcyneped HEMOPYIIHUM MPUHLIAIIAM MIKXHAPOIHOTO IpaBa PO3B'A3aJ0 BiiHY
IIPOTH Y KpaiHH.

Po3cnigyBanHs HaA3BUYAilHO MACIITAOHMX BOEHHUX 3JIOYMHIB BHUMArae
JOCIIUKEHHS! 3HAYHOTO OO0CSATY 3J0YMHHHX [, peTeslbHOro 30upaHHs Oe3miul
JOKa31B 1 MPOBEJIEHHS BEJIMKOI KIJIBKOCTI CylOBHUX ekcreptus. Ilpu posciigyBaHHI
BOEHHMX 3JIOUMHIB MOXYTb IIPU3HAYATUCA TaKl BUAM CYJAOBHUX E€KCIIEPTHU3: BIHCHKOBA,
CyJI0BO-0aJliCTUYHA, Cy/I0BO-MEMYHA 1 TeHETUYHA, IIOPTPETHA, TPACOJIOTTYHA (CIII/IIB
pPYK, HIT, I1HCTPYMEHTIB), Oy/IBEJIbHO-TEXHIYHA, TOBApO3HABYA, KOMII'IOTEPHO-
TeXHIYHA Ta  (POHOCKOIIYHA (JOCHIMKEHHSI HUPPOBUX (POTO3HIMKIB, ayaio- Ta
B1JICO3ANMNCIB), TEJIEKOMYHIKaIliiiHa, (POTOTEeXHIUHA, €KoJjioriyHa Ta iH. HaBiTh B
MUPHUN Yac 4yepe3 BEIUKY HABAHTAXKEHICTb CYJOBHX €KCHEPTIB CIII4l B OKPEMHUX
BUIAJKaX YEKaJIu pe3yJbTaTiB CYJOBUX EKCIEPTH3 10 JBOX pOKIB, a B yMOBax
BOEHHOT'O CTaHy, KOJM JI€AKl eKCIepTh HaOyiIu cTaTycy ODKEHIIB ad0 BHYTPILIHBO
nepemMilieHuX oci0 1 He Mal0Th MOKJIMBOCTI BUKOHYBAaTH CBOT IpodeciiiHl 000B'sI3KH,
OTpMMATH BHUCHOBOK €KcrepTa cTaio e ckiandimuM. I[lpu npomy B 4. 3 cr. 7
3akony Ykpainu «IIpo CcynoBy eKCIepTH3y» MICTUTHCS 3a00poHa Ha MPOBEICHHS
HEJIEP)KaBHUMHU €KCIlepTaMu  KpuMiHaimicTuyHUX (Outbime 30 BHIIB), CYJIOBO-
MEIUYHUX Ta CyJOBO-TICUXIaTPUYHUX CyIOBUX ekcnepTtu3 [5S]. B YkpaiHi iCHYIOTbH
npo0JIeMH 13 3aIy4EHHSM CYAO0BO-MEAMYHOTO €KCIepTa, a CyAH B OKPEMUX BUIAAKAX
HE BHU3HAIOTh WOTO BHCHOBKH JKEpesiaMu JTOKa3iB y KPUMIHAIBHUX MPOBAKEHHSX
4yepe3 Te, M0 CYAOBO-MEIWYHI €KCIEepPTU3u 3TimHOo 31 ¢T. 7 3akony Ykpainu «IIpo
CYJOBY €KCIIEpTH3Y» TO3BOJICHO MPOBOJIUTH BUKIIOYHO B JIEPKABHHUX EKCIIEPTHHUX
YCTaHOBax, SIKUMHU He € BCl Bropo cynoBo-mMenquuHHMX ekcrepTu3 B YKpaiHi (BOHH
HaJeXaTh 10 00’ €KTIB KOMYHAJIBHOI BJIacHOCTI) [6, ¢. 89].

[TopiBHsIIbHUHM aHaMi3 3aKoHOAAaBCTBA YKpaiHu Ta €C y raimys3l cyaoBoi
EKCIIePTU3H J03BOJUB BCTAHOBUTH HEMOBHY BiIIOBIIHICTH HOPMATHBHO-IIPABOBOTO
PEryJIIOBaHHS CYAOBO-€KCIIEPTHOI [iSJIBHOCTI B YKpaiHI OCHOBHUM 3acajam
TUSJIBHOCTI €KCIEPTIB Yy CYIOBUX CHCTEMax JAepkaB-wieHiB Pamu €Bponwu, sKi
JeTanbHO BUKIAJEH! Yy «HacraHoBax moao pomii eKcnepTiB, MPU3HAYEHUX CYIOM Y
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CyZIOBOMY TMPOBAJKEHHI1 JiepkaB-uieHiB Paqu €Bponm»|[7]. B ymoBax eBpoinTerpartii
CHUCTEMa CeKCIIepTHOro 3abe3medeHHs TMpaBoCyans B YKpaiHi  moTpelye
pedopMyBaHHS BIAMOBITHO IO €BPONEHCHKUX CTaHIAPTIB, a CaMe:

- CKaCyBaHHS MOHOMOJII JepKaBHUX EKCIEPTHUX YCTAHOB 1 OKPEMHUX
EKCIIepPTIB Ha TMPOBEJIEHHS KPUMIHAJTICTUUHUX, CYIOBO-MEAMYHUX 1 CYyAOBO-
NCUXIATPUYHUX EKCHepTU3 (OKPIM JOCHIDKEHHS O00'€KTiB, 00Ir SKUX OOMEKEHO
JEP>KaBoIo);

- PO3IIUPEHHS MOKJIMBOCTI I110/10 0OpaHHS HaWOLIbII KBaji(pikoBaHOTO Ta
HaWOIIBII BIAMOBITHOTO €KCIepTa 1 cremiamicTa (Aep)kaBHOTo abo MPUBATHOTO) B
yCiX BUJIaX CYJOYMHCTBA Ta HaJlaHHSA MpaBa OCKAP)KYBaTH IMPU3HAYEHHS MEBHOIO
EKCIIepTa;

- HaJaHHS JI03BOJTY MpPOQEeCiiHUM OpraHizalisiM CyJOBHUX EKCIEPTIB
CKJIaJ]aTH BIJIACHI CIUCKM EKCIEpPTIB 1 TMPOMOHYBAaTH iX CyAy Ta CTOpOHaM
MIPOBAKCHHS,

- 3aJTy4YEHHS SIK CAMOCTIMHUX €KCIIEPTIB TPOMASH 1HIINX JEPIKaB;

- MOCUJICHHS 1HAWBIYaJbHOI BIAMOBIJAIBLHOCTI €KCIIEpTa 332 HEHAICIKHE
BUKOHAHHS CBOIX MPOQeCIiHUX 00OB'A3KIB.

CTBOpEHHSI CUCTEMH €KCIIEPTHOrO 3a0e3MeUeHHs MPaBOCYIs, siKa BIJIOBIAA€E
€BPONEHCHKUM CTaHJAApTaM, JIO3BOJIUTH JIEMOHOIIONI3yBaTH CyJOBO-EKCIIEPTHY
JUSUTBHICTh, CHOPHUSATUME peallizallii MmpaB CTOpPIH NMPOBAHKEHHS Ha OOpaHHS HUMU
HaWOIbII KBaI(PIKOBAHOTO JEp>KaBHOTO ab0 MPUBATHOTO €KCIepTa, HAOIU3UTH
3aKOHOJIABCTBO YKpaiHU y Tally3l CyJIOBOi €KCHepTu3u 10 3akoHojaBcTtBa €C,
MIIBUIIUTE €()EeKTUBHICTh MPOIeCy 30MpaHHs JOKa31B MPU PO3CIITyBaHHI BOEHHUX
3IOYMHIB ~Ta  CcOpuaATUME TnputsirHeHHro P® 1o  MibKHapoAHO-TIPaBOBOT
BIJINOBIIAJILHOCT1 3a 30pOiHYy arpeciro Ta MOPYIICHHS IHIIWX HOPM MIXKHAPOJIHOTO
mpaBa, CHOPHUATUME TIPOIeCy BITHOBJICHHS TpaB ocib, ski mepebyBamu abo
nepe0yBaroTh Ha TUMYACOBO OKYIIOBAaHUX TEPHUTOPISIX YKpaiHH.
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Anopiawescokuit A.I.
cmyoenm 3-20 kypcy gaxyromemy Ne2 KHHI,
Honeyvkozo depaicasrnoco yHieepcumemy HYmMpIUHIX Cnpas

Hayxoeuii kepienux : Ilununenko /1. 0.

m.s.0. oexana gpaxynoememy Ne 2 KHHI

Joneyvrozco deporcasrnozo yHigepcumemy 6HympiuiHix cnpas
KaHouoam IpuoudHux HayxK, OOYyeHm

OCOBJIMBOCTI MOYATKY JOCYJAOBOI'O PO3CJIILIYBAHHS IIJ] YAC
BOCEHHOI'O CTAHY B YKPAIHI

[louaTrok MOBHOMACIITAOHOTO BTOPTHEHHA POCIHCHKOI  (Qeaepanii Ha
TepuTopito Ykpainu 24 motoro 2022 p. mocTaBUB HaIly KpaiHy nepe HeaOusKUMU
BUKJIMKaMU. YBEICHUI BINCHKOBUHM CTaH 3HAYHO BIUIMHYB HE JIMIIIE HA CYCILUIbHI
BIIHOCHMHHU BCEpEAWHI JCpKaBW, aje W BIAYYTHO TO3HAYMBCSA Ha IIPAaBOBOMY
miarpyHti. OnHier0 3 mpobsieM, Ky TMOCTaa0 BUPIMIMTH, BUSBWIOCH MUTaHHS
peanizalii MeXaHI3My IIOYaTKy JOCYIOBOIO pO3CHIAYBaHHS B KPUMIHAJIbHOMY
MPOBA/IPKEHHI B TETEPILIHIX YMOBaX.

Bignosigno no cr. 12-2 3akony Ykpainu «IIpo mpaBoBuii pexuM BOEHHOTO
CTaHy», B YMOBax IMPaBOBOTO PESKUMY BOEHHOTO CTaHy CYyJH, OPTaHW Ta YCTaHOBU
CUCTEMH TIPaBOCYAJS J1IOTh BUKIIOYHO Ha MiJICTaBl, B MEXKaX MOBHOBaXXCHb Ta B
croci0, BuzHayeHi KoHctutymiero Ykpainu ta 3akonamu Ykpainu [3]. Takum anHOM,
Oe3MepevyHnM € Te, M0 MOPSIOK KPUMIHATIBLHOTO MPOBAKEHHS T Yac BOEHHOTO
CTaHy TIOBMHEH BIJIMOBIJaTH 3arajJlbHUM TIPAaBOBUM 3acajlaM Ta 3acajam
KPUMIHAJIBHOTO CYJJOYMHCTBA. BiIMOBIIHO 710 IILOTO Ta 3 YpaxXyBaHHS OCOOJMBOCTEH
YMOB ChOTOJICHHA, Oyno BBemeHo B fmit0o  po3aun  IX-1  KpuminagsHOTO
MpoIeCyalbHOTO KOACKCY VYKpainu 1po «OcoOnuBuii pexuM  JOCYAO0BOTO
PO3CIITyBaHHS, Cy/IOBOTO PO3TJISAY B YMOBaxX BOEHHOTO cTany» (mam — Pozmin 1X-1
KIIK). Le# po3ain 6ymno gomano jgo 3micty uynHHoro KIIK na mincrasi 3Y «llpo
BHECEHHs 3MiH 10 KpuMmiHaibHOrO MpoIeCyalbHOTO KOJEKCY YKpaiHu 1100
YIOCKOHAJICHHS TIOPSAIKY 3MIMCHEHHS KPHMIHAJIBHOTO TIPOBA/DKEHHS B YyMOBaXx
BoeHHOro ctany» Big 14 xBiTHa 2022 poky Neo 2201-1X, skuii, BIiANOBIIHO,
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