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RELIABILITY EVALUATION OF A FORENSIC EXPERT'S OPINION:
WORLD PRACTICES AND UKRAINIAN REALITIES

Abstract. Improving the activities of pre-trial investigation and judicial review largely depends on the increased use
of special knowledge in forensic investigative practice and, above all, the involvement of an expert and their analysis.
The relevance of the subject matter is explained by the need to introduce new forms and approaches to evaluating the
reliability of expert opinions, in particular with the involvement of independent specialists of the corresponding speciality.
The purpose of this study was to provide arguments regarding the expediency of attracting knowledgeable persons as
reviewers to evaluate the objectivity and completeness of forensic analysis, the correctness of the methods and techniques
applied by the expert, and the validity of the opinion. To achieve this purpose, the following general scientific and special
research methods were used: Aristotelian, comparative legal, functional, sociological, statistical, system and formal
legal analysis, legal modelling, and forecasting. It was established that in the vast majority of countries of the world,
except Ukraine, an independent, knowledgeable person with special knowledge in the corresponding field is involved to
help evaluate the reliability of an expert opinion. It was proved that contacting knowledgeable persons to evaluate the
objectivity, validity, completeness of expert research helps establish the causality between the identified features of the
object of analysis and the fact that is subject to establishment, and also gives grounds for determining the affiliation,
admissibility, reliability, and sufficiency of the expert opinion. At the same time, a specialist's review cannot serve as a
source of evidence, but only has an auxiliary (advisory, technical) nature and can serve as a basis for appointing a second
(additional) forensic analysis or a cross-examination of the expert and the reviewer. To exercise the rights of individuals to
fair justice, it is proposed to introduce this procedure for evaluating the reliability of expert opinions in Ukraine, with the
necessary changes in the current procedural legislation of Ukraine to provide an opportunity for participants in criminal
proceedings and the victim to attract knowledgeable persons as reviewers of expert opinions

Keywords: access to justice, validity of the expert opinion, objectivity of the expert opinion, knowledgeable persons,
reviewing the expert opinion, appealing the expert opinion

INTRODUCTION

Technological advance is changing the ways of illegal activ-
ities. Criminals actively use modern technological means and
innovative technologies, leaving at the same time specific
traces, including digital ones. This complicates the work of an
investigator or detective in gathering evidence and requires
the use of special knowledge. As V.V. Vapniarchuk fairly
notes, “the specificity of the expert opinion in the system of
other forms of existence of evidentiary information is that

thanks to special knowledge of the expert and analyses
conducted by them, it becomes possible to identify hidden
information, inaccessible to immediate perception, establish
circumstances substantial for criminal proceedings (for
example, the sanity of a person, pertinence of an object to
cold-arms or fire-arms, pertinence of a certain substance to a
narcotic, etc.)” [1, p. 307]. The results of a survey of 125 in-
vestigators of the Ministry of Internal Affairs of Ukraine in
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the Poltavska, Sumska, and Kharkivska Oblasts indicated
that 76.9% of them always involve an expert during the
investigation of crimes. 16.2% of respondents reported that
they had to appoint a forensic analysis twice (primary and
repeated) to solve the same issues. In some cases (2.4%),
the expert's opinions even refuted the investigative lead.
85% of respondents noted that the involvement of an expert
has a positive effect on their activities and considerably
accelerates the collection of evidence.

According to Part 2, Article 84 of the Criminal Pro-
cedural Code of Ukraine!, expert opinions are procedural
sources of evidence, which are evaluated according to their
inner conviction by the investigator, detective, prosecutor,
investigating judge and court. The criteria for evaluating an
expert opinion are its relevance, admissibility, and reliabil-
ity. The first two criteria are usually clear to the evaluation
subjects, while evaluating the reliability of an expert opinion
in some cases causes certain difficulties. On this occasion,
M.H. Shcherbakovskyi claims that the investigator and the
court are incapable of independently evaluating either the
scientific validity of the expert's conclusions, or the correct
choice and application of analysis methods, or the compliance
of the method with modern achievements of this branch of
scientific knowledge because for such an assessment they
must have the same special knowledge as the expert [2,
p. 369]. The same opinion is shared by Canadian [3; 4],
Australian [5; 6] and Chinese researchers [7]. At the same
time, some scientists even warn about the possible loss of
opportunities for the investigator and the court in evaluation
of scientific validity of the expert opinion, the effectiveness
of the research methods and techniques applied by the
expert, objectivity of conclusions through the emergence of
new types of forensic analysis and modern high-tech expert
methods and techniques [8, p. 318]. Considering the above,
O.S. Panievin and H.Ye. Sukhova especially emphasise the
importance of evaluating the scientific validity of the expert
opinion and the compliance of the analysis with expert
methods [9, p. 143].

Notably, the problems of evaluating an expert opin-
ion have been investigated by researchers for more than a
hundred years. In particular, as early as the beginning of the
20" century, L.Ye. Vladymyrov argued that since judges
do not have special knowledge and cannot evaluate the
expert opinion unassisted, the reliability and objectivity of
the expert opinion should be presumed [10, p. 236], that is,
considered true until it is refuted. Yu.K. Orlov noted that
due to the lack of special knowledge in the subjects of eval-
uating the expert opinions, they cannot establish their reli-
ability unassisted, fully trust the expert opinions and over-
estimate their evidentiary value [11, p.40]. For his part,
V.B. Romaniuk warns that unreliable expert opinions can
mislead the investigator (prosecutor, judge) and lead to errors
in making procedural decisions [12, p. 161].

The problems of using special knowledge in criminal
proceedings were addressed by such leading Ukrainian and
foreign scholars as H.K. Avdieieva [13], O.1. Haliashina [8],
V.A. Zhuravel [13], O.M. Zinin [8], Yu.K. Orlov [11],
V.B. Romaniuk [12], O. R. Rossynska [8], V. Ya. Tatsiy [13],
M.H. Shcherbakovskyi [2], and others. Despite a fairly wide
scope of issues investigated in this area, some issues remain
understudied. In particular, this concerns the evaluation of
the reliability of the expert opinion, which includes an eval-
uation of its scientific validity, the effectiveness of the analysis
methods and techniques used by the expert, and the objec-
tivity of the expert opinion formulated.

Considering the above, the purpose of this study was
to investigate the possibility and procedure for evaluating
the reliability of expert opinions in Ukraine, the USA, Ger-
many, Italy, France, the Netherlands, Australia, China, the
Russian Federation, and other countries, to carry out a com-
parative legal analysis of the statutory regulation of such ac-
tivities in different countries, to determine the effectiveness
of assessing the reliability of expert opinions as sources of
evidence using special knowledge in various forms, to identify
issues preventing a qualitative evaluation of the reliability
of expert opinion by the prosecution and the court, as well
as issues related to the implementation of the rights of the
defence and the victim to appeal against the expert opinion,
to develop proposals to improve the quality of evaluation
of expert opinions based on the reliability criterion.

1. MATERIALS AND METHODS

To achieve the purposes of this study, the authors visited
the official website of the European Court of Human Rights
(ECHR)? and selected 15 decisions of the European Court
of Human Rights on applications of individuals who failed
to challenge the opinions of officially appointed experts in
national courts by providing alternative opinions of inde-
pendent experts involved by them or reviewing the expert's
opinions. Additionally, the legal positions of the US Supreme
Court were investigated in 17 decisions?, which contain rec-
ommendations on the procedure for evaluating evidence, in-
cluding expert opinions. The analysis of the legal opinions
of the ECHR and the US Supreme Court in these decisions
helped formulate proposals for improving the quality of
evaluation of expert opinions according to the reliability
criterion. To identify the issues of evaluating the reliability of
expert opinions in Ukraine, 45 sentences of criminal courts
and 75 decisions and rulings of courts of civil and economic
jurisdiction of Ukraine were analysed, in which the defence
attempted to challenge the opinion of an officially appointed
expert. To determine the role of forensic analysis in the
investigation of crimes, 125 investigators of the Ministry of
Internal Affairs of Ukraine were surveyed in the Poltavska,
Sumska, and Kharkivska Oblasts. An anonymous survey
of 220 potential participants in criminal proceedings

1. Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
2. European Court of Human Rights. (n.d.) Retrieved from https://www.echr.coe.int/Pages/home.aspx?p=home.
3. Supreme Court of the United States. U.S. Reports. Retrieved from https://www.supremecourt.gov/opinions/USReports.aspx.

254




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 2, 2021

(150 investigators, 15 employees of intelligence units,
16 prosecutors, 28 advocates, and 11 judges) was conducted
to resolve issues regarding the ability to evaluate the
scientific validity of the expert opinions unassisted.

To conduct a comparative legal analysis of the pro-
cedure for evaluating evidence in conditions of respect for
human rights, the relevant legal provisions of numerous
international, Ukrainian, and foreign regulations were studied
and analysed, namely the Universal Declaration of Human
Rights', Convention for the Protection of Human Rights and
Fundamental Freedoms?, International Covenant on Civil
and Political Rights®, Constitution Of Ukraine*, Criminal
Procedural® and Civil Procedural® Codes of Ukraine, the
Law of Ukraine “On Forensic Examination™’, Criminal
Procedural Code of the Federal Republic of Germany?®,
Criminal Procedural code of Italy®, Criminal Procedural
Codes of the Russian Federation'?, Turkmenistan'!, Republic
of Azerbaijan'?, Republic of Armenia’®, US Federal Rules of
Evidence™, Decree of the President of Ukraine No. 837/2019
“On Urgent Measures to Implement Reforms and Strengthen
the State” of November 8, 2019'5.

The study used methods of theoretical analysis and
synthesis in the investigation of the content of legal provi-
sions and concepts contained in international regulations,
Criminal and Civil Procedural Codes of Ukraine, the Law
of Ukraine “On Forensic Examination”, in scientific pub-
lications of foreign and Ukrainian researchers, in judge-
ments, decisions, and rulings of courts, which contain the
results of evaluating evidence, including expert opinions
according to the reliability criterion. The method of sys-
tematic analysis was used to clarify the content of human
rights to fair justice and the rights of the defence and the
victim to appeal the expert opinion and determine ways to
implement them in Ukraine.

Formal legal analysis of the provisions of interna-
tional and Ukrainian legislation on evaluating the reliability
of an expert opinion allowed identifying the shortcomings
and contradictions inherent in legal acts and formulate pro-
posals for improving legal regulation, namely on the need
for regulatory consolidation of the possibility of attracting
knowledgeable persons to help evaluate the reliability of
an expert opinion and its reasoned appeal. Using the compar-
ative legal method, the experience of individual countries
in evaluating the reliability of a forensic expert's opinion
as a source of evidence was studied. The method of legal
forecasting allowed identifying further likely areas for im-
plementing the procedure for evaluating expert opinions in
Ukrainian forensic investigative practice. In the process of
solving the problems under study, other separate scientific
methods of cognition were also employed, namely Aris-
totelian (to typify expert errors and their consequences),
functional (to establish the influence of unreliable expert
conclusions on the procedure of gathering and evaluating
evidence-based information), legal modelling (to clarify the
state and prospects of implementing the procedure for eval-
uating expert opinions), sociological and statistical (to analyse
the results of applying special knowledge in the work of an
investigator, generalising expert errors), etc.

2. RESULTS AND DISCUSSION

Making any intellectual and volitional decision, including
an expert opinion, has a certain logic and does not exclude
the possibility of individual errors. As Jonathan Koehler
correctly states, an expert opinion is the result of a person
making a certain decision, which, like all other decisions,
contains the inevitable potential for errors [14, p. 89]. That
is why Anglo-American criminal proceedings pay con-
siderable attention to evaluation of the scientific validity

1. Universal Declaration of Human Rights. (1948, December). Retrieved from https://www.un.org/en/about-us/universal-declaration-

of-human-rights.

2. The European Convention on Human Rights. (1950, November). Retrieved from https://www.coe.int/en/web/human-rights-

convention/the-convention-in-1950.

3. International Covenant on Civil and Political Rights. (1966, December). Retrieved from https://www.ohchr.org/en/professionalinterest/

pages/ccpr.aspx.

4. Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
5. Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.

6. Civil Procedural Code of Ukraine. (2004, March). Retrieved from https://zakon.rada.gov.ua/laws/show/1618-15#Text.

7. Law of Ukraine No. 4038-XII “On Forensic Examination”. (1994, February). Retrieved from https://zakon.rada.gov.ua/laws/

show/4038-12#Text.

8. Criminal Procedural Code of Germany. (1987, April). Retrieved from https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html.
9. Criminal Procedural Code of Italy. (2011). Retrieved from https:/www.legislationline.org/download/id/4357/file/Italy CPC updated

till 2012 Part 1 itpdf.

10. Criminal Procedural Code of the Russian Federation. (2001). Retrieved from http://pravo.gov.ru/proxy/ips/?docbody=&nd=102073942.
11. Criminal Procedural Code of Turkmenistan. (2009, April). Retrieved from https://online.zakon.kz/document/?doc_id=31344376.

12. Criminal Procedural Code of the Republic of Azerbaijan. (2000, July). Retrieved from https://online.zakon.kz/document/?doc_id=30420280.
13. Criminal Procedural Code of the Republic of Armenia. (1998, July). Retrieved from https://www.legislationline.org/download/id/4261/file/
Armenia CPC_am2006_ru.pdf.

14. Federal Rules of Evidence. (1975, January). Retrieved from https:/www.uscourts.gov/sites/default/files/federal rules of evidence -
dec 1 2019 0.pdf.

15. Decree of the President of Ukraine No. 837/2019 “On Urgent Measures to Implement Reforms and Strengthen the State”. (2019, November).
Retrieved from https://www.president.gov.ua/documents/8372019-30389.
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of expert opinions because without such an assessment,
courts sometimes made unjust decisions. In particular, in
the United States, as part of the Innocence Project, which
aims to analyse unjust judgements based on the genetic
examination opinions, 375 people have been rehabilitated
so far (among them, 21 people were sentenced to death,
and 44 people have pleaded guilty to crimes that they did
not commit). In 259 cases, experts made mistakes when
identifying individuals based on DNA [15].

In the United States, according to Rule 702 of the
Federal Rules of Evidence, the court, upon evaluating ev-
idence, including expert opinions, involves persons (wit-
nesses) who have special knowledge, skills, experience,
and appropriate education to give evidence in the form of
an opinion or other form'. At the same time, according to
the Daubert standard, one of the methods for evaluating
evidence-based information is its review [16]. According
to the U.S. Supreme Court decision in the case of Kumho
Tire Co. v Carmichael, “Daubert criteria” should be used
upon evaluating the opinions and testimony of experts [17].
The means of evaluating the reliability of evidence-based
information of all types in the United States are their peer
review and analysis by representatives of the corresponding
scientific community [16, p. 39]. William King and Edward
Maguire also argued that for a rational assessment of the evi-
dentiary value of an expert opinion, an investigator needs to
verify its reliability with the help of another expert [18, p. 159].

Interesting and exemplary were the studies of mem-
bers of the American Psychological Association Margaret
Bull Kovera and Bradley D. McAuliff, who conducted a
survey of 554 judges and found that 17% of them always
recognise the expert opinions as reliable, regardless of their
completeness and correctness of justification. The decision
of this part of the judges is not influenced even by negative
scientific publications about the unreasonableness of the
expert opinions. 12% of judges indicated that they had to
deal with unreliable expert opinions, but they found out
about this after the procedural decision was made. Having
received such results of the study, the scientists concluded
that the judges are incapable of evaluating the reliability
of the expert opinions unassisted and suggested that the
advocates involve a specialist of the corresponding speciality
to explain and verify the objectivity of the expert opinions.
They also note that to recognise an expert opinion as
evidence, Canadian judges can involve another expert to
analyse and explain it, and advocates can involve knowl-
edgeable persons to evaluate the reliability of opinions [3,
p. 582-584].

The report of the group of advisers to the President
of the United States on science and technology indicates
the presence of numerous expert errors during the study
of various objects. Most mistakes are made by experts in
the process of comparative research of analysis objects,
when the subjective factor plays the greatest role in the

formulation of an expert opinion [19, p. 3-5]. According to
the Federal Bureau of Investigation (USA), the results of
microscopic expert examination of hair contain errors in
at least 90% of cases [20]. Errors also occur during DNA
analysis, when an expert accidentally mixes samples, uses
“contaminated” laboratory utensils, or misinterprets the re-
sult of the study. The statistical analysis conducted by sci-
entists indicated that the frequency of such errors reaches
1 in 306 cases [19, p. 7-10]. An independent generalisation
of criminal proceedings demonstrated that some procedural
decisions were made based on erroneous expert opinions ob-
tained using incorrectly selected analysis methods [19, p. 26].
Considering these and other negative examples, sci-
entists and practitioners suggest various measures aimed
at eliminating these shortcomings. Thus, scientists at the
University of Denver (USA, Colorado) believe that indepen-
dent review of expert opinions allows identifying substan-
tial methodological shortcomings that misled judges [16,
p. 95]. Based on the analysis of materials of the investigation
of crimes and court sentences, scientists of the University of
Melbourne note the presence of investigative and judicial
errors in cases when investigators and judges, upon evalu-
ating the expert opinions on the analysis of hair, lead bullets,
hand marks, voice, bites, etc. objects, did not involve knowl-
edgeable persons to analyse unreliable expert opinions, but
recognised them as sources of evidence only because the
experts had certificates for conducting analysis [5, p. 984].
In the Netherlands, an investigating judge may, at
the request of an accused person, invite knowledgeable per-
sons to analyse the opinion of an officially engaged expert.
M. Malsch and J. Frekelton note that the courts of the
Netherlands, relying on the decision of the European Court
of Human Rights, provide an opportunity for the accused
to appeal the opinions of an officially appointed expert by
hearing another expert proposed by the accused [21, p. 42].
In Germany, in accordance with Part 2, Article 245
of the Criminal Procedural Code of Germany, the court is
obliged, at the request of the defendant or prosecutor, to
attract a knowledgeable person to obtain new and analyse
existing evidence, including the opinion of an officially in-
volved expert’. The explanations of the Supreme Court
of Germany state that during the evaluation of the expert
opinion it is necessary to verify the content and logical
validity of the opinions, the correctness of the methods used
by the expert and the compliance of these features with
expert methods published in the literature. The German
Supreme Court strongly recommends that such an evalu-
ation be carried out particularly carefully in criminal pro-
ceedings if the defence appeals against the opinion of an
officially appointed expert through a review or the opinion
of an independent expert, comparing all materials with
each other [22].
The United Kingdom Forensic Regulator's newslet-
ter emphasises the importance of expert witness assistance

1. Federal Rules of Evidence. (2021). Retrieved from https://www.rulesofevidence.org/table-of-contents/.
2. Criminal Code of Germany. (1871, May). Retrieved from https://www.gesetze-im-internet.de/stgb/BJINR001270871.html/.
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in evaluating expert opinions and states that such persons
are obliged to assist judges and jurors in forming their in-
dependent opinions on the validity of expert opinions [23,
p. 7]. The UK's Forensic Regulator's Annual Report for
2020 points to the need for a more thorough examination of
scientific evidence (expert opinions) in order to adhere more
strictly to quality standards and proposes to increase the
requirements for the work of independent expert witnesses
to help make such an assessment, to the quality standards
of forensic examination [24, p. 12]. These proposals are
included in the draft law on the activities of the Forensic
Regulator and Biometric Strategy, which is under consid-
eration in the parliament [25].

Shaofang Wang, a researcher in the Department of
Forensic Science at Wuhan University (China), emphasises
the importance of analysing the reliability of an expert
opinion in order to avoid mistakes in the investigation of
crimes. The author suggests that investigators, judges, pros-
ecutors, advocates, victims, suspects, accused, and other
participants in the proceedings, in order to analyse the expert
opinions and explain them, involve special subjects — expert
assistants and even presents a model of the procedural
status of such persons (their rights and obligations, level of
education and training). The author also proposed an algo-
rithm for evaluating the reliability of an expert opinion [26].

In Australia, to recognise an expert opinion as a
source of evidence upon its evaluation, courts establish
whether the parties to the case had access to expert advice
on this opinion (especially in criminal proceedings) [5].
According to Article 225 of the Criminal Procedural Code
of Italy, each of the parties has the right to involve its “tech-
nical consultants” not only to conduct a forensic analysis,
but also to review expert opinions'.

Notably, an independent review of expert opinions
is widespread in the judicial practice of the Russian Feder-
ation, where reviewers are private experts and employees
of state forensic institutions, and reviews are used both in
procedural form (receiving testimony from a specialist or
inclusion of a review to the case as a specialist's judgement)
and in non-procedural form (written consultations com-
missioned by the defence and the victim). At the same time,
Russian researchers argue that to refute the position of
the prosecution, the defence should involve independent
specialists to analyse the scientific validity of the expert
opinion [27, p. 150; 28, p. 1665].

Thus, the analysis of the legislation and numerous
studies of scientists from the USA, Canada, Great Britain,
Germany, Italy, the Netherlands, Australia, China, the Rus-
sian Federation, and other countries demonstrated that
in these countries, to help evaluate the reliability of the
opinion of a forensic expert, the investigator and the court
involve knowledgeable persons (mainly, they are called

expert witnesses). The defence party engages an indepen-
dent expert (technical assistant) to conduct an alternative
forensic analysis or review the opinion of an officially ap-
pointed expert. In some countries (USA, Germany, Italy),
if the defence disagrees with the opinion of an officially
appointed expert, the involvement of an independent expert
to analyse the reliability of their opinion is mandatory.
Moreover, in Germany, Australia, and other countries, an
expert opinion is recognised by the court as a source of
evidence only after it is convinced that the defence party
has exercised the right to involve an independent expert or
reviewer of an expert opinion.

These provisions are important for implementing
the procedure for reviewing forensic expert opinions in the
legal system of Ukraine, which is discussed in numerous
publications and public discussions [13; 29-31]. Notably,
nowadays, in accordance with Paragraph 2 of the Procedure
for Reviewing the Opinions of Forensic Experts?, the pur-
pose of reviewing opinions is solely to improve the profes-
sional skills of experts, improve the quality and validity of
their future opinions, and not to help evaluate the expert
opinion. Review is not conducted to refute or confirm the
opinions. At the same time, the opinion of a forensic expert
can only be reviewed by a person who is an employee of
a state forensic institution. Moreover, state forensic insti-
tutions are not required to report negative results of their
review to the persons who commissioned the review. In other
words, there is a possibility that the basis of judgements
and court decisions may be erroneous expert opinions.

Such monopolisation of the practice of evaluating
the results of forensic expert activity is erroneous and does
not meet international and European standards. On the
other hand, independent review of the expert opinion by
a person who has special knowledge in the same area of
expertise would make it possible to establish the facts of
compliance of the expert research with special methods,
verify the completeness of the analysis and the objectivity
of the opinions, make sure that the results obtained are
justified, etc. Undoubtedly, a review of the expert opinion
received by the defence party, the victim, a representative
of a legal entity, etc. by directly contacting their chosen
specialist who has scientific or other special knowledge in
the corresponding field would contribute to establishing the
objective truth in the case and would encourage forensic
experts to conduct better expert analysis. Furthermore, the
prohibition of independent review of the expert opinion
may prevent the prosecutor, the head of the pre-trial inves-
tigation body, the investigator from fully and impartially
investigating the circumstances of criminal proceedings,
identifying both those circumstances that incriminate and
those that justify the suspect, the accused, as well as cir-
cumstances that mitigate or aggravate their punishment,

1. Criminal Procedural Code of Italy. (2011). Retrieved from https://www.legislationline.org/download/id/4357/file/Italy CPC

updated till 2012 Part 1 it.pdf.

2. Order of the Ministry of Justice of Ukraine No. 335/5 “On Approval of the Procedure for Reviewing the Opinions of Forensic
Experts”. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/z0131-20#Text.

257




providing them with a proper legal evaluation and ensuring
the adoption of legal and impartial procedural decisions
(Part 2, Article 9 of the Criminal Procedural Code of
Ukraine)'.

This position is supported not only by legal scholars,
but also by practitioners. Thus, a survey of 220 people (in-
cluding 150 investigators, 16 prosecutors, 15 employees of
intelligence nits, 11 judges, and 28 advocates) indicated
that a total of 75% of respondents are incapable of evalu-
ating the reliability of an expert opinion without the help
of knowledgeable persons. This opinion was expressed by
65% of investigators, 64% of prosecutors, 87% of intelli-
gence unit officers, 73% of judges, and 86% of advocates.
The overwhelming majority of respondents (78%) consider
it necessary to legislate the involvement of knowledgeable
persons (independent experts, specialists, reviewers, profes-
sionals in a particular field) to help evaluate the reliability
of the expert opinion.

The courts of Ukraine, due to the complexity of eval-
uating an expert opinion without the help of knowledge-
able persons, are forced to recognise the importance and le-
gality of independent review of expert opinions. Thus, the
Decision of the Supreme Court of Ukraine of 14.01.2021
in case No. 922/2216/18 noted that the courts' “failure to
consider” the review as evidence violates the adversarial
principle, and “the review is not inherently a repeated or
additional analysis, as it does not evaluate evidence. The
expert who provides the review evaluates, in particular,
the methods and completeness of the analysis, the logic
of the conclusion”. In the verdict of the Svyatoshinskyi
District Court of the city of Kyiv dated January 15, 2018
in case No. 759/846/17, it is indicated that according to
the results of the analysis of an independent review of the
expert opinion as written evidence, the court considered
the expert opinion No. 64/9/2016 unfounded, biased, and
inconsistent with the legislation of Ukraine®.

Thus, in Ukraine, the judicial practice of using re-
views of forensic experts' opinions is starting to develop.
Moreover, this practice is quite consistent with the ECtHR
decisions, which note that it can be difficult to challenge
a forensic report without the help of another expert in the
corresponding area of expertise, and in such cases, it would
be useful to review the expert opinion [32]. In particular, the
ECHR decision in the case of Borgers v. Belgium (Borgers
v. Belgium) dated 30.10.1991 stated that the parties to
the trial must be given the opportunity to get acquainted

with all the evidence and comment on it, to involve an
“independent representative of the national legal system”
to influence the court's decision™.

Therefore, to receive assistance in verifying the ob-
jectivity and reliability of the expert opinion, each party
to the proceedings must have the legal right to contact
the appropriate specialist. The specialist may present the
results of the analysis of the expert opinion in the form
of a written document — a review, consultation, analytical
note, expert opinion, etc. Such a document is not a source
of evidence, but if errors are found in the expert opinion
that affected the wording of the conclusions, it should be
considered by the investigator (court) and serve as a basis
for appointing a second or additional forensic analysis.
An additional forensic analysis may be assigned to verify
or clarify disputed information that the reviewer drew
attention to upon reviewing the expert opinion.

Legalisation of reviews of expert opinions will not
only reduce the number of investigative (judicial) errors, but
also prevent illegal actions of incompetent and dishonest
reviewers to provide biased reviews by publishing infor-
mation about them in the review text (last name, education,
academic degree, academic title, length of service and place
of work, etc.). It would also be appropriate to make provi-
sion for the possibility of cross-examination of the reviewer
and the executor of the reviewed expert opinion.

The importance of introducing independent review
of expert opinions is also confirmed by the fact that the
President of Ukraine issued Decree No. 837/2019%in which,
as urgent measures for the implementation of reforms, the
development and submission to the Verkhovna Rada of
Ukraine of a draft law on amendments to certain legislative
acts of Ukraine on the introduction of peer review of a fo-
rensic expert opinion and the introduction of a mechanism
for evaluating the quality of legal aid provided using peer
review. In compliance with this Decree, it would be correct
to supplement Part 1, Article 94 of the Criminal Procedural
Code of Ukraine® with the following text: “To help evaluate
the reliability of an expert opinion, it can be analysed
(reviewed) by a person who has the appropriate higher
education, scientific degree, and practical work experience
of at least 10 years in forensic examination. The results of
such an analysis do not constitute a source of evidence, but
are of an auxiliary (advisory) technical nature, cannot con-
tain an evaluation of the evidence or instructions on pro-
cedural decision to be made, but if errors are found in the

1. Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
2. Resolution of the Supreme Court of Ukraine No. 922/2216/18. (2021, January). Retrieved from https://reyestr.court.gov.ua/

Review/94151198.

3. Judgement of the Sviatoshynskyi District Court of Kyiv No. 759/846/17. (2018, January). Retrieved from https://reyestr.court.gov.ua/

Review/71570540.

4. Decision of the European Court of Human Rights “Case of Borgers v. Belgium”. Application No. 12005/86. (1991, October). Retrieved

from http://hudoc.echr.coe.int/rus?i=001-57720.

5. Decree of the President of Ukraine No. 837/2019 “On Urgent Measures to Implement Reforms and Strengthen the State”. (2019,
November). Retrieved from https://www.president.gov.ua/documents/8372019-30389.

6. Criminal Procedural Code of Ukraine, op. cit.

258




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 2, 2021

expert opinion that affected the wording of the conclusions,
it should be considered by the investigator (investigating
judge, court) and serve as a basis for ordering a second (ad-
ditional) expert examination or cross-examination of the
expert and the reviewer”.

Legalising reviews of expert opinions would also
allow the defence to independently gather information and
evaluate the reliability of the expert opinion as a source
of evidence, which, for its part, would reduce the number
of investigative (judicial) errors. The defence's lack of the
right to appeal against expert opinions leads to appeals to
the European Court of Human Rights, which in its decisions
has repeatedly noted cases of violation of the principle
of equality of arms, considering the difficulties faced by
clients upon trying to challenge the prosecution's expert
opinions. In particular, in the ECHR decision in the case
of Khodorkovsky and Lebedev v. Russia of 25.07.2013,
applications Nos. 11082/06 and 13772/05', it is indicated
that the court's rejection of reports of specialists made by
examining the expert opinions (without examining the objects
of forensic analysis), which constitute nothing more than
reviews of the expert opinions, is a violation of Article 6 of
the Convention (the right to a fair trial). The European Court
also believes that to effectively challenge expert opinions,
the defence party must be capable of providing alternative
expert opinions, and the domestic court's refusal to review
expert opinions in court violates the balance between the
defence and prosecution parties in the matter of gathering
and providing expert evidence and disregards the principle
of equality of arms.

CONCLUSIONS

Based on a comparative legal analysis of the legislation of
the countries of the Anglo-American legal system (USA,
Canada, Great Britain, Australia), continental (Italy, Germany,
Netherlands, Russian Federation, Ukraine), and Far Eastern
system (China), which regulate the procedure for evalu-
ating evidence, including expert opinions according to
the reliability criterion, it was established that in all these
countries, except Ukraine, an independent knowledgeable
personisinvolved with special knowledge in the correspond-
ing area of expertise. Such a person is obliged, orally or in
writing, to provide the court, jury, parties to the proceedings
and the victim (at their request) with their judgements
on the essence of the facts established by the expert,
the completeness of the analysis, the correctness of the

methods and techniques used by the expert, and the validity
of the conclusions. Contacting knowledgeable persons to
evaluate the objectivity, validity, completeness of expert re-
search helps establish the causality between the identified
features of the object of analysis and the fact that is subject
to establishment, and also gives grounds for determining
the affiliation, admissibility, reliability, and sufficiency of
the expert opinion as a source of evidence. The involvement
of knowledgeable persons to help evaluate the expert opin-
ions is associated with the fact that scientists have proven
the presence of errors in expert opinions, which served as
the basis for making unfair procedural decisions (even
regarding death sentences). If the opinions of an officially
appointed expert and an independent expert or reviewer
differ, the court cross-examines them to form an unbiased
objective opinion regarding the expert opinion. To exercise
the rights of individuals to fair justice, it would be advisable
to introduce such a procedure for evaluating the reliability
of expert opinions in Ukraine.

Generalisation and analysis of the results of the
survey conducted among investigators, judges, employees
of operational units, prosecutors, and lawyers demonstrated
that these persons are incapable of evaluating the reliability
of the expert opinion without the help of knowledgeable
persons with special knowledge in a particular area of
expertise. The overwhelming majority of these individuals
support the introduction of amendments to the procedural
legislation of Ukraine regarding the possibility for par-
ticipants in criminal proceedings and victims to attract
knowledgeable persons to help evaluate the reliability of
expert opinions.

To normalise the procedure for evaluating the reli-
ability of expert conclusions by reviewing them by knowl-
edgeable persons from the same field of knowledge, it is
considered appropriate to introduce the necessary changes
to the procedural legislation of Ukraine. At the same time,
such a review cannot serve as a source of evidence, but only
has an auxiliary (advisory, technical) nature. The review
cannot contain an evaluation of the evidence or a reviewer's
judgement regarding the procedural decision to be made
by the procedural person. If errors are found in the expert
opinion that affected the wording of the conclusions, the
review should be considered by the investigator (investi-
gating judge, court) and serve as a basis for assigning a
second (additional) expert examination or conducting a
cross-examination of the expert and the reviewer.
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OLIHKA AOCTOBIPHOCTI BUCHOBKY CYAOBOI'O EKCIIEPTA:
CBITOBI ITPAKTUKU TA YKPAIHCBKI PEA/II

AHoTaNis. Boockonanentst OibHOCME 3 00CYO08020 PO3CIIOY8AHHSL MA CYO08020 PO32ISL0Y 06aA2amo 6 YoMy 3ANeAHCUNb GI0
aKmusIi3ayii’ GUKOPUCMAHHS CREYLATIHUX 3HAHb ) CYO0BO-CLIOUIN NPaKmuyi il nepedycim 3a1y4eHHsl eKCnepma i npo6eoeHuUx
HUM QOCTIOdCeHb. AKMYaibHICmb Q0CTIONCYEAHOL 6 cmammi nPooIeMamuKy. 0OYMOG/IeHA HeOOXIOHICIIO 3anpO6AONCEHHS
HOBUX Popm § niOxodie 00 OYiHKU OOCMOBIPHOCHI GUCHOBKIE EKCNEPMIs, 30KpeMd I3 3Q/IVUEHHSIM He3IeHCHUX (axisyie
8I0n06IOHOI cneyianizayii. Memoro 00CHiOdHCeHHs € HAOAHHS apeyYMeHmi6 w000 OOYLIbHOCH 3a/Iy4eHHs OOI3HAHUX OCiD 6
sAKoCMi peyen3enmie Onsi OYIHKU 00 €EKMUBHOCIE Md NOGHOMU eKCNEPIMHO20 OOCTIONCEHH S, NPABUTLHOCHI 3ACIMOCOBAHUX
excnepmom mMemooie i Memooux, 0OIPYHMOBAHOCIE GUCHOBKY. 30 O0CAZHEHHS 3a3HAYEHO Memu OYIu BUKOPUCANT TAKI
3A2AILHOHAYKOBE MA CNEeYianbHI Memoou OOCTIONCEHHSL, K QOPMATIbHO-L02IYHUL, NOPIGHAIbHO-NPABOGULL, (YHKYIOHATbHUL,
COYIONORTYHULL, CIMAMUCTNUYHUL, CUCIEMHOZ20 | POPMATLHO-I0PUOUYHOZ0 AHATIZY, NPABOBO20 MOOCTIOBANHSL A NPOSHO3YBAHHSL.
Bemanoesneno, wo 8 y nepesadicriii 6invwiocmi Kpain ceimy, okpim Yxpainu, 0nst donomo2u 8 oyinyi 00CmoGipHOCMI BUCHOBKIG
eKCnepma 3ayuaemvCsi He3aneNCHa 00I3HARA 0coba, SIKa MA€ CNeYiabHi 3HAHHL Y 8i0N06IOHIN 2ay3L. /[oeedeHo, ujo 36epHerHs
00 00i3HaHUX 0Ci6 30075 OYIHKU 00 €KMUSHOCMI, OOIPYHMOBAHOCMI, NOGHOMU EKCNEePMHO20 OOCHIONCEHHT OONOMA2AE
3’5CY8amu NPUYUHHO-HACTIOKOBULL 36 SI30K MIJIC GUAGIEHUMU O3HAKAMU 00 €EKMA eKCnepmusy i 6CMaHoGIo8aHUM Qakmom, a
MAaKodic 0ae niocmasu Oisi BUSHAYECHHS HALEHCHOCMI, OONYCMUMOCMIE, O0CMOGIPHOCHI 1 O0CMAMHOCMI BUCHOBKY eKCNepmd.
Boonouac, peyensia ¢haxisys ne moowce ciyeyeamu Odicepeiom 00KA3ie, a MAc auuie OONOMINCHUL (KOHCYIbMAmMUGHUL,
MEXHIYHULL) Xapakmep i Modice CIyey8amu nioTpyHmsM OJist NPUSHAYEHHS NOBMOPHOT (000AMKOB80L) eKCnepmu3su abo npoeeoeHHs
nepexpecroeo oonuniy excnepma ma peyenzenma. /s peanizayii npaé ocié Ha cnpageonuse npasocyoosi 3anponoHOEaHO
maxutl NopsiooK OYIHKU OOCMOBIPHOCMI BUCHOBKIE eKcnepma 3anpoeadumu 1 6 YKpaiti, 3 6HeCeHHIM HeOOXIOHUX 3MIH 00
YUHHO2O BIMUUZHAHO20 NPOYECYATbHO2O 3AKOHOOABCMEA OO0 HAOAHHS MONCIUBOCTE YUACHUKAM KPUMIHAILHOZ0 NPOYecy ma
nomepniiomy 3anyuamu 00I3HAHUX OCIO 8 SIKOCMI PeYeH3eHMI6 BUCHOBKIE eKxcnepma

Kuruosi ciioBa: docmyn 00 npasocyoos, 00IpyHmosanicmes UCHOBKY eKcnepmad, 00 €KmMusHiCme 6UCHOBK)Y eKCnepma,
00i3HaNI 0cOOU, peyeH3Y8ANHS BUCHOBKY eKCREPMA, OCKAPICEHHS 8UCHOBKY eKcnepma
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