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Summary: The aim of this paper is to reveal and examine law-making elements in the
jurisprudence of the Constitutional Court of Ukraine. It should be noted that the Con-
stitutional Court has no direct powers to establish new legal norms under national legis-
lation. However, in the process of constitutional interpretation, the case law of the Court
demonstrates de facto the presence of law-making activity, that leads to the extension
of its discretionary power on the formation of law. The paper will focus on the analysis
of the practice of the Constitutional Court of Ukraine with regard to the ‘creative inter-
pretation’ of law. A review of selected case law leads to a conclusion that the Constitu-
tional Court often uses the dynamic interpretation of the Constitution. Moreover, the
Court may change its own legal position in order to protect constitutional rights. Thus,
the Constitutional Court of Ukraine has the right to ‘develop’ the law through evolu-
tive interpretation of the Constitution. It can also be concluded that the Constitutional
Court enjoys a wide ‘margin of appreciation’ in its interpreting of the Constitution.
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1 Introduction

The Constitutional Court of Ukraine (hereinafter - CCU) started its opera-
tion guided by the new Constitution of the independent Ukraine on October 18,
1996. On 1 January 1997, the CCU started accepting motions and constitutional
petitions for consideration.!

It must be noted that starting from 2014, Ukraine has had a systemic over-
haul of the country’s political and legal system. Its primary focus is on the full-
scale judicial reform. The reform started as a response to the popular demand for

1 Ianosan B. M. Koncruryniitamit Cyp Ykpainu. ¥ Cmoniit B. A. (pen). Enyuxnonedis
icmopii Yxpainu. Kuis: Haykosa gymka, 2008, T. 5, c. 73 (SHAPOVAL, Volodymyr. The
Constitutional Court of Ukraine. In SMOLII, Valerii (ed). Encyclopedia of Ukraines His-
tory. Kyiv: Naukova Dumka, 2008, vol. 5, p. 73).
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an independent, fair justice based on the European standards of human rights
protection.

The actual start of the reform was 2015 with the passage of the Law of Ukraine
‘On Ensuring the Right to a Fair Trial>. In 2016 the legislators made respective
amendments to the Constitution of Ukraine® (with regard to the justice system),
passed the new version of the Law of Ukraine ‘On Judiciary and the Status of
Judges™, ‘On the High Council of Justice’.® They were followed by the new Law
of Ukraine ‘On the Constitutional Court of Ukraine® passed in 2017, and the
Law ‘On the High Anti-Corruption Court’ passed in 2018.”

It should be noted that today Ukraine is at the stage of reforming its national
political and legal systems in accordance with the European standards, norms
and principles of law. The role of the Constitutional Court in the interpretation
of the Constitution as the Fundamental Law of the state and the ensuring of
human rights and freedoms is fundamentally changing, which is, particularly,
connected with the introduction of the constitutional complaint in Ukraine.

2 3axoH Ykpainu ‘TIpo sabesmedeHHs mpaBa Ha crpaBemmmsuii cym Ne 192-VIII Big 12
motoro 2015 p. Bidomocmi Bepxoeroi Padu (BBP), 2015, Ne 18, Ne 19-20, ct.132 (The Law
of Ukraine ‘On Ensuring the Right to a Fair Trial’ no. 192-VIII of 12 February 2015. Bul-
letin of the Verkhovna Rada of Ukraine, 2015, no. 18, no. 19-20, st.132). [online]. Available
at: <https://zakon.rada.gov.ua/laws/show/192-19> Accessed: 19.10.2019.

3 Koucruryuis Ykpainu, mpuitasara 28 uepBHsa1996 p., Ne 254k/96-BP. Bidomocmi BepxosHoi
Paou Yipainu (BBP), 1996, Ne 30, ct.141 (Constitution of Ukraine, adopted 28 June 1996,
no. 254k/96-BP. Bulletin of the Verkhovna Rada of Ukraine, 1996, no. 30, st.141). [online].
Available at: <https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80>
Accessed: 19.10.2019.

4 3axon Yxpainu TIpo cymoycrpiit i craryc cyamis’ Ne 1402-VIII Bix 02 yepsua 2016 p.
Bidomocmi Bepxostoi Paou (BBP), 2016, Ne 31, ct.545 (The Law of Ukraine ‘On Judiciary
and the Status of Judges’ no. 1402-VIII of 2 June 2016. Bulletin of the Verkhovna Rada
of Ukraine, 2016, no. 31, st.545). [online]. Available at: <https://zakon.rada.gov.ua/laws/
show/1402-19> Accessed: 19.10.2019.

5 3akon Ykpaiuu TIpo Bumy pamy mpasocymms’ Ne 1798-VIII Bim 21 rpymus 2016 p.
Bidomocmi Bepxoeroi Paou (BBP), 2017, Ne 7-8, ct.50 (The Law of Ukraine ‘On the High
Council of Justice’ no. 1798-VIII of 21 December 2016. Bulletin of the Verkhovna Rada
of Ukraine, 2017, no. 7-8, st.50). [online]. Available at: <https://zakon.rada.gov.ua/laws/
show/1798-19> Accessed: 19.10.2019.

6 3axon Ykpaiuu TIpo Koncruryuiinmit Cyn Ykpainu' Ne 2136-VIII Big 13 mumasa 2017 p.
Bidomocmi Bepxosnoi Paou (BBP), 2017, Ne 35, c1.376 (The Law of Ukraine ‘On the Con-
stitutional Court of Ukraine’ no. 2136-VIII of 13 July 2017. Bulletin of the Verkhovna Rada
of Ukraine, 2017, no. 35, st.376). [online]. Available at: <https://zakon.rada.gov.ua/laws/
show/2136-19> Accessed: 19.10.2019.

7  3akon Ykpaiuu TIpo Buumit antuxopymuiiamit cys Ne 2447-VIII Big 07 vepsus 2018 p.
Bidomocmi Bepxoeroi Paou (BBP), 2018, Ne 24, ct.212 (The Law of Ukraine ‘On the High
Anti-Corruption Court of Ukraine’ no. 2447-VIII of 7 June 2018. Bulletin of the Verkhovna
Rada of Ukraine, 2018, no. 24, st.212). [online]. Available at: <https://zakon.rada.gov.ua/
laws/show/2447-19> Accessed: 19.10.2019.
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The legal foundation for the operation of the Constitutional Court of Ukraine
is formed by the Constitution of Ukraine, the Law of Ukraine ‘On the Constitu-
tional Court of Ukraine, the CCU’s Rules of Procedure and the Regulations ‘On
the CCU’s Secretariat’®

Article 147 of the Constitution states that the main task of the Constitutional
Court of Ukraine is to decide on the issues of conformity of the laws and other
legal acts to the Constitution of Ukraine and provide the official interpretation of
the Constitution of Ukraine. The CCU’s operation is founded on the principles of
the rule of law, independence, collegiality, publicity, reasonableness and binding
effect of its decisions and opinions.’

Nowadays the role of the Constitutional Court in the formation and imple-
mentation of the European legal values has an extremely important theoretical
and practical significance for the development of legal science and practice in
Ukraine, as Ukraine identifies itself with the European civilization, the European
Community. Herewith, the realization of the European legal values serves as the
basis for the creation of the common European legal understanding, thinking
and law-enforcement. Given the European aspirations of Ukraine, its member-
ship in the Council of Europe, the realization and protection of the European
legal values of democracy, the rule of law and human rights are an integral part
of the functioning of the law-governed state. In this context the Constitutional
Court must be one of the major subjects of the formation of modern legal doc-
trine. Currently the Constitutional Court of Ukraine promotes harmonization
and convergence of the legal system of Ukraine with the European Values and
standards of law.

So, the current practice (legal interpretations) by the CCU plays an extremely
important role in the system of state government bodies, its decisions are not just
binding, they are of authoritative and progressive nature stimulating the dynam-
ic and integrating development of law.

Stanislav Shevchuk, the CCU Chairman, believes that the trust in Ukraine’s
court system can be restored by passing argumentative decisions that can be
understandable for the people and useful in active communication with the pub-
lic. “An individual in a democratic society is free, the purpose of the Constitution
is to guarantee freedoms. This is the only way to build a constitutional democra-
cy”, stresses S. Shevchuk.'”He also stated that human rights are inherent funda-

8 Ilonoxenns IIpo Cexperapiat Koncrurymniitaoro Cyay Ykpainuu iz 21 rpynss 2011 poky,
sarBepmkeHe Pinrennam Koncruryniitnoro Cyny Yipainu Ne 26-p/2011. Odpiuitinuii se6-
caiim Koncmumyuitinozo Cydy Yikpainu (Regulation ‘On the Secretariat of the Constitu-
tional Court of Ukraine’ of 21 December 2011, adopted by the Decision of the Consti-
tutional Court of Ukraine no. 26-p/2011. Official web-site of the Constitutional Court of
Ukraine). [online]. Available at: <http://www.ccu.gov.ua/docs/179> Accessed: 19.10.2019.

9 The Constitution of Ukraine, adopted 28 June 1996, Chapter XII.

10 Tomosa Koncruryniitnoro Cyny Ykpaimm Cranicnas Illeuyk: "Konctutynis - ne He
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mental rights protected by the Fundamental Law of the land. “The Constitution
reflects not only the text, but values and the spirit as well. It is a sacred document
and now is the time when everyone should learn to respect it”"!

According to Stanislav Shevchuk, the CCU’s key mission as a guarantor of
the legality and justice is to protect the Constitution of Ukraine, which is the
fundamental value of the Ukrainian society rather than a mechanism wielded
by the authorities. “The Constitutional Court of Ukraine is the Court over any
laws, that is why we are ready to protect the Constitution of Ukraine against any
potential infringements by the state”, emphasized the Chairman.*

2. The nature and essence of law-making activity of the Constitutional
Court in Ukraine

2.1 Doctrinal arguments: pro and contra

The legal nature of acts passed by the Constitutional Court of Ukraine has
been the subject of the studies by many Ukrainian legal scholars including S.
Shevchuk, Ye. Yevhrafov, A. Selivanov, V. Tatsii, Yu. Todyka, M. Teslenko, V.
Tykhyi, Yu. Bilousov, P. Tkachuk, V. Shapoval and others.

V. Tykhyi, for instance, believes that acts of the CCU are interpretative. They
have the normative meaning since they have explanatory norms that do not con-
stitute normative and legal acts. The functional intent of the decisions of the
CCU on the official interpretation of the Constitution of Ukraine serves as a legal
tool to ensure that the Constitution is understood and applied accurately and
unambiguouslyn, making it one of the legal means to secure the constitutional
legality and safeguard of the Constitution of Ukraine."

Some lawyers make assumptions that the decisions of the CCU should be
seen not as official acts of interpretation, they should rather be seen as judicial
precedents that contain certain legal norms, because under the Constitution of
Ukraine the decisions and opinions ruled by the Constitutional Court of Ukraine
are binding, final and cannot be appealed. S. Shevchuk, for example, assesses
them in the view of the judicial precedent doctrine' and states:

JMIlIe TeKCT, a ¥ niHHocTi Ta pyx". CynoBa Bnafa YKpaiHu, nosi0omneHHs npec-cayuou
Cydy (SHEVCHUK, Stanislav. Chairman of the Constitutional Court of Ukraine: "The
Constitution is not only a text, but values and the spirit as well". Judicial Power of Ukraine,
messages of the Court's press service. [online]. Available at: <https://court.gov.ua/press/
news/481840/> Accessed: 19.10.2019).

11 Id

12 Id.

13 Tuxwuit B. I1. IIpaBosa npupona Koncturyniiinoro Cyzny Ykpainm, itoro noBHOBaKeHHs,
pimeHHa Ta BUCHOBKM. [Ipaso Yipainu, 2012, Ne 1-2, c¢. 97-111 (TYKHYI, Volodymyr.
The Legal Nature of the Constitutional Court of Ukraine, I...ts Powers, Decisions and
Conclusions. Law of Ukraine, 2012, no. 1-2, pp. 97-111).

14 Ilepuyk C. Illogo o608’ s13xoBoCTi pimens Koncruryunitnoro Cyny Ykpaity y KOHTeKCTi
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[...] in the states with Romano-Germanic law the official judicial prec-
edent is not recognized as a source of law, though in practice it serves in
the form of a concept of the ‘constant jurisprudence’ (Fr. jurisprudence
constante), under which a series of the earlier adopted and authorized
court decisions is viewed as compelling proof for the accurate interpreta-
tion of the legal norm (italic emphasis in the original)."

Ye. Yevhrafova notes that the CCU decisions on finding laws and other legal
acts unconstitutional is an element of the current legislation and in the hierarchy
they take precedence over laws, i.e. they are second in line after the Constitution
of Ukraine.'* Moreover, the special legal nature of the CCU’s decisions is also
conditioned by the fact that the decisions on the unconstitutionality of laws and
other legal acts at the same time set the direction of legal policies pursued by the
Parliament, the Head of State, the Cabinet of Ministers of Ukraine."”

At the same time a number of renowned legal scholars have been persistent
in their support for the view that the CCU has a law-making function. For exam-
ple, Yu. Shemshuchenko and V. Pohorilko identify a legislative (law-making)
function among other functions of the CCU, it consists of ‘negative law-making’
and interpretations (italic emphasis in the original).'® At the same time the Par-
liament is responsible for the ‘positive law-making’. The reasoning behind this
view is that CCU’s decisions on the unconstitutionality of legal acts revoke them,
and so these decisions have the power of normative and legal acts.” Thus, M.
Teslenko notes that the law-making function of the CCU stems from its special sta-
tus of a single body of constitutional oversight (review) in Ukraine that is author-

TOKTPUHM CyfOBOTO IpeneneHty. IIpaso Yxpainu, 2000, Ne 2, c. 45-48 (SHEVCHUK,
Stanislav. On the Binding Nature of the Decisions of the Constitutional Court of Ukraine
Within the Context of the Doctrine of Judicial Precedent. Law of Ukraine, 2000, no. 2,
pp. 45-48).

15 Ilesuyk C. B. 3acanvHomeopemuuni npobremu HopmamueHocmi akmie cy0osoi énaou:
aBroped. Auc. ... i-pa fopuz. Hayk: 12.00.01, HamionanbHa ropuanyHa akajeMis Ykpainu
imeni fIpocmaBa Myzaporo, Xapkis: [6. B.], 2008, c. 23 (SHEVCHUK, Stanislav. General
Theoretical Problems of Normativity of the Judicial Power Acts: Abstract of the Thesis for the
Doctor Habilitatus degree: 12.00.01, Yaroslav the Wise National Law Academy of Ukraine,
Kharkiv, 2008, p. 23).

16 €srpadosa €. Axtum Koucturyniitmoro Cyay VkpaiHm B cucTeMi HaliOHaIbHOTO
3aKoHofaBcTBa. IIpaso Yxpainu, 2001, Ne 10, c. 66-68 (YEVHRAFOVA, Yelyzaveta. Acts
of the Constitutional Court of Ukraine Within the System of the National Legislation. Law
of Ukraine, 2001, no. 10, pp. 66-68).

17 Id.

18 Ilemmyuenko lO. C., Iloropinko B. ®. IIpo6nemu ¢ynxuiit Koncruryniinoro Cynmy
Ykpaiun. Bichux Koncmumyyiiinozo Cydy Ypainu, 2002, Ne 2, c. 54-56 (SHEM-
SHUCHENKO, Yurii, POHORILKO, Viktor. On Problems of Functions Performed by
the Constitutional Court of Ukraine. Constitutional Court Ukraine Bulletin, 2002, no. 2,
pp. 54-56).

19 TYKHYI, Volodymyr, 2012.
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ized by the Constitution to adopt acts of the universally binding nature.” How-
ever, these decisions do not create legal norms, which is not inherent in the CCU’s
mission and powers, they only remove’ from the legislative system those acts that
contradict the Constitution of Ukraine (italic emphasis added).?! It should be
noted in this respect that the content of these decisions and opinions, primarily
those on the official interpretation of the norms of the Constitution of Ukraine,
are of the derivative nature in this sense that they do not exist independently of the
respective norms (because the duration of the time effect that the CCU’s decisions
have is determined by the effect of the norm being interpreted),” and they can
be duly accounted only in the process of the application of law with regard to the
Constitutional provisions.

At the same time V. Shapoval argues that “it would be too categorical to assert
that such decisions and opinions of the Constitutional Court of Ukraine are legal
acts” (italic emphasis added).?* It is with this particular concept of the ‘negative/
positive’ legislator that the problem of denying the normative features of the CCU’s
decisions is associated with. For example, O. Skrypniuk,? and V. Shapoval believe
that the recognition of the law-making nature present in the CCU’s decisions
and opinions would place the Court above the whole state mechanism and even

20 Tecnenko M. B. Kowcmumyuiiina topucouxyis 6 Yipaini. Kuis: Illxoma, 2003, c. 39
(TESLENKO, Myroslava. Constitutional Jurisdiction in Ukraine. Kyiv: Shkola, 2003, p. 39).

21 Maptuniok P. IIpaBosa npupopa ta opuanyHi xapakrepuctuku akris Koncturynitnoro
Cyny Yxpaiun. ITionpuemmuymeo, ocnodapcmeo i npaso, 2008, Ne 1, c. 3-6 (MARTYNI-
UK, Roman. The Legal Nature and Judicial Characteristics of the Acts of the Constitutional
Court of Ukraine. Entrepreneurship, Economy and Law, 2008, no. 1, pp. 3-6).

22 Tuxwuit B. IIpaBornymadenns Koncruryniitaum CyzmoMm Ykpainm Ta mpaBoBa HPUPOJia
jioro pimens. Bicnux Koncmumyuiiinozo Cydy Ykpainu, 2001, Ne 1, c. 66; dus. makomu
Tuxuii B. [lia pimens Koncruryniitnoro Cyny Ykpainu B waci. Bicnux Koncmumyuitinozo
Cydy Ykpainu, 2001, Ne 5, c. 51 (TYKHY]I, Volodymyr. Judicial Interpretations by the Con-
stitutional Court of Ukraine and the Legal Nature of Its Decisions. Constitutional Court
Ukraine Bulletin, 2001, no. 1, p. 66; see also TYKHYI, Volodymyr. The Effect of the Deci-
sions by the Constitutional Court of Ukraine Over Time. Constitutional Court Ukraine
Bulletin, 2001, no. 5, p. 51).

23 MARTYNIUK, Roman, 2008.

24 Ilamosan B. KoHuemmis KOHCTUTYLifiHOrO Cymy a60 BiANOBIFHOro iHCTUTYTY, IO
371IICHIOE KOHCTUTYL{IHNUIT KOHTPOJIb, SIK ‘HETaTMBHOTO Ta ‘IO3UTUBHOTO 3aKOHOMABLIA.
Y Hauionanvua 0onosiov Komcmumyuyitinozo Cydy Ykpainu na memy: TIpobremu
3aKOHO0ABUUX NPOANUH 6 KOHCMUmyiiinii opucnpydenyii’, c. 5 (SHAPOVAL, Volo-
dymyr. The concepts of the Constitutional Court or the corresponding institution which
implements the constitutional control as a ‘negative’ and ‘positive’ legislator. In the Nation-
al Report of the Constitutional Court of Ukraine ‘On the Problems of Legislative Omission in
Constitutional Jurisprudence’, p. 5). [online]. Available at: <http://www.confeuconstco.org/
reports/rep-xiv/report_Ukraine_uk.pdf> Accessed: 1.5.2019.

25 Ckpunniok O. B. [Ipasosi aktu Koncturyuniitnoro Cyny Ykpainu K gyKepea Cy4acHOTo
KOHCTUTYIIifHOrO mpaBa YKpainu. IIpaso Ykpainu, 2012, Ne 3-4, c. 404-410 (SKRYP-
NIUK, Oleksandr. Legal Acts of the Constitutional Court of Ukraine as a Source of the
Modern Constitutional Law in Ukraine. Law of Ukraine, 2012, no. 3-4, pp. 404-410).
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the Constitution itself.* At the same time it must be noted that the Ukrainian
doctrine has not studied the CCU’s operation in terms of ‘activism, ‘moderation,
‘minimalism’?’

In his turn V.M. Shapoval believes that the CCU’s decisions and opinions
cannot have the nature of normative and legal acts that have the capacity to
actively regulate public relations.”® The competence of the Constitutional Court
of Ukraine determined by the Constitution and the legislation does not pro-
vide for law-making other than that of regulating some issues with regard to
the organization of its own operation.”” At the same time it does not preclude
the acts by the CCU on the official interpretation of the Constitution of Ukraine
from being recognized as those having a normative nature in the sense of their
function to clarify the current Ukrainian laws without being directly and inde-
pendently involved in the regulation of public relations, nevertheless, they do
have effect on the formation and development of the national legal system.

Retired CCU Judge M. Koziubra notes that with the guide of its specific
nature the constitutional jurisdiction should be dominated not by the adversarial
principle, but rather the research principle. Still the research should not be taken
in its absolute form and the operation of the Court should not be seen as tan-
tamount to that of an academic or research institution. The thing is that in the
process of developing a decision to provide a comprehensive consideration of the
case the CCU takes into account both the legal position of individual bodies of
state government and the opinion of recognized scholars.*® In this way the offi-
cial interpretation of constitutional norms naturally combines legal and doctrinal
interpretations.™

26 Ilamosan B. CraHOB/IEHHS KOHCTUTYLIHOI IOpUCAMKILil B YKpaiHi. IIpasosa depicasa,
1998, Bum. 9, c. 110-116 (SHAPOVAL, Volodymyr. Establishment of the Constitutional
Jurisdiction in Ukraine. Constitutional State, 1998, no. 9, pp. 110-116).

27 SKOMOROKHA, Viktor, PSHENYCHNYT, Ihor. The concepts of the Constitutional Court
or the corresponding institution which implements the constitutional control as a ‘nega-
tive’ and ‘positive’ legislator. In the National Report of the Constitutional Court of Ukraine
‘On the Problems of Legislative Omission in Constitutional Jurisprudence’, p. 5.

28 Illamosan B. CraHOBIeHHA KOHCTMUTYLiOHami3My B YkpaiHi: mpo6nemu Teopii. IIpaso
Ypainu, 1998, Ne 5, c. 29 (SHAPOVAL, Volodymyr. Establishment of the Constitutional-
sim in Ukraine: Theoretical Problems. Law of Ukraine, 1998, no. 5, p. 29).

29 National Report of the Constitutional Court of Ukraine ‘On the Problems of Legislative
Omission in Constitutional Jurisprudence’, 21 p. [online]. Available at: <http://www.confeu-
constco.org/reports/rep-xiv/report_Ukraine_uk.pdf> Accessed: 19.10.2019.

30 Tonwapos B. Bin crapoi Teopii TrIymMmayeHHA O HOBOI: OCHOBHI BUMK/IMKM Ta pillleHHA.
Dinocopiss npasa i 3aeanvia meopis npasa, Ne 1. — 2/2014, c. 53-69 (HONCHAROV,
Volodymyr. From the Old to the New Theory of Interpretation: the Main Challenges and
Solutions. Philosophy of Law and the General Theory of Law, 2014, no. 1-2, pp. 53-69).

31 Tomuiit B.B. OdiuifiHe TIyMaueHHA KOHCTUTYIHIHMX HOPM ILNOAO IPaB JIONVHYU Y
mapagurMi pUANYHOi repMeHeBTUKM. [Iy6niune npaso, 2016, Ne 1 (21), c. 276-283 (TOP-
CHII, Vasyl. The Official Interpretation of the Constitutional Provisions of Human Rights
in the Paradigm of Legal Hermeneutics. Public Law, 2016, no. 1 (21), pp. 276-283).
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The output of the CCU’s influence could take the form of an actual revocation
of the ‘accountable’ legal acts generating the positive effect on the law-making
by the respective authorized bodies. And this is particularly the reasoning for a
well-known thesis stating that the activity of the Constitutional Court of Ukraine
can be relatively defined as ‘negative law-making’ (italic emphasis added).” This
‘negative law-making’ by the CCU stems from the need to ensure an effective
operation for the principle of the separation of powers that requires the avail-
ability of an independent referee with the exclusive competence to operate the
system of checks and balances.”

Through this process the CCU exercises a priori (preventative) and a poste-
riori (repressive) control. A priori (preventative) control extends to two categories
of cases: 1) on petitions from the President of Ukraine or the Cabinet of Minis-
ters of Ukraine the CCU provides opinions on conformity to the Constitution of
Ukraine of applicable international treaties of Ukraine or of international trea-
ties submitted to the Verkhovna Rada of Ukraine for its consent to a binding
nature thereof; on petitions of the Verkhovna Rada of Ukraine the CCU ren-
ders opinions on conformity to the requirements of Articles 157 and 158 of the
Constitution of Ukraine of a draft law with amendments to the Constitution
of Ukraine. A posteriori (repressive) control is exercised by the CCU in the fol-
lowing cases: on conformity to the Constitution of Ukraine of laws and other
legal acts by the Verkhovna Rada of Ukraine, acts of the President of Ukraine,
acts of the Cabinet of Ministers of Ukraine, legal acts of the Verkhovna Rada
of the Autonomous Republic of Crimea; on the conformity to the Constitution
of Ukraine of applicable international treaties; observance of the constitutional
procedure for investigating and considering a case on removal of the President
of Ukraine from office through impeachment; violation by the Verkhovna Rada
of the Autonomous Republic of Crimea of the Constitution of Ukraine or laws of
Ukraine in case of the early termination of its powers pursuant to the decision of
the Verkhovna Rada of Ukraine. It is primarily with the a posteriori control over
constitutionality when the problems of legislative gaps arise. Systemic analysis into
the legal acts during the consideration of a case gives the grounds for the CCU to
highlight the presence of certain legislative gaps. If the provisions of normative
and legal acts are found unconstitutional they lose their effect on the date of the
decision made by the CCU.**

32 IIsix M. B. [Tpo cucremy ropuandHyx aKTis. Bicnukx Axademii npasosux nayx, 2002, Ne 4
(31), c. 18 (TSVIK, Marko. On the System of Judicial Acts. Journal of the National Academy
of Legal Sciences of Ukraine, 2002, no. 4 (31), p. 18).

33 MARTYNIUK, Roman, 2008.

34 JocmifpKeHHsI Ta OL{iHKA KOHCTUTYILITHOCTI 3aKOHOJaBumx mporannH. OcobmmBocTi
ZocmimpKeHHA 3aKoHofaBuKx nporanuH (Investigation and assesment of the constitution-
ality of legislative ommision. Peculiarities of the investigation of legislative omission. In
the National Report of the Constitutional Court of Ukraine ‘On the Problems of Legislative
Omission in Constitutional Jurisprudence’, p. 13).
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At the same time V. Topchii notes that the existence of a hermeneutic cir-
cle extrapolated on the operational procedure by the official interpretation of
the Constitution, makes it possible to introduce into scientific circulation the
term of ‘constitutional and hermeneutic process’ (italic emphasis added), it may
be defined as “a scientifically substantiated multi-component intellectual and
creative interpretation process by the authorized subjects of law and scholars
studying the text of the Constitution with the account for the discourse of its
establishment with the aim of identifying the relevant senses in constitutional
norms to secure the further enhancement of the law enforcement operation”*
At the same time the scholar underscores that the process of the official interpre-
tation of norms spelled out in the Constitution of Ukraine not only serves the
purpose of addressing legal collisions that arise in the process of law enforce-
ment, it makes the recurrence of this situations in future impossible. Thus, “[...]
the constitutional and hermeneutic process is of the indicating, imperative and
preemptive nature concurrently, otherwise the operation of the Constitutional
Court of Ukraine would have lost its sense to some extent”*

At the same time we also have to be mindful of the value-setting role played
by the CCU, it creates the capacity to accumulate value-based reference points
of law as a social and cultural phenomenon, re-frame and interpret legal norms
within the context of their relations with the respective value-based reference
points in the domain of law. In addition, the CCU has an inherent system-making
role of interpreting the Constitution of Ukraine in the context of the unity of
legal norms spelled out in the Constitution; the results of these interpretations
will have a universally binding nature for the future work in the field of interpret-
ing and applying the law by other subjects of law.*”

Some scholars suggest using a percieved intent of an abstract ‘ideal’ legisla-
tor as a guide. It means that the interpretation of law should be based not on
the question of what, for example, the 226 People’s Deputies had in mind when
they were pushing buttons in the session hall (it is almost impossible to give an
answer to this question), instead the question should deal with the intent of an
‘ideal’ legislator while formulating the respective regulation.*®

In addition, in the process of analyzing cases, the CCU refers to the practice
of the European Court of Human Rights (especially recently, particularly after

35 TOPCHII, Vasyl, 2016, pp. 276-283.

36 Id.

37 Korenko M. B. Ponb cucreMHOro TaymadeHHs B IpaBOiHTepIIpeTaliiHill AifAnbHOCTI
Koncruryniitnoro cyny Ykpainn. Yaconuc Kuiscvkozo ynisepcumemy npaea, 2015, Ne 2,
c. 61-67 (KOTENKO, Mykola. Systematic interpretation and its role in the law-interpre-
tational activities of the Constitutional Court of Ukraine. Scientific Journal “Chronicles of
KUL”, 2015, no. 2, pp. 61-67).

38 Mipomnnyenko A. M. CraridHe Ta fyHaMiqHe TIyMadeHHs npaBa. [Ipaso i epomadsucoke
cycninbemeo, 2012, Ne 1, ¢. 59 — 66 (MIROSHNYCHENKO, Anatolii. Static and Dynamic
Interpretation of Law. Law and Civil Society, 2012, no. 1, pp. 59-66).
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the adoption of the Law of Ukraine ‘On the Fulfillment of Decisions and Appli-
cation of Practice of the European Court of Human Rights’).* Namely, Chapter
4 of the Law (‘Application of the Convention and the Practice of the Court in
Ukraine’) and Article 17 clearly say that in the consideration of cases the courts
of Ukraine are to use the European Convention on Human Rights (ECHR) and
the practice of the European Court of Human Rights (ECtHR) as the respective
sources of law.*® Moreover, the representative body is bound to undertake legal
examination (standpoint) of all the draft laws and subordinate normative acts that
are subject to state registration, in order to establish their conformity to the ECHR,
a special report is to be drafted based on the findings of this examination. A fail-
ure to undertake this examination or a report finding the non-conformity of the
subordinate normative act to the ECHR requirements constitutes the grounds to
reject the registration of the respective subordinate act. At the same time the Par-
liament is required to ensure the continuous and reasonable periodical review
of applicable laws and subordinate acts to establish their conformity with the
ECHR and the practice of the ECtHR, primarily in the areas of law enforcement,
criminal proceedings, deprivation of liberty. Based on the findings of the review,
the representative body submits to the Cabinet of Ministers of Ukraine (the gov-
ernment) proposals on amending the applicable laws and subordinate acts to
bring them in conformity to the ECHR requirements and the respective practice
of the ECtHR. In their turn the Ministries and other bodies of the central execu-
tive state government are responsible for undertaking systemic control over the
exercise within their subordinate agencies the administrative practices to ensure
their conformity with the ECHR and the practice of the ECtHR.*!

According to P. Yevhrafov and V. Tykhyi, the use of the legal interpretations
of the ECtHR by national courts, including the Constitutional Court of Ukraine,
is mandatory under Article 31, III b) of the Vienna Convention on the Law of
Treaties (1969) as per the following practice of the application of the Treaty.** At
the same time the scholars note that the ECHR norms and supplementing Pro-
tocols have been used as examples in the process of formulation and adoption of
the Constitution of Ukraine. In this way the interpretations by the ECtHR should

39 3akon Ykpainu TIpo BMKOHAaHHs pillleHb Ta 3aCTOCYBAaHHS IIPAKTUKM EBPOIEIICHKOr0
Cymy 3 mpaB mopuHN Bif 23 motoro 2006 p. Ne 3477-1V. Bidomocmi Bepxosroi Paou
Ykpainu (BBP), 2006, Ne 30, c1.260 (The Law of Ukraine ‘On the Fulfillment of Decisions
and Application of Practice of the European Court of Human Rights’ of 23 February 2006
no. 3477-IV. Bulletin of the Verkhovna Rada of Ukraine, 2006, no. 30, st.260). [online].
Available at: <https://zakon.rada.gov.ua/laws/show/3477-15> Accessed: 19.10.2019.

40 Id., Art. 17.

41 Id, Art. 19.

42 €srpados II. IlpaBoraymMadHa AisANbHICT €BPOIEICHKOTO CyAy 3 IpaB MIOAWHM i il
3HAUeHHA AnA YKpainu. Jurisprudentia: inmepuem-eudanus ‘FOpucnpyoenyis on-line’
(YEVHRAFOV, Pavlo. Judicial Interpretations by the European Court of Human Rights
and Their Significance for Ukraine. Jurisprudentia: Internet-Edition Jurisprudence on-line’.
[online]. Available at: <https://www.lawyer.org.ua/?i=12> Accessed: 19.10.2019.
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also be used in the interpretations of the respective norms of the Constitution
of Ukraine. In addition, under Protocol No. 2 to the ECHR, conferring upon
the European Court of Human Rights competence to give advisory opinions,
the ECtHR can upon request from the Committee of Ministers of the Council
of Europe provide advisory opinions on legal issues with regard to the inter-
pretation of the ECHR and supplementing Protocols. These opinions constitute
recommendations by experts, i.e. they do not have a legally binding nature and
considerably differ by its interpretation object from the interpretations by the
ECtHR in its consideration of cases involving the violations of the ECHR. The
use of reasoned opinions by the European Court of Human Rights that com-
prises of respected legal scholars, is justified.*

In his turn, S.Shevchuk lists the following approaches to the use of the prac-
tice of the ECtHR by the Constitutional Court of Ukraine in order to substantiate
its own legal positions: 1) reference’ method — the CCU makes brief references to
the existence of certain European standards with regard to the matter in question
without providing any details, i.e. without citing specific articles from the ECHR
or decisions of the ECtHR; 2) ‘casuistry’ — the CCU cites specific articles of the
ECHR as well as the list of respective decisions; 3) the casuistry-content’ method
- the reference is made not only to the specific article of an international treaty
or court’s decision, but rather to its extended content.*

2.2 Establishing legal norms. Are there any manifestations of law-making acti-
vity in the case law of the Constitutional Court of Ukraine?

The issue regarding the ‘establishment’ of legal norms by the CCU is a debated
one within the national legal doctrine. There is a number of factors behind that.
For instance, Ukraine’s legal system tends to be closer to the Romano-Germanic
legal family where the overwhelming majority of states recognize the normative
and legal act as the primary and binding source of law, while in the classification
of the sources of law, the court precedent, at least formally, is a secondary and
rather persuasive source of law. In the words of A. Selivanov, “Ukrainian court
practice tends to see the court precedent as an element of lawyers’ professional
conscience that they use as some sort of guidance in legal thinking to decide
on court disputes”* At the same time, recent globalization and integration pro-

43 Id.

44 Tlesuyk C. B. 3azanvro-meopemuuni npobnemu HOpMAmMusHoCmi axmis cy0oeoi 61aou
[Tekcr]: muc. ... p-pa opup Hayk : 12.00.01, Har. ropup. akap. Ykpainu im. SpocmaBa
Mygporo. — Xapkis, 2008, c. 318 — 319 (SHEVCHUK, Stanislav. General Theoretical Prob-
lems of Normativity of the Judicial Power Acts [Text]: Thesis for the Doctor Habilitatus
degree: 12.00.01, Kharkiv, Ukraine: Yaroslav Mudryi National Law Academy, 2008, p. 318
— 319).

45 Cenisanos A. O., Crpwxkak A. A. ITumanHsa meopii KOHCMUMYUiliHo20 npasocydos 6
Ykpaini: akmyanvHi AUMAHHA Cy4acHo20 Po3sUmKy KOHCMumyuitinozo npasocyoos. Kuis:
Jloroc, 2010, c. 103 (SELIVANOV, Anatolii, STRYZHAK, Andrii. On Theoretical Issues of
Constitutional Justice in Ukraine: Relevant Questions on the Current Development of the
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cesses have contributed to the convergence of not only different legal systems,
but of legal families as well. This process is fueled primarily by the needs of the
legal practice and the necessity to develop and adjust the law to meet the modern
needs of society and to protect human rights.

Ukraine does not have a system of the sources of law established de jure at the
legislative level. This model has been developed within the legal doctrine instead.
It is believed that the judicial power cannot establish new legal norms as it will
contradict the principle of the separation of powers. So, in the Resolution of
the CCU of 30 November 2006, regarding the rejection to initiate constitutional
proceedings in the case involving the constitutional petition made by 46 People’s
Deputies of Ukraine concerning the conformity to the Constitution of Ukraine
of Clause 17 in the Methodology of Calculating and the Procedure of Using the
Payments Received in Return for the Lease of State Property as per the Decree
of the Cabinet of Ministers of Ukraine of 4 October 1995 no. 786, and regarding
other issues in this petition the CCU stated that the Court “[...] has no author-
ity to change or amend acts of the applicable laws of Ukraine. Article 6 of the
Constitution of Ukraine stipulates that, ‘State power in Ukraine is exercised on
the principles of its division into legislative, executive and judicial power. [...]
Article 75 of the Constitution of Ukraine makes the Ukrainian Parliament, the

2 46

Verkhovna Rada of Ukraine, the sole body of legislative power in Ukraine™.

Hence the courts are only to apply the law and consequently any acts and
decisions by courts deal with applying the norms instead of making them. That
is why the Doctrine is dominated by the opinion that CCU’s acts of interpreting
the Constitution are of an interpretative and law-applying nature. In my opin-
ion, though, the sensu stricto division of power between the legislative, executive
and judicial branches of government is impossible and not advisable, since each
of the branches has certain powers to adopt normative acts (normative compe-
tence), i.e. basically legal norms. This division should be viewed in the sense that
only the Parliament has the right to pass the laws which is its key prerogative.
In this regard it must be noted that under the new Law ‘On the Constitutional
Court of Ukraine, CCU is currently engaged exclusively with the interpretation
of the Constitution of Ukraine, though it used to provide official universally
binding interpretations on the laws of Ukraine as well, it could have undermined
the effectiveness with which the system of checks and balances operated within
the current model of the separation of powers. In this regard there are debates
on the legal essence that different sources of law have, including the CCU’s acts
as a special body of constitutional jurisdiction. These debates are also fueled by
the question of the place and the status of the Court within the system of the state
government bodies and, consequently, the legal nature of its acts. It stems from,

Constitutional Justice. Kyiv: Lohos, 2010, p. 103).

46 Resolution of the Constitutional Court of Ukraine of 30 November 2006 no. 16-y/2006.
[online]. Available at: <https://zakon.rada.gov.ua/laws/show/v016u710-06/sp:max25>
Accessed: 19.10.2019.
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primarily, the special role that the CCU plays, i.e. ensuring the supremacy of the
Constitution of Ukraine.”” Among the state government bodies the CCU has a
special place and a special role in the work of the system of checks and balances
(the role of a referee).

Under the Constitution of Ukraine, a decision or an opinion of the CCU
shall be binding, final and may not be appealed. While laws, other acts or some
of their provisions that were declared unconstitutional, lose their effect from the
day of the adoption by the Court of a decision declaring their unconstitutional-
ity, unless otherwise provided by the same decision, but not earlier than the date
of its adoption.* In addition, Article 8 of the Constitution of Ukraine specifies,
“In Ukraine, the principle of the rule of law is recognized and effective. The Con-
stitution of Ukraine has the highest legal force. Laws and other normative legal
acts are adopted on the basis of the Constitution of Ukraine and shall conform
to it”** That is why we arrive to a logical question whether there is any need to
compare acts of the CCU with other acts, those passed by the Parliament, for
instance. I am confident that we have to abandon the mechanistic approach to
developing classifications and artificial models of the sources of law, we should
focus instead on their practical effects, the effectiveness and the role that the
CCU has in the development of the legal system, making it more flexible and
capable to adjust to the needs and meet the challenges.

2.2.1 Examples of ‘law-making’ elements in the case law of the Constitutional
Court of Ukraine and their impact on the understanding and application of consti-
tutional principles, human rights and freedoms

A vivid illustration of the law-making activity of the Constitutional Court of
Ukraine at the constitutional level is the Decision by the CCU of 30 September
2011, no. 20-rp/2010, with which the Court changed the form of state govern-
ment in Ukraine transforming it from the parliamentary-presidential into the
presidential-parliamentary republic.* In its decision the CCU declared uncon-
stitutional the Law of Ukraine ‘On Introducing Amendments to the Constitution
of Ukraine’ of 8 December 2004, no. 2222 (it established the parliamentary-pres-
idential form of state government), referring to violations in the constitutional
procedure when the Law was considered and adopted. Thus, the CCU estab-
lished that Ukraine would be governed by the Constitution in the version of
1996 that established the presidential-parliamentary republic as the form of state
government in Ukraine.”

47 The Law of Ukraine ‘On the Constitutional Court of Ukraine’ of 13 July 2017, Art. 1.

48 The Constitution of Ukraine, adopted 28 June 1996, Arts. 1512 152.

49 Id., Art. 8.

50 Decision of the Constitutional Court of Ukraine of 30 September 2010 no. 20-rp/2010.
[online]. Available at: <https://zakon.rada.gov.ua/laws/show/v020p710-10> Accessed:
19.10.2019.
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With this Decision the CCU assumed the exclusive powers of the Parliament
in part of amending the Constitution of Ukraine. This Decision of the Court was
criticized not only by the Ukrainian but also by the international community.
Namely, the European Commission for Democracy through Law (Venice Com-
mission) stated in its Decision that the return to the Constitution of Ukraine in
the version of 1996 pursuant to the CCU’s Decision

raises questions of legitimacy with respect to the present state institu-
tions, since the President and the Parliament were elected under con-
stitutional rules that are no longer recognized as valid. The President of
Ukraine, as from this judgment, enjoys far more powers than could be
foreseen by the voters when he was elected. The working of the main state
organs is now based on rules changed by a court and not on rules changed
by the Verkhovna Rada, as a democratically legitimate body.*

2.2.2 The death penalty case

Another important decision by the CCU that features some clear elements
of law-making at the sub-constitutional (statutory) level is the Decision of 29
December 1999, no. 11-rp/99 (the death penalty case),” in which the Constitu-
tional Court of Ukraine decided that the provisions of Article 24 of the General
Part and the provisions of the sanctions specified by the Special Part of the Crim-
inal Code of Ukraine, that provide for death penalty as a type of punishment,
contradict with the Constitution. At the same time, the Constitutional Court
stated that the key consideration in the recognition of an individual’s right to
life under the Constitution of Ukraine are the provisions stating that this right is
integral, inalienable and non-derogable.

A person has the right to life from birth and it is protected by the state.
[...] Taking the human life by the state as the result of a death penalty as a
type of punishment, even within the provisions specified by the law, is a
derogation of the integral human right to life, it contradicts the Constitu-
tion of Ukraine (‘emphasis added’).**

The CCUs role in the mechanism of protecting human rights and freedoms
is of particular interest. Some scholars (O. Kalinichenko, O. Klymovych, R. Mar-
tyniuk, I. Petriv and others) believe that the function of protecting human rights
and freedoms is not intrinsic with the CCU, others (A. Husiev, A. Selivanov,

52 Opinion of the Venice Commission On the Constitutional Situation in Ukraine no. 599/2010
of 17-18 December 2010 (CDL-AD(2010)04), p. 11. [online]. Available at: <https://www.
venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2010)044-e> Accessed:
19.10.2019.

53 Decision of the Constitutional Court of Ukraine of 29 December 1999 no. 11-rp/99.
[online]. Available at: <https://zakon.rada.gov.ua/laws/show/v011p710-99> Accessed:
19.10.2019.
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A. Stryzhak, V. Tykhyi) are of the opinion that this function is inherent in the
Court’s functioning. At the same time the majority of academics are arguing that
the protection of human rights starts with legal understanding, hence there is no
reason to reduce the function of protecting human rights only to the passage of
certain normative and legal acts, oversight of the observance of some provisions
in laws and bylaws or consideration of cases involving specific offenses in this
field.” Since the CCU plays a humanistic role that consists of ensuring human
rights and freedoms while ascertaining and clarifying the content and the sense
of legal norms to be interpreted,® especially within the context of considering
constitutional complaints.

2.2.3 Case of involuntary hospitalization of incapable persons to a mental
health institution

An extremely important and even a landmark decision in the development
of Ukraine’s legal system is the Decision by CCU no. 2-rp/2016 of 1 June 2016, in
the case involving the constitutional petition of the Ukrainian Parliament Com-
missioner for Human Rights on the conformity to the Constitution of Ukraine
of Paragraph 1, Article 13 of the Law of Ukraine ‘On Psychiatric Aid’ (the case
involving judicial review over hospitalization of incapable persons to a mental
health institution).”

The subject of the right to constitutional petition - the Ukrainian Parliament
Commissioner for Human Rights - petitioned the CCU with a motion to declare
unconstitutional the provision of the Law of Ukraine ‘On Psychiatric Aid’ of
22 February 2000, under which a legally incompetent person, can be admitted
involuntarily (committed) to a mental health institution only at the request or
with the consent of his or her guardian. The provision of this Law made it pos-
sible for admitting a legally incompetent person to a mental facility without a
court decision taken on the grounds of a legal examination into the substantia-
tion of and necessity for an involuntary hospital admission of this sort. In the
opinion of the subject of the right to constitutional petition, an admission of a
legally incompetent person to a mental facility at the request or with the consent
of his or her guardian without a court decision contradicts the Constitution of
Ukraine and is an act of deprivation of liberty within the context of Article 5 IV
ECHR, since this person is held in a constrained space for a long time without
this person’s informed consent.

55 TOPCHII, Vasyl, 2016, pp. 276-283.

56 KOTENKO, Mykola, 2015, pp. 61-67.

57 Decision of the Constitutional Court of Ukraine of 1 June 2016 no. 2-rp/2016. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/en/v002p710-16#n17> Accessed:
19.10.2019.
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In the decision on this case the CCU stated that

[...] any restrictions in the exercise of constitutional rights and freedoms
shall not be arbitrary and unfair, they shall be provided solely by the Con-
stitution and the laws of Ukraine, pursue a legitimate goal, be substanti-
ated by the public need to achieve this goal, they shall be proportionate
and justified, in case of placing restrictions on a constitutional right or
freedom the legislator is bound to introduce a legal regulation to ensure
the optimum achievement of the legitimate goal along with the minimum
interference with the exercise of this right or freedom and with no chang-
es to the substantial meaning of this right.”

At the same time the CCU emphasized that:

though mental health precludes legally incompetent persons from the
personal exercise of certain constitutional rights and freedoms, including
the right to liberty, personal security, they cannot be completely deprived
of these rights and freedoms, that is why the state is bound to establish
effective legislative mechanisms and guarantees for their exercise to the
maximum extent possible. [...] The basis for the Decision of the Consti-
tutional Court of Ukraine is that freedom is one of the fundamental val-
ues proclaimed by the effective constitutional democracy, the existence of
individual freedom is one of the preconditions for his or her development
and socialization. The right to freedom is an inherent and inalienable
right of an individual, it provides for the choice of behaviour to ensure
free and comprehensive development, independent actions in line with
personal decisions and intents, setting priorities and doing everything
that is not prohibited by the law, free and unimpeded movement across
the territory of the state, the freedom to choose the place of residence,
etc. The right to freedom means that an individual is free of any external
interference in his or her activity, except for the restrictions imposed by
the Constitution and the laws of Ukraine.®

It is important to note that in this Decision the CCU analyzed numerous
international and European documents that, in particular, ensured the guar-
antees of freedom and personal security of a person with mental disability. It
prompted the Court to arrive at the opinion that there is a need to exercise judi-
cial control over the interference with the right to freedom and personal security
of a person with mental disability when this person is admitted to a mental facil-
ity without his or her consent. The CCU states that the procedure established
by the Law provides for admission of a legally incompetent person to a mental
facility without this person’s informed consent, by its nature and consequences it
is a disproportionate restriction on a legally incompetent person’s constitutional

59 Id.
60 Id.
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right to freedom and personal security, that is why it must be implemented with
the compliance to the constitutional guarantees for the protection of individual
rights and freedoms exclusively by the court’s decision.

Moreover, the operative part of the CCU’s Decision recommended the
Verkhovna Rada of Ukraine to immediately bring the provisions of the laws of
Ukraine regarding the provision of mental health in compliance with this Deci-
sion.®

Thus, this Decision by the CCU adopted already after some partial reform
and modernization of the change in the composition of Judges with the CCU,
especially the arguments behind it, specified primarily in the reasoning part of
the Decision, is essentially different from the arguments behind the previous
decisions. The analyzed Decision was in fact hailed as one of the most progres-
sive not only by the legal community but also by all the bodies of state govern-
ment, it has made a significant boost to the authority and the growing role of the
CCU in the formation and development of law.

It must be noted, however, that this Decision had three dissenting opinions
by the CCU Judges. CCU Judge I.D. Slidenko made the following comment in
his dissenting opinion:

[...] The merits of this case under the formulated ‘specifically legal’ way
in the Petition provided for the change of one constitutional model with
another, the one typical of the Romano-Germanic law is replaced with
another, that of the common law. And this is exactly the error in this
Decision, because one constitutional model cannot be replaced with
another one because of subjective factors - [...] inadequate perception
of the constitutional conflict model, the specific understanding of means
and capacities of constitutional review, etc. It is evident that the change of
one model of constitutional relations in cases when it is reasonable, expedi-
ent or necessary, is the domain of the legislature or of the direct democracy.
Another evident observation is that the Constitutional Court of Ukraine
is neither a legislature, nor any of the known forms of the direct democracy
(‘emphasis added’).®?

In addition, the Judge also mentions that in the reasoning part of the Deci-
sion, where the CCU sets a specific procedure to implement the Decision, the
CCU was outside of its powers, it was “independently regulating public relations
in a method, that is provided by neither the Constitution of Ukraine, nor the laws

61 Id.

62 1d.

63 Dissenting opinion of CCU Judge Slidenko I. D. on the Decision of the Constitutional
Court of Ukraine of 1 June 2016 no. 2-rp/2016. [online]. Available at: <https://zakon.rada.
gov.ua/laws/show/nba2d710-16> Accessed: 19.10.2019.
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of Ukraine” (‘emphasis added’)*, in this way the court stepped outside of its com-
petence and, consequently, entered into law-making. “At present the mechanism of
admission to mental facilities, that used to be specified by the Article of the Law,
is regulated exclusively by the Decision. Thus, the Constitutional Court of Ukraine
took in its own hands the regulation of public relations” (‘emphasis added’).®®

The CCU declared unconstitutional not a specific norm but a certain
approach in accordance with certain subjective views of the matter by
the subject of the right to Petition [...]. It is evident that in this case the
Constitutional Court of Ukraine has once again stepped outside of the scope
of its powers by performing the legislature’s function (‘emphasis added’).®®

In the dissenting opinion CCU Judge N.K. Shaptala also stated that in this
Decision the CCU used ‘judicial activism’ (‘emphasis added’).””

However, on 14 November 2017 the Parliament passed the Law ‘On Amend-
ments to Certain Legislative Acts of Ukraine on Providing Psychiatric Aid™®®
(Law no. 2205), that made changes to Paragraph 1, Article 13 of the Law that
actually contradict the previous legal position of the CCU spelled out in its Deci-
sion of 1 June 2016.° So, the analysis of the provisions in the Law makes it pos-
sible to claim that a legally incompetent person, whose health condition prevents
him or her from voicing a request or providing an informed written consent, is
admitted to a mental facility pursuant to the decision (consent), given by guardi-
anship and custody bodies, i.e. without the court’s decision.”

Hence, in the subsequent Decision the CCU emphasized that the laws, oth-
er legal acts or certain provisions thereof, found unconstitutional, shall not be
adopted in a similar version, because the decisions of the Constitutional Court
of Ukraine are “binding on the whole territory of Ukraine, they are final and
may not be appealed”; “by passing legal regulations with the same fault the

64 Id.

65 Id.
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67 Dissenting opinion of CCU Judge Shaptala N. K. on the Decision of the Constitutional
Court of Ukraine of 1 June 2016 no. 2-rp/2016. [online]. Available at: <https://zakon.rada.
gov.ua/laws/show/en/nca2d710-16#n3> Accessed: 19.10.2019.
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Art. 13, Para. 1). [online]. Available at: <https://zakon.rada.gov.ua/laws/show/2205-19>
Accessed: 19.10.2019.

69 Decision of the Constitutional Court of Ukraine of 1 June 2016 no. 2-rp/2016.

70 The Law of Ukraine ‘On Amendments to Certain Legislative Acts of Ukraine on Providing
Psychiatric Aid’ of 14 November 2017, Art. 13 Para. 1.

71 Decision of the Constitutional Court of Ukraine of 20 December 2018 no. 13-r/2018.
[online]. Available at: <https://zakon.rada.gov.ua/laws/show/v013p710-18#n2> Accessed:
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Verkhovna Rada of Ukraine violated the requirement of Paragraph 2, Article 8
of the Fundamental Law of Ukraine under which laws and other normative legal
acts are adopted on the basis of the Constitution of Ukraine and shall conform to
it””> The CCU underscored that under the Constitution of Ukraine the decisions
by the Constitutional Court of Ukraine:

are binding and final, after their publication the legal positions of the Con-
stitutional Court of Ukraine spelled out in these decisions and being in
the normative unity with the provisions of the Constitution of Ukraine
interpreted in these decisions, turn into direct regulators of public rela-
tions, they particularly define the essence and the scope of constitutional
rights and freedoms (‘emphasis added’).”

Thus, the CCU arrived at the opinion that the provisions of Paragraph 1,
Article 13 of the Law ‘On Psychiatric Aid”* contradict Paragraph 2, Article 8 of
the Constitution of Ukraine since they introduce a legal regulation of public rela-
tions that was unconstitutional. Thus, the Constitutional Court of Ukraine in its
Decision of 20 December 2018, upheld the legal position made by the Court in
the Decision of 1 June 20167°, and ruled that:

until there is legal regulation on the issue of judicial control over the
procedure of admitting a legally incompetent person to a mental facility
while this person’s health condition does not allow him or her to voice a
request or provide an informed written consent, such an admission to a
mental facility is possible only upon a court’s decision.”

2.3 Where do the law-making’ elements appear most often in terms of the con-
tent of the constitutional court’s ruling?

As arule, the elements of the CCU’s law-making are present in the reasoning
and operative parts of the decision. Namely, the reasoning part of the Decision of
the CCU of 29 December 1999, no. 11-rp/99 (the case involving death penalty)”
the CCU stated:

The key point in the definition of the human right to life under the Con-
stitution of Ukraine is the provision under which this right is inherent

19.10.2019.

72 1d.

73 Id.

74 3akon Ykpaium ‘TIpo ncuxiatpuuny pmomomory Bim 22 mortoro 2000 p. Ne 1489-III
Bidomocmi Bepxosroi Padu Ykpainu (BBP), 2000, Ne 19, c1.143, 4. 1, ct. 13 (The Law of
Ukraine ‘On Psychiatric Aid’ no. 1489-VIII of 22 February 2000. Bulletin of the Verkhovna
Rada of Ukraine, 2000, no. 19, st.143, Art. 13, Para. 1). [online]. Available at: <https://
zakon.rada.gov.ua/laws/show/1489-14> Accessed: 19.10.2019.

75 Decision of the Constitutional Court of Ukraine of 1 June 2016 no. 2-rp/2016.

76 Decision of the Constitutional Court of Ukraine of 20 December 2018 no. 13-r/2018.

77 Decision of the Constitutional Court of Ukraine of 29 December 1999 no. 11-rp/99.
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(Paragraph 1, Article 27), inalienable and inviolable (Article 21). A person
has the right to life from birth and it is protected by the state. The Con-
stitution of Ukraine proclaims that the constitutional rights and freedoms
are guaranteed and shall not be abolished (Paragraph 2, Article 22), and
that the Constitution of Ukraine shall not be amended, if the amendments
foresee the abolition or restriction of human and citizens’ rights and free-
doms (Paragraph 1, Article 157). The content and scope of existing rights
and freedoms shall not be diminished, including the inherent human right
to life, in the adoption of new laws or in the amendment of applicable laws
(Paragraph 3, Article 22). Thus, the content of the provisions specified in
Paragraph 2, Article 22 of the Constitution of Ukraine establish, on the
one hand, the duty of the state to guarantee constitutional rights and free-
doms, primarily the individual right to life, on the other hand, the same
duty to refrain from adopting any acts that would entail the abolition of
constitutional rights and freedoms, i.e. the individual right to life. With
the guide of the provisions in Paragraph 2, Article 8 of the Constitution
of Ukraine, the norm specified in Article 22 of the Constitution should be
taken into account during the adoption of laws and other normative and
legal acts that regulate the respective public relations. Taking the human
life by the state as the result of a death penalty as a type of punishment,
even within the provisions specified by the law, is a derogation of the inte-
gral human right to life, it contradicts the Constitution of Ukraine [...]. The
guarantee for any individual’s inalienable right to life as well as any other
human and civil rights and freedoms in Ukraine are based on the maxim
that: exceptions regarding the individual and civil rights and freedoms are
established solely by the Constitution of Ukraine and not the laws or any
normative acts (‘emphasis added’).”

Thus, the operative part of the Decision by the CCU found unconstitutional
the provisions of the Criminal Code of Ukraine that provided for death penalty
as a type of punishment and decreed that these provisions lose their effect from
the day of the adoption by the Court of the present Decision.”

2.3.1 Case on compliance with the procedure for amending the Constitution of
Ukraine

In its turn the reasoning part of the Decision by CCU of 30 September 2010,
no. 20-rp/2010* states that:

the opinion of the Constitutional Court of Ukraine is based on the situ-
ation in which finding the Law no. 2222 unconstitutional because of the
procedural violations during its consideration and adoption means the

78 1d.
79 1d.
80 Decision of the Constitutional Court of Ukraine of 30 September 2010 no. 20-rp/2010.
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revival of the previous version of the norms spelled out by the Consti-
tution of Ukraine prior to their change, amendment and exclusion by
the Law no. 2222. It ensures the stability of the constitutional order in
Ukraine, guarantees constitutional human and civil rights and freedoms,
secures the integrity, inviolability and continuity of the Constitution of
Ukraine, its supremacy as the Fundamental Law of the land across the
whole territory of Ukraine.®!

Thus, the operative part of the Decision by the CCU charged the bodies of
state government with the duty to immediately implement the present Decision
in part of bringing normative and legal acts in compliance with the Constitution
of Ukraine of 28 June 1996, in the version prior to the amendments introduced
by the Law of Ukraine ‘On Introducing Amendments to the Constitution of
Ukraine’ of 8 December 2004, no. 2222-IV.#?

2.3.2 Case on the punishment of public officials for illicit enrichment

In one of the most debated Decisions by the CCU, the one of 26 February
2019 no. 1-r/2019 (the case involving the punishment of public officials for illicit
enrichment), the CCU stated in the reasoning part of the Decision that:

the principle of in dubio pro reo, meaning that all doubts of the person’s
guilt in the process of assessing the evidence should be resolved in favour
of this person, constitutes an element of the principle of presumption
of innocence. The presumption of innocence implies that the burden of
proof lies with the state. [...] The definition of illicit enrichment in the
law presents it as a crime on the condition that the accused fails to comply
with the duty of collecting evidence supporting the legitimacy of acquir-
ing assets to the required extent, thus making it possible for the shift of
this duty and the burden of proof from the prosecution (the state) to the
defence (the suspect or the accused), it is unacceptable with the view of
the constitutional principle of innocence because this practice violates
the norms spelled out in Paragraph 2, Article 62 of the Constitution of
Ukraine reading that no one is obliged to prove his or her innocence of
committing a crime, i.e. the right of an individual not to prove his or her
innocence of committing a crime.®

Hence, the CCU arrived at the opinion that the present provision of the Crimi-
nal Code of Ukraine does not meet the requirement for legal certainty as an element
of the constitutional principle of the rule of law, since the disposition of this norm is
not sufficiently clear and allows for ambiguous understanding, interpretation and
application. In addition, the Article in question is not in conformity with the con-

81 Id.

82 Id.

83 Decision of the Constitutional Court of Ukraine of 26 February 2019 no. 1-r/2019. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v001p710-19> Accessed: 19.10.2019.
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stitutional principle of the presumption of innocence and the constitutional pre-
scription that a person shall not bear responsibility for refusing to testify or to
explain anything about himself or herself, members of his or her family or close
relatives (Paragraph 1, Article 63 of the Constitution of Ukraine).*

With this guide the Constitutional Court of Ukraine stated in the opera-
tive part of this Decision that it has found the provisions of the Criminal Code
of Ukraine on illicit enrichment to be non-conforming to the Constitution of
Ukraine and thus they lose their effect from the day of the adoption by the Court
of the respective Decision.®

2.4 Is there any influence of law-making activity of the constitutional courts of
other states on the practice of the CCU?

It is not common for the CCU to refer in its decisions to the practice of for-
eign constitutional courts for a number of objective reasons. One of them is
associated with the legal nature and judicial effect of its decisions. Some scholars
believe that, since under the Constitution of Ukraine the decisions by the Con-
stitutional Court of Ukraine are binding on the whole territory of Ukraine, “it is
legally unacceptable to refer in these decisions to legal sources that are not bind-
ing on our state”® Another reason lies in the affiliation of Ukrainian legal system
with the Romano-Germanic legal family where the case law (court practice) is
historically not that much influential compared to the states within the Anglo-
Saxon legal family (the common law system).?” At the same time while deciding
on cases the CCU takes an indirect account of foreign practice in constitutional
proceedings that pertain to certain matters. References to legal positions of for-
eign constitutional courts are cited primarily in the dissenting opinions of the
CCU Judges.

For instance, in the dissenting opinion on the CCU’s Decision in the case of
26 February 2019, no. 1-r/2019% (the case of finding unconstitutional Article
36872 of the Criminal Code of Ukraine on the crime of ‘illicit enrichment’) CCU
Judge V.V. Lemak emphasized that:

the methods underlying the interpretation of law, if we take into account
the experience of foreign constitutional courts, allow for the situation in
which the availability of different interpretations of a certain provision
of the law where one confirms with constitutional principles, while the
other does not, shall not give grounds for the revocation of this provision

84 Id.

85 Id.

86 National Report of the Constitutional Court of Ukraine. In Proceedings from XVI Congress
of the Conference of European Constitutional Courts ‘Cooperation between Constitutional
Courts in Europe - Framework Conditions and Existing Prospects’. Kyiv, 2013, p. 25.

87 Id.

88 Decision of the Constitutional Court of Ukraine of 26 February 2019 no. 1-r/2019.
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(constitution-conform interpretation) (see also the Decision of the Con-
stitutional Court of the Czech Republic of 26 March 1996, PL.US 48/95).
The Court found the norm unconstitutional even without trying to inter-
pret it.®

Moreover, in the dissenting opinion on the CCU’s Decision in the case of
26 February 2019, No. 1-r/2019 (the case involving illicit enrichment)®*® CCU
Judge S.V. Shevchuk refers to the practice of the Supreme Courts in the USA and
Canada. “T am in full support of the Court’s position because it actually imple-
ments into the constitutional matter of Ukraine a known standard of the void for
vagueness doctrine that is common in the practice of the Supreme Court of the
United States of America” (italic and bold emphasis in the original).”

At the same time the CCU’s decisions have numerous references to interna-
tional sources of law, namely, the Universal Declaration of Human Rights, the
European Convention for the Protection of Human Rights and Fundamental
Freedoms, the European Social Charter of 1996 (while considering cases involv-
ing the protection of social rights, particularly the right to social security (Article
12)%, health care, social and medical assistance (Articles 11, 13)%, the right to
housing (Article 31))** and others.

For example, the European Charter with regard to the Law ‘On the Judici-
ary and Status of Judges’ of 10 July 1998, was used in the aspects of the liability
(Clause 5.1)%, remuneration and social welfare of judges (Clause 6).%°

So, while considering cases that involve the question regarding the independ-
ence of judges, the CCU referred to the Recommendation No. (94) 12 by the
Council of Europe Committee of Ministers ‘On the Independence, Efficiency

89 Dissenting opinion of CCU Judge Lemak V. V. on the Decision of the Constitutional Court
of Ukraine of 26 February 2019 no. 1-r/2019. [online]. Available at: <https://zakon.rada.
gov.ua/laws/show/nd01d710-19#n56> Accessed: 19.10.2019.

90 Decision of the Constitutional Court of Ukraine of 26 February 2019 no. 1-r/2019.

91 Dissenting opinion of CCU Judge Shevchuk S.V. on the Decision of the Constitutional
Court of Ukraine of 26 February 2019 no. 1-r/2019. [online]. Available at: <https://zakon.
rada.gov.ua/laws/show/nh01d710-19#n2> Accessed: 19.10.2019.

92 Decision of the Constitutional Court of Ukraine of 8 October 2008 no. 20-rp/2008.
[online]. Available at: <https://zakon.rada.gov.ua/laws/show/v020p710-08> Accessed:
19.10.2019.

93 Decision of the Constitutional Court of Ukraine of 29 May 2002 no. 10-rp/2002. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v010p710-02> Accessed: 19.10.2019.

94 Decision of the Constitutional Court of Ukraine of 13 March 2012 no. 5-rp/2012. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v005p710-12> Accessed: 19.10.2019.

95 Decision of the Constitutional Court of Ukraine of 11 March 2011 no. 2-rp/2011. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v002p710-11> Accessed: 19.10.2019.

96 Decision of the Constitutional Court of Ukraine of 14 December 2011 no. 18-rp/2011.
[online]. Available at: <https://zakon.rada.gov.ua/laws/show/v018p710-11> Accessed:
19.10.2019.
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and Role of Judges’ of 13 October 1994,” as well as the Recommendation by
the Council of Europe Committee of Ministers to Its Member States Regarding
Judges: Independence, Efficiency and Responsibilities of 17 November 2010, No.
12 (2010)%, etc.

2.5 Filling in the gaps in the laws

The way in which the CCU uses elements of law-making can be traced,
among others, to the situations when there are gaps in legal regulation of certain
areas of public relations. At the same time it must be noted that from the legal
standpoint it is not the CCU’s main task to identify and study any gaps in the
legislation. In addition, the Constitution of Ukraine does not provide for any
specific procedure for studying such gaps. While the analysis of the Constitu-
tional provisions and the Law ‘On the Constitutional Court of Ukraine’ shows
that the CCU has these powers expressis verbis. In addition, the CCU identifies
this capacity to study gaps in the legislation in its own acts: declaring the need
for legislative regulation of certain legal relations; refusal to interpret legislative
gaps that could be tantamount to interference within the realm of the legislative
branch of government.”

The Constitutional Court of Ukraine considers cases exclusively on the
initiative of the subjects of the right to constitutional petition/appeal. Under
the Constitution of Ukraine subjects of the right to constitutional petitions
include: the President of Ukraine, a group of at least forty-five People’s Deputies
of Ukraine, the Supreme Court, the Commissioner of the Verkhovna Rada of
Ukraine for Human Rights, and the Verkhovna Rada of the Autonomous Repub-
lic of Crimea.'™ At the same time, in cases when the CCU identifies a legislative
gap, the Court states that the issues raised in the constitutional petition, constitu-
tional appeal, or constitutional complaint fall beyond the Court’s competence,'!
as a rule it simply identifies the presence of a gap in legislation and refers its legal
position to the respective law-making body and refuses to initiate constitutional
proceedings in the case.'®

97 Decision of the Constitutional Court of Ukraine of 11 March 2010 no. 7-rp/2010. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v007p710-10> Accessed: 19.10.2019.

98 Decision of the Constitutional Court of Ukraine of 14 December 2011 no. 18-rp/2011.

99 Interpretation of the jurisdiction of the constitutional court to investigate and assess the
constitutionality of legal gaps in the constitutional jurisprudence. In the National Report
of the Constitutional Court of Ukraine ‘On the Problem of Legislative Gaps in the Constitu-
tional Jurisprudence’, p. 8.

100 The Law of Ukraine ‘On the Constitutional Court of Ukraine’ of 13 July 2017, Art. 52, Para. 1.

101 Id., Art. 62.

102 Refusal by the constitutional court to investigate and assess legal gaps. In the National
Report of the Constitutional Court of Ukraine ‘On the Problem of Legislative Gaps in the
Constitutional Jurisprudence’, p. 11.
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Hence the gap in legislation is specified in the reasoning part of the CCU act
and, as a rule, it also states that the filling in of any legislative gaps belongs to the
competence of the Verkhovna Rada of Ukraine. In addition, under Article 51,
Paragraph 4 of the Law of Ukraine ‘On the Constitutional Court of Ukraine, the
constitutional petition regarding the official interpretation of the Constitution of
Ukraine shall specify particular provisions of the Constitution of Ukraine which
require official interpretation and substantiation of the reasons that have neces-
sitated interpretation.'®® It means that the subjects of the right to constitutional
petition and appeal cannot raise a single issue regarding a legislative gap, since
the decision on this issue falls beyond the competence of the Court."*

At the same time, the CCU can identify the presence of gaps in the legal regu-
lation. Still the identification of such gaps does not constitute the Court’s main
function. The CCU’s National report states:

The Constitutional Court of Ukraine cannot fill in the gaps in legislation
through the power of official interpretation. Being the body that applies the
law, the Constitutional Court of Ukraine can serve as a ‘negative’ legislator
by declaring unconstitutional acts or some of their provisions. [...] the
Constitutional Court of Ukraine ensures the supremacy of the Constitu-
tion of Ukraine as the Fundamental Law of the land, that is why the law-
making bodies shall be guided, in addition to the Constitutional norms
and universal legal principles, by the decisions and legal positions of the
Constitutional Court of Ukraine, that indirectly formulate certain criteria
for new regulation of public relations (‘emphasis added’).*®

In its practice the CCU has also formulated the consequences for the identifi-
cation by the CCU of any legislative gaps. Namely, the Decision of 25 March 1998
no. 3-rp in the case involving the official interpretation of the Law of Ukraine
‘On Elections of People’s Deputies of Ukraine’ the CCU stated that

filling in the gaps in the laws whose certain provisions the Constitutional
Court of Ukraine found unconstitutional falls outside of its competence.
Under Article 6 of the Constitution of Ukraine the state power in Ukraine
is exercised on the principles of its division into legislative, executive and
judicial power. With this guide and in accordance with the Paragraph
2, Article 19 of the Constitution of Ukraine the prerogative of address-
ing these issues lies with the legislative body, i.e. the Verkhovna Rada of
Ukraine.'%

103 The Law of Ukraine ‘On the Constitutional Court of Ukraine’ of 13 July 2017, Art. 51, Para. 4.

104 Legislative omission as an object of investigation by the Constitutional Court. In the
National Report of the Constitutional Court of Ukraine ‘On the Problem of Legislative Gaps
in the Constitutional Jurisprudence’, p. 9.

1051d., p. 21.

106 Decision of the Constitutional Court of Ukraine of 25 March 1998 no. 3-rp/98. The Official
Bulletin of Ukraine, 1998, no. 23, p. 110, Art. 852, Act Code 5486/1998. [online]. Available
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The reasoning of the CCU to reject the initiation of the constitutional pro-
ceedings is the following: “[...] the streamlining of certain specific state and offi-
cial relations, eliminating inconsistencies and filling in the gaps in the applica-
ble laws fall outside of the competence of the Constitutional Court of Ukraine”
(Ruling of the CCU of 10 November 1998 no. 41-y on the rejection to initiate
constitutional proceedings in the case involving the constitutional petition of
the Central Election Commission on the official interpretation of Paragraph 1,
Article 9 of the Law of Ukraine ‘On Civil Service);!” “[...] The elimination of
legal collisions and filling in the gaps in legislative acts, is the exclusive compe-
tence of the Verkhovna Rada of Ukraine as the sole body of legislative power in
Ukraine as per Article 85 of the Constitution of Ukraine” (Ruling of the CCU of
15 January 2004 no. 1-y on the rejection to initiate constitutional proceedings
in the case involving the constitutional petition made by 50 People’s Deputies
of Ukraine concerning the constitutionality of the provisions of Article 2 of the
Law of Ukraine ‘On the Procedure of Allocation of Land Plots in Kind (in Places)
to the Owners of Land Portions’ and the official interpretation of Paragraph 3,
Article 82 of the Land Code of Ukraine); 1%

[...] it is the Verkhovna Rada of Ukraine that determines the procedure
for the vote by the People’s Deputies of Ukraine to appoint to and dismiss
from office the Human Rights Ombudsperson of the Verkhovna Rada of
Ukraine, that eliminates collisions and fills in the gaps in the laws regard-
ing this issue pursuant to the legislative order, on the grounds, within the
scope of powers and pursuant to the regulation spelled out in the Consti-
tution and the laws of Ukraine [...], and it falls outside of the competence
of the Constitutional Court of Ukraine.'”

On the other hand, in some of its decisions the CCU pointed out the need
to regulate the relations that were ‘damaged’ in the course of finding a legal
normative act unconstitutional. Namely, the Decision of 29 December 1999,
no. 11-rp/1999 in the case of death penalty the CCU compelled the Verkhovna
Rada of Ukraine to bring the Criminal Code of Ukraine up to standard with this
CCU’s Decision (Paragraph 3 of the operative part of the Decision).""® Similar
wording was used in the CCU’s Decision of 9 July 2002 no. 15-rp/2002 in the
case involving the pretrial settlement of disputes,'! as well as in the Decision of

at: <https://zakon.rada.gov.ua/laws/show/v003p710-98> Accessed: 19.10.2019.

107 Ruling of the Constitutional Court of Ukraine of 10 July 1998 no. 41-y/98. [online]. Avail-
able at: <https://zakon.rada.gov.ua/laws/show/v041u710-98> Accessed: 19.10.2019.

108 Ruling of the Constitutional Court of Ukraine of 15 January 2004 no. 1-y/2004. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v001u710-04> Accessed: 19.10.2019.

109 Ruling of the Constitutional Court of Ukraine of 29 August 2018 no. 50-y/2018. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v050u710-18> Accessed: 19.10.2019.

110 Decision of the Constitutional Court of Ukraine of 29 December 1999 no. 11-rp/99.

111 Decision of the Constitutional Court of Ukraine of 9 July 2002 no. 15-rp/2002. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v015p710-02> Accessed: 19.10.2019.
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2 November 2004 no. 15-rp/2004 in the case involving the courts’ imposition of
more lenient sentences.''?

In addition, under Article 97 of the Law of Ukraine ‘On the Constitutional
Court of Ukraine’ the CCU in its decision or opinion may establish the pro-
cedure for and terms of the execution thereof and oblige relevant government
authorities to provide monitoring of the execution of such decision or compli-
ance with such opinion. The Court may demand a written confirmation of the
execution of a decision or compliance with an opinion from the relevant authori-
ties."”® Namely, the Decision of 14 December 2000, no. 15-rp/2000 in the case
involving the procedure for the execution of its decisions CCU states that

[...] irrespective of the presence or absence of instructions by the Con-
stitutional Court of Ukraine in its decisions or opinions regarding the
execution thereof, the respective laws, other legal acts or some of their
provisions, found unconstitutional as per these decisions, shall not be
applied and shall be deemed void from the day of the adoption by the
Court of a decision declaring their unconstitutionality (Paragraphs 5, 6
in Clause 4 of the operative part of the Decision).'*

In the Decision of 20 June 2007, no. 5-rp/2007 in the case involving creditors
of enterprises of communal ownership the CCU stated that “the positive duty
of the legislator is to fill in the legislative gaps in Article 40 of the Law to ensure
the accurate application of the disputed position by the courts of law” (Clause
5 of the reasoning part).'”® It must be noted in this respect that the Verkhovna
Rada’s Rules of Procedure''¢ do not provide for considering issues involving the
implementation of the CCU’s decisions. The Parliament’s duty with regard to the
CCU is to implement the decisions of the Constitutional Court of Ukraine.'"”

112 Decision of the Constitutional Court of Ukraine of 2 November 2004 no. 15-rp/2004.
[online]. Available at: <https://zakon.rada.gov.ua/laws/show/v015p710-04> Accessed:
19.10.2019.

113 The Law of Ukraine ‘On the Constitutional Court of Ukraine’ No. 2136-VIII of 13 July
2017, Art. 97.

114 Decision of the Constitutional Court of Ukraine of 14 December 2000 no. 15-rp/2000.
[online]. Available at: <https://zakon.rada.gov.ua/laws/show/v015p710-00> Accessed:
19.10.2019.

115 Decision of the Constitutional Court of Ukraine of 20 June 2007 no. 5-rp/2007. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v005p710-07> Accessed: 19.10.2019.

116 3akoH Ykpaiun TIpo Permament BepxosHoi Pagu Ykpainn Big 10 motoro 2010 p. Ne 1861-
V1. Bidomocmi Bepxoeroi Paou Ykpainu (BBP), 2010, Ne 14-15, Ne 16-17, ¢1.133 (The Law
of Ukraine ‘On the Rules of Procedure of the Verkhovna Rada of Ukraine’ of 10 November
2010 no. 1861-VI. Bulletin of the Verkhovna Rada of Ukraine, 2010, no. 14-15, no. 16-17,
st.133). [online]. Available at: <https://zakon.rada.gov.ua/laws/show/1861-17?find=1&tex
t=%CA%BEE%ED%F1%F2%E8%F2%F3%F6%B3%EI%ED%ES%ES+%F1%F3%E4#w11>
Accessed: 19.10.2019.

117 Consequences of the Statement of the Existence of Legislative Omission in Constitutional
Court Decisions. Duties arising to the Legislator. In the National Report of the Constitu-
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3 Approaches to constitutional interpretation applied by the CCU

3.1 Making a thoice’ between the results of using different methods of interpre-
tation

The CCU’s decisions regarding the official interpretation of the Constitu-
tion in their descriptive and reasoning parts consist of some references to the
methods of interpreting the law that were applied, namely: systematic, logical,
grammatical, functional, comparative, historical, teleological. Usually, the CCU
uses a combination of these methods with the view of the comprehensive analy-
sis and study of the provisions to be interpreted. The use of these methods and
their combination is at the discretion of the CCU Judges, and in some of the
CCU decisions, where a dissenting opinion is provided, the Judges state their
own considerations on the use of certain interpretation methods that laid the
ground for their own vision of the official interpretation for certain provisions of
the Constitution of Ukraine.'®

It is quite common for the CCU to use the systematic analysis method to
analyze a legal act along with the analysis into the practice of using this act by
government bodies. The method of logical interpretation used by the CCU pro-
vides for the use of formal logic to identify the overall meaning of a norm and
eliminate certain inconsistencies. Teleological interpretation by the CCU is worth
a special mention. This type of interpretation is quite effective while dealing with
cases that involve competence issues. At the same time, the CCU rarely reserves
to the use of a comparative method that implies the analysis into the practice of
Constitutional or Supreme Courts of foreign states.'"”

It can be stated that it is the systematic method for the interpretation of legal
norms that is the most common in the legal interpretation practice of the CCU,
as compared to other methods of interpreting legal norms, the primary reason
for that is the systemic feature of the law and legislation. At the same time all the
CCUrs official interpretation acts that use the systematic interpretation method
can be divided into those that in their names bear the reference to the use of the
systematic interpretation that constitutes the foundation for the official inter-
pretation, and those that do not have any reference to the use of the systematic

tional Court of Ukraine: ‘On the Problem of Legislative Gaps in the Constitutional Jurispru-
dence’, pp. 18-19.

118 Koternko M. B. Ponmp cucTeMHOro TiIyMaueHHs B IIPAaBOIHTEpPIpeTALiliHiil AisAmbHOCTI
Koncruryniinoro Cyny Ykpainan. Yaconuc Kuiscvkozo ynisepcumemy npasa, 2015, Ne 2,
c. 61-67 (KOTENKO, Mykola. Systematic interpretation and its role in the law-interpre-
tational activities of the Constitutional Court of Ukraine. Scientific Journal “Chronicles of
KUL”, 2015, no. 2, pp. 61-67).

119 The Methodology of Revelation of Legislative Omission. In the National Report of the Con-
stitutional Court of Ukraine ‘On the Problem of Legislative Gaps in the Constitutional Juris-
prudence’, p. 15.
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interpretation method in their names, while the text of the decision itself has a
mention that this method was the main one or among the main ones.'?

Analysis of the CCU’s rulings for the period from 1997 (the year when the
“The Bulletin of the Constitutional Court of Ukraine’ was established as an offi-
cial publication of the Court) until 2015 allowed identifying over this period of
time the changes in the content of the Court’s rulings on the rejection to initiate
constitutional proceedings. While in the beginning of the 1990s and the early
2000s the main focus was made on the descriptive part of the circumstances of
the case, nowadays the text of the rulings is more focused on the legal linguistic,
logical, systematic interpretation of legal norms, it is more in line with the main
principles of legal hermeneutics and makes these legal texts more compelling
and objective.'”!

In its decisions the CCU frequently refers to the legislator’s intentions
emphasizing the need for their accurate establishment.'* According to O. Den-
kovych, the CCU’s practice often features the use of the following special means
to reflect the legislator’s intent: transcripts of the sessions of the Verkhovna Rada
of Ukraine in which a certain legal and normative act was passed, drafts of such
acts, records of their consideration, etc.' This approach was relatively common
in the Soviet legal doctrine (the so-called objective legal interpretation’ theory'*,
static interpretation theory, in the USA - ‘originalisny’). Hence it was an accepted
view that the dynamic (objective, evolutive, ‘creative’) interpretation is a type of
law-making ‘disguised” as interpretation, that is why it must be rejected within
the context of the law-governed state.'” In this respect the use of the dynamic
(‘non-originalism;, the ‘living’ Constitution doctrine) interpretation is not cur-
rently common in Ukraine, however, there are some recent attempts to substan-
tiate its necessity and occasional practical use.

120 Id.

121 Tomyiit, B. Odinifine TrymMadeHHA KOHCTUTYI{fHMX HOPM ILIOJO NPaB JIOAVHM Y
mapagurMi pUANIHOL repMeHeBTHKI. [Iy6niune npaso, 2016, Ne 1 (21), c. 276-283 (TOP-
CHII, Vasyl. The Official Interpretation of the Constitutional Provisions of Human Rights
in the Paradigm of Legal Hermeneutics. Public Law, 2016, no. 1 (21), pp. 276-283).

122 Decision of the Constitutional Court of Ukraine of 25 October 2000 no. 12-rp/2000.
[online]. Available at:<https://zakon.rada.gov.ua/laws/show/v012p710-00> Accessed:
19.10.2019.

123 JlenskoBud O. O6’ext Ta mpegmer TnymadenHs Koucrurymiitaum Cymom Ykpainu B
KpuMiHa/nbHOMY npaBi. Bicnuk /Tvsiecvkozo yHieepcumemy. Cepist opuouuna, 2011, Bur.
52, c. 312-313 (DENKOVYCH, Olha. Object and Subject in the Interpretations Made by
the Constitutional Court of Ukraine in the Criminal Law. Visnyk of the Lviv University.
Series Law, 2011, vol. 52, pp. 312-313).

124 SAVIGNY, Friedrich Karl von. System des heutigen Romischen Rechts. Berlin: Veit und
Comp., 1840, p. 6.

125 Tonuapos B. Biz crapoi Teopii TaymMadeHHA [0 HOBOi: OCHOBHI BMKIVKMU Ta pillleHHS.
Dinocopis npasa i 3aanvta meopist npasa, 2014, Ne 1-2, c¢. 53-69 (HONCHAROYV, Volo-
dymyr. From the Old to the New Theory of Interpretation: the Main Challenges and Solu-
tions. Philosophy of Law and the General Theory of Law, 2014, no. 1-2, pp. 53-69).
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V. Honcharov is of extremely criticizing opinion on the national interpreta-
tion theory and underscores that “the existing state of affairs leads to a certain
burden of the Soviet legal sciences over Ukraine’s contemporary interpretation
doctrine”'* The author assumes that the lack of comprehensive progressive
research on interpretation theory within the national legal doctrine is one of
the factors why the CCU still continues to “use clearly outdated interpretation
methodology, which can be traced in the following legal positions made by the
Court: “The official interpretation is the operation of the competent body of the
state government to ascertain and clarify the legislator’s intent materialized in
the legal norm’ (to understand and clarify the meaning of the legal norms aiming

to ensure their most accurate implementation)”'?

3.2 The development and dynamic interpretation of the law

The analysis into the laws of Ukraine and, primarily, the Constitution of
Ukraine and the new Law of Ukraine ‘On the Constitutional Court of Ukrainé,
will clearly show that the CCU is not granted with competence to create norms,
i.e. de jure it has no powers to establish legal norms. But at the same time the
functions, the powers, and most importantly, the practice of the Court will dem-
onstrate the signs of its law-making’ activity. In this context it is important to
look at Article 92 (‘Legal Position of the Constitutional Court’) of the abovemen-
tioned law. The article states that the Court outlines its legal position in the rea-
soning and/or operative part of a decision or an opinion. The Court’s legal position
may be set forth in the Court’s rulings, as delivered by the Senate or the Grand
Chamber, which reject constitutional proceedings in a case or terminate consti-
tutional proceedings in a case. It also states that

the Constitutional Court may develop and elaborate a legal position of the
Court in its subsequent acts, change its legal position in the event of sub-
stantial change to normative regulations that the Court was guided by
when expressing such position, or in the presence of objective grounds
for the need to improve the protection of constitutional rights and freedoms,
taking into account Ukraine’s international obligations, subject to sub-
stantiation of such change in the Court’s act (‘emphasis added’).'?

Thus, this novelty actually grants the CCU the right to change its own legal
position, i.e. the already adopted decisions, in order to safeguard constitution-
al rights, and in this way the Court has the right to ‘develop’ the law through
dynamic interpretation. Hence the opinions on the constitutionality of acts

126 1d.

127 Ruling of the Constitutional Court of Ukraine of 31 March 2010 no. 15-y/2010. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v015u710-10> Accessed: 19.10.2019.

128 The Law of Ukraine ‘On the Constitutional Court of Ukraine’ of 13 July 2017, Art. 92.
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(norms) of law, legal positions on regulating public relations, are the source of
improving and developing certain branches of law.'*

3.2.1 Cases on social benefits provided by the state

For instance, the CCU’s decision on social benefits provided by the state can
serve as an example of its dynamic interpretation. So, in the Decision of 20 March
2002, the Court stated that

benefits, compensations and guarantees, specified by the applicable laws,
supplement the main sources of subsistence and constitute the necessary
element of the constitutional right to ensure the maintenance of the living
standards, [...] any shrinking of the meaning and the scope of this right by
means of passing new laws or amending the laws in force shall be prohib-
ited as per Article 22 of the Constitution of Ukraine (‘emphasis added’).'*

Similar position was supported by the CCU in its Decision of 9 July 2007. The
Court stated that

the citizens’ rights to social protection as well as other social and economic
rights can be limited, including the suspension of the laws (or certain provi-
sions thereof), only in times of the martial law or the state of emergency for
a limited period of time. [...] social benefits, compensations and guaran-
tees that constitute an element of the constitutional right to social protec-
tion [...] are equally binding on state government bodies, bodies of local
self-government and their officials. A failure by the state to deliver on the
social commitments with regard to certain individuals puts these citizens
in unequal conditions and undermines the principle of confidence in the
state, which consequently undermines the principles of the social and
law-governed state. [...] Thus, the Verkhovna Rada of Ukraine does not
have the authority, while adopting the Law on the State Budget of Ukraine,
to include with it any provisions on amending the applicable laws, suspend
any laws of Ukraine and/or change in any way the legal regulation of public
relations specified by other laws of Ukraine (‘emphasis added’)."!

However, in its Decision of 26 December 2011 the CCU changed its own posi-
tion without giving sufficient substantiation for this change. The Court stated that:

Social and economic rights, specified by the laws, are not absolute. The
state can change the mechanism of realization of these rights, i.e. because
of the incapacity to secure their exercise financially through proportional
redistribution of funds in order to preserve the balance of interests of the

129 SELIVANOV, Anatolii, STRYZHAK, Andrii, 2010, p. 113.

130 Decision of the Constitutional Court of Ukraine of 20 March 2002 no. 5-rp/2002. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v005p710-02> Accessed: 19.10.2019.

131 Decision of the Constitutional Court of Ukraine of 9 July 2007 no. 6-rp/2007. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v0a6p710-07> Accessed: 19.10.2019.
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society in its entirety. In addition, such measures can be taken in the view
of the necessity to prevent any actual threats to Ukraine’s economic security.
[...] Thus, the change in the mechanism of accrual of welfare payments
and assistance should be guided by the criteria of proportionality and fair-
ness and it is constitutionally acceptable within the limits beyond which the
very meaning of the right to social protection is undermined (‘emphasis
added).'*

Thus, state social standards and state social guarantees may be established by
both the laws of Ukraine and other normative and legal acts, namely the acts by the
Cabinet of Ministers of Ukraine.'?

So, in the Decision of 17 July 2018, the CCU again returned to its original
position and emphasized that adopting the Law that introduces any restrictions
on or termination of benefits, compensations and guarantees by the Law is a
rejection by the state to deliver on the commitments provided by the Constitu-
tion of Ukraine, including those specifying the social protection of individuals
affected by the Chernobyl nuclear disaster. Any restrictions on or termination of
benefits for individuals specified by the law

without the equal substitute thereof or compensation constitute a violation
of the state’s commitments to ensure social protection for this category of
people. In case of any regulatory changes the rights to benefits, compen-
sations and guarantees acquired in this manner shall be preserved with
the option for the implementation or introduction of equal or more ben-
eficial conditions for social protection (‘emphasis added’).”**

Hence, the CCU stated in the operative part of the Decision that “additional
pension benefits for the damaged health as well as the monthly compensation paid
to the families that lost the provider as the result of the Chernobyl nuclear disas-
ter shall be paid in full irrespective of the earnings, pension or any other income”
(‘emphasis added’).'*

3.2.2 Case on the permanent use of land parcels

Some signs of the dynamic approach used in the Court’s practice can be traced,
for instance, in the Decision of the CCU of 22 September 2005, no. 5-rp/2005 in
the case of the permanent use of land plots where the Court has found unconsti-
tutional the provisions of Paragraph 6 Section X “Transitional Provisions’ of the
Land Code of Ukraine “on the commitment to re-register the right to perma-

132 Decision of the Constitutional Court of Ukraine of 26 December 2011 no. 20-rp/2011.
[online]. Available at: <https://zakon.rada.gov.ua/laws/show/v020p710-11> Accessed:
19.10.2019.

1331d.

134 Decision of the Constitutional Court of Ukraine of 17 July 2018 no. 6-r/2018. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v006p710-18> Accessed: 19.10.2019.
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nent use of the land parcel into the right to property or the tenant right without
the respective legal, organizational and financial support” (‘emphasis added’)."*
Thus, what the CCU actually stated was that the presence of the ‘respective legal,
organizational and financial support; i.e. under different conditions, would make
this provision deemed as compliant with the Constitution of Ukraine (in the
same version)."?’

3.3 Doctrine of ‘political question’ in the practice of the CCU

A separate mention should be made on the doctrine of ‘political question’ that
is formulated in the constitutional practice of Ukraine. Namely, the Decision
of 26 February 1998, no. 1-rp/1998 in the case involving the elections of the
People’s Deputies of Ukraine was the first time when the CCU applied and for-
mulated the matter of ‘political question’ The Constitutional Court arrived at the
decision that

[...] the decision to deny the candidates running for a seat in Parliament
on the list of candidates from political parties or election blocs of par-
ties who failed to get past the four percent threshold of popular support
the right to participate in the distribution of the mandates of the People’s
Deputy is the matter of political expediency to be regulated by the Verk-
hovna Rada of Ukraine (Paragraph 3, Clause 5 of the reasoning part of
the Decision).'*®

The Doctrine of the ‘political question’ is also reflected in the CCU’s Deci-
sion of 3 December 1998 no. 17-rp/1998 in the case involving the establishment
of factions in the Verkhovna Rada of Ukraine. In this Decision the Court stated
that “[...] establishment of the procedure regulating the organization and oper-
ation of parliamentary factions, decisions on their numbers, tasks, functions,
goals, etc. are primarily matters of political expediency to be regulated by the
Verkhovna Rada of Ukraine” (Paragraph 9, Clause 3 of the reasoning part of the
Decision)."*

3.4 The future of evolutive and Ccreative’ interpretation of the CCU

It must be underscored that recently the position of the Court on the dynam-
ic interpretation of the law and the presence of its de facto law-making compe-
tence has been shifting towards a more extended interpretation of the CCU’s
powers on the development (‘creation’) of the law in the interpretation of the

136 Decision of the Constitutional Court of Ukraine of 22 September 2005 no. 5-rp/2005. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v005p710-05> Accessed: 19.10.2019.
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138 Decision of the Constitutional Court of Ukraine of 26 February 1998 no. 1-rp/98. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v001p710-98> Accessed: 19.10.2019.

139 Decision of the Constitutional Court of Ukraine of 3 December 1998 no. 17-rp/98. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v017p710-98> Accessed: 19.10.2019.
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fundamental principles of the Constitution of Ukraine. It can be seen not only
in public declarations but rather in the specific decisions passed by the Consti-
tutional Court.

For example, during the working session of an international conference ‘On
the Role of the Constitutional Review Bodies in Ensuring the Rule of Law in
Rule-Making and Law-Enforcement’ held in Minsk (the Republic of Belarus)
CCU Judge Serhii Vdovichenko in his report ‘On the Principles of the Rule of
Law in the Work of the Constitutional Court of Ukraine’ provided an overview
of certain trends and patterns in the development of the constitutional justice
system in Ukraine for the past 20 years. In his opinion, the main pattern of this
development is the growing role that CCU has in the protection of an individu-
al’s dignity, rights and freedoms. The Judge emphasized that the use by the CCU
of the rule of law principle and the development of the “living law” judicial doc-
trine are important steps on the way towards the European standards of justice
whose priorities lie in legal values rather than in the provisions of the law. S.
Vdovichenko emphasized that in the analysis of laws (their certain provisions)
on their constitutionality the CCU often stated in its decisions that

with the guide of ensuring human and civil rights and freedoms the legal
regulation of certain legal relations must be in conformity with the Fun-
damental Law of Ukraine, primarily with the principle of the rule of law,
particularly with such elements as fairness, the correspondence between
the interests of individuals and the society, the effectiveness of the aim and
means of legal regulation, the reasonableness and logic of the law, etc."*°

Hence, “The Constitutional Court of Ukraine in its consideration of cases
interprets the Fundamental Law of Ukraine in the spirit of the ‘living constitution’
guided by the principle of the rule of law and its elements” (‘emphasis added’),""!
concluded the Judge.

In this regard the doctrine occasionally features the elements of the CCU’s
positions as court precedents, more as quasi-precedents as a more accurate and
balanced feature, given the traditions of the continental system and the absence
of the recognized normative power of the Court. It is also suggested to use such
a term as an interpretation precedent (precedent of interpretation) and an applica-
tion of law’s precedent (it would highlight the difference from the classic English
court precedent as the result of law-making activity). The quasi-precedent is an
act of some norm-making in the form of the Court’s decision to revoke a nor-

140 Participation of CCU Judge S. Vdovichenko in the International Conference ‘On the Role
of Constitutional Review Bodies in Ensuring the Rule of Law in Rule-Making and Law-
Enforcement; official web-site of the Constitutional Court of Ukraine, Message of the press
service of the Constitutional Court of Ukraine. [online]. Available at: <http://web.ccu.gov.
ua/novyna/uchast-suddi-konstytuciynogo-sudu-ukrayiny-sergiya-vdovichenka-u-miz-
hnarodniy-konferenciyi-1> Accessed: 19.10.2019.
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mative and legal act that does not conform to the Constitution. B. Malyshev
believes that “a quasi-precedent norm is a universally binding rule of behaviour
established by the Court decision, namely in its operative part, in cases involving
the constitutionality of a certain legal act [...]"'*

At the same time, during the Second Congress of the Association of Consti-
tutional Justice of the Countries of the Baltic and Black Sea Regions (BBC]J) held
in June 2017 in Kharkiv ‘On the Role of Constitutional Courts in Interpreting
the Provisions of National Constitutions In the Context of the Generally Rec-
ognized Principles and Norms of International Law and EU Law, Judgments of
International Courts, Yurii Baulin, the then acting Chairman of the Constitu-
tional Court of Ukraine and the President of the Association of Constitutional
Justice of the Countries of the Countries of the Baltic and Black Sea Regions,
emphasized that

without extended and creative interpretation the Constitution risks remain-
ing a program document that consists only of positive norms (the letter)
with no account for its ideology (the spirit), i.e. the unwritten constitutional
norms and values, devoid of which the act of the supreme legal force can-

not serve as an effective instrument of limiting the state’s power (‘emphasis
added).'

Yu. Baulin made another comment stating that through official interpreta-
tions the body of constitutional jurisdiction has an objective influence on the
law-making process, because interpretation acts also define the boundaries for
understanding the constitutional regulations by the bodies of state government,
local self-government bodies and everyone who has influence on the develop-
ment of the national legal system, as well as the application of law in the sense of
the implementation of legal norms.'**

At the same time, the national legal and judicial practice does not have a lot of
supporters for the dynamic approach, let alone the more comprehensive theoretical
substantiation.

142 Manmmes B. B. Cydosuii npeuedenm y npasosiii cucmemi Anenii. Kuis: ITpakcic, 2008, 344
c. (MALYSHEYV, Borys. Judicial Precedent in the English Legal System. Kyiv: Praksis, 2008,
344 p.)

143 BAULIN, Yurii. The Role of Constitutional Courts in Interpreting the Provisions of
National Constitutions In the Context of the Generally Recognized Principles and Norms
of International Law and EU Law, Judgments of International Courts. In Journal of the
Association of Constitutional Justice of the Countries of the Baltic and Black Sea Regions:
Proceedings from the Second Congress of the Association of Constitutional Justice
of the Countries of the Baltic and Black Sea Regions (BBCJ). Kharkiv, Ukraine, June
01-02, 2017, p. 11 [online]. Available at: <https://www.osce.org/project-coordinator-in-
ukraine/385824?download=true> Accessed: 19.10.2019.
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4 The respect and enforcement of the judgments with ‘law-making’ ele-
ments in the practice of court actions: binding legal norms or non-binding
guidelines?

Under the applicable laws of Ukraine a decision or an opinion of the CCU
is binding, final and may not be appealed. However, despite the authority and
respect enjoyed by the CCU, the practical implementation of its decisions faces
certain problems. The main challenge in the way of the due implementation of
the CCU'’s decisions is, in the words of Judge M. Markush, that the officials and
state government bodies, as subjects of the law enforcement, ignore them. It
results in their direct failure to comply, i.e. omission and refusal to take certain
actions that they are bound to take but failed.'*

4.1 Case on administrative liability in the field of ensuring traffic safety

So, in the Decision of 22 December 2010 (the case involving administrative
responsibility in sphere of securing traffic safety), the CCU referring to the rule
of law principle, the law-governed state principle and the presumption of inno-
cence, has virtually found non-conforming to the Constitution of Ukraine the
provisions of the Code of Ukraine on Administrative Offences. It made a note
that “with the view of the rule of law principle the constitutional presumption
of innocence of a person extends to charges of committing an administrative
offence brought against this person”*

Under the Code of Ukraine on Administrative Offences (hereinafter — the
Code):

in case of an administrative offence in the field of traffic safety that was
recorded by automated special technical facilities which have functions
of photo- and video-recording, film scanning, or facilities of photograph-
ing and filming as well as video-recording, the protocol of administrative
offence shall not be drawn up, since the decision on the administrative
offence is made in the absence of the person who faces administrative
liability."*”

145 Mapkyu M. IIaxy migBuieHHs eeKTMBHOCTI BMKOHAHHA pileHb KoHcTuTyiitHOrO
Cyny Ykpainm: TeoopeTwyHi Ta mpakTuyHi acmextu. Bicnux Koncmumyuiiinozo Cydy
Ykpainu, 2009, Ne 5, c. 76-88 (MARKUSH, Mariia. The Ways to Improve the Effective-
ness with which the Decisions by the Constitutional Court of Ukraine are Implement-
ed: Theoretical and Practical Aspects. Constitutional Court Ukraine Bulletin, 2009, no. 5,
pp- 76-88).

146 Decision of the Constitutional Court of Ukraine of 22 December 2010 no. 23-rp/2010.
[online]. Available at: <https://zakon.rada.gov.ua/laws/show/v023p710-10> Accessed:
19.10.2019.
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While copies of the decision and the records in the case are sent to the person
who faces administrative liability within three days from the date the decision is
drawn up.'*®

In its Decision the CCU highlights the fact that this provision specifies the
situation for bringing to administrative responsibility against owners (co-own-
ers) of motor-vehicles, while there is a failure to provide the elements essential to
the offence, that is why it cannot constitute the sole grounds for this liability. The
types of offences and the procedure of bringing to administrative responsibility
are specified in the Specific Part of the Code. Consequently, provisions specified
by Article 14-1 of the Code may be applied only in the systemic conjunction with
a number of other articles in the Specific Part of the Code whose dispositions
unambiguously recognize the subject of liability for committing offences in the
field of traffic safety as a person who is guilty of committing this offence, namely
the driver of the vehicle. With no indication in the Specific Part of the Code
that subjects of these offences are owners (co-owners) of vehicles, those subjects
may be held liable for an administrative offence solely in situations where their
actions have elements constituent of an administrative offence, all other situa-
tions contribute to legal uncertainty with regard to identifying the subject that
is held liable in this field. In addition, under the Constitution of Ukraine legal
liability of a person is of an individual nature. The need to make administrative
liability individual is spelled out in the Code as well, it specified that the recovery
of penalty should take into account the nature of the offence, the person of the
offender, the extent of his or her guilt, the person’s property status as well as the
circumstances that attenuate or aggravate the liability.'*

However, on 14 July 2015, the Law of Ukraine ‘On Amendments to Certain
Legislative Acts of Ukraine to Improve the Regulation of Relations in the Field
of Ensuring Traffic Safety’*® was passed and it virtually renewed the revoked
articles of the Code of Ukraine on Administrative Offences. This law directly
contradicts the Decision by the CCU of 22 December 2010, that specified recom-
mendations to the Verkhovna Rada of Ukraine to bring in conformity to the CCU’s
Decision the procedure regulating administrative liability for offences involving
the breach of traffic safety in case they are recorded by automated technical facili-
ties. At the same time the Main Scientific and Expert Department at the Staff of
the Verkhovna Rada of Ukraine issued a Conclusion that directly indicated the

148 1d.

149 Decision of the Constitutional Court of Ukraine of 22 December 2010 no. 23-rp/2010.

150 3akoH Ykpaiuu ‘TIpo BHeceHHs 3MiH IO [esKMX 3aKOHOHABUMX aKTiB YKpaiHM LI0mo
BJJOCKOH/ICHHs Pery/IIoBaHH:A BifHOCHH y cbepi 3abesnedeHHs Ge3NeKy [JOPOXHBOIO
pyxy Bim 14 mumms 2015 p. Ne 596-VIIL. Bidomocmi Bepxosroi Paou (BBP), 2015, Ne 39,
cr.372 (The Law of Ukraine ‘On Amendments to Certain Legislative Acts of Ukraine to
Improve the Regulation of Relations in the Field of Ensuring Traffic Safety’ no. 596-VIII
of 14 July 2015. Bulletin of the Verkhovna Rada of Ukraine, 2015, no. 39, st.372). [online].
Available at: <https://zakon.rada.gov.ua/laws/show/596-19> Accessed: 19.10.2019.
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contradiction of these legal provisions with the Constitution and violation of
the CCU’s Decision still at the stage of drafting the law. The Parliament ignored
it, nevertheless. The Verkhovna Rada Committee on Legislative Support of Law
Enforcement recommended passing the respective draft law.""

4.2 Case on mandatory state pension insurance

Whereas in the Decision by the Supreme Court of Ukraine in the exemplary
case of terminating the payment of pension benefits to internally displaced per-
sons of 3 May 2018,"* the Supreme Court of Ukraine made a direct reference to
the CCU’s Decision of 7 October 2009, among other sources of law and enforcement
acts in the decision of this case. With this particular decision the CCU declared
unconstitutional the provisions of Clause 2, Paragraph 2, Article 49, second sen-
tence of Article 51 of the Law of Ukraine ‘On Mandatory State Pension Insur-
ance’ in part of terminating the payment of pension benefits for the whole time
of the retired person’s residence (stay) abroad, unless otherwise is stipulated
in an international treaty to which Ukraine is a party, the Verkhovna Rada of
Ukraine consented to the mandatory nature of this clause. The CCU stated in the
Decision no. 25-rp/2009 that:

in contradiction with the constitutional guarantees for social protection
of everyone who has the right to receive pensions in old age, pensioners,
who have chosen their permanent place of residence in a country that has
no respective Agreement concluded with Ukraine, have been denied this
right at the legislative level. With the guide of the legal and social nature
of pensions the right of a citizen to receive the pension granted to him or
her cannot be associated with such a condition as permanent residence in
Ukraine; guided by the constitutional principles the state is bound to guar-
antee this right regardless of the fact whether the person who was granted
this pension resides in Ukraine or abroad (‘emphasis added’).*?

4.3 Case on illegal removal of the former Prosecutor General of Ukraine from

the office

The Decision by Kyiv City District Court in the case of former Prosecutor
General S. Piskun seems to be rather interesting. On 18 November 2005, the

151 Dissenting opinion of CCU Judge Slidenko I. D. on the Decision of the Constitutional
Court of Ukraine of 26 April 2018 no. 4-r/2018. [online]. Available at: <https://zakon.rada.
gov.ua/laws/show/ne04d710-18/sp:max152sp=:max15&lang=uk> Accessed: 19.10.2019.

152 Decision of the Supreme Court of Ukraine in the exemplary case of the suspension of
pension to an internally displaced person of 3 May 2018. Case no. 805/402/18. [online].
Available at: <http://search.ligazakon.ua/l_doc2.nsf/link1/VS180769.html> Accessed:
19.10.2019.

153 Decision of the Constitutional Court of Ukraine of 7 October 2009 no. 25-rp/2009.
[online]. Available at: <https://zakon.rada.gov.ua/laws/show/v025p710-09> Accessed:
19.10.2019.
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court had an open hearing of the case involving an administrative lawsuit filed
by S.V. Piskun against the President of Ukraine to find the Decree no. 1441/2002
‘On Removal of S. Piskun from the office of the Prosecutor General of Ukraine’
of 14 October 2015 illegal, the court revoked it and proscribed the reinstatement
of the person back to his office.”” In its Decision the Court was guided by the
Decision of the CCU no. 8-rp/2002 and made the following conclusion:

[...] with the guide of the above, there is no reason to believe that certain
norms of the Labour Code of Ukraine cannot be applied to Members of
the Cabinet of Ministers of Ukraine, heads of other bodies with the cen-
tral executive state government bodies and officials who are appointed to
or removed from their respective positions by the President of Ukraine or
the Verkhovna Rada of Ukraine pursuant to the Constitution of Ukraine.
Under Article 11 of the Law of Ukraine ‘On Civil Service’ public officials
have the right to protect their legal rights and interests with the superior
state government bodies and in the court of law, and they have the right
to appeal directly with the court the decisions on the termination of their
public service [...] (‘emphasis added’).*

In addition,

The Court cannot accept the reasons cited by the defendant’s counsel
claiming that the office of the Prosecutor General of Ukraine is a political
one as it will contradict the norms specified by Article 121 of the Con-
stitution of Ukraine, Articles 2, 3, 5, 6, 7 of the Law of Ukraine ‘On the
Public Prosecutor’s Office’ regarding the list of functions performed by
the Prosecutor’s Office of Ukraine, the Prosecutor’s Office’s own jurisdic-
tion and independence from state government bodies with the exception
for the Verkhovna Rada of Ukraine and the only case of constitutional
accountability exclusively to the Verkhovna Rada of Ukraine under Arti-
cle 122 of the Constitution of Ukraine, according to the Decision by the
Constitutional Court of Ukraine no. 8-rp/2002. In addition, Article 3 of
the Code of Administrative Proceedings of Ukraine in its definition of
the term ‘the civil service’ differentiates political offices and prosecutors
(‘emphasis added’).'>

Hence, in this case the Court arrived at the opinion that the President’s
Decree ‘On Removal of S. Piskun from the office of the Prosecutor General of

154 Decision of the Shevchenkivskyi District Court of Kyiv City in the case of former Prosecu-
tor General S. Piskun of 18 November 2005. Case no. 2-12238/05. [online]. Available at:
<http://khpg.org/index.php?id=1133441864> Accessed: 19.10.2019.

155 Decision of the Constitutional Court of Ukraine of 7 May 2002 no. 8-rp/2002. [online].
Available  at:  <https://zakon.rada.gov.ua/laws/show/ru/v008p710-02/ed20060101>
Accessed: 19.10.2019.

156 Decision of the Shevchenkivskyi District Court of Kyiv City in the case of former Prosecu-
tor General S. Piskun of 18 November 2005. Case no. 2-12238/05.
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Ukraine’ is illegal and the defendant’s rights are to be protected through the revo-
cation of the Law in question and reinstatement of the defendant in the office of
the Prosecutor General of Ukraine.'

4.4 Case on the advance notice of holding a peaceful assembly

In the same way, the Decision of the CCU of 19 April 2001 no. 4-rp/2001 (the
case involving timely notification on peaceful gatherings) makes a clear state-
ment that “setting of specific terms for the advance notice of holding peaceful
assemblies with the account for their forms, their scale, the venue and time of
holding thereof, efc. is the subject for legislative regulation”™'*

Despite this ruling, the practice of passing acts by local governments to regu-
late the procedure of holding the respective events was quite common and thus
limited the essence of this right to peaceful assemblies. Those particular acts,
and not the Decision by the CCU, were referred to by the judges who passed the
respective decisions (e.g. the Decision of the Kyiv City Circuit Administrative
Court that banned peaceful assemblies in the period from 1 December 2013 to 7
January 2014 at the Maidan Nezalezhnosti and other streets, efc.).'”

For instance, the Kyiv City Circuit Administrative Court issued the Ruling
no. 25615099 of 13 August 2012, that recognized that the local council has the
right “to consider issues regarding the procedure and the venue of holding meet-
ings, rallies, manifestations, other mass events with the account for the interests
of the territorial community members” (Decision no. 25615099 of 13 August
2012).16

Though these court decisions contradict the practice of the European Court
of Human Rights. Particularly, in the case of ‘Vyerentsov and others v. Ukraine’
ECtHR stated that:

The procedures adopted by local government bodies to regulate the
organization and holding of demonstrations in their respective areas
seem to fail to provide the sufficient legal grounds for the same reason
- there is no general act passed by the parliament which could be the
foundation for the development of documents by local government bod-
ies (Para. 54 of the Decision).!®!

157 1d.

158 Decision of the Constitutional Court of Ukraine of 9 April 2001 no. 4-rp/2001. [online].
Available at: <https://zakon.rada.gov.ua/laws/show/v004p710-01> Accessed: 19.10.2019.

159 Unified Register of Court Decisions. [online]. Available at: <http://reyestr.court.gov.ua/>
Accessed: 19.10.2019.

160 Id.

161 Vyerentsov and others v. Ukraine. ECtHR. Judgement of 11 April 2013. Application no.
20372/11. Official Bulletin of Ukraine, 2013, no. 83, p. 161, Art. 3106. [online]. Available at:
<https://zakon.rada.gov.ua/laws/show/974_945> Accessed: 19.10.2019.
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On the other hand, some local and appellate courts have a more progres-
sive position. There are cases when local regulations on holding peaceful assem-
blies were found illegal since the bodies that issued them exceeded their powers
granted by the Constitution and the laws of Ukraine (the Decision of Kherson
Circuit Administrative Court no. 26124845 of 18 September 2012, the Decision
of Cherkasy Circuit Administrative Court no. 32917184 of 7 July 2013). Some
local and appellate administrative courts do not enforce local regulations with
the guide of the legality principle, despite the fact that those regulations have not
been officially revoked (the Decision of Kyiv Appellate Administrative Court no.
36949796 of 23 January 2014).'¢

5 Conclusions. The role and prospects of law-making activity of the CCU
in Ukraine

With the guide of the role and the main tasks of the CCU, especially follow-
ing the introduction of the institution of a constitutional complaint in Ukraine,
prompted, among other things, by the biggest number of applications (com-
plaints) lodged with the ECtHR against Ukraine, the Constitutional Court of
Ukraine can be compared with the European Court of Human Rights, since the
grounds and the procedure for filing a constitutional complaint is similar to that
of the European Court of Human Rights. It must be stated on a general note that
the introduction of the institution of a constitutional complaint, which has been
functioning in Europe for a long time, seems to be one of the greatest achieve-
ments of the constitutional reform in Ukraine. I am confident that it will bring
down the number of applications lodged with the ECtHR by Ukrainian citizens;
it will also reduce the workload burden on the whole court system.

It must be mentioned in this context that the main method for the inter-
pretation of the ECHR is the dynamic interpretation method, which has been
repeatedly used in the practice of the ECtHR. Namely, in the case ‘Tyrer v. the
United Kingdom’ of 25 April 1978, the European Court of Human Rights made a
description for the internal dynamic nature of the Convention referring to it as,
“a living instrument, that [...] has to be interpreted in the view of the present-
day conditions”'¢* The Preamble to the ECHR reads that the Convention was
adopted with the aim of further realization of human rights and fundamental

162 Kyit6ina P., Cepena M. Cs0600a mupHux 3i6panv y npakmuyi aOMiHicmpamusHux cyodie:
ananimuuHuil 02ns0 cy0oeoi npakmuxu 3a 2010-2014 poxu. LleHTp MOMTHKO-TIPaBOBMX
pedopm. Kuis, 2014 (KUIBIDA, Roman, SEREDA, Maksym. Freedom of Peaceful Assem-
bly in the Practice of Administrative Courts: Analytic Overview of Judicial Practice Within
the Period from 2010 to 2014. Centre of Policy and Legal Reform. Kyiv, 2014. [online].
Available at: <http://pravo.org.ua/files/Sud/___2010-2014.pdf> Accessed: 1.5.2019.

163 Tyrer v. the United Kingdom. ECtHR. Judgement of 25 April 1978. Application no. 5856/72.
[online]. Available at: <https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22tyrer%20
v.%20the%20united%20Kingdom%22],%22itemid %22:[%22001-57587%22]}> Accessed:
19.10.2019.
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freedoms.'®* It means that the rights enshrined in the ECHR must be interpreted

with the view of the present-day conditions in order to be practical and effective.
Sociological, technological and scientific changes, the developing standards in
the field of human rights as well as the change in perceptions of the moral norms
should all be taken into account in the application of the ECHR.!® That is why
the ECtHR has changed a number of times its position on certain issues. For
example, first, the European Court of Human Rights denied that the relations
between same-sex couples is part of the sphere of family life pursuant to Arti-
cle 8 ECHR (Mata Estevez v. Spain judgment).'®® However, in the case of Schalk
and Kopf v. Austria, the ECtHR admitted that same-sex couples enjoy the same
level of protection of their family life with the view of the “rapid development of
the attitude to the same-sex couples in many member-states of the Council of
Europe, and with the account for a growing trend to include same-sex couples
in the definition of family’ in the legislation of the European Union”'” Here the
European Court of Human Rights used the evolutionary method of interpreting
the ECHR.

With this guide it is quite logical for the Constitutional Court of Ukraine to
use the dynamic (evolutionary) method in the interpretation of the Constitution of
Ukraine. Moreover, in its own practice the European Court of Human Rights has
developed the ‘margin of appreciation’ doctrine (Handyside v. the United King-
dom judgment)'®®, under this doctrine the states use the ‘margin of appreciation,
they have the benefit of assessment (definition, interpretation) of certain events,
facts, situations or any other phenomena within their own jurisdiction.'®® The
European Court of Human Rights has repeatedly stressed that the national bod-
ies of state government and courts enjoy the supremacy in their assessment of

164 European Convention on Human Rights of 4 November 1950 (as amended by Protocols
Nos. 11 and 14, supplemented by Protocols Nos. 1, 4, 6, 7, 12 and 13). European Court of
Human Rights, Council of Europe, p. 5. [online]. Available at: <http://www.echr.coe.int/
Documents/Convention_ ENG.pdf> Accessed: 19.10.2019.

165 SPIELMANN, Dean. Allowing the right Margin the European Court of Human Rights
and the National Margin of Appreciation Doctrine: Waiver or Subsidiarity of European
Review? In Working Paper Series of the Centre for European Legal Studies (CELS). Univer-
sity of Cambridge, Faculty of law, 2012, p. 18.

166 Mata Estevez v. Spain. ECtHR. Judgement of 10 May 2001. Reports of Judgments and Deci-
sions 2001-VI. Application no. 56501/00. [online]. Available at: <http://hudoc.echr.coe.
int/eng?i=001-22334> Accessed: 19.10.2019.

167 Schalk and Kopf v. Austria. ECtHR. Judgement of 22 November 2010. Reports of Judg-
ments and Decisions 2010. Application no. 30141/04. [online]. Available at: <https://
hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-99605%22]}> Accessed: 19.10.2019.

168 Handyside v. the United Kingdom. EctHR. Judgement of 7 December 1976. Applica-
tion no. 5493/72. [online]. Available at: <https://hudoc.echr.coe.int/eng#{%22item
id%22:[%22001-57499%22]}> Accessed: 19.10.2019.

169 ECHR - Introduction. Hembach Legal, The Business of Human Rights. [online]. Available
at: <http://echr-online.info/echr-introduction/> Accessed: 19.10.2019.
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facts and interpretation of the national law.'”® At the same time former President
of the ECtHR D. Spielmann notes that in applying this essentially judge-made
doctrine of ‘margin of appreciation, the Court imposes self-restraint on its power
of review, accepting that domestic authorities are best placed to settle a dispute.'”*

Within this context, from the practical standpoint and the perspective of the
legally granted powers, the Constitutional Court of Ukraine enjoys a rather wide
and even unlimited ‘power of discretion’ in its interpreting of the Constitution of
Ukraine. The role of the CCU in the development of law should not be under-
estimated and reduced solely to the simple application of constitutional norms,
which by the way, have the most abstract and evaluative nature, even in compari-
son with regular laws. Today the key issue lies in the willingness of the CCU Judges
to assume this responsibility, to be active participants and normative ‘developers’
of law and to implement the European legal values and principles within the legal
system of Ukraine, along with their willingness to generate really good, argumen-
tative and well-reasoned decisions that will largely affect the Courts authority and
the general level of trust that the judicial power enjoys. In addition, the CCU has
to be one of the main subjects in the development of the national legal doctrine, it
has to influence and promote the progress in the legal field.

So, I believe that the Constitutional Court of Ukraine has an extremely impor-
tant role in the development of Ukraine’s legal system and it has to promote the
dynamic interpretation of law. In order to ensure the supremacy of the Constitu-
tion of Ukraine, the CCU has to take into account the trends in the development
of the society and law. Currently we can de facto observe the application of some
elements of the law-making in the practice of the CCU. That is why I am confident
that in the future one of the main areas in the development of the CCU’s opera-
tion will be the expansion of its law-making activity, which is extremely important
in the context of convergence of different legal systems, cultures and protections
for human rights and freedoms.
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