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Abstract

Certain aspects of the adaptation of regulatory legal acts of Ukraine in the field of
drug trafficking control to EU legislation were studied. The basis of this study uses an
interdisciplinary approach using comparative legal, dialectical and systemic methods.
Emphasis is placed on the fact that the world community does not have a unanimous
opinion on legal issues and areas of the modern drug control regime that would meet the
needs of the social and legal society and the current state of the drug situation in the
countries of the world, and health problems. It was established that the adaptation of the
regulatory legal acts of Ukraine in the field of drug trafficking control, the fight against
their use and treatment of drug addiction of patients should be based on the implementation
of public health programs. n its areas, should include the prevention of disease, prolonging
life and improving the health and well-being of the entire population, including drug-
addicted patients, for whom the state has an inherent responsibility. Ukraine participates in
Council of Europe conventions which establish common standards for this organization
and the European Union, it is important for the legal regulation of drug control in the
health field, but some norms of national legislation require consistency with the norms of
UN Conventions, and it is important to use positive legislative experience of selected
countries of the European Union. It is proposed to amend the regulatory legal acts that will
improve legal ways to protect people's rights to health protection.

Keywords: adaptation of legislation, drug control, European Union, legal
regulation, international law.
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1. Introduction

As of 2018, approximately 31 million people who take drugs are suffering
from drug abusing disorders, i.e. due to health damage they might require
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treatment®. Drug addiction of people is a recognized medical condition, and
therefore the right to health applies in the same way as to any other health
condition®. In the context of the legal implementation of drug control, drug use and
drug addiction should be considered through a “public health approach”’. Public
health means the prevention of disease, the prolongation of lifespan and the
improvement of the health and well-being of the entire population for which the
state is inherently responsible®.

In the current state of law and order in the state in the formation of the
national system of control over the circulation of narcotic drugs, psychotropic
substances and precursors, the main role is played by international law. An
important component of the legal framework of cooperation between Ukraine and
the EU are the binding norms of international treaties concluded between these
entities. In Art. 9 of the Constitution of Ukraine, it is determined that existing
international treaties, consent to be bound by the Verkhovna Rada of Ukraine, are
part of the national legislation of Ukraine®. Today, there is a well-developed system
of international legal acts aimed at controlling the circulation of drugs,
psychotropic substances and precursors, which serve as a basis for the development
of national legislation of Ukraine. As for “... acquis communautaire (acquis)”’,
according to Section II of the Law “On the National Program for Adaptation of
Ukrainian Legislation to the Legislation of the European Union” of March 18,
2004, this is the EU legal system, including legislative acts of this organization
(but not limited to them), adopted within the European Community, the common
foreign and security policy and cooperation in the field of justice and internal
affairs. The same Law provides that the adaptation of Ukrainian legislation to EU
legislation is a priority component of the process of Ukraine’s integration into the
EU, which, in turn, is a priority for Ukrainian foreign policy. The purpose of such
adaptation is to achieve conformity of the legal system of Ukraine with the acquis
communautaire, taking into account the criteria set by this organization for states
that intend to join it*.

5 World Drug Report 2018 // https://reliefweb.int/report/world/unodc-world-drug-report-2018
(Accessed July 31, 2019).

6 Klingemann Justyna The rights of drug treatment patients: Experience of addiction treatment in
Poland from a human rights perspective. “International Journal of Drug Policy”. 2017; 43: 67-73.

7 Joanne Csete Seeing through the public health smoke-screen in drug policy. “International Journal
of Drug Policy”. 2017; 43: 91— 95.

8 The World Health Report 1998 — World Health Organization. URL. https://www.who.int/
whr/1998/en/whr98_en.pdf (Accessed July 31, 2019).

9 Kouctutynis Ykpainu: 3akon Ykpainu Big 28.06.1996 p., Ne 254k/96-BP (Law of Ukraine
,constitution of Ukraine”: dated 28.06.1996, Neo. 254k/96-VR).

10 TIpo 3arambHomep;aBHy IIpOrpamy aJanTallii 3aKOHOJABCTBA YKpAiHH [0 3aKOHOAABCTBA
€pporeiicekoro Coro3y: 3akon Ykpaiau Bix 18.03.2004 p., Ne 1629-1V (Law of Ukraine “ On the
National Program of Adaptation of the Legislation of Ukraine to the Legislation of the European
Union ”, dated 18.03.2004, Ne 1629-1V).
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2. Material and methods

The basis of this study uses an interdisciplinary approach to the analysis of
certain aspects of the adaptation of the legislation of Ukraine in the field of drug
trafficking control to the legislation of the European Union using comparative legal,
dialectic and systemic methods.

3. Results

In modern conditions, the legal basis of control in the world is the three
conventions of the United Nations: the Single Convention on Narcotic Drugs of
1961, Convention on Psychotropic Substances of 1971'2, United Nations
Convention against the Illicit Trafficking of Narcotic Drugs and Psychotropic
Substances®, the first two conventions regulate the legal circulation of narcotic drugs
and psychotropic substances, the latter one regulates measures to counter their illicit
trafficking. For 2019, these conventions were ratified by more than 198 countries of
the world, Ukraine also joined them. Today, there is a fully developed system of
international legal acts aimed at controlling drug trafficking, including the field of
health care. Also note that this legislation is being adapted to the legislation of the
European Union®“.

Ukraine participates in Council of Europe conventions which establish
common standards for this organization and the EU, the importance of legal
regulation of drug control is significant, but some norms of such national
legislation require consistency with the norms of the UN Convention and some
international documents. Unresolved is the question of interpretation the term
“drugs”, which is not disclosed at the legislative level, despite the fact that it is
included in the content of international legal and other regulatory documents,
scientific and educational legal literature, which is used by scientists, human rights
activists, the public, and is the subject to a number of dissertation research.

Drugs are chemicals of plant or synthetic origin that cause a change in a
person’s mental state, the systematic use of which creates dependence on them;

u E}lI/IHaﬂ KOHBCHIUA O HAPKOTHYCCKUX CPEACTBAX 1961 roja C rnornpaBKkaMy, BHECECHHbBIMH B HEC B
COOTBETCTBHUHU C HpOTOKOJ‘IOM 1972 roga O ImoIpaBKax K EI[I/IHOf/'I KOHBCHIIUM O HApPKOTUYECCKHUX
cpeactBax 1961 roma: mexxaynap. nok. ot 30.03.1961 r. (The Single Convention on Narcotic Drugs
of 1961 as amended by the Protocol of 1972 amending the Single Convention on Narcotic Drugs of
1961: international document dated 03.30.1961).

12 KonBeHIus 0 NCHXOTPOINHBIX BEMIECTBAX: MEXIYHAPOAHBIH JokymeHT oT 21.02.1971 (Convention
on Psychotropic Substances: international document dated 21.02.1971).

13 Kousenuis Opranizauii O6'eqnannx Haniii mpo 60poTh6y MPOTH HE3aKOHHOTO 06iry HAPKOTHYHHX
3aco0iB 1 MCHXOTPOIHHUX PEYOBHH: MikHapoxHuil nokymenT Bix 20.12.1988 p. (Convention on
Organizing the National Convention on Combating the Illicit Trafficking of Narcotic Drugs and
Psychotropic Species: International Document dated 20.12.1988)

14 TIpo 3arambHomep;aBHy IIpOrpamy aJanTallii 3aKOHOJABCTBA YKpAiHH [0 3aKOHOAABCTBA
€pporeiicekoro Coro3y: 3akon Ykpaiuu Bix 18.03.2004 p., Ne 1629-1V (Law of Ukraine “On the
National Program of Adaptation of the Legislation of Ukraine to the Legislation of the European
Union”, dated 18.03.2004, Ne 1629-1V).
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Drugs in a broad sense are narcotic drugs, psychotropic substances, their analogues
and precursors, the circulation of which is regulated by law*®. This term should be
provided for in Art. 1 Law of Ukraine "On Narcotic Drugs, Psychotropic
Substances and Precursors"?®,

It is worth to note that according to Art. 1 of the Law of Ukraine "On
measures to counter the illicit trafficking of narcotic drugs, psychotropic
substances and precursors and their abuse" a drug addicted person is a person who
suffers from a mental disorder, which is characterized by mental and (or) physical
dependence on a narcotic drug or psychotropic substance, and whom according
results of the medical examination conducted in accordance with this Law, the
diagnosis of "addiction" is defined. The term “drug addiction” is defined as a
mental disorder caused by a person’s dependence on a narcotic drug or
psychotropic substance as a result of the abuse of this drug or substance. Drug
addicts have the right to treatment and receive replacement maintenance therapy?’.
To protect the rights to protect the health of people who have been diagnosed with
"drug addiction" and in need of treatment, in Part 1 of Art. 14 of the Law of
Ukraine "On measures to counter the illicit trafficking of narcotic drugs,
psychotropic substances and precursors and their abuse”, it is necessary to provide
the text of the following content: “People suffering from drug addiction enjoy the
rights of patients, provided for by the Law* Fundamentals of Ukrainian Legislation
on Health Protection when providing drug treatment to them”.

In Art. 21 of the Law of Ukraine "On measures to combat illicit trafficking
in narcotic drugs, psychotropic substances and precursors and their abuse™:

1) does not comply with the requirements of international legal acts: With
paragraph 4 of Art. 3 of the 1988 Convention. It states that “in certain cases, for
minor offenses, the Parties may provide as an alternative to conviction or
punishment such measures as re-education, rehabilitation or social reintegration,
and also if the offender is a drug addict, his treatment and follow-up?®;

2) Art. 14 of the Declaration of Drug Demand Reduction Guidelines: “In
order to promote the social reintegration of drug abusers, where it is appropriate
and consistent with national laws and policies of Member States, governments

15 TIpo cxBanennss Ctpaterii JepaBHOI TOJNITHKM INOJ0 HAPKOTHKIB Ha mepiox a0 2020 poky:
posnopsipk. KM Vkpainu Big 28.08.2013 p., Ne 735-p (Disposition the Cabinet of Ministers of
Ukraine “On approval of the State Drug Policy Strategy for the period until 20207, dated
08.28.2013, No. 735-r).

16 TIpo HapkoTHYHI 3ac00M, ICUXOTPOIHI PEYOBUHH i IIpeKypcopH: 3akoH Ykpainu Bix 15. 02. 1995
p.» Ne 60/95 — BP (The Law of Ukraine “On Narcotic Drugs, Psychotropic Substances and
Precursors”, dated 15. 02.1995, No. 60/95 — VR).

17 Tlpo 3axomm npoTuaii HE3aKOHHOMY O00Iry HAPKOTMYHMX 3acO0iB, IICHXOTPOIHMX PEYOBHH i
npekypcopis: 3akoH Ykpainu Big 15.02. 1995 p., Ne 62/95 — BP (Law of Ukraine “On measures to
combat illicit trafficking in narcotic drugs, psychotropic substances and precursors and their
abuse”, dated 15.02.1995 p., Ne 62/95 — BP).

18 Konpenuia Opranizanii O6'equanux Hawiii npo 60poTh0y IPOTH HE3AKOHHOTO 06iry HAPKOTHYHHX
3ac00iB 1 MCHXOTPOMHUX PEYOBHH: MiXHapoauuit moxyment Bim 20.12.1988 p. (Convention on
Organizing the National Convention on Combating the Illicit Trafficking of Narcotic Drugs and
Psychotropic Species: International Document dated 20.12.1988).
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should consider of punishment, or in addition to punishment, to apply to drug
abusers measures aimed at treatment, education, follow-up, rehabilitation and
social rehabilitation. Integration®. In the case of treatment of drug addicts, it is
advisable to provide for the preservation of their place of work or study during the
period of compulsory treatment, if the person is treated for the first time.

3) Art.14 of the Law of Ukraine "On measures to counter the illicit
trafficking of narcotic drugs, psychotropic substances and precursors and their
abuse” does not comply with the requirements of Council Recommendation
2003/488/EC "On the prevention and reduction of harm associated with drug
addiction" of June 18, 2003 about the provision of access for drug addicts in
prisons to the same services outside such sites in a manner that does not undermine
regular and general measures to prevent the flow of drugs into places of
deprivation of liberty?. In our opinion, it is necessary to add part 4 of Art. 14 of
this Law as following: “Treatment of addiction to narcotic drugs or psychotropic
substances of persons in prison is carried out in health care institutions that provide
medical assistance to convicts.”

In Art. 38 The Single Convention on Narcotic Drugs lists such measures to
counter drug abuse as prevention, early detection, treatment, education,
rehabilitation, social rehabilitation, and, if necessary, familiarization with the
problems of anesthesia among the general population?.

Substitution maintenance therapy is evidence based and a pharmaceutical
intervention recommended by the World Health Organization (WHO) and used as
a highly effective treatment for chronic opioid dependence. For example, in
Austria, at the level of the law, such a guiding principle was strengthened as
“treatment instead of punishment” for minor offenses, as well as an increase in the
number of treatment and rehabilitation measures, which contributed to a rapid
increase in the number of alternatives to punishment. In 2007, this law was
amended to ensure that medical treatment is provided in specialized units - both
inpatient and outpatient ("The Austrian drug control law")?2. In most EU countries,
methadone is used for people with drug addiction during PTA.

In Ukraine, over than for 9 years of operation, the SMT program is being
implemented through grants from the Global Fund to Fight AIDS, Tuberculosis

19 Jlexnapanist mpo KepiBHi MPUHIMIHM CKOPOYEHHs MOMUTY HAa HAPKOTHKU: MiKHAPOHUI TOKYMEHT
Big 10.06.1998 p.( Declaration on drug demand reduction guidelines Adopted by General
Assembly resolution S-20/3: International document dated 10.06.1998).

20 TIpo 3amo0iradHs Ta 3MEHIICHHS IIKOAM 3J0POB'I0, MOB'SA3aHOI 13 HAPKOTHYHOK 3aJIEKHICTIO!
Pexomenpanii Pamu 2003/488/€C: mixuapoauuit nokyment Bix 18.06.2003 p.,.Ne 2003/488/€C
(Council Recommendation 2003/488/EC "On the prevention and reduction of harm to health, drug
related ": International document dated 18.06. 2003).

a E}lI/IHaﬂ KOHBCHIMA O HAPKOTHYCCKUX CPEACTBAX 1961 roja ¢ rnornpaBKkaMy, BHECECHHbBIMH B HEC B
COOTBETCTBHU C HpOTOKOJ‘IOM 1972 roga O ImoIpaBKax K EZ[I/IHOf/'I KOHBCHIIUM O HApKOTUYECCKHUX
cpeactBax 1961 roma: mexxaynap. gok. ot 30.03.1961 r. (The Single Convention on Narcotic Drugs
of 1961 as amended by the Protocol of 1972 amending the Single Convention on Narcotic Drugs of
1961: international document dated 03.30.1961).

22 Trinklein Dorina, Frank Zobel, Eoghan Quigley, Brendan Hughes and Renate Hochwieser. Drug
policy profile: Austria/ Luxembourg: Publications Office of the European Union. 2014; 19.
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and Malaria. However, 2016 became a transition period for the SMT program on
the way from donor support to provide patients with funds from the state and local
budgets. It should be noted that during 2016, 2,850 patients started the substitution
maintenance therapy (SMT program and 1,778 patients discontinued. The main
reasons for exclusion from the SMT program were: (1) completion of the SMT
course - 108 people (6%); (2) on their own - 514 people (29%); (3) redirection to
another medical and prophylactic institution (MPI) - 258 people (15%); (4) death
- 337 people (17%); (5) administrative statement - 131 (7%); (6) imprisonment of
the patient - 146 (8%)%.

We draw attention to the fact that all states that signed the 1988
Convention exercise, in one way or another, take control over the production,
distribution and use of methadone in order to reduce the risk associated with its
use®. In Denmark, in particular, in 1996, the law was accepted that strengthened
control over the use of methadone. Responsibility for treatment was assigned to the
county administrations, which introduced state treatment programs and limited the
number of general practitioners authorized to use it, which led to an increase in the
quality of treatment®. The national legislation on drug trafficking provides for the
control over the use of methadone and buprenorphine at the level of the order of
the Ministry of Health of Ukraine dated March 27, 2012, No. 200, which regulates
the control of the use of methadone by patients in the rooms of the OST, where
such treatment is carried out by medical workers. The monitoring of the
implementation of SMT programs in Ukraine, first of all, is carried out by the
Ministry of Health of Ukraine and its relevant structures, as the main agents in the
organization and implementation of this treatment system and the provision of
assistance to drug addicts?®®. From our point of view, control over the use of
methadone and buprenorphine should be provided for in a separate article in the
Law of Ukraine “On measures to combat illicit trafficking in narcotic drugs,
psychotropic substances and precursors and their abuse”.

23 National report for 2017 on the narcotic situation in Ukraine (according to 2016) URL.
http://www.ummcda.org.ua/attachments (Accessed July 31, 2019).

24 Konpennist Opranizanii O6'ennanux Hariit mpo 60poT0y NPOTH HE3aKOHHOTO 06iry HApKOTHYIHUX
3aco0iB 1 MCHXOTPOIHHUX PEYOBHMH: MiXHapoaHuii mokymenT Bim 20.12.1988 p. (Convention on
Organizing the National Convention on Combating the Illicit Trafficking of Narcotic Drugs and
Psychotropic Species: International Document dated 20.12.1988).

% NMomxaunckas H. A., Tlonyounckas, C. B, Uemunckuit B. T1.  Ilpasosoe pezynupoeanue 6 cgepe
oKasamus Hapkronozuueckoll nomowu, npogurakmuxu BHY/ CIIH/, npomusoodeiicmeus
HE3aKOHHOMY 000pOMY HAPKOMUKOS.: MencOyHapoouwill onvim / Mocksa, M3natensctBo MHCTHTYT
«OtkpeiToe 0bmmecTBoy. - 2002. - C.36.( Dolzhanska N. A., Polubinskaya, S. V., Tselinsky B. P.
et al. Legal regulation in the sphere of rendering narcological assistance, HIV/AIDS prevention,
counteraction to illicit drug trafficking: international Experience. Moscow, Open Society Institute
Publishing House, 2002; 36).

%6 TIpo zatBepmkenHs [TopsaaKy MPOBEIEHHS 3aMiCHOT IiATPMMYBAIILHOT TEpaIIii XBOPUX 3 OIiOIAHOI0
sanexHictio: Haka3 MO3 Vkpainu Bixg 27.03.2012 p., Ne 200 (On approval of the procedure for
substitution maintenance therapy for patients with opioid dependence: Order of the Ministry of
Health of Ukraine dated 27.03. 2012, No. 200).
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4, Discussion

It is during a long period that in the scientific literature the question of
distinguishing such concepts as "subject of management" and "subject of control"
is discussed. Thus, some researchers interpret "the control of the subject” as a
system endowed with a certain competence and state power authorities, enabling it
to realize its will in the form of leadership commands or decisions which are
mandatory for execution.” The main feature of the subject of state administration is
"the presence of his power authorities, which give to it the opportunity to embody
his will in the form of decisions that are mandatory for execution"?’. Also, there is
no single point of view among scientists what organs of the state are attributed as
controlling entities. So, some researchers believe that the controlling entities in the
public administration are recognized the respective supervisory entities (both state
and non-state), departmental and specialized, which are responsible for carrying
out control actions in relation to the object and subject of control in the public
administration?®, the others consider as the subjects of state control in the field of
executive power state entities, local self-government bodies, officials, public
officers with state powers to perform control functions?®. Also, some scientists
point out that the activities of the drug control authorities take place in the form of
legally significant actions to monitor and verify compliance with the
implementation and compliance by regulated entities of regulatory requirements in
order to suppress the offenses by the relevant organizational and legal methods®.

There is no single position regarding the system of state control entities in
the legislation of Ukraine too. So, according the provisions of Art.31 of the Law of
Ukraine "On Narcotic Drugs, Psychotropic Substances and Precursors™ the control
over the implementation of the provisions of this Law is carried out by the central
executive entity, implementing the state policy in the field of the circulation of
narcotic drugs, psychotropic substances, their counterparts and precursors,
counteracting their illicit trafficking, the entities of the National Police of Ukraine,
entities of incomes and charges, the central executive entity, implementing the state

27 Manuuoschkuit B. S1. Jlepoicasue ynpasninna: uaeu. nocié. | Jyupk : «Bexa» BomuHcbKOro
nepxasHoro yuisepcutery, 2000. C. 22 — 23. (Malinovsky V. Ya. Public administration: textbook.
allowance/Lutsk: "Tower", Volinsky state University, 2000. 22 - 23).

28 Tapamyk B. M. TeopeTHko-IpaBoBi Npo6eMH KOHTPOJIIO Ta HAMJIAAY y JAEPKABHOMY YIIPaBJIiHHI:
IMC. ... I-pa. ropuf. Hayk XapkiB., 2003. — C.127 (Garaschuk VV M Theoretical and legal problems
of control and supervision in public administration: dissertation Doctor of Law, Kharkiv, 2003;
127).

2 Amppiiiko O. @. OpraniszaiiifHo-ipaBoBi MPOGIEMH JIEPKABHOTO KOHTPOMIO y cepi BUKOHABUOT
BJIaAW: JUC. ... A-pa topuia. Hayk. — Kuis., 1999. — C.147 (Andriyko O. F. Organizational-legal
problems of state control in the sphere of executive power: dissertation Doctor of Law. Kyiv,
1999; 147).

% IOmun B. H. TIpaBoBble OCHOBHI (JOPMUPOBAHHS U JEATENLHOCTH OPraHOB IO KOHTPOIIO 32
000pOTOM HAPKOTHUKOB: TEOPETHKO-IIPABOBOE MCCIIEJOBAHME: HCC... KaH. IOpHI. HayK . MOCKBa.
2011. C.124 (Yudin V. N. Legal bases of formation and activity of organs for control over drug
turnover: theoretical and legal research: dissertation candidate of Law. Moscow, 2011; 124).
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the policy in the field of health care, and other entities of executive power within
the limits defined by the law of their powers.

In addition, we note that according to Part 2, Article 19 of the Constitution
of Ukraine, entities of state power, local self-government entities and their officials
are obliged to act only on the basis, within the limits of powers and in the manner
prescribed by the Constitution and laws of Ukraine3l. In Art.4 of the Law of
Ukraine "On the Basic Principles of State Supervision (Control) in the Sphere of
Economic Activity" is determined that the entities authorized to carry out state
supervision (control) in the field of economic activity are established exclusively
by laws. Also, Art. 1 of the Law of Ukraine "On the Basic Principles of State
Supervision (Control) in the Sphere of Economic Activity", state control is
determined through the functioning of its subjects as the activity of the central
executive authorities, their territorial entities, state collegial entities, executive
entities of the Autonomous Republic of Crimea, local entities authorized by the law
within the limits of the powers provided for by law for the detection and prevention
of violations of the requirements of the law by business entities as well as provision
of interests of society and, in particular, appropriate qualities of products, works
and services, of acceptable danger level for the population and environment. In
addition, this Law provides interpretations of third sides - legal and physical
(lawyers, auditors, members of public organizations, etc.) that are involved to state
control by economic or controlling entities during its activities®2.

In order to improve the effectiveness of the legal regulation of drug control
in the healthcare field in Ukraine, it is extremely necessary to use a united,
coordinated approach to the problem of creating a new system of control entities,
and to delineate their powers in this area, which is responding to today's political,
economic and social realities. The legislation of Ukraine practically does not
regulate the activity of drug control authorities at the regional level and their
interaction with local government entities and public organizations; there is neither
unity of the normative and methodological base system, nor information space. In
addition, the lack of a legally-established mechanism for the interaction of drug
control authorities in Ukraine's healthcare field forces them to seek their own forms
of interaction, for example, the conclusion of memorandums, which indicates that
the control system is not formed.

5. Conclusion
The adaptation of Ukrainian legislation in the field of drug trafficking

control to EU legislation is one of the priority components of the process of
Ukraine’s integration into the EU, which, in turn, is one of the directions of

81 Koncruryuis Vkpainu: 3akon Ykpainum Bim 28.06.1996 p., Ne 254k/96-BP (Law of Ukraine
“Constitution of Ukraine”: dated 28.06.1996, Neo. 254k/96-VR).

32 TIpo ocHOBHI 3acanu AepsKaBHOrO Harnsay (KOHTPOJO) y cdepi rocnoaapchkoi AisIbHOCTI: 3aKOH
Vkpainn Big 05.04.2007 p., Ne 877-V (Law of Ukraine “On the Basic Principles of State
Supervision (Control) in the Field of Economic Activity” dated 05.04. 2007, No. 877-V).
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Ukrainian foreign policy. The legislation on the control of the circulation of
narcotic drugs, psychotropic substances and precursors needs to be adapted to the
EU legal system, including legislative acts of this organization adopted within the
European Community, a common foreign and security policy and cooperation in
the field of justice and internal affairs to control the circulation of such agents,
psychotropic substances and precursors.

10.
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