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OBLIAA XAPAKTEPUCTUKA PABOTDI

AKTyanbHOCTb TeMbI UccregoBaHusa. OPPeKTUBHOE BbINOMHEHNE
3ajad yrosioBHOro CyZionpon3soacTea npegnonaraet 4OCTOBEPHOE
yCTaHOBMNeHne 06CTOATENBLCTB, NoAMNEeXalUmMX OoKa3bIBaHWUIO MO
yronosHbliM genam. CobbiTne npectynneHns, BUHOBHOCTb nuua, ero
COBepLUMBLLETO, MHble 06CTOATENbCTBA, YKa3aHHble B CT. 73 YK P®
(oanee, ecnu He oroBopeHo nHoe, - YIK), BbIICHAOTCS B Xo4€e U
NoCcpeacTBOM AOKa3biBaHUSA, NyTeM cobupaHns, NpoOBEPKM 1 OLIEHKU
AokasatenbcTB. ICTMHHOE 3HaHMe 06 yka3aHHbIX 0b6cToAaTeNbLCTBAX
MOXET LOCTUraTbCs He NbbiMy cnocobamm 1 cpeacTBamu, a NuLlb TEMMU,
KOTOpble orpaxgaroT OT Npomn3Bora U HagexHo obecneymsaroT
AOCTOBEpPHbIN pe3yrbTarT.

OcCHOBHbIM cnocobom cobmpaHusa goka3aTenbCTB, ONpeaensowmm nTor
paccnenoBaHns U paspeLleHns KaXaoro yrosioBHOro gena, aBnseTcs
NPOM3BOACTBO CNeACTBEHHbIX AENCTBUN. ITO HAa3HAYEHME YKa3aHHbIX
AencTanin 06ycrnoBrneHo 3an0oXeHHOW B HUX CMOCOBHOCTBIO BbISBASATL U
COXpaHATb MHpOpMaLUUIO JoKa3aTeNbCTBEHHOIO XxapakTrepa,
MaKCUMarbHO OTpakatoLLy 4eACTBUTENbHOCTb. OBBHEKTUBHOCTb
ABNAETCA BHYTPEHHUM, UMMAHEHTHO NPUCYLLMM MPU3HAKOM NpPaBOBON
NPVpPOAbl CNeACTBEHHbIX 4ENCTBUN, Aenatowmm nx Hanbonee
AOCTOBEPHBIM CNOCOBOM YrofIOBHO-NPOLECCyasibHOro NO3HaHUS.
OpHako crneacTBeHHble AENCTBUS, Kak M BCS YrONOBHO-NpoueccyanbHas
AEeATeNbHOCTb, OCYLLIECTBASATCHA KOHKPETHBIMU M0AbMW, NMPUBHOCALLUMUA
CYOBbEKTMBHBIV 3NIEMEHT B Hee. B yCnoBumsix KpMMMHaNM3npoBaHHOMO
obLecTBa, NOBbILLUEHHOW 3aBUCMMOCTWN JOIPKHOCTHbIX ML
NPaBOOXPaHUTENbHbIX OPraHOB OT KPUMUHaNUTeTa CyObeKkTUBHbIN
MOMEHT npuobpeTaeT 6onee pacnpocTpaHeHHbIM U ONacHbIN XapakTep,
MOCKOSbKY NO3BONSAET MaHUMNyNMpOBaTh NPOLECCOM cObmpaHms
nccnefoBaHUs LoKa3aTeNnbCTB B Yrogy UHTepecam, Aanekum ot
Ha3Ha4YeHNsa yrornoBHOro cyaonpounssoacrea. [NposBoanmMoe B HacTosiLee
BpeMs pedopMMpOBaHNE CUCTEMbI MPABOOXPAHUTENBHbBIX OPraHoB, B
4aCTHOCTH
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cosgaHve CrneactBeHHOro kommteTta P®, BbI3BaHO HE TONBKO HU3KNM
KayecTBOM MX paboTbl, HO U OCTATOYHO LLUMPOKUM PacrnpoCcTpaHeHneM
Koppynuun. Tak, No AaHHbIM, NpuBeAeHHbIM [peacenarenem
CnepnctBeHHoro komuteta P® A. bacTpbIKUHBLIM, N3 LLIECTU ThbICAY
YyenoBek, npueneveHHbix B 2010 r. K yronoBHOM OTBETCTBEHHOCTU 3a
Koppynuuto, 34 % cocTaBnsAT COTPYAHUKM MPaBOOXPaHUTENbHbIX
opraHoB, B 4ncrne kotopblx 120 cnegosartenen (3To Npu TOM, YTO
BbISABNAOTCA NULLb €4MHULbI N3 BCEX UL, BOBNEYEHHbIX B
KOpPYMUMOHHbIE CXeMbl)[1].

OcHoBHag uernb co3gaHua CrneacteeHHoro kommuteta PO cornacHo Ykasy
Mpe3ngeHTta PO ot 27 centabpsa 2010 r. «Bonpockl CrieactBeHHOro
komuteta Poccuiickon degepaumm» 3aknoyaeTcs B COBEPLUEHCTBOBAHMM
AeaATenbHOCTM OpraHoB NpeaABapuUTEenbHOro crieacTeus. B cnpaeke
"ocynapCTBEHHO-NPaABOBOroO ynpaBneHus K npoekty deaepanbHOro
3akoHa «O CnegcrBeHHoM komuteTe Poccurickon ®epgepauumny» ykasaHo,
YTO (PYHKUMOHMPOBAHNE HOBOIO CreACTBEHHOrO opraHa no3BonuT
NOBbICUTb 06 BEKTUBHOCTL crieacTeusa[2]. OgHako NPUYUHLI
HeOObEKTUBHOCTU CNEACTBUS, U B YaCTHOCTN NPOM3BOACTBA
CNeACTBEHHbIX AENCTBUIA, KPOKOTCH HE TOSNbKO B TOM, YTO OTAESbHbIe
npaBonNpuMeHUTENn He obnagatT AOMKHbIMU NPOdEeCCMOHaNbHBIMK
KayecTBaMu, HO U B HECOBEPLLEHCTBE YronoBHO-MPOLeCcCyanbHOro
3akoHogaTenbcTBa. MHOrme ero Hopmbl, kacarowmecsa n3bpaHHoOM
npobnemaTukn, HenocnegoBaTernbHbl, JOMNYCKAT HEOLHO3HAYHOE
TONKOBaHMe nx cMmbicna n TpebosaHmin. BHocnmble B YTK nameHeHus un
OOMOSHEHWS MOPON TOMBKO YCIOXHSAT NosfioxeHne. Boicka3biBaeMble
YyYEHbIMU NPEeaIOKEHNSI OTHOCUTENbHO NyTEN N CNOCOBOB MOBbILLIEHWS
KayecTBa nNpeaBapuTENbHOro paccrneoBaHus U ero 06bEKTUBHOCTU
TaKke HeOQHO3Ha4YHbl U He BCEerga CornacytTcs C peanbHOn
AEeNCTBUTENBHOCTBIO. B Teopun yronoBHOro npowecca oTcyTcTByeT
KOMMNMEKCHOe nccrnenoBaHne NpaBoBbIX CPEACTB, KOTOpble orpaxaanu Obl
cneposartens OT BNMAHUA cyObekTUBHbIX 0akTopoB, Npegocteperany ot
HEeMCnonHeHns TpeboBaHN 3aKOHA U UCKAXKEHUS NOMNYyYEHHbIX
pe3ynbTaTtoB. [1pobnembl pa3apaboTkn HOBbIX U
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peanu3aunm CyLLECTBYIOLLNX rapaHTuin 06bEKTUBHOCTN NPOM3BOACTBA
CNeACTBEHHbIX AENCTBUN OCTAOTCA TEOPETUYECKN U NPAKTUYECKN
3Ha4YUMbIMKU U 0OYCOBNNBAOT akTyanbHOCTb TEMbI ANCCEPTALNOHHOIO
nccrnegoBaHms.

CreneHb Hay4YyHOW paspaboTtaHHOCTM TeMbl. [Mpobnembl npon3soaCcTBa
CNeacTBEHHbIX AENCTBUN NOA TEM UMM UHBIM YITIOM 3pEHNS
paccmMaTpuBanmncb NPakTU4eCKNn BCEMN BEOYLLMMUN POCCUACKUMMU
y4eHbIMUu-npoueccyanuctamu. NoHATne n cuctema cnegcTBeHHbIX
AENCTBUI LUMPOKO npeacTaBneHbl B paboTax Takmx aBTopos, kak O.A.
baes, B.T. beanenkuH, B.. boxbes, B.A. ly6pusHbin, C.I1. Edunmmnyes,
K.B. Kannnosckun, B.B. KanbHuuykmn, H.A. Konokonos, E.C.
Komuccapenko, A.M. JlapuH, B.A. CemeHuos, A.B. CmupHos, [.A.
Conopos, M.C. Ctporosuy, C.A. Wendep, C.®. LWymunuH n gp. AHanuay
OTAENbHbIX CNEeACTBEHHbIX 4ENCTBUIN ObiNn NocBSLLEHbI paboTsl P.LL.
Banuesa, A.A. MTnmH36ypra, B.lN. KonbyeHko, B.M. KopHykoBa, I".W.
Kouwapoga, FO.H. Muxannoson, A.1. Hatypa, [J.A. Hatypa, tO.K. Oprnosa,
E.P. Poccuinckon, 3.I'. CamowmnHon, A.b. ConosbeBa, A.P. LLInaxosa u
MHOMMX APYrnx aBTOpOB. byay4n AOBOMBHO LWMPOKO UCCIeLOBaHHbIMU B
pasfiMyHbIX acnekTax, CneacTBEHHblE OENCTBUA, OOHAKO, He
nogsepranucb cneumanbHOMY KOMMIIEKCHOMY UCCNefoBaHuIo Yepes
Npu3My pakToposiornm 06 bEKTUBHOCTN UX MPOU3BOACTBA M rapaHTuin ee
npaBoBOW 06ecrne4YeHHOCTH.

KaTteropmsi «06bEKTUBHOCTb» U CBSI3@HHbIE C HEWN NpOobnembl
npoueccyanbHbIX rapaHTUM OCBELLLANUCb B OCHOBHOM NPUMEHUTESTbHO KO
BCEWN OEATENbHOCTU MO UCCneaoBaHNIO 06CTOATENLCTB YrOfIOBHOMO AeNa,
KO BCeMy npenBapuTenbHOMY paccnegoBaHuto n cyaebHomy
nponsBoacTtey (A.C. AxmagynnuHa, B.A. 3gpukosckuin, T.B. Mouceea,
C.K. MNutepues, 6.M. TaBposckuin 1 T.4.). B Hayke yronoBHoro npouecca
A0 CUX NOp HET onpeaeneHns NoOHATUA «OObEKTMBHOCTb NPOM3BOACTBA
CNeacTBEHHbIX AENCTBUNY, OTCYTCTBYET UCCNeAOBaHNe, packpbiBatoLlee
NpaBOBYO NPUPOAY 3TOro ABneHus. Npun OCTaTOYHO LWMPOKOM
OCBEeLLEeHUN rapaHTui YronoBHO-MNpoLeccyansHon gesarternsHoctu (H.A.
AknHya, M.M. Bbigps, H.A. KanawHukosa, B.E. ®egopuH, N.C. OnbknHa 1
Ap.) B niuTepaType OTCYTCTBYIOT cneyunarnbHble pas3paboTkn NOHATUSA K
CUCTEMbBI NpoLeccyarnbHbIX rapaHTU 06 bEKTMBHOCTM NPON3BOACTBA
CneAcCTBEHHbIX AENCTBUN.



6

Llenb n 3apgaum nccnepgoBanus. Llenbto HacTosiwen paboTtbl ABnsieTcs
dopMMpoBaHME Ha OCHOBE KOMMJIIEKCHOIO aHanmsa 3akoHo4aTenbCTBa,
AOCTXKEHUN NPaBOBOW HAYKM U CrOXMBLLENCS cynebHO-CrieaCcTBEHHON
NPaKTUKM HAay4YHOro KOHUENTYyarbHOro npeacraBneHns o npaBoBOM
npupoae 06 bEKTUBHOCTN NPON3BOACTBA CMEACTBEHHbIX AENCTBUN U
topnanYeCcKnx cpencTB ee obecneyeHns, packpbliTue CUCTEMbI YrONTIOBHO-
npoueccyanbHbIX rapaHTUK, HaueneHHbIX Ha 06 bEKTUBHOE NPON3BOACTBO
CNeAcCTBEHHbIX AeNCTBUIN, pa3paboTka Hay4YHbIX peKOMeHZaunn no ee
COBEpPLLEHCTBOBAHNIO.

[na peanusauun ykasaHHou Lenu 6binmn noctasneHbl cnegyowme
KOHKpPETHbIE 3aJauu:

- nccregoBaTtb NPU3HaKkKY, onpeaenstoume cyLecTso
CneacTBEHHbIX AENCTBUMN;

- npoaHanuM3anpoBaTb OCHOBHbIE NpaBusia NpPoM3BoACTBa
CNeLCTBEHHbIX ENCTBUN, PACKpbITb NOHATUE, @ TakKe NokasaTb MECTO U
ponb 06 bEKTUBHOCTU B MX MPaBOBOM PErynMpoBaHUN;

- onpeaenuTb NOHATUE N BbISIBUTb CYLLHOCTb NpoLieccyaribHbIX
rapaHTUn 0O bEKTMBHOCTM NPON3BOACTBA CNEACTBEHHbIX AENCTBUN;

- KnaccuduumpoBaTh npoLeccyarnbHble cpeacTsa obecneyeHuns
00BEKTMBHOCTM NPON3BOACTBA CNEACTBEHHbIX AENCTBUN;

- nccrnegoBaTth NoA YriioM 3peHUst rapaHTUPYHLWEro 3HaYeHus
npaBa n 0653aHHOCTN Y4aCTHUKOB YrOfIOBHOIO npoLecca u
NPaBOOTHOLLIEHNA MO NX peanusauumm npy Npon3BOACTBE CNELACTBEHHbIX
AENCTBUI; ydacTue MOHATLIX; NpoueccyansHoe ohopmieHne xoaa u
pes3ynbTaToB CNEeACTBEHHbIX AENCTBUN; MHbIE CcpeacTBa obecneyeHmus
00BEKTMBHOCTM NPON3BOACTBA CNEACTBEHHbIX AENCTBUN;

- Ha OCHOBE aHanu3a 4OMyCKaeMbIX Ha NPaKTUKe HapyLLEeHWI
00BEKTMBHOCTM NPON3BOACTBA CNEACTBEHHbIX AENCTBUM, UX NMPUYNH 1
nocneacTeui chopMynmpoBaTh NPEANoXeEHMs MO COBEPLLUEHCTBOBAHUIO
AEeNCTBYIOLLEro 3akoHofaTenbCcTBa B paccmaTtpmBaemon cepe n
COOTBETCTBYHLLEN NPABONPUMEHUTENBHON OEATENBHOCTN.

O6beKkT n npeameT uccrnegoBaHms. O6bLEKTOM NCcnegoBaHuUs
SIBMSIOTCA BO3HMKAOLLME B CBA3N C MPON3BOACTBOM CreACTBEHHbIX
AENCTBUI YrofIoBHO-NpoLEeccyarbHble OTHOLWEHNA MexXay criegoBatenemM
N UHBIMW YYaCTHUKaMU CreACTBEHHbIX AENCTBUI, AOSHKHOCTHBIMU NULL@MMN
N opraHamMmu, OCyLLLeCTBIISOLWLMMU
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npoueccyanbHbI KOHTPOSb M HAA30p 3a ero AeATenbHOCTbio. [pegmeTom
nccnenoBaHMs BbICTyNakOT COBOKYMHOCTb YrOIOBHO-MNPOLECCYanbHbIX
HOPM, 3aKpennarLWwmnx rapaHTun o6 bEKTMBHOCTU NPON3BOACTBA
CNeacTBEHHbIX AENCTBUN, OeATENBHOCTb NO peanu3aunn aHHbIX NpaBun
COOTBETCTBYHOLUMU CyOBbEKTaMN NPaBOOTHOLLEHUI, @ TaKKe NCTOYHUKN
oUUManbHOro 1 AOKTPUMHANMBHOMO TONIKOBAHUS YKa3aHHbIX HOPM.
MeToanonorn4yeckom OCHOBOM UccriefoBaHUSA NOCYXUIN
obLeHayYHbI AnanekTuYeckuin MeTon no3HaHnsa 06 bEKTUBHOM
AEeNCTBUTENBHOCTU, CUCTEMHbIN NOAXOL K U3YYEHUNIO N N3NOXKEHWNIO
npobnembl. B paboTe NpMEHANNCH TakKe NCTOPUYECKUI, JTOrMYECKNNA,
COLMONOrnyeckum, CTaTucTuyecku, opmasibHo-npaBoBOn U Apyrue
obLue n YacTtHble MeToabl.

TeopeTu4yecKyro OCHOBY UCCrefoBaHUsS COCTaBUMN HAY4YHbIE
AOCTUXeHUN B cchepe obLuern Teopun npasa, YrofloBHOro npouecca,
YronoBHOro NpaBa, KPUMUHANUCTUKK, a Takke TeOPEeTUKO-NPaBOBbIe
nosuumn KoHctutyumoHHoro Cyaga P® 1 BepxosHoro Cyna PO,
CBSI3aHHbIE C paccMaTpyBaeMbiMy BonpocamMu. ABTOp onuparncs Takke Ha
TPyAbl y4EHbIX COBETCKOro nepuoaa n coBpemeHHon Poccun.

lNMpaBoBas 6a3a nccnegoBaHuA. 3akoHO4ATENbHYO OCHOBY
anccepTaumm coctasunu KoHctutyuma PO, YK PO, YK PO,
denepanbHble 3akoHbl: «O npokypaTtype Poccuiickon depepaummy», «O
CnenctBeHHOM KomuTeTe Poccuickon ®epgepaunny, «O
rocygapcTBEHHOM cyaebHO-9KCnepTHON gesaTenbHOCTU B Poccuiickom
depepaummn». B npouecce nccnegoBanusa gucceptaHt obpawancs K YIK
PC®CP 1922, 1923 n 1960 rogos, yromnoBHO-MpoLeccyanbHOMy
3akoHogartenbcTBy Pecnybnukmn Benapych, Pecnybnukm Kaszaxcrah,
Pecny6nukn Mongosa. lNoMnumMmo HopmMaTuBHLIX, B paboTe
MCNONb30BaNMChb U MHblE NPaBOBbIE aKTbl: pelleHnst KOHCTUTYLIMOHHOIO
Cyna P®, nocraHoBneHus NneHyma BepxosHoro Cyga PO, npukasbl
"eHepanbHoro npokypopa P® u lNpeacegatens CrneacTtBeHHOro kKommuteTa
P®.

AMNUpUYECKON OCHOBOM UCCrefoBaHUA NOCYXUNN CBeOEHUS,
NONyYeHHble B pe3dynbraTte ndyyeHus n 06o6uweHmns 200 yronoBHbIX Aen,
paccMmoTpeHHbIX cygamm Capatosckon obnacty B 2002 - nepsom
nonyroauun 2011 rr., 60 yronoBHbIX gen, Haxogsuwmxcs B apxuse OB/
CapartoBckoro panoHa r. CapatoBa
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3a 2002-2004 rr., a Takke nNpu aHanmse onyobrnmnKoBaHHbIX MaTtepmnarnos
cynebHo-crneacTBeHHOM npakTukun. [pu nogrotoBke paboTbl aBTOPOM
npoaHkeTnpoBaHo 210 cygen, NpoKypopoB, crefoBaTernen n agBoKaToB,
paboTtatowmx B ActpaxaHu, CapatoBe n 3eneHorpagckom okpyre T.
Mocksbl. Kpome Toro, 6bi5iv y4TEHbI UMEOLLME OTHOLLIEHME K
nccnegyemon npobneme pesynbrtatbl 0600LLEHNA NPAKTUKN OPYTMX
aBTOPOB.

Hay4yHas HOBM3Ha guccepTaumm 3aknodaeTcd B TOM, YTO OHa ABNsieTcA
nepBon MoHorpaduyeckon paboTomn, B KOTOPOW OTAESbHbIE NPaBOBbIE
cpeacTsa, obpasytoLume npoLecc NPon3BOACTBA CNeaCTBEHHbIX
AENCTBUI, a Takke cpeacTBa, MHbIM 06pa3oM BNUSKOLLME HA UX XO4 U
pesynbTaTbl, MOABEPININCE KOMMIEKCHOMY UCCEA0BaHUIO C TOYKU 3pEHNS
NX rapaHTupyroiero, obecneunsaroLlero BO34enCcTBnsa Ha 06 HEKTUBHOCTb
Npon3BOACTBA CreACTBEHHbIX AENCTBUA. BnepBble gaHo onpegenenue n
BbIsiBfiEHbl aKTOPOSIorm4eckne oCHOBbl 0O bEKTMBHOCTM NPON3BOACTBA
CNeaCTBEHHbIX 4eNCTBUN; pa3dpaboTaHbl MOHATUE N cucTeMa
npoueccyanbHbIX rapaHTU 06 bEKTMBHOCTMN NPON3BOACTBA CIEACTBEHHbIX
AencTBun; chopMynMpoBaHbl NPeasioXXeHNsa No NxX gdansHenwemy
3aKoHo4aTeNbHOMY COBEPLUEHCTBOBAHMUIO.

Mo pesynbTatam npoBeeHHOro UccrnefoBaHUs Ha 3aluuTy BbIHOCATCS
cneayrowme OCHOBHbIE MOJIOXEHUS:

1. O6beKTMBHOCTb NPOM3BOACTBA CNEACTBEHHbLIX JEUCTBUN - 3TO
BbITEKAIOLLIEE N3 COAEP)KAHUS YTONOBHO-NPOLEeccyanbHbIX HOPM
onpegenstoLwee Havyano NOCTpoeHMs npouecca cobupaHns
AoKasaTenbCTB, NPM3BaHHOE MUCKNoYaTb Ntobble hakTopbl HEraTUBHOIO
BO3AENCTBUS HA OOHapYXMBaeMyo U U3BNEKaeMyo LOoKa3aTeNbCTBEHHYIO
MHOPMaLNIO U COo3aaBaTb BO3MOXHOCTb NPOBEPKM OTCYTCTBUSA TaKNX
dhakTOpOB B X04€e AarbHeunLwero NponM3BoACTBa MO YyrorioBHOMY Aeny.
OB6bEeKTMBHOCTb HAXOAUTCA B AMANEKTUYECKOWN CBA3N C 3aKOHHOCTbIO
NpPou3BOACTBA CNeaACTBEHHbIX AENCTBUIN, OHA NepBUYHA 1 onpegensaeT
CyTb NpoueccyanbHbIX NpaBusl, perynupyowmnx cobmpaHme
AoKasaTesnbCTB.

2.  OBGBLEKTMBHOCTb NPON3BOACTBA CIEACTBEHHbIX AENCTBUI
GasupyeTcs Ha BbITEKAKOLEN U3 CMbICNa 3aKOHa W ONpeaensiLen cyTb
AEeATENbHOCTU OOMMKHOCTHbIX UL, CO CTOPOHbI 0OBMHEHNSA 1 cyaa
npe3ymnuum o6 bEKTUBHOCTM BbIBOAA O BUHOBHOCTW NULA B COBEPLLEHUN
NpecTynneHus, KOTopou LenecoobpasHo
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npuaaTb Ka4ecTBO NpuHUMNa, 3akpenus ero B rn. 2 YIK B cneayrowlen
pepakuun: «Ctatba 141. O6LEKTMBHOCTbL BbiBOAA O BUHOBHOCTM Nuvua
B COBepLUeHUU npecTynneHus. BolHeceHne NocTaHOBMNEHNS O
NpuBNeYeHnn nmua B Ka4ecTee 06BUHAEMOro, 06BUHUTENBHOIO
3aKniyeHnsa, 06BMHNTENBHOIO akTa, 06BUHMUTENBHOIO NPUroBOpa, a Takke
peLleHnsa 0 NpekpaLleHnn yronoBHOMo npecnefoBaHus Mo OCHOBAHUAM,
yKasaHHbIM B NYHKTaxX 3 U 4 yacTu nNepBon ctaTtbn 24, ctatbe 25, NyHKTEe 3
YyacTu nepBor cTaTbn 27, ctatbe 28 1 ctatbe 28! HacTosAwero Kogekca,
AOJTKHO BbITb pe3ynbTaTOM NOSIHOrO, BCECTOPOHHETO U OO BEKTUBHOIO
nccnenoBaHnst HEOBXOANMbIX ANS MPUHATUS COOTBETCTBYHOLLETO
npoueccyanbHOro akta 06CcToATENLCTB YrOfIOBHOMO Aena 1 OCHOBbIBATLCS
Ha TakoW COBOKYMHOCTU OTHOCUMbIX, JOMYCTUMbIX U JOCTOBEPHbIX
AokasaTenbCTB, U3 KOTOPOW crieayeT eANHCTBEHHO BO3MOXHbIN BbIBOA O
BUHOBHOCTU NLA B COBEPLUEHUM MPECTYNMAEHNA».

3. Byay4yn oTpaxkeHmnem obLienpoLeccyanbHOro noaxoaa K
NMOCTPOEHMIO Npouecca AOKa3blBaHUS U OLIEHKM ero pesyrnbTaTta,

0O BbEKTMBHOCTb NPOM3BOACTBA CNEACTBEHHbBIX OENCTBUN B TO XKe BPeEMSs
ABMSETCA OOHUM U3 CYLLHOCTHbIX CBOMCTB (NPU3HaKOB) caMux
CNeacTBEHHbIX AEeNCTBUN U HOPMATUBHOIO Nopsiaka ux 3akpenneHus. B
Xxo[e HenocpenCcTBEHHOMO OCYLLECTBEHNA COOTBETCTBYOLLEN
AeATenbHOCTN YKa3aHHOe CBOMCTBO, TPaHC(OPMUPYACH, CO3LaeT U
noaaepXXuBaeT pexXnm 00 bEKTUBHOCTM NPON3BOACTBA CIIEACTBEHHbIX
JencTBUN.

4, Kaxxgoe cocTaBnswouwee pexmm o6beKTUBHOCTU NPON3BOACTBA
CNneaCTBEHHbIX EACTBUIN YrONOBHO-MPOLIECCyanibHOE CPeaCcTBO
npeacraeT B BUae rapaHTum o6 bekTUBHOCTU. [apaHTUM 0O bEKTMBHOCTH
Npoun3BOACTBA CreACTBEHHbIX AENCTBUI - 3TO CPEeACTBa NPaBOBOro
XapakTepa, UCKNoYatoLmne npeaB3saToCTb CO CTOPOHLI criegoBaTtens npu
BbIMNOSIHEHUWN CNELCTBEHHbIX EWCTBUIN, cO34aloLme yCcrnoBus ans
BbIABNEHMSA B XOA4e NpoBeaeHNs CrneCTBEHHbIX 4ENCTBUA JOCTOBEPHbIX
cBefeHunn, obecnevmBaloLLme oTpaxeHme B maTepuanax gena xoga u
pe3ynbTaToB CreACTBEHHOIro AeNCTBUS B TOYHOM COOTBETCTBUU C
AENCTBUTENBHOCTBLIO U TEM CaMbIiM Npeaonpeaenstowme 3akOHHOCTb
npoBeaeHus CneacTBEHHOMO AENCTBUA 1 NOSTyYeHne JOCTOBEPHbIX U
AONYyCTUMbIX JOKa3aTenbCTB.

5. B 3aBMCMMOCTK OT XxapakTepa BO34eNCTBUS Ha NpoLecc
dhopMmnpoBaHNa goKa3aTenbCTB YrofIOBHO-NPOLECCYyaribHbIE rapaHTUm
00BbEKTMBHOCTM NPON3BOACTBA
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CNefCTBEHHbIX 4ENCTBUIN NOAPA3AensoTCa Ha cpeacTea: a)
HenocpeaCcTBEHHO COCTaBnsoLWmMe 3TOT npouecc (npasuna,
perynupytoLime nopsaok Npons3eBoacTea U NPOTOKONMPOBAHUA
CneacTBEHHbIX 4eNCTBUN, 06893aHHOCTM NO UX cobntoaeHnto); 6)
«CONPOBOXAatoLLMe» npoLecc, BCTynas B HEro No Mepe HeobxoaAnmMocTu
(npaBa y4acTHUKOB CNeACTBEHHOrO AENCTBUS); B) KOTOpbIE Kak Obl CTOAT
Hag npoLeccoM hopMUPOBaHNA JOKa3aTenbCTB, HE BTOPrasiCb B HEro
(oTaernbHbIE NOSTHOMOYNSA YHACTHUKOB YrONTOBHOMO Cy4ONpPOM3BOACTBA U
Ap.), a NpuBOAATCA B AENCTBUE C LeSibio YCTPpaHeHUs NoCreacTBUm yxe
AONYLWEHHbIX HapyLIeHM 06 bEKTUBHOCTM NPON3BOACTBA CIE4CTBEHHOMO
Aencteus. Bo3aMOXHOCTb UX MPUMEHEHUS, KPOME TOro, okasbiBaeT
NpeBEHTUBHOE BO3EeNCTBME.

6.  ABTOpcKkue npegnoxeHnsa o BHeceHun B YIK nsmeHennn u
AOMNOJSTHEHUI, KacaloLUXCcs perfnameHTaumm y4acTumsi NOHATbIX B
NPOn3BOACTBE CIreACTBEHHbIX AENCTBUI, NOPsAKa NPpOBEAEHUA U
npoueccyanbHOn ukcaumm xoga n pesynbTaTtoB CrieACTBEHHbIX
AENCTBUI, a Takke NOSTHOMOYMIA PyKOBOAMTENSA CreacTBEHHOro opraHa: 1)
B Y. 1 cT. 60 yCTaHOBUTb, YTO B KAYECTBE MOHATOrO MOXET MPUBeKaTbCH
nnuo, cnocobHoe NOSIHO U NPaBUbHO BOCNPUHUMATL Npoucxoasiime B
ero NpucyTCcTBUM AencTBus; 2) ykasaTb B 4. 1 cT. 60 B kayecTBe cnocoba
yOOCTOBEpPEHUS MOHATLIM dpakTa, CoAep)KaHus, Xxoaa 1 pesyribTaTos
CneaCcTBEHHOro AeNCTBUA ero Noanucy B NpOTOKOSE CreaCcTBEHHOroO
AENCTBMS U gadvy UM nokasaHum; 3) B Y. 2 CT. 74 3aKpenntb
CaMOCTOATENbHbIA MCTOYHUK JOKa3aTemNbCTB - MOKa3aHWs NMOHATOro; 4)
BBeCTM CT. 79! «[MokasaHus NOHATOro», B KOTOPOW onpeaennTs B
KayecTBe npegmeTa 3TUX NoKasaHuin obcToaTeNnbLCTBa NPOM3BOACTBA
cnefcTBEHHOro AenCTBUA, MPY KOTOPOM NULO NPUCYTCTBOBArO B
KayecTBe MOHSATOro, a Takke 06CTOATENBLCTBA, NO3BONAOLLME YCTAHOBUTD
Hann4ne unun oTCyTCTBUE €ro IMYHON, MPSIMON NI KOCBEHHOWN,
3aMHTEpPeCcOBaHHOCTN B UCXO4e YrofioBHOro Aena; 5) BBeCTH CT.

190! «[Jonpoc NOHATOro», B KOTOPOW 3aKPENUTb BO3MOXXHOCTb
Npoun3BOACTBa AAaHHOIo AeNCTBUA criegoBaTenem unm cyaom rnpu
peLueHun Bonpoca o A0NYCTUMOCTU NOSTy4EeHHOro paHee ¢ ydactmem
NMOHATOro JoKasaTenbCcTBa. B TO e Bpemsa 3anpeTuTb cregoBaTesito
Npon3BOAMTb JONPOC NOHATOro 06 0b6CcToATENBLCTBAX NPOBEAEHHOIO UM
e cnegcTBEHHOro AeNCTBUSA, a Takke NopyyYeHne npom3BoacTBa JaHHOIMo
AEeNCTBUS APYrMM OOIMKHOCTHbLIM
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nuuam; 6) 4onosnHUTL Y. 2 cT. 193 cnegyowmm NpeanoXeHneMm:
«[lMokasaHuna onosHatowero 06 ykasaHHbIX UM NpU3Hakax nvua nnm
npegmeTa ornawarTca criefosaTernieM y4acTHUKaM npeabsasneHnsa ans
ONO3HaHWS nepen npurraleHnem orno3HarLWero, 0 Yem genaeTcs 3anuchb
B MPOTOKONE», KOTOPOE UCKMOYUT BO3MOXHOCTb HE3AKOHHOTO
N3roTOBMEHMSA NPOTOKOMA A0Npoca OMNO3HaKLWEro nocrne npeabsaBneHns
AN ONO3HaHUS, ecrnv paHee 3TUM NIMLIOM He CoobLLanocb 0 KOHKPETHbIX
npyMmeTax 1 0COBEHHOCTSIX, MO KOTOPbIM OH MOXET ONO3HaTb
onpeferneHHbIn 06beKT; 7) NpeayCcMOTPeThb crieumarnbHyo CTaTbio,
pernameHTUpYoLLY coaepXKaHne NpoTokona npeabsaBneHns ans
OrMo3HaHus, B KOTOPOW 3aKpenuTb TpeboBaHne 0 He0H6XO0aUMOCTH
OnucaHus ono3HaBaeMbiX NnL, (BKNOYas ykazaHne nx pacoBO-3THUYECKOWN
NPUHAANEXHOCTU U HAUWOHANbLHOCTN) U NpeaMeTOB U TeX NuL U
nNpeamMeToB, B YNCIE KOTOPbIX OHW NPEeAbABNAITCA ANs1 ONO3HAHWUS,
yKasaHue cBefeHUN 0 NOPSAKOBbLIX HOMepax, MPUCBOEHHbIX Nepen
OMNO3HAHMEM KaXXOoMy NpeabsaBnseMoMy Nuuy Unn npeameTy, U AaHHbIX O
KOHKPETHbIX NpUMeTax U 0COBEHHOCTSX, MO KOTOPbIM NPOU3OLLIIO
onosHaHue; 8) cchopMynuposaTthb B CT. 166 npaBmno o HeobxoanmMocTu
OTOOpaXKeHMs B MPOTOKOSE BHELLHEro B1aa n3biMaemMoro B xoe
CneacTBEHHOro AeUCTBUS NpegMeTa, CnocoboB ero ynakoBk/ 1 TOro, Kak
N KEM OHW yOOCTOBEPEHbDI, a TaKkke HOPMaTUBHO OTPasnTb, YTO €CNn
oCMaTpUBAETCS YXKe U3bATBIN NN NPeacTaBleHHbIA paHee npegMeT Unm
AOKYMEHT, TO B NPOTOKOS1IE OCMOTPA ONUCLIBAETCH YNaKoBKa, B KOTOPOW OH
Haxo4uncsa B MOMEHT Hayana ocmoTpa, 1 Ta, B KOTOPYHO Oblf1 NOMELLEH No
ero oKOH4YaHuu; 9) nyTemMm NPsSMOro 3akpensieHns YyrnosHOMOYNTb
PyKOBOAUTENSA CreACTBEHHOIO OpraHa AaBaTb yKasaHus cnegosaTento oo
yCTpaHeHn O0MNYLEHHOro UM B Xo4e NpOM3BOACTBA CNeACTBEHHOMO
AencTeus HapyweHusa TpebosaHun YIK, a ecnv 310 HEBO3MOXHO, TO
npu3HaBaTb CBOMM MOCTaAHOBMEHWEM [00bIThbIE C CYLLEeCTBEHHbIMN
HapyLIEeHUsIMW 3aKOoHa foKa3aTenbCTBa HegonyCTUMbIMM.
TeopeTu4yeckas N npakTuyeckasi 3Ha4MMoCTb

uccrnenoBaHUsA onpeaenseTcs Tem, YTO HayYHble NONOXEHUS, BbIBOAbI U
npeanoXxeHns, copmMynmMpoBaHHbIE B HEM, MOTYT UCMONb30BaTLCS NpU
AanbHerwem nccrnegosaHumn npobnem npon3BoacTBa CrneAcTBEHHbIX
OEenCTBUM N NpeaBapuUTEnbHOro paccnefoBaHus B LiENoM, B
NPaBOTBOPYECKOM M NPaBONPUMEHUTENBHON cdepax.
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PesynbTaTthl uccrnegoBaHusa MOryT NPUMEHATLCA B NpenogaBaHnn Kypca
YrofloBHOIo npouecca 1 COOTBETCTBYIOLLMX AUCUMMANH cneunanusauum B
topnandeckmx y4ebHblx 3aBeeHUsX U MHCTUTYyTax NOBbILWEHNS
KBanudukaymn.

Anpobauusa pesynbtaTtoB uccrnegosaHus. PaboTa BbinonHeHa v
obcyxxaeHa Ha kadeape yronosHoro npouecca FOY BINMO «CapatoBckas
rocyfapCTBeHHas akagemus npasa.

OCHOBHblE TEOpPETMYECKME NONOXKEHUSA ANCCEpPTaUmm N3MN0XKEHbI aBTOPOM
B ONyBNMKOBaHHbIX CTaTbsX, @ TAKXKe HaLUNN CBOe OTpaXeHne B AoKnagax
N coobLieHnax Ha MexagyHapo4HOW Hay4YHO-NPaKkTUYECKOM KOHdepEHLNN
«KoHcTntyums Poccuinckon degepaumm n COBpeMEHHoe
3aKoHOAATEeNbCTBO: NPoGnemMbl peanusaumm n TEHAEHUUN PasBUTUA»
(Capartos, 1-3 okta6psi 2003 r.), Bcepoccuinckom Hay4HO-NpaKTU4ECKom
KoHbepeHumn «CoBpeMeHHas topuanyeckas Hayka m
npaBonpuMeHeHne», NpoBoAMMON B paMkax BTopbix CapaToBCKUX
npaBoBbIx YTeHun (Capatos, 28 masa 2009 r.), B MaTtepmanax
MexagyHapogHOW Hay4YHO-NpakTu4eckon KoHgepeHunn «Marteaecar net
kacbeape yronosHoro npouecca Ypl'tOA (CHOWN)» (EkatepuHbypr, 27-28
saHBaps 2005 r.) n koHgepeHUnn «YrofoBHO-NPoLECcCyarnbHbIA 3aKoH de
lege ferenda» (ExkatepuHbypr, 21 dpespans 2010 r.).

Kpome Toro, oHn ncnonb3yrotca kadpeapon yronosHoro nporecca CIMNOA B
y4yebHOM npoLecce npu NpoBeAeHMN NPaKTUYECKUX 3aHATUIN MO KypCy
«YTONOBHbIN NPoOLECCc» U cneukypcam « Teopus AokasaTenbCTB» U
«Mpobnembl NpeaBapuUTENbHOrO paccrneaoBaHUNay.

Ctpyktypa gucceprauum obycrnoBrieHa uernbio, 3agadammn n Iormkom
nccnegosaHus. PaboTta coctont n3 BBeAeHUs, ABYX rMaB, 00 begnHAOLNX
BOCeMb naparpadoB, 3akno4eHnd, bubnmorpadunyeckoro cnmcka
MCNONb30BaHHON NUTepaTypbl U OBYX MPUMNOXKEHUNA.

OCHOBHOE COAEPXAHUE PABOTbI

Bo BBegeHnn 060CHOBLIBAETCA aKTyarnbHOCTb TeMbl UCCNEN0BaHUS,
ornpeaensioTcs ero uenb, 3agayu, o6bekT 1 npeaMeT; packpbiBaeTcs
HOBW3Ha; onpeaensaTca MeTodonornyeckas, TeopetTmyeckas,
3akoHofaTtenbHasa n aMmnupuyeckas
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6a3sbl, Hay4YHOEe 1 NpakTnyeckoe 3HavyeHne paboThbl; PopmMynmpyoTCs
OCHOBHbI€ MOMOXEHWS, BbIHOCUMbIE Ha 3aLLUMTY; NPMBOOATCA AaHHble 06
anpobauuun pesynbTaToB UCCIEAOBaHUA N CTPYKTYpe AnccepTauunu.
MNMepBas rmaBa «O6bLEKTUBHOCTb NPON3BOACTBA CeACTBEHHbIX
OEeNCTBUMN KaK npeaMeT YrofioBHO-NpoLeccyanbHOro obecnevyeHus»,
cocTosWasn u3 Tpex naparpados, NOCBSILLEHa UCCreJ0BaHUIO NPU3HAKOB,
onpeaensrLmnX CyLHOCTb CNeACTBEHHbIX 4ENCTBUN, OO BEKTUBHOCTM Kak
OocCHOBoMonarawLen naen (TpedoBaHnsa) 1 NPaBOBOro pexmma nx
Npou3BoACTBa.

B nepeom napazpaghe «HazHavyeHue u cyuyHoCmHble rpu3Haku
cnedcmeeHHbIX delicmauli» Ha OCHOBE aHarnm3a pasfnnYHbIX TOYEK 3peHUs
O MOHATUM, HaNpPaBreHHOCTU, Kpyre cneacTBEHHbIX 4EUCTBUN, CTOALLMUX
nepea HAMK Lernen 1 3agad aBTop pa3BmBaeT Hay4yHoe npeacTaBfieHne o
CYLLHOCTU CreACTBEHHbIX AENCTBUI N NX cneundunyeckux npusHakax u
cBoncTBax. Pasgenss CrioXusLUMACA B TeOPUM YroflOBHOMO npouecca
B3rnsag Ha CneacTBEHHble OeNCTBUSA Kak CUCTEMY perfaMmeHTUPOBaHHbIX
3aKOHOM MOUCKOBbIX, NO3HABATENbHbIX U YAOCTOBEPUTENBHLIX Onepauun,
COOTBETCTBYHLLNX OCOOEHHOCTSAM CrneaoB onpeaeneHHoro suaa u
NPUCNOCOBIIEHHBbIX K 3IEKTUBHOMY OTbICKAHWUIO, BOCMIPUATUIO U
3aKkpenrieHuo cogepxawenca B HUX nHgopmauum (C.A. LWendep n gp.),
ancceptaHT 060CHOBbLIBAET BbIBOA O TOM, YTO onpeaeneHune
CNefCTBEHHbIX eNCTBUN NOCPEeACTBOM BblAeSIEHUS TONbKO NPUeMoB
No3HaBaTeNbHO-YAOCTOBEPUTENBHOIO Xapakrepa oTpaxaeT fNuLlb
TEXHUYECKYI CTOPOHY COOTBETCTBYHOLEN AeATENbHOCTU. [TOCKONbLKY peyb
naeT o pasHOBUAHOCTU YrONOBHO-NpoOLEeCcCyanbHbIX AENCTBUNA, NX
onpegeneHne A0SMKHO OTpaXKaTb U NPaBOBOW acnekT 3Toro aeneHus. Cytb
CneacTBEHHbIX 4ENCTBUN COCTOUT HE TOSbKO B NPUrOAHOCTU UX ANd
achpekTnBHOro obHapyxeHns nHgpopmaumm (3To MOXHO caenatb C
MOMOLLIbKO Pa3fiMyHbIX CNOCODOOB NO3HAHWS, B TOM YKUCrie U NyTeM
onepaTuMBHO-PO3bICKHbLIX MeponpuaTuit). OgHa 13 BbipasuTenbHbIX
0COoDEeHHOCTEN CrneACTBEHHbIX AENCTBUIA 3aKioYaeTcsl B TOM, YTO MMEHHO
3TN OeNCTBUSA NPOBOAATCS B TAKOM MPaBOBOM pexunme, KOTOpbIN, BO-
nepBbIX, MaKCMMarnbHO OrpaxaaeT OT UCKaXEHUS UM NoAMeHbl CBeAEHNN
Ha KaXXgom atane ux cobmpaHusi; BO-BTOPbIX, CO34aeT BO3MOXHOCTb BCEM
cybbekTam gokasblBaHWs yoeauTbCca B TOM, YTO B X04€e CNeACTBEHHOro
nencTeus
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ObINM UCKIMOYEHbI (DakTopbl, BNMSIOLWMNE HA JOCTOBEPHOCTb MOMYYEeHHbIX
[0Ka3aTenbCTB.

OCHOBbIBasiICb Ha N3NOXEHHOM, aBTOP pa3BMBaET NOHATUE CNEeACTBEHHbIX
OEeNCTBUI, BKIOYas B HErO B KAYeCTBE CaMOCTOATESIbHOMO CYLLHOCTHOIO
npu3Haka (anemeHTa) 06bEKTUBHOCTb X NPOM3BOACTBA. VIMEHHO B cuny
3TOro npu3Haka cnencTBeHHble AENCTBUS SABNSOTCA OCHOBHLIM CNOCO60M
cobupaHus gokasaTenbCTB, BaXXHENLWNM CPeACTBOM peanusauum
Ha3Ha4YeHnsa yrofoBHOro cygonpon3soacTtea. B cBA3n ¢ aTum
CneacTBEeHHble AENCTBUSI ONpeaenstoTcs ANCCEPTaHTOM Kak
HanpaBrieHHble Ha cobupaHne 1 NPoBEPKY AoKa3aTeNbCTB U COCTOALLME
N3 KOMMJekca No3HaBaTeNbHO-YA0CTOBEPUTENBHbIX NPUEMOB 1 onepauuin
npoueccyanbHble 4ENCTBUSA creaoBaTtens, 4o3HaBaTensa n cyaa,
NPOM3BOACTBO KOTOPbIX OCHOBAHO Ha Havane 06 beKTUBHOCTU U
OCYLLIECTBNAETCA B NPAaBOBOM peXnme, Co3faroLeM ycrnoBus s
BbISIBNEHNS AOCTOBEPHbLIX CBEAEHUI N 0becneyvmBaloLLEM OTpaXKeHne B
MaTepuanax gena xoga v pesynbTaToB Cre4CTBEHHOIo 4eNCTBUSA B
TOYHOM COOTBETCTBUMU C AeNCTBUTENBHOCTbID. OOBEKTUBHOCTL Kak 0QHO
N3 NcxoaHbIX TpeboBaHNN NPOM3BOACTBA CNEACTBEHHbLIX AENCTBUN U
cpeacTBa ee obecneyeHus nexaTt B OCHOBE PeLLeHNs 0 4ONyCTMMOCTH
(HeponycTUMOCTHN) foKa3aTeNbCTB, COOPAHHBIX C MOMOLLbIO YKa3aHHbIX
JEencTBun.

Bo emopom napaepaghe «Dakmoporioeudeckue 0CHo8bl 06bLEKMUBHOCMU
rnpou3eodcmea crie0cmeeHHbIX 0elicmaul» [AeTCHa NOHATHE,
pacKpbIBAOTCS POSb U 3HA4YeHNEe 0OBEKTUBHOCTU B NPaBOBOM
perynupoBaHnn 1 NpaBoBOM peXumMe peanusalmm paccMaTpuBaemoro
cnocoba cobupaHns n NpoBEpPKM AOKa3aTeNbCTB.
YronoBHo-npoLeccyanbHoe 3aKOHOAATENbCTBO HE ONepupyeT NOHATUEM
«0OBEKTUBHOCTb NPON3BOACTBA CIEACTBEHHbIX AencTBuiiy. OaHako
TEPMUH «OOBbEKTUBHOCTb» B TOM UITM MHOM 3HA4YEeHUM OABHO
MCNONb3yeTCcsa B €ro kaTeropmanbHOM annapaTe, Yalle BCcero npu
XapakTepucTmke aesaTenbHOCTN 6onbluer 06LHOCTY, 3NEeMEHTOM KOTOPOW
ABNAIOTCA CNeAcTBEHHbIE 4ENCTBMA (MpeaBapuTenibHOE paccneaoBaHme,
Npomn3BOACTBO B cyae).

N3BecTHO, 4TOo B YK PCOCP 1960 r. kateropns «06beKTUBHOCTbY
oTpakana OAVH U3 BaXKHEWLLMX 3N1IEMEHTOB NPUHLMNA BCECTOPOHHOCTH,
MOJTHOThI U
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006BEKTMBHOCTM MUCCrefoBaHNA 06CTOATENLCTB Aena, KOTOPbIN
3akoHogatenb He Bknovnn B YK 2001 r. Mexay TemM KOHEYHOW Lenbio
YrofnoBHO-MNpoLeccyanbHOM AesTeNbHOCTM ObINO M OCTaeTCs BbIHECEHNE
3aKOHHOro, 060CHOBAHHOIO 1 CNpaBeANIMBOro pelwenns. HassaHHbIe
KayecTBa pelleHuI 3aKknagbliBanuncb B YrofoBHO-NpoLeccyarnbHblA 3aKoH
BMeCTe C NPUHLMNOM BCECTOPOHHOCTU, NOSTHOTbI N OO BEKTUBHOCTH
nccnegoBaHus o6CTOATENbCTB Aerna. 3akoHoAaTenb ConpoBOaUST
yKa3aHHble YyrofloBHO-NpoLueccyarbHble akTbl Tpe6oBaHMAMM 3aKOHHOCTH,
060CHOBaHHOCTU U CrpaBeasIMBOCTN UCXOASA U3 TOrO, YTO UX BblIHECEHWE
ABNSAETCSA €CTeCTBEHHbIM pe3yfibTaTtoM O6BEKTMBHOIO NCCneaoBaHus
0BCTOATENLCTB YrofIOBHOMO Aena.

WckntoveHune n3 YTK HopM, YeTKo onpeaensBLUnX CYyTb U XapakTep
AeATenbHOCTM OpraHoB NpeABapuUTENbHOIO paccrneaoBaHus, BBEAeHVE B
YrosioBHOE CyZAONpOn3BOACTBO ASIEMEHTOB CAENKU, NOCTPOEHNE CUCTEMDI
OTYETHOCTU AOSMKHOCTHLIX MUL, MPaBOOXPaHUTESbHbIX OPraHoB Mo
BHELUHNM KONMYECTBEHHBLIM KPUTEPUAM CO34at0T NPeaNOChINKN AN
BblHECEHUS (hOpMasibHbIX PELLEHUI, BbIBOAbI B KOTOPbIX HE
COOTBETCTBYHOT AENCTBUTENBHOCTU. CnoxusLuascs cutyauusa oboctpuna
Heob6Xo04MMOCTb HOPMATMBHOIO 3aKpensieHns NPaBoOBON NO3ULINN, YETKO
HauenvBatoLLen opraHbl NpeaBapuUTenbHOro paccrnefoBaHus Ha
yCTaHOBMeHne 06CTOATENbCTB YrONIOBHOIO Aena B CTPOroM COOTBETCTBUMU
C AENCTBUTENBHOCTLIO U UCKITHOYatoLLEN kKakoe-Nnbo NHOe TONKOBaHWe
3aKOHa, OPUEHTUPYIOLLEN Cy[ HA HEBO3MOXHOCTb NOCTAHOBEHUS
06BUHUTENBHOrO NpUroBopa 6e3 ybexxaeHns B 3akOHHOCTU CPEACTB
A0Ka3blBaHUS U MPU3HAHUA MOMYYEHHbIX C UX NMOMOLLbIO 3HaHUN
OTpakaroLNUMM pearbHy KapTUHY NPEeCTYNHOro AEAHUS.
CocTda3aTtenbHbI NpoLeCcC HyXaaeTcs B 3aKkOHOoA4aTelNTbHOM 3akpenneHum
npyHUMna 06 bEeKTUBHOCTM BbiBOAA O BUHOBHOCTU NML@ B COBEPLLEHMWM
NPecTynfieHns, B COOTBETCTBUMN C KOTOPbIM BblIHECEHME NMOCTaHOBIIEHUS O
NpvBReYeHnn nuua B kayectse 06BNHAEMOro, OOBMHUTENBHOIO
3aknoYeHnsi, 0OBUHUTENBHOrO akTa, 06BUHUTENBHOIO NPUroBOPa, a Takke
peLleHns O NpeKpaLLeHnn yrofloBHOMO npecrnegoBaHUs No OCHOBAHNUAM,
ykasaHHbIM B Nn. 3n 4 4.1 cT.24,cT1.25,n. 34. 1cT. 27, CT. 28 n CT.

28! YMK, 0omkHO ObITb pe3ynbTaToM MOMHOro, BCECTOPOHHETO U
006BEKTMBHOIO UccnegoBaHnst 00CTOATENBbCTB YrONoOBHOMO Aena,
HeobxoaMMbIX A4S NPUHATMA COOTBETCTBYHOLLErO NpoLeccyanbHOro
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aKkTa, M OCHOBbIBATbCS HA TaKOW COBOKYMHOCTU OTHOCUMBbIX, 4OMYCTUMbIX U
AOCTOBEpPHbIX JOKa3aTenbCTB, N3 KOTOPOW crieqyeT eaUHCTBEHHO
BO3MOXHbI BbIBOL, O BUHOBHOCTM JiMLia B COBEPLUEHNN NPECTYNSIEHMS.
OBBbEeKTMBHOCTbL COOTBETCTBYHOLLENO BbiBOAA, NPEACTAOLEro B BUAE
pesynbTarta, npegnonaraet obnagaHne Tem e CBOMCTBOM CPeacCTB 1
cnocoboB, ncnonb3yemblx Ans ero goctmxkernst. O6beKkTUBHOCTb
NPOmn3BOACTBA ClEACTBEHHbIX AENCTBUI KaK OCHOBHOro cnocoba
hbopMMpPOBaHNS AOKa3aTeNbCTBEHHOM 6a3bl NO YrofoBHOMY Aeny,
BbICTyNasi NPosiBIieHMEM HEODXO4MMOCTU OOCTMXKEHUS Tpebyemoro
pesynbTarta, B TO Xe BpeMs ABSEeTCA BHYTPEHHUM CYLLIHOCTHbIM
CBOWNCTBOM CaMMX 3TUX AENCTBUN U HOPMATUBHOIO Nopsagka nx
OCYyLLEeCTBNeHUs.

ABTOp yTBEPXAAET, YTO OOBEKTUBHOCTL NPON3BOACTBA CIIEACTBEHHbIX
AENCTBUM - 3TO BbITEKAIOLLIEE N3 COAEPKAHUS YrONTIOBHO-NPOoLEecCyarnbHbIX
HOPM ¥ CyLLeCTBa CreACTBEHHbIX 4ENCTBUI onpeaenstollee Hadano
NOCTPOEHMS npoLecca cobmpaHnsa gokasaTenbCTB NOCPeaCcTBOM
00603HaYeHHbIX 4ENCTBUI Taknm 0bpa3om, YTOObl OH UCKNtoYan nobble
haKTopbl BO3AENCTBUSA Ha OOHapyXnBaemyro n n3Bnekaemyro
AokasaTenbCTBEHHYIO MHGOPMaUUIO 1 co3faBarn BO3MOXHOCTb MPOBEPKM
OTCYTCTBUS TakuMx pakTOpoOB B Xo4e AalibHenLWwero npon3sBoacTea no
yronioBHomy geny. BeiBog 06 06beKTMBHOCT NPON3BOACTBA
CNeACTBEHHbIX AeNCTBUM 3aKOHOMEPHO BbITEKAET U3 MO3UTUBHO
cyuwiecTtBytoLlero TpeboBaHnst 06 bEKTUBHOCTU NpeaBapUTENbHOIO
paccnegoBaHus. Llensio n pesynbtaTtoM Kaxgoro cnegcTtBEHHOro
AENCTBUS SBNSIETCA NONyYeHne AoKasaTenbCTB - e4UHCTBEHHOMO
cpencTBa AOCTMXKEHUS TaKoro 3HaHusA 06 obcToAaTenbCcTBax, noanexalnx
A0Ka3blBaHMIO B YrOIOBHOM npoLecce, NpyM KOTOPOM BO3MOXHO
NpaBUnbHOE pa3peLleHne yronoBHoro gena. Noatomy crneacTBeHHble
AENCTBUS AOSMKHbI MPOBOANTLCA NPWU CO34aHUN YCIOBUIA AN BbIABNEHUS
AOCTOBEpPHbIX CBEAEHUI, C MOMOLLbIO Npoueaypbl, orpaxaatLen nx ot
NCKaXXEHWUS, N coaepXaTb B cebe BO3MOXHOCTb MPOBEPSIEMOCTM 3TON
npouenypsbl.

OOGbEeKTMBHOCTb NPOM3BOACTBA CNEACTBEHHbIX AENCTBUN, BblTEKAdA N3
CMbICIia 3aKOHa 1 BbICTyNas OCHOBOmMonaratoLen naeen n tpebosaHnem,
C OLHOW CTOPOHbI, OnpeaeniseT cogepXaHme gUCno3uumnmn u caHKkUMn psaa
NpaBoOBbIX HOPM, 06YCNOBNNBAET XapakTep NPaBOOTHOLLUEHUN,
NpegMeToM KOTOPbIX SIBMSETCS
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npoBefeHne yKkasaHHbIX JENCTBUN, a C APYron CTOPOHHI,
«3anevartneBascby» B COAepKaHUM CaMUX HOPM COOTBETCTBYHOLLEIO
YroSIOBHO-MNPOLECCYyanbHOro perynmpoBaHns, Npu nx peanusaumm cosgaet
pPeX1MM 06 BEKTUBHOCTM NMPOM3BOACTBA CNEACTBEHHbLIX 4EUCTBUN.
[Mpon3BoacTBO CneaCTBEHHbIX AENCTBUN OCYLLECTBNAETCH B peXnme
06BHEKTMBHOCTM, HECMOTPS Ha OTCYTCTBME B 3aKOHE crneunanbHOM HOpMb,
3aKpennsioLLen 3To Hayano. YkasaHHbIn pexum obpasytoT obssaTenbHble
A1151 BbINOSTHEHUS YCIOBUS NMPOBEAEHNSA CreCTBEHHbIX JENCTBUN,
cofepxalymecs B HopMmax Heckonbkux pasgenos YK, B HacTHOCTH,
npeaycMmaTtpumBaroLmnx: 06CToATENbCTBA, UCKITHYaoLWMe y4acTne B
NPOM3BOACTBE MO YroSIOBHOMY AEny fnL, OCYLLEeCTBASALLNX
npegBapuTenbHoe paccnenoBaHue; oblmne npasuna NpoM3BOACTBa
CIeACTBEHHbIX AeNCTBUM; NOPALOK OPOpMIIEHNA NPOTOKONA
CNnefCTBEHHOro OEeNCTBUSA; yHacTue NOoHATLIX (CT. 61, 62, 164, 166, 167,
170 YTIK), a Takke perynmpyroLmx npon3BoacTBO KOHKPETHbIX
cnencTtBeHHbIx gencteun. Ctatba 164 YIK - 910 nepBbIn war K
aKKyMynsiumm obLmMx npasmn NPOM3BOLACTBA CNEACTBEHHbLIX AENCTBUN.
OHa HyxXgaeTcs B CyLeCTBEHHOM JOMOMHEHUN ee npaBuiamu
3aKOHHOCTU N OB BEKTUBHOCTU, YETKO CHOPMYIMPOBAHHBIMU C TEM, YTOObI
NOHMMaHME NX CMbicNa N Heo6Xo4MMOCTN PYKOBOACTBOBATLCSA UMM ObINO
OAHO3HAYHbIM.

B mpembem napazpacpbe «llpoueccyarnbHble nocriedcmeusi HapyuweHus
obbekmusHocmu rpou3godcmea credCcmeeHHbIX

delicmeul» paccMaTpuBalOTCA BUAbI, NPUYNHBI N pe3yrnbTaThbl
MFHOPUPOBaHUSA HOPM 3aKoHa, obecneymBalOLLMX peanusauunio Havyana
06BbEeKTMBHOCTU. HapylueHne o6 beKTUBHOCTN NPOM3BOACTBA
CNeACTBEHHbIX AENCTBUM 3aKNKYaETCs B HEUCTMOMNHEHN, HeHaanexallem
NCMNOMHEHNN, NHOM OTCTYNSIEHUM OT NpaBus, N3 KOTOPbIX CKNagblBaeTcs
NOPSA0K COBEPLUEHNS COOTBETCTBYHOLLMX OENCTBUA, U HOPM, NPU3BAHHbLIX
npegynpexnaTb UCKaXXeHWe CBeAeHNN Ha aTanax UX BbISIBIIEHUS U
domKcaumnn 1 cos3garoLmx BO3MOXHOCTb NPOBEPKN X COBMOaeHUS.
BblgeneHbl aTanbl cnegcTBeHHbIX 4EACTBUN, HA KOTOPbLIX A0MyCcKaeTcA
npeHebpexeHne NpaBoNpPUMEHNTENAMM Pa3NNYHBIMU BUOAMMU
npoueccyanbHbIX rapaHTUin 06BEKTMBHOCTU UX NPON3BOACTBA: a)
NoAroTOBUTENbHbLIN; ©) aTan 0bHapPYXEeHNA UMEIOLLNX 3HaYeHne ans
YrofIOBHOro Aena cBeAeHun; B) atan



18

N3bATUA CredoB NPECTYNNEHNs 1 3aKpenneHns pesynbTaTos
CNneaCTBEHHOro AEeNCTBUA.

[MpoaHanuanpoBaHbl NPUYNHBI HAPYLLEHUN OBBLEKTMBHOCTU NPON3BOACTBA
CNefCTBEHHbIX eACTBUN: HU3KUW NPOdECCUOHAanbHbIA YPOBEHb NULL,
NPOoM3BOAALLUMNX paccneoBaHne, BblpaXkaroLUNcs B HeAOCTaTOYHOM
3HaHUN NMU NPABOBbIX HOPM, HEBEPHOM UX TOSTIKOBAHWUW, HEMOHUMaHUK
3Ha4YMMOCTU npoueccyanbHON POPMbI CIeACTBEHHbIX AEUCTBUN U
BO3MOXHbIX MOCNEACTBMI OTCTYNNEHNsI OT TpeboBaHW 3aKOHa;
HeCOOTBETCTBME NpeabABAsSeMbIM MOpPalibHbIM KayecTBam;
HEBHMMATENbHOCTb U3-3a YCTanocTu, CTpecca; cryvanHas HeGPEXHOCTb.
PacnpocTtpaHeHHOCTb 1 ykasdaHHas nocrefoBaTeNlbHOCTb NPUYNH
HapyLUeHMs NPON3BOACTBA CreACTBEHHbIX AENCTBUIA NOATBEPXKOAOT
pesynbTaTbl NpoBefeHHoro ancceptaHTom B 2002-2010 rr.
aHkeTMpoBaHua 145 cnepoBaTenen, paboTatowmx B ACTpaxaHu,
CapaTtoBe n 3eneHorpagckom okpyre r. MockBbl, COrnacHoO KOTOPbIM
okono 40 % 13 HMUX He 3HAKT NOCNeACTBUA HapyLLeHnn TpeboBaHns
06BEKTMBHOCTM NPOU3BOACTBA CIeACTBEHHbIX AEUCTBUI, a Takxke
npuBeAeHHble B paboTe aaHHble 0606LWweHnsa ony6MKoBaHHOM U
HeonybnnkoBaHHOM cyaebHO-CneLCTBEHHOW NPaKTUKN,
CBMAETENbCTBYOLME O YAaCTbIX OTCTYNMEHMAX OT HOPM 3aKOHa, BMAOTb 40
dranbcudumkaumm gokasaTtenbCcTs. HU3KMM KayecTBOM NpenBapuTenbHOro
cnencTeusa N NpodeccnoHanbHOM NOArOTOBKM CregoBaTenemn yxe
006€eCcnoKoeHo BbICLLEE PYKOBOACTBO CTpaHbI[3].

Ocoboe BHMMaHWe yaeneHo nocrneacTBusiM nccrneayemMbix HapyLeHuHn,
OLleHKa KOTOPbIX OCYLLLECTBNAETCH C y4eTOM crieayowmx o6CToaTeNnbCTB:
a) 6bIN10 NN 3TO HapyLLEeHNe BbISIBNEHO 1 ecrnin ObIfo, TO Ha KakoM aTane
YrofIoBHOro cygonponssoacTtea; 6) Obino nu gaHHoe HapylleHme
CYLLLECTBEHHbIM M YCTPaHNMbIM; B) Oblfia 1 BO3MOXHOCTb B Cryvae
NpU3HaHUA JokasaTenbCTBa BBUAY TaKoro HapyLeHUs HegonyCTUMbIM
BOCMOSHUTL €ro yTparTy.

[dunccepTaHT pasgenseT BbiCKa3aHHYo B niMTepaType TOYKY 3pEHUSI O TOM,
YTO MPOKYpOP, cregoBaTtenb U A03HaBaTeNb B HEOOXOANMbBIX Clydasax
065a3aHbl



19

BbIHOCUTb NOCTAHOBIIEHNE 00 NUCKMNIOYEHUM JOKA3aTENbCTB Kak No
CcOBCTBEHHOM MHMLMATUBE, TaK U NO XO4ATaNCTBY CTOPOHbI 3aLLUTHI,
OTMeYasi Mpy 3TOM, YTO B HEM He Y4YTeHbl NpaBa NoTepneBLIEro, KOTOPbIN
B XO4€ NpeaBapuTENIbHOIO paccrnegoBaHUs TOXE MOXET OCNOPUTb
AONYCTUMOCTb AoKa3aTeNbCTB, YKa3bliBaOLLMX HA XapakTep 1 paamep
NPUYMHEHHOrO eMy Bpeaa, Ha 06CToATENBCTBA COBEPLUEHNS
npectynnenus u T. 4. Kpome 10ro, aBTop NpUXoamnT K BbIBOAY O
HeobxoaMMOCTN HageNeHNs NOIHOMOYMSIMU MO BbIHECEHMIO YKa3aHHOIo
NOCTaHOBIIEHNS PYKOBOAMTENSA CreACTBEHHOIO opraHa.

HdncceptaHToM NogpoOHO aHaNM3MPYTCA BapuaHTbl MPakTUYECKNX
CUTyaLMi, BO3HUKAIOLLNX NMPU paccrneoBaHnm U paspeLLEeHN YroroBHbIX
Aen BCrneacTBMe HapyLeHns 06 beKTMBHOCTU NPON3BOACTBA
CNefCTBEHHbIX ENCTBUN U NPUMEHEHNS NPABOBOCCTAHOBUTENbHbIX
caHkumin. [lenaeTcs BbIBOO O TOM, YTO OTCTOSATb 3aKOHHOE TpeboBaHue Ha
NpU3HaHWe 4oKa3aTenbCTB, NOSTyYEHHbIX C O4EBUAHLIMU rPyOenLLnmm
HapyLIEeHUSAMM 3aKoHa, y4aCTHUKaM YrosiloBHOrO CyAonpoM3BoacTBa
4Ype3Bbl4anNHO CIOXHO.

Btopas rnaBa «[lpoueccyanbHble cpeacTtBa obecnevyeHus
00BEKTMBHOCTU NPOM3BOACTBA CNEeACTBEHHbIX AeNCTBUNY,
BKIoYatoLLasa B cebs naTb naparpadoB, COAEPXKUT aHanu3
COOTBETCTBYHOLLMX 3aKOHOMOSTOXKEHNIA C MO3ULINMN UX FAaPaHTUPYHOLLLErO
BO34eNCTBMS Ha NPOM3BOACTBO CNEACTBEHHbIX JENCTBUN B pEXMUME
O0OBEKTUBHOCTM.

B nepsom napazpacpe «[llpoueccyarnbHbie 2apaHmuu 06bekmueHocmu
rnpouseodcmea crie0cmeeHHbIX delicmeud: NoHIMue, CyuHocms U
8UO0bl» AaeTcs onpeneneHne COOTBETCTBYHOLMX rapaHTUI, packpbiBaTCS
NX CYyLLHOCTb, CUCTEMA U MexaHM3M gencTteus. Nog npoueccyanbHbIMU
rapaHTUsIMM NPOMN3BOACTBA CNEeACTBEHHbIX 4EUCTBUN NOHMMAKOTCS
cpencTBa NpaBOBOro XxapakTtepa, co3jarLme yCrnoBus Ans BbiBNEHUS B
Xo4e NpoBeAeHNs cneacTBEHHbIX AeNCTBUA JOCTOBEPHbLIX CBEAEHUN,
obecneynBaloLLmne OTpaxXeHNe B MaTepumanax gena xoga v pesynbtaToB
CrneaCTBEHHOro JencTBUs B TOYHOM COOTBETCTBUN C AENCTBUTENbHOCTLIO
N TeM caMbiM Npegonpeaensiowme 3akoHHOCTb NPOBEAEHNS
CNeacTBEHHOro AENCTBUS M NONyvYeHne OCTOBEPHbIX U ONYCTUMbIX
AokasaTenbCTB, UCKNYalLWwme NpeaB3siTOCTb CO CTOPOHbI criegoBaTens
NPV BbIMNONTHEHUN CNEACTBEHHbIX AENCTBUN.
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YKasaHHble cpeficTBa B Npouecce Nx peanu3auumn co3garT pPexum
06BHEKTMBHOCTM NPON3BOACTBA CeACTBEHHOIO AENCTBUS,
obecneumBatowmin 3pPEKTUBHOE AOCTUXKEHNE KaXKObIM U3 3TUX OENCTBUN
CTOALWMX Nepen HUM 3agad. PaccmaTpuBaemble rapaHTum 3akpenseHbl B
HOpMaXx, coAepXaLLMXCa He TONbKO B pasfnUYHbIX CTaTbsX, HO U B
Heckonbkux pasgenax YIK.

ABTOpOM pa3spaboTaHa knaccudukauus, No3BoNALLAA NOHATL XapakTep
AENCTBUA U 3HAYEHNE KXKAO0W rapaHTUmn B OTAENbHOCTN N BCEN CUCTEMDI
rapaHTu B LIESNIOM.

1. B 3aBMCMMOCTM OT XxapakTepa BO3L4ENCTBMS Ha NpoLece
dhopmMupoBaHMs AoKa3aTenbCTB NpoLueccyarnbHble rapaHTum
00BHEKTUBHOCTM NPON3BOACTBA ClEACTBEHHbLIX AENCTBUM
noapasaensiTca Ha CpeacTBa: a) HeNOCPeACTBEHHO COCTaBNAOLWMNE ITOT
npouecc (Npaesuna, perynupyroLne nopsiaok Nnpon3soacTsea u
NPOTOKOSNIMPOBAHNSA CNEeLCTBEHHbIX 4ENCTBUI, 06A3aHHOCTH MO UX
cobntogeHunto); 6) «conpoBoxaaroLme» NpoLecc, BCTynasi B HEro No Mepe
Heob6XxoaMMoCTK (NpaBa YY4aCTHUKOB CeACTBEHHbIX AENCTBUI); B)
KOTOpble Kak Obl CTOAT Hag NPoLEeCCOM (hOpMUPOBaHMSA LOKa3aTENbCTB,
He BTOprasicb B Hero (oTAeNbHble NOSTHOMOYNSA YHAaCTHUKOB YrONOBHOMO
CyOONpOM3BOACTBA, NPeXae BCero AOMKHOCTHbIX NN, U NPUMEHSeMble
UMK CaHKLMKM), a NpUBOOATCA B JENCTBUE C LieNblo YCTPaHEHWS
NocneacTBMI yXXe OONYLLEHHbIX HapyLweHni 00 beKTUBHOCTH
Npon3BOACTBA CNeACTBEHHOro AeNCTBUSA. BO3MOXHOCTb NX NPUMEHEHNS,
KpOMe TOro, OKka3blBaeT NPEBEHTMBHOE BO3AENCTBME.
lMepBas rpynna rapaHTUN Bcerga HaxXoAuMTCH B aKTUBHOM COCTOSIHUN,
HenocpeacTBEHHO (hOpMMpPYS NPOTEKAHNE 3TOro NpoLecca B pexmme
ob6bekTmBHOCTU. ECnn oHa He cpabaTbiBaeT unu gaet cbown, moryT
NOAKMIOYMTLCSA rapaHTUM BTOPOW rpynmbl, 3acTaBnss paboTtaTtb nepsble.
Tak, 4. 2 cT. 190 YTIK cogepXxuT npasuio 0 TOM, YTO NoKasaHus
AonpaLlinmBaemoro nuua nognexar 3aHeceHuo B NpOTOKON gonpoca no
BO3MOXHOCTW JOCMNOBHO. Ecnu e cnegoBaTtenb HEBEPHO U3NOXNN B
NPOTOKOSE NOKa3aHMs, UCKa3nB MX CMbICI, TO AONpaLLMBaeMbI MOXET
BOCMOMb30BaTbCH NpefoCTaBneHHbIM My 3aKOHOM NMPaBoOM 3asBUTb
noanexatwliee oba3arenbHOMy y4OBMETBOPEHUIO X04aTancTBo 06
yTouHeHnn npoTokosna (4. 6 cT. 190 YT1K). TpeTba rpynna rapaHTui B
MOMEHT NPON3BOACTBA CIEACTBEHHbIX AEACTBMIA HAXOAUTCA B CTATUKE U
npuxoguT B OeNCTBme,
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Korga obHapyXmBaeTcs, YTO ABe NepBble rpynnbl rapaHTU NPoOsiBUNU
HECOCTOATENbHOCTb, 1 OO BEKTMBHOCTb NMPOM3BOACTBA CNELCTBEHHOIO
aencteus He cobntogeHa. Cioga OTHOCATCA NpaBa y4acTHUKOB
YrofnoBHOro npouecca Ha o6xanosaHve AeUCTBUI ML, NPOU3BOLSALLNX
paccrnenoBaHue, 1 Ha 3asiBfieHne xogaTancTe 00 UCKNI0YEeHUn
AokasaTenbCTB, KOHTPOSbHbIE U HAA30PHbIE NOSTHOMOYNSA
rocyapCTBEHHbIX OPraHOB U LOSMKHOCTHbLIX ML, U CaHKLUMW KakK pe3ynbTaT
NX NPpUMeHeHns. NMoMmnmo 3Toro, B NOCNELHIOK rPynny rapaHTUin BXOaUT
WMHCTUTYT OTBOAOB. [1pn XxapakTepucTuke 4aHHOro Bnaa rapaHtum
obpallaeTca BHMMaHNE Ha NPEBEHTUBHOE 3HAYEHWE YKa3aHHbIX CPEACTB.
2. B 3aBMCMMOCTM OT LieneBoro Ha3Ha4vyeHus rapaHTum
0OBbEKTMBHOCTM NPON3BOACTBA CITEACTBEHHbIX AENCTBUI AENATCA Ha ABe
rpynnbl: @) OCHOBHbIE U ©) dhakynbTaTUBHbIE.
OcCHOBHble rapaHTMm Hanpsamyto obecneymBaloT 06BEKTMBHOCTb
NpOn3BOACTBA CMEACTBEHHbIX AENCTBMIA. DTO NpoLeccyanbHble CPeacTBa,
cneumanbHO CO3aHHble AN AaHHOM Lenn. ABNAsach anieMeHTamm
npoueccyanbHon (hopMbl, OHM CO34at0T YCNoBua Anst cobnogeHus
nopsiaka Npon3BoACTBa CreACTBEHHbIX AENCTBUIA, KOTOPbIA MOCTPOEH
Takum o6pa3om, YTobbl rapaHTUPOBaTb 4OCTOBEPHOCTL U AOMYCTUMOCTb
aokasaTenbCcTB. MHbIMM CroBaMmn, OCHOBHbIE rapaHTUM BNUSIKOT HA HEro
(mopsiaoK) He n3BHe, a N3HYTpU, Byay4dn ero coctaBHOM YacTbio. K
paccMmaTtpvBaeMoMy BUAOY rapaHTUn o6 BbEKTMBHOCTM NPON3BOACTBA
CNeLCTBEHHbIX LENCTBUN OTHOCATCA OTAENbHbIE NpaBa 1 06s93aHHOCTU
Y4aCTHMKOB YroSIOBHOIO MpoLecca U NpaBOOTHOLLEHWSI NO UX peanu3aumu,
MHCTUTYT NOHATBLIX, NpaBuna dukcauum xoga n pesynbtaTos
CneAcCTBEHHbIX AENCTBUN.
dakynbTaTUBHbBIE rApPaHTUKN cneunanbHO He NpeaHa3HavYeHbl A4S
obecneveHnss 06BLEKTUBHOCTY NPOM3BOACTBA CreaCTBEHHbIX OENCTBUN.
OHun oencTByOT B UHbIX, Bonee macluTabHbIX HanpaBneHUsaX, MMesi CBOMM
Ha3Ha4eHnem obecneyeHne 3aKOHHOCTM NpeaBapUTENbLHOIO
paccnegoBaHus B LenoM. K HUM oTHocaTcsa onpeaeneHHble NOfTHOMOYMS
pyKOBOAUTENS CNEeACTBEHHOro opraHa, HayanbHuka nogpasgeneHus
A03HaHWS, HavyarnbHUKa opraHa Ao3HaHUSA, NPOKypopa 1 cyaa Ha
pocyaebHbix cTaguax. Ha cam npouecc dhopmMmpoBaHns AoKa3aTenbCTB B
Xo4e NpoM3BOACTBA CNeACTBEHHbIX 4ENCTBUN HENOCPEACTBEHHOIO
BNMUSHNSA OHN HE OKa3blBalOT. MIX AeNCTBME HOCUT ONOCPEAOBAHHbIN
Xapaktep u
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NO3BONSAET UCKMIOYNUTD UCMNOSIb30BAHNE B JOKa3bIBAHUN pe3ynbTaToB
CNeacTBEHHbIX AENCTBUIA, NOMNYyYEHHbIX C HApyLleHeM OO bEKTUBHOCTH.
Bo emopom napazpagpe «llpasa u 06s3aHHOCMU y4acmHUKO8
y20/108HO20 rpouecca U rpasoomHOWeHUs o ux peanusayuu rnpu
rnpous3sodcmee credcmeeHHbIx deticmautl» 060CHOBLIBAETCS BKITHOUYEHNE
OTAENbHbIX NPaB B YMCIIO rapaHTUin 06 BEKTUBHOCTM NPOM3BOACTBA
CNeLCTBEHHbIX ENCTBUN; BblOENSTCSA BUAbl 00513aHHOCTEN-rapaHTum;
paccMmaTpuBaloTcst NPobremMbl, CBA3aHHbIE C UX OCYLLLECTBIEHNEM.

Cpenm aTux npaB anccepTaHToM BblgenstoTea: 1) obwme npaea, T.€. Te,
KOTOPbIMY YHaCTHUKN CNeACTBEHHbIX AeNCTBUA 06nagatoT He3aBMCUMO OT
BMAa NPOM3BOAMMOro CNeLCTBEHHOMO ENCTBUA: NPaBO 3HATb O NopsaaKe
Npoun3BOACTBA CIEACTBEHHOIO AENCTBUS U NPUMEHEHNN TEXHNYECKNX
cpencTB (4. 5, 10 cT1. 166 YIK); npaBO 3HAKOMUTBLCS C MPOTOKOSIOM TOrO
CNneacTBEHHOro AENCTBUS, B KOTOPOM OHM MPUHMManu y4actue, u genatb
noanexatumne BHECEHMIO B MPOTOKOS 3aMeYyaHusi O ero AOMNOSTHEHUN U
YTOYHEHUN (4. 6 cT. 166, n. 104. 2 cT. 42, n. 8 4. 4 cT1. 46, n. 10 v. 4 cT. 47
YK n gp.). Kpome TOro, 3akoH HagensieT nvu, UMeLLnNX B Aerne CBOW Uinmn
npeAacTaBNAeMbI UHTEPEC, MPaBOM HENOCPELACTBEHHOMO y4acTus B
NPON3BOACTBE CrEACTBEHHbIX AENCTBUI, MPOU3BOANUMbBIX MO NX
Xo4aTancTBy, a 3alUUTHUKY — U B ApYrux crnydvasx. [laHHoe npaBo
SIBMSIETCA rapaHTuen He camo no cebe, a B COBOKYMNHOCTU C
BbILLEN3MNOXEHHBbIMW NpaBamMu. Hanpsamyto ¢ obecneveHmem

00 BbEKTMBHOCTM NPON3BOACTBA ClIEACTBEHHbIX AENCTBUI CBA3AHO Takxke
NpaBo UX Y4aCTHMKOB 3asiBNATb OTBOAbI NMLaM, NPOM3BOASALLNM
paccrnegoBaHue, n obxanosaTb HE3aKOHHbIE OENCTBUS CrieaoBaTens.
OpHako npegHasHayYeHue aTux npae bonee WNMPoKoe: OHU NPU3BaHbI
obecneuvnBaTtb OO BLEKTMBHOCTb paccnefoBaHus B LLENoMm; 2)
cneumduryeckne npaea, HOCUTENSAMM KOTOPbIX BbICTYNatT onpeaeneHHble
YYaCTHUKN OTAENbHbIX CNeACTBEHHbIX AencTBun. Hanpumep, npu
npeabaBnNeHnn Ans ono3HaHus ono3HaBaeMoe NMuUo HageneHo NpaBoMm
3aHATbL Ntoboe mecTo cpean npeabasnsemMblx nuy (4. 4 ct. 193 YTIK); 3)
npaBa NOHATbIX, HE UMEIOLLMX NHTEPECOB B MCXOAE YroNOBHbIX AeN U
BBEAEHHbIX B YrONOBHbIN NpoLecc crneunanbHo A9 yA0CTOBEPEHUS
hakTa, xoaa u pesynbTaToB CNneacTBeHHbIX AencTeuin. HeobecneveHme
BO3MOXHOCTU peanunsauum 0603Ha4YeHHbIX NpaB BreYveT
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NPU3HaHWe NOSTy4YeHHOro AoKasaTenbCTBa HEAONYCTUMbIM Kak He
cofepkallero 4OCTaTo4yHOro NOATBEPXAEHMS €ro AJOCTOBEPHOCTH.
O643aHHOCTM Y4aCTHUKOB YroflOBHOrO npouecca - 4OMMKHOCTHbIX NNL, -
drakTUyeckn NPSAMoO He CHOPMYNNPOBaHbI B 3aKOHE, HO COBEPLLEHHO
OAHO3HAYHO BbITEKAKT M3 YCTAHOBMEHHOIO NopsaaKa OCyLLEeCTBEHNS
onpegeneHHbix gencteumn. Ob6sa3aTenbHOCTb NpoLleccyanbHon opMbl
BCEro yrofloBHOro npoLecca B LLeNoM U CreAcTBEHHbIX AENCTBUI B
4YaCTHOCTU ABNSETCH OQHUM U3 NPUHLUUNUANBHBLIX YCNOBUN 3aKOHHOCTU
NpoOmn3BOACTBA MO YrofIOBHOMY A€eny.

Bpemsi npon3BoacTBa CNeaCTBEHHbBIX 4EUCTBUN B PpEXMME 00 bEKTUBHOCTM
KOHKpPETU3NpyeTCs, BO-NEPBLIX, B 0693aHHOCTAX criegoBaTtesis no
obecneyeHnto ycroBun peanmaanmm OTAeNbHbIX NpaB y4aCTHUKOB
CNeLCTBEHHbIX OEVCTBUN; BO-BTOPbIX, B 00A3aHHOCTSX YKa3aHHbIX L, Mo
cobntogeHunio npouenypbl BbISIBIEHUSA 1 3aKpenieHns
[oKasaTefibCTBEHHOM MHApOPMaLIMM B paMKaXx CreCTBEHHbIX JENCTBUN.
O6s13aHHOCTX NEPBOV rPyNMbl BbIAENATCHA YCNOBHO, TaK Kak UX
BbIMOSIHEHWE BMNIETEHO B NPOLIEAYPY OCYLLECTBMEHNSA CEeACTBEHHbIX
DENCTBUN.

O64a3aHHOCTM criegoBaTens NnogpasgenatnTca aHanorMyHo npaBam NHbIX
Yy4aCTHUKOB CreACTBEHHbIX AEUCTBUM Ha ABa Buaa: 1) obwime:
pPa3bACHATb y4aCTHMKaM CrneacTBEHHbIX JENCTBUN X NpaBa,
00513aHHOCTU, NOPSAAOK TOr0 CreACTBEHHOIO AENCTBUS, B KOTOPOE OHU
BOBJieY€eHbIl, NpeaynpexaaTb 0 NPUMEHEHNN TEXHUYECKNX CPpeacTB, 06
YrosIOBHOW OTBETCTBEHHOCTU 3a Aady 3aBeJOMO JTOXKHbIX MOKa3aHui;
co3faBaTb BO3MOXHOCTb peanuaaumm npae y4acTHUKaMmn cnegCcTBEHHbIX
OEenNCTBUI, B TOM Yncre pukcnpoBaTb NOAaHHbIE Xo4aTancTea 1
caenaHHble 3amMmedaHuns; npoueccyanbHO 0opMNATb XO4 U pesynbTaThl
CNeACTBEHHbIX AeNCTBUN; NPOBOAUTL CrEACTBEHHbIE AENCTBUS B AHEBHOE
Bpemsi; 2) cneumdunyeckme: a) xapakTepHble 49 HECKOSTbKNX
CNeACTBEHHbIX AENCTBUN: HE OKa3blBaTb MCUXNYECKOrO N (OU3NYECKOrO
AaBleHus Ha gonpalumBaemoe nnuo, B YaCTHOCTU, He 3afaBaThb
HaBoAsLLME BOMPOCHI B X04€e A0Npoca, OYHOW CTaBKK, NpeabaBleHnsa ons
OMO3HaHus1, NPOBEPKM NOKa3aHU Ha MmecTe; obecneynBaTb y4actme
MOHATBLIX N UHBIX YY4ACTHUKOB B Cry4asix, NpeayCMOTPEHHbIX B 3aKOHE; 0)
XapaKTepHble AN 0QHOro CnefCTBEHHOrO AENCTBUSA: HE BMELUMBATLCA B
X0, NPOBEPKU NoKa3aHUW Ha MecTe, 3aJaBaTb BOMPOCHI NULY, NOKa3aHUs
KOTOpPOro
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NpOBEepPSATCA, TONBLKO NOCre ero cCBOBOAHOro pacckasa U AeMOHCTpauum
UM OENCTBUN; NPEabABNATb AN1S ONO3HAHUS 00BHEKTbl, HE UMetoLL e
CYLLLECTBEHHbIX pPa3nuyun; npegnaraTe ONo3HaBaeMomy 3aHATb noboe
MecCTO; npegnaratb ono3HarwemMy 06bsCHUTL, NO KakuM NpumMeTam u
0COBEHHOCTSIM OH OMo3Harn nuuo nnun npegmeT. BoligenaioTcea Takke
06a3aHHOCTK, XOTA 1 He 3akpennieHHble B YTK, HO BbiTekatoLwwme 13
cyllecTBa OTAENbHbIX CNeACTBEHHbIX JENCTBUIW, HAanpumep, npurnawaTb
Ono3HatoLLero Takum obpasom, 4Tobbl HGbina NncknioYeHa BO3MOXHOCTb
coobLLeHna eMy MecTa, KOTOpOe 3aHAS ONo3HaBaeMbI; BOCMPOU3BOAUTb
B XOAe CrneACTBEHHOro 3KCNepMMeEHTa AENCTBUS B TEX YCNOBUSX, B
KOTOPbIX OHM UMENN MECTO B AENCTBUTEITbHOCTU (NN B MakCUMaribHO
NPUBNMKEHHBIX K HAM).

B mpembem napazpaghe « Yyacmue rnoHsmbIX Kak 2apaHmusi
obbekmusHocmu rpou3godcmea criedcmeeHHbIX

deticmeul» nccnepytoTcs TpeboBaHnd, NpeabaBnsieMble K MOHATbIM, U NX
ponb B hopMMpOBaHUM AoKasaTenbcTB. PaccmaTpuatotca npobnemsl
y4acTusi NOHATLIX B NPOU3BOACTBE OTAESbHbIX CIeACTBEHHbIX AEACTBUN U
Npv onpefeneHHbIX 06cToaTenscTBax. AHaNM3NpPyTCsa OLWNOKMY,
AornyckaemMble Ha NpakTuKe Npy UCNONb30BaHUN NHCTUTYTA NOHATBIX, U
BOMPOCHI NOCMEAYILEro NPMBIEYEHNS MOHATLIX B KAYeCTBE cBUAETENEN
N npegmMeTa nux nokasaHumn.

[eaTtenbHOCTb NOHATBLIX 3aKIYaeTCcsa B UX MPUCYTCTBUN NPU
NPOM3BOACTBE TOrO UM MHOMO CreACTBEHHOro AEUCTBUS, HabnoaeHun 3a
€ro Npoun3BOACTBOM M yOOCTOBEPEHUN CBOEWN NOAMUCHIO B NPOTOKOME
COOTBETCTBUA 3a(PMKCMPOBAHHOIO B HEM TOMY, YTO MPOMUCXOOUIIO B
AencTBUTENbHOCTU. MNOoHATBIE HE 3HAKOT NpoueccyanbHbix TpeboBaHun,
npeabsaBnseMbIX K NOPSAKY NPpOBEeAEHUS, COAEPXXaHUIO U nNpaBuniamM
dukcauumn pesynbTaToB CNeaCTBEHHbIX JENCTBUN, @ NO3TOMY HE MOTYT
oLeHMBaTb Npoucxoasilee ¢ lopuandecKkom TOYKN 3peHNs U OTNMyaTh
3aKOHHbIE AENCTBMA crieaoBaTenst OT He3aKOHHbIX. LieHHOCTb
NPUCYTCTBUSA MOHATLIX MMaBHbIM 06pa3oM 3aknio4aeTcs B
obecneynBaemon BO3MOXHOCTU NPOBEPKN hOPMUPYEMBIX C UX yHaCTUEM
AoKa3aTenbCTB, KOTOPY co3faeT 0bblYHas CNOCOBHOCTb KaXXaoro
YyenoBeka 3anoMuHaTb, a 3aTeM NpaBuiibHO BOCMPOM3BOAUTbL YBUAEHHOE.
MoaTomy B KadecTBe crnocoba yaoCcToBEPEHNSA NOHATBIM dhakTa,
coAaepXaHus, xoaa u pesynbTaToB CNneaCcTBEHHOro AEeNCTBUSA
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ABNAETCA He TONbKO ero NoAnuUChb B NPOTOKOME CRnefCTBEHHOro eNCTBUS,
HO 1 Jaya UM nokasaHun. JTo nNpegonpeaenseT Hanmume y Kaxaoro
MOHATOro CNOCOBHOCTU aAeKBaTHO BOCNPUHMMATL NPoUCXoasLuee.

[nsa yTodHeHns 06CTOATENLCTB, BOCNPUHSATBLIX NPU NPON3BOACTBE 00bICKa,
OCMOTpa U Apyrmx cneacTBeHHbIX JENCTBUIN, HA NPaKTUKe NPOU3BOAUTCH
A0NpocC NOHATBLIX B KayecTBe caugetenen. OgHako npegmeT ux nokasaHum
crneumduryeH: oH kKacaeTcsl 0BCTOATENbCTB CNeACTBEHHOIO AeNCTBUS, NpU
NPOn3BOACTBE KOTOPOro fINLO NPUCYTCTBOBASIO B KA4eCTBE NOHATOrO, a
TaKke 06CTOATENLCTB, MO3BONAILMNX YCTAHOBUTL HANu4ne unm
OTCYTCTBME JINYHOWN, NPAMOM NN KOCBEHHOW, 3aUHTEPECOBaHHOCTA B
ncxode yronoBHoro gena. Ecnv nuuy n3BecTHbl MHbIE CBeOeHUS,
MMeloLLMe 3Ha4YeHe s YrofioBHOIO Aeria, TO OHO He MOXeT
npuBriekaTbCA B Ka4eCTBe NOHATOro. ABTOp HacTamMBaeT Ha BBe4EHUM
HOBOIrO MCTOYHUKA [OKa3aTeNbCTB - MOKa3aHUM MOHATOro U
CaMOCTOATENBHOIO B1UAa gonpoca - Jonpoca NOHATOro, 3anpeTmns ero
NPOM3BOACTBO criegoBaTenem (go3HaBaTenemMm) o6 obcrossTenbcTBax
NPOBELEHHOIO UM Xe CNeaCcTBEHHOro AENCTBUSA, a TakkKe NopyyeHne
NpoOmn3BOACTBA 3TOro AeNCTBUSA APYTUMM AOSHKHOCTHBLIM NnLam.
MpeaynpexaeHne NOHATLIX O TOM, YTO OHW MOTYT BbITb AOMPOLUEHbI O
Xo4e v pesynbTaTtax CreacTBEHHOro 4enNCTBusA, nobyanT nx kK 6onee
TWaTeNbHOW KOHLEHTpauun BHUMaHNA Ha MPOMCXo4sLLEM.

Llenbto gonpoca NOHATOro MOXET OblTb BOCMONHEHME Npobenios B
cofepXaHun otaenbHbIX cBeaeHun 06 obcTtoaTenbCcTBax gena,
noanexatumnx gokasblBaHUIO, a Takke YyCTpaHeHne COMHEHU B
COOTBETCTBUMN U3NOXEHHOIO B NPOTOKOSE CreACTBEHHOIo A4ENCTBUS TOMY,
4TO UMENO MECTO B AENCTBUTESNTbHOCTU. [luccepTaHT NpuaepxusaeTcs
No3nLMK, YTO YCTPaHEeHME HapyLUEeHU npoueccyanbHONn (OpMbl
dukcauumn gokasaTtenbCcTB (Korga peyb nget o6 oTCcyTCTBMM NOgNUCH
MNOHATOro, AaTbl NPOBeAEeHUS CNeACTBEHHOrO AENCTBUS, BPEMEHUN €ro
Havana n OKOHYaHWA, JaHHbIX O Pa3bACHEHUM MOHATLIM UX Npas,
ob6sa3aHHOCTEN, NopsiAika NPOU3BOACTBA CreACTBEHHOIO ENCTBUSA U T.M.)
NOCPeACTBOM NOSTyYEHUS MOKA3aHUIN NOHSATLIX BO3MOXHO, ecinv NoAobHbIe
HapyLLUeHMs nognexar yCTPaHeHo 1 He MOrfn NoBneYb 3a cobon
HeraTMBHbIX NOCNEACTBUI B BUAE HECOOMNOAEHNS NpaB y4aCcTHUKOB
YrofloBHOIoO CyJONpPOn3BOACTBA U HapyLLeHUs 06 bEKTUBHOCTH
Npon3BOACTBA CreACTBEHHbIX 4ENCTBUN.
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B yemeepmom napazpacgpe «llpoueccyarnbHoe oghopmreHue xooa u
pe3yribmamos criedcmeeHHbIx delicmeuli» paccMaTpuBaloTcs NpobremMbl
domkcaummn xoga v pesynbTaToB CreCTBEHHbIX 4eNCTBUI, BNUSOLNE Ha
NX NpoueccyanbHyo opMy HE U3BHE, a U3HYTpU, Byay4um cocTaBHOM ee
YyacTblo.

CseneHus, cogeprkalumecst B NpoToKose cneacTBEHHOro AENCTBUS,
JOMKHbI co3aaBaTth ANns N, 3HAKOMSALLMXCA C HAM BNOCNeACTBUMN,
NofHoe npeAcTaBneHne o npoueaype obHapY>XeHUsA 1 3akpensieHns
AokasaTenbCTBEHHOM MHpopMaunn ons Toro, Ytobbl OHM MOrnu,
npocneaue 3a HeK, a ecrv Heobxoanmo, TO 1 MPOBEPUB, UCKITHYUTL
BO3MOXXHOCTb OLUMBKN. B NpOTMBHOM criydae NpoTOKON CNeLCTBEHHOMO
AENCTBUS MOXET YTpaTUTb CBOE [JOKa3aTeNlbCTBEHHOE 3HayYeHue.

Ha ocHoBe 0606LeHns cynebHo-crneacTBeHHON NPakTUKK genaeTcs
BbIBOA O TOM, YTO HanbonblLEee YMCIO HEAOCTATKOB CoAepKaT MPOTOKOSbI
npeabaBneHns Ansa ono3HaHUs 1 OCMOTPOB MECT MPOMUCLLECTBUNA,
KOTOpble HepeaKo He MO3BONSAIT CyaAnTb 0 COBNIOAEHUN NPESNNCAHUNA \.
4 n 6 ct. 193 YIK o npegbasneHumn ans ono3HaHua nuua BMecTe C
ApyrMMu nuuamMm, No BO3MOXHOCTU BHELUHE CXOOHbIMU C HUM, U
npegMmeTa B rpynne ogHOPOAHbIX NpeamMeToB. [pakTuka ynopHo nget no
NyTWN 3anOfHEHMS rOTOBbIX 6N1aHKOB NPOTOKOMOB NpeabABneHns AN
OMNO3HaHus, He cofepXKallunxX yKasaHUin Ha HeoBXo4MMOCTb ONUCaHNUsA
NPU3HaKOB NpeabsBAgeMblX ANs1 ONO3HAHUS NUL N NPeaMETOB,
HEeYTOYHEHUSI KOHKPETHbIX NPUMET, N0 KOTOPbIM NPOM30LLIIO ONO3HaHNe
KaK B Xo4e AaHHOro cneacTBeHHOro AeNCTBUS, Tak U B Xoade
npegBapuTenbHOro Aonpoca onosHaroLwero. NpoTokonbl NpeabsBneHns
AJ151 ONO3HaHWS YacToO CBUAETENbLCTBYIOT O HapyLUeHUU npoueaypbl
CneacTBEHHOro AencTBust NMbO BbI3biBalOT COMHEHNE B €e COOMoaeHnn,
CTaBsi Mo4 BOMNPOC AOCTOBEPHOCTb MOSMyYeHHbIX pe3ynbTaToB. B cBs3u ¢
3TUM couckatenb npeanaraet BHecTu B YIK ctatblo, nogpobHo
pernaMmeHTUpPYIOLLYIO cogepXaHue NpoTokosa npeabsaBreHnsa onsg
OMO3HaHWs, U n3naraeT OCHOBHbIE MOMOXEHMWS, KOTOPbIE OHa A0JIKHA
cogepxarb.

B ouccepTtauun 3atparmBaeTca n paspeluaeTcs npobnema onncaHus
yNakoBKM U3bIMaeMblX C MeCTa NPOMCLLIECTBUS BeLLen. 3a4acTyto B
NPOTOKONEe OUKCUPYETCH, YTO U3biIMaeMbI NPeaMET «ynakoBaH COrfnacHo
TpeboBaHunam YIK», a YT1K, B cBoto ovepenb, 0683bIBaeT ykasbiBaTb,
Kakne npegMeTbl N3bsThbl U OneYyaTaHbl U Kakon nevatbto (4. 3 cT. 180).
OTobGpaxeHune B NpoToKoNne
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BHELLHEro BMaa, crnocoboB YNakoBKN U TOrO, Kak U KEM OHU
yOOCTOBEPEHbI, HALENEeHO Ha HeaoNnyLWeHne yTpaTbl, MOAMEHbI,
CMeLleHns NPUoBbLLEHHOrO K Aeny npegMmeTta ¢ ApyruMmmn, U3MEHeEHNs ero
NPU3HAKOB.

B nsmowm napazgpagpe «MHbie cpedcmea obecrieyeHus 06bekmusHoCcmu
rnpouseoocmea criedcmeeHHbIx delicmeaull» aHanNU3npyTCs NpaBoBble
cpencTBa, HEMOCPEeACTBEHHO HE yYacTBYOLME B npoLecce
dopmunpoBaHunsa gokasaTtenbcTB. K HUM OTHOcATCA: 1) OTAeNbHbIe
NONTHOMOYMS AOSDKHOCTHbIX SNL, U TOCYAapCTBEHHbIX OPraHoB: a)
PYKOBOAUTENS CNEeLCTBEHHOIO opraHa - No KOHTPOS 3a NPON3BOACTBOM
npenBapuTenbHOro creacTeus; 6) HadanbHUKa opraHa 4O3HaHUA K
HavanbHWKa NogpasaeneHuns JO3HaHUS - MO KOHTPOI 3a NPOU3BOACTBOM
npegBapuTenbHOro paccrnenoBaHus B opMe J03HaHUS; B) MPOKypopa -
MO HaA30py 3a NpoueccyanbHON OeATeNbHOCTbIO OpraHoB
npegBapuUTEnbHOro CreacTBUSA U OPraHoB AO3HAHUS, a Takke Nno
npoueccyanbHOMY pyKOBOACTBY AEATENbHOCTbIO NOCNEeaHUX; ) cyaa - no
cynebHoOMyY KOHTPOSIHO Ha CTaguu NpeaBapuTenbHOro paccrnenoBaHus; 2)
CaHKLUMM KaK pe3ynbTaT KOHTPONSA 1 Haa3opa CO CTOPOHbI
COOTBETCTBYHOLUMX LOSMKHOCTHbIX L, U TOCY4apCTBEHHbBIX OPraHoB.
OcyLiecTBnAs KOHTPOSb Y HAA30p 3a NpoLeccyanbHON AeATENbHOCTbIO
cneposatend n fo3HaBaTens, yNnosIHOMOYEHHbIE HA 3TO AOKHOCTHbIE
nvua, BO-nepBbIX, NpeaynpexaatoT BO3MOXHOCTb NPOM3BOACTBaA
CNeLCTBEHHbIX 4ENCTBUN 3aMHTEPECOBAHHbIM MO0 HEKOMMETEHTHbLIM
NNLIOM; BO-BTOPbIX, HE 4OMYCKAT UCMONb30BaHME B YrONIOBHOM
CyL0NpOn3BOACTBE MO KOHKPETHBLIM YrOSIOBHbLIM AEfiaM YXXe roTOBbIX
A0Ka3aTenbCTB, NOMyYEHHbIX C HAPYLUEHUSIMU 3aKOHa, NO3BOMSOLWMMUN
YCOMHUTBCS B COOTBETCTBUN 3TUX JOKA3aATENBbCTB AENCTBUTENBHOCTH,
obecneynBas Tem cambiM OOBEKTUBHOCTbL paccrneaoBaHus B Lenom. B
camoM npouecce cobupaHusa gokasaTenbCTB pacCMaTpMBaeMble
rapaHTMM He y4acTBYIOT: OHU peanuaytotca nnbo oo, nmbo nocne
Npomn3BOACTBA CrieACTBEHHOro Aenctaus. OgHako pearnbHas
BO3MOXXHOCTb MpU UX aKTUBM3ALNN BbISIBIEHNSI HAPYLLUEHUI 3aKOHa U, Kak
pesynbTar, HaCTYNfeHNa HeraTUBHbIX NOCNEACTBUN B BUAE
npoueccyanbHbIX CaHKLUMIA, MPUMEHEHNE KOTOPbIX CMOCOBHO Cepbe3HO
NOBNNATL HA MCXO YrONOBHOMO Aena, a TakkKe NpMBreYeHns K
ANCLMNIIMHAPHON N JaXe YrofloBHOM OTBETCTBEHHOCTM NobyxaaeT
cneposatend n go3HaBaTens K 4obpocoBeCcTHOMY
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MCMOMHEHNIO CBOMX OOSMKHOCTHBIX 06S3aHHOCTEN, B TOM YMCne U Npu
NPOW3BOACTBE CreACTBEHHbIX LENCTBUN.

O6pallaeTcs BHUMaHWE Ha TO, YTO YrOflOBHO-MpoLeccyanbHbIM
3aKOHOAATENbCTBOM He perfnameHTUpoBaH BOMpoC O cnocobe
pearmpoBaHus NPoKypopa Ha npefycMmoTpeHHoe Y. 5 cT. 165 YTIK
yBeAOMISIEHNE O NPOU3BOLACTBE CNEACTBEHHOIO AENCTBUS,
npounsBeneHHoro 6e3 cyaebHOoro peLleHnsi Mo MOTUBY HEOTIIOXHOCTH, U
CyLLLeCTBYET HEAACHOCTb B onpegeneHnm obbekta cygebHoro KOHTpons
NpyY pacCMOTPEHNN aHaNOrMYyHOro yBe4OMSEHUs!, BbiI3BaHHAsA
HenocnegoBaTenbHbIM yNoTpebneHnem B Ha3BaHHOW HOpMeE
HepaBHO3HAYHbIX MOHATUI: «NPOBEpPKa 3aKOHHOCTU pPeLLUEeHUsI» O
NPOM3BOACTBE CNEeACTBEHHOIO AENCTBUS U «NPOBEPKA 3aKOHHOCTM
NPON3BEOEHHOIO CreACTBEHHOIO AENCTBUSY.

B 3aknto4yeHnu cogepxaTcs BbIBOAbI, OTpaXatoLme OCHOBHbIE
pesynbTaTbl ANCCEPTALMOHHOIO UCCeoBaHus, BKITHOYas KOHKPETHbIE
npeanoXxeHus no cosepLueHcTsoBaHnio Hopm YTIK.

B npunoxeHunax K gucceptaunn npencraBneHsbl Tabnuua BuaoB
HapyLlleHnn 00 bEKTUBHOCTM NPOM3BOACTBA CNEACTBEHHbLIX AEUCTBUN U
AaHHble NPOBEAEHHOrO coMckaTenemM CoLmMororm4eckoro nccreaoBaHums.
OCHOBHbIe NONOXEeHUA AUcCcepTaLum OTpPaXXeHbl B CneayroLwmx
nyo6nukauuax astopa:

Cmamabu, onybrukogaHHble 8 8e0yUUX PEUEeH3UPYeMbIX HayYHbIX
XypHanax, pekomeHdosaHHbIx BAK MuHucmepcmea obpa3oeaHus u
HayKu P®:

1.  KupduHa H.A. O ponpoce noHATLIX B YrofiloBHOM npouecce //
BecTHnk CapaTtoBckon rocygapcTBeHHOM akagemun npaea. - CapaTtos:
N3a-so MOY BINO «CapartoBckasa rocygapCcTBeHHast akagemusi npaesay,
2003. - Ne 3. - C. 134-136 (0,35 n.n.).

2.  KupduHa H.A. O6BHEKTUBHOCTbL paccreaoBaHns Kak nyTb K
06BHEKTMBHOCTM BbIBOAA O BUHOBHOCTW NULA B COBEPLLEHNN
npectynnenus // BectTHuk CapaToBCKOW rocy4apCTBEHHON akagemum
npasa. - Capatos: QY BINO «CapaTtoBckas rocyaapcTBeHHas akagemus
npasay», 2010. - Ne 6. - C. 169-171 (0,3 n.n.).



29
Cmambu 8 UHbIX U30aHUsIX:

3.  KupduHa H.A. MNprHUMn cocTa3aTenbHOCTM U 0OBEKTUBHOCTb
paccnegoBaHus yronosHoro gena // KoHctutyuus Poccuiickon
depepaumm 1 COBpeEMEHHOE 3aKOHOA4ATENBLCTBO: Npobnembl peanusaumm
n TengeHumn pas3sntuna (k 10-netmo KoHctutyumm Poccun):
MexayHapogHasa Hay4YHo-npakTnyeckas koHdgepeHuus (1-3 oktsabps 2003
r.): 83 4./ nog peq. AWN. demunposa, B.T. Kabeiwesa. - CapaTtos: M3a-B0
FOY BINO «CapaTtoBckas rocygapCTBeHHasa akagemus npasay», 2004. - Y.
2.-C.96 (0,1 n.n.).

4, KupduHra H.A. O6beKTUBHOCTb NPON3BOACTBA CNEACTBEHHbIX
OEenCTBUM N porb NpodreccrmoHarbHbIX 3HaHUN cnegoBaTend B ee
obecneyenun // MatbaecaT net kacdpeape yronosHoro npouecca Yplr'tOA
(CKOWN): maTepumanbl MexayHapoaHON Hay4YHO-NPaKTUYECKOM
KoHtepeHumm (r. EkatepuHbypr, 27-28 aHBapsa 2005r.): B 2 u. -
EkaTtepuHbypr: N3g-Bo Ypanbckoro yHusepcuteta, 2005. - Y. 1. - C. 423-
429 (0,3 n.n.).

5.  KupduHa H.A. lNpaBa y4aCTHUKOB YrorioBHOro npoLecca Kak
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