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OBLUAA XAPAKTEPUCTUKA PABOTDI

AKTyanbHOCTb TeMbl uccrnegoBaHusa. CoBpeMeHHOE POCCUNCKOE
aocynebHoe Npon3BoACTBO NpeacTaBnsieT cob0om CrOoXHYH U
MHOIOrpaHHyo OesATeNbHOCTb, B XO4€E KOTOPOW peLuaroTcs 3agaydn
pacKpbITUA NPECTYNNIEHNSA, BCECTOPOHHErO N NOSTHOrO YCTaHOBMEHUS
€ero obcToATeNbCTB, N306MNYEHNSA BUHOBHbIX 1 CO34aHNSA BCEX
HeobOxoauMbIX ycnosun ans éyayuwero cyaebHoro
pa3bupaTtenbcrBa.

OcHoBononarawLmm aneMeHToM gocyaebHomn aesaTenbHOCTY
BbICTYNalT creacTBeHHble 4enCTBUSA. IMEHHO OHM ABNAOTCSA
rnaBeHCTBYOLWNM, 6a30BbIM MEXAHNU3MOM B COBMpPaHNKN 1 NMPOBEPKE
AokasaTtenbcTs, obecneynBaroLLmMx NOAHOLEHHOE, BCECTOPOHHEE U
00BbEKTUBHOE yCTaHOBIEHNE 06CTOATENBCTB COBEPLLUEHHOIO
NpecTynyieHnsa n NOCTaHOBIIEHME NPaBOCYAHOro npurosopa. B To xe
BpeMs nNpoBefeHne CriegCTBEHHbIX AeUCTBUM HepeaKko
CyLLEeCTBEHHbIM 06pa3oM orpaHM4MBaEeT npasa U 3aKOHHbIE
MHTEPECHI Y4aCTHMKOB YrofloBHOro cyaonponssoacTea. B
aocyaebHoM Npon3BOACTBE anpuopu Hann4ecTByeT NoTeHUmnanbHO
KOH(pNIMKTHOOMACHAas cuTyauusi, Kotopas Nnpu He4oCTaToO4YHOM
NpPaBOBOM PEryfMpoOBaHMM 1 MPaKTUYECKOM OCYLLECTBNEHNN
CNeacTBEHHOW OeATENbHOCTU MOXET NPUBECTU K HAPYLLUEHNAM
KOHCTUTYLMOHHBIX NpaB 1 cBoOOA NTIMYHOCTU. B CBA3KM C aTUM
OrpOMHOE 3HA4YEeHNEe MMEET YeTKas NpaBoBasi pernaMmeHTaums
npouenypbl NPOM3BOACTBA CIEACTBEHHbIX 4ENCTBUN, yCTAaHOBEHNE
3akoHoAaTenNbHbIX OrpaHNYeHNn U NpeaesioB BMeLlaTenbCcTBa B
chepy oxpaHsieMbIX 3aKOHOM MHTEPECOB Y4aCTHUKOB NpoLecca.
Poccuinckum 3akoHogaternb, y4eHble U NMPaKTUKN NOCTOSIHHO BEOYT
MOUCKM TaKNX rpaHnL, OAHAKO WU CErofHs BPsiA S MOXHO
KOHCTaTMpoBaTb, YTO yAarioCb yCTAHOBUTb 3aKOHOAATENbHbIN
6anaHc, KoTopbli o6ecneuns Obl He ToNbKO 3P EKTUBHOCTb
npeaBapuTeNbHOrO paccnefoBaHus, HO U PaBHYHO M AOCTATOYHYHO
3aWmMTy NpaB 1 3aKOHHbIX MHTEPECOB rPaXKaaH, B XKM3Hb KOTOPbIX
BTOPrarTCsa NpaBoorpaHn4eHuns, cesai3aHHble ¢ HEOO6XOANMOCTLHO
paccnefoBaHus YrorioBHOro aena.
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M3meHeHunsa, BHECEHHbIE B NocneaHue rogbl B YyrosilOBHO-
npoueccyanbHOe 3aKOHO4ATENbLCTBO, CO34anuv AONONHUTESbHbIE
rapaHTMm peanumsauum B gocygebHoM Npon3BoaCTBE MOMOXKEHUN O
BEPXOBEHCTBE 3aKOHa, HE3bIGNIEMOCTN OCHOBHbIX NMpaB 1 cBobo
YYaCTHMKOB NnpeaBapuTenbHOro paccrnegoBaHus, HegoMnyCTUMOCTH
He3aKoOHHOro 1 HeobOCHOBAHHOIO BMeLlaTeNbCTBa B chepy mx
YacTHbIX MHTepecoB. B To e Bpems peopma crneCTBEHHbIX
OpraHoB npueena K orpaHNYeHNI0 CaMoCTOATENBHOCTU
cneposartesnien Npu NPoM3BOACTBE CreACTBEHHbIX AENCTBUN, K
«TPOMHOMY» npoLeccyaribHOMY KOHTPOSO 3a UX AEeATENbHOCTBIO U,
Kak cneacTtBue, K YBENTMYEHUIO HAarpy3ku Ha criegoBaTterisi B 4acTu
odbopMIIEHNs NpoLeccyanbHON JOKYMEHTaUUN.

YkasaHHble 06CToATENBbCTBA AEeNatoT BOMPOCHI, CBSA3AHHbIE C YETKUM
3aKoHogaTeNbHbIM YCTaHOBNEHNEM OCHOBaHMN NPON3BOACTBA
CNeAcTBEHHbIX AENCTBUN, onpeaeneHneEM COOTHOLLEHUS Leneu,
OCHOBaHWK 1 YCNOBUI NPON3BOACTBA KOHKPETHOIO CrieACTBEHHOIO
AencTBus, nx oopmasibHON BblpaXEHHOCTbIO, 0OOCHOBAHHOCTbLIO
npoueccyanbHbIX peLlleHni cnegoBaTtensa (go3HaBaTtens) 06 nx
npoBeLeHNN, OCTPO akTyanbHbIMU N NPaKTUYECKM 3HAYMMbIMU B
CUIy TOro, YTO OHM MNO3BOSIAKOT PELLUNTL KakK NpobieMbl NOBbILLEHUS
3PP EKTUBHOCTUN CrEACTBEHHbBIX AEUCTBUA N BO3MOXHOCTEN
MCMNONb30BaHUA UX pe3ynbTaToB B KA4eCTBE AoKa3aTenbCTB MNo
YrofioBHbIM fenam, Tak u npobnembl obecneveHns npae U 3aKOHHbIX
WHTEPECOB Y4aCTHUKOB NpeaBapuUTeSibHOro paccriegoBaHus.
CTteneHb Hay4yHOW pa3paboTaHHOCTM TeMbl. Bonpochi
Ha3Ha4YeHus1 N NPOU3BOACTBA CreACTBEHHbIX AENCTBUIA BCcerga
HaxoaunNCb B LEHTPE BHUMAHNSA POCCUNCKNX U 3apyBeXHbIX
YYEeHbIX-NPOoLECCYanMCTOB N KPUMMUHANMUCTOB. Ha npoTskeHnu
ANNTENbHOro BPEMEHU OHU BbIN NpeamMeToM uccnegosanmmn M.A.
BaxaHoBa, B.[1. boxbeBa, B.M. bbikoBa, WN.E. Beixosckoro, B.A.
MaBpunosa, B.A. ly6pusHoro, C.I. Edpumnyea, B.B. KanbHuukoro,
B.N. Komuccaposa, A.M. JlapuHa, N.A. JlynuHckon, MN.I".
Mapduumna, N.J1. TetpyxuHa, A.P. PatuHoBa, A.l1. PbixakoBa, A.B.
CmupHoBa, A.b. ConosbeBa, M.E. Tokapeson, A.U. Tpycosa, HO.B.
®paHumndgoposa, C.A. WWendepa n apyrmx.
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B nocnegHwue rogbl I.3. Aguramoson, P.LU. Baneesbim, C.B.
Edpemoson, B.IN. KonbyeHko. E.C. KomucapeHko, E.B.
MonyaHoson, B.A. CemeHuoBbIM, V.B. YagHoBon n gpyrumm
aBTopamu Obinn 3alLnLLEHbl KaHAMOATCKUE U JOKTOPCKME
anccepTtauunu, NocBALLEeHHbIe NpobnemamM Npon3BoLCTBa OTAENbHbIX
cneacTBEHHbIX AENCTBUN, B KOTOPbIX Takke paccMaTpuBanmch
BOMPOCHI OCHOBaHUM NX NPOBEeAEHMS.

OcHoBaHus NPon3BOACTBA CNELCTBEHHbIX 4EUCTBUN U
000CHOBAHHOCTb MpoLeccyaribHbIX peLLeHNI opraHa
paccnefoBaHus 06 nx NPON3BOACTBE CTanu cneunanbHbIM
npegmeToM uccnegosaHuin CB. EdopemoBon, A.H. KceHsosa, ".A.
KysbmuHa, O.B. MepembsiHnHon, A.b. MypasuHa, [.A. Conogosa,
C.C. TioxTeHeBa 1 psiga Opyrnx yYeHbX.

Mpn3HaBas 6e3yCrnoBHY 3HAYMMOCTb PaboT Ha3BaHHbIX U MHbIX
YY€EHbIX M MPaKTUKOB N X BKMNag B uccrnegosaHne obo3HavyeHHON
npobriemaTnkn, Henb3st He OTMETUTb, YTO HU B OLHOM U3
npeablayLmx paboT He Bblfia CUCTEMHO, KOMMSIEKCHO pacCMOTpeHa
CTPYKTypa OCHOBaHWUW NPOn3BOACTBA CreACTBEHHbIX AENCTBUN,
«aHaTOMMPOBaHbI» NMPaBOBble OCHOBAHNA NX NPOBEeAEHMUS C
BblAeNeHneM B HMUX NpoLeccyanibHOro OCHOBaHUS U UccrnegoBaHnem
ero BapmaTuUBHOro xapakrepa. Mexay Tem MMeHHO Takom Noaxon,
no3BosiseT chopmynupoBaTb 6a3oBOE NOHATUE OCHOBAHUM
NPOU3BOACTBA CNeACTBEHHbIX AENCTBUN, B KOTOPOM Obl
NPOLYKTUBHO COYeTanuchb NpusHaku, XxapakTepHble ans Bcex ero
cocTtasndawowmx. B cBoto oyepeab, NpaBusibHOE NOHUMaHNE U
perrnameHTaumns B 3aKkoHe OCHOBaHM NPON3BOACTBA CNeACTBEHHbIX
AEeNCTBUN NO3BONAT PeLunTb Psa TEOPETUYECKUX U NPAKTUYECKNX
npo6sieM NoBbILWEHNA 3P HEKTUBHOCTU UX MPOU3BOACTBA U
O[AHOBPEMEHHO 0becneynTb 3aLmTy KOHCTUTYLIMOHHbLIX NpaB n
cBobof yyacTHMKOB JocynebHoro nponsBoacTBa.

O61beKkT u npegmeT uccrnenosaHusa. O6LekmMom

uccrie0ogaHus BbICTYMaT YyroroBHO-NpoueccyasibHble
NpPaBOOTHOLLEHUS, CKIaablBaloLMeCcs B npoLecce NpUHATUSA
peLLeHnin 0 NpoBeAEHNN CNeACTBEHHbIX AENCTBUN, UX
npoveccyanbHOro opopMeHns N HenocpeLCcTBEHHOIO
Npon3BoACTBa.
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[pedmemom uccriedogaHusi ABNAETCHA COBOKYMNMHOCTb NPaBOBbIX
HOPM, pernamMmeHTUpYLWNX NOPAOOK HAa3HAYEeHNS N MPOU3BOACTBA
cneacTBEHHbIX AENCTBUN, a TaKkKe NpakTuka nx peanusauum npm
NPOW3BOACTBE MO YrosIOBHbIM Aenam.

Llenb anccepraunoHHOro uccneaoBaHusa. Hacroswasa pabota
BbINOSTHEHA C Uesibio (hOPMUPOBaAHUS COBPEMEHHOTO
KOHUEeNTyasribHOro npeacraBneHnst O CYLLHOCTM OCHOBaHUI
CNeACTBEHHbIX ENCTBUN, UX BUOAAX U 3HAYMMOCTU KaXKOoN U3 UX
COCTaBNALWMNX, TEOPETUYECKOro 060CHOBaAHNA HEOHBXOANMOCTH
BblEeNeHNa B Ka4eCTBe CaMOCTOATENbHOIO npoLeccyarnbHOro
OCHOBaHusi CNeLCTBEHHOrO AeNCcTBUs pewleHnsa ob ero
NPON3BOACTBE, a Takke pa3paboTku NpearioXeHUn no
COBEpPLUEHCTBOBAHUIO B COOTBETCTBYIOLLIEN YaCcTH
3aKkoHogaTenbCTBa U CneacTBEHHO-CyaeOHOM NpaKTUKK.

[na goctuxeHna gaHHoW uenu B paboTe pellanuch cnegyowimne
KOHKpEeTHble 3adayu:

- pacKpbITb NOHATME OCHOBaHWWN ONA NPOU3BOACTBA CIieACTBEHHbIX
AEeVCTBUN, BbIAENUTb UX BUObI U NMpOaHanM3npoBaTb COBPEMEHHOE
COCTOSIHME UX HOPMATUBHOIO perynmpoBaHns;

- onpeaenuTb CYLLHOCTb N 3HaYeHne hakTU4eCKMX OCHOBaHUM
npoBeAeHnsa cneacTBEHHbIX 4ENCTBUN,

- 060CHOBaTb BO3MOXHOCTb Y HEODXOAMMOCTb BblAeSNIEHNSA peLleHuns
O NPOU3BOACTBE CNEeLACTBEHHOrO AENCTBUSA KaK €ANHCTBEHHOMO
npoueccyarnbHOro OCHOBaHWS ero NpoBefeHuns;

- packpbITb TpebOBaHUS, NpegbABNAEeMble 3aKOHOM K PeLUEHUIO O
npoBefeHNN CneCTBEHHOIo AENCTBUA, N 0006LWNTL NPaKTUKY
peanusaumu AaHHbIX TpeboBaHUN B XOA4e BblIHECEHNS
COOTBETCTBYIOLLMX peLleHnin opraHaMmun npeaBapuTeribHoro
paccnenosaHus;

- onpeaenuTb AnanekTuKy CoOoTHoLeHnsa obecnedeHns
npoveccyanbHOM CaMOCTOATESTIbHOCTU crneaoBaTesis U NoBbILLEHUS
ahpeKkTUBHOCTN PopMynMpPOBaHUS NpoLecCyanbHbIX OCHOBaHUM
(pelueHnn) onsa Npon3BoACTBa CNeLCTBEHHbIX ENCTBUN;



-
onpeaennTb BINAHNE KOHKPETHbLIX CNeACTBEHHbIX CUTyaLMA Ha
NPOAYKTUBHOCTb (hOPMMPOBAHUSA NPoLEeCCyarbHbIX OCHOBaHUN
NPOM3BOLCTBA CreLCTBEHHbIX AENCTBUN;

- chopmMynNupoBaTh NpeasioXXeHus no coBepLIeHCTBOBAHWUIO
HOPMAaTUBHOIO PerysimpoBaHns nopsiika BbIHECEHUS PELLEHNSA O
NPOUN3BOACTBE CNeACTBEHHbIX AENCTBUN U ONTUMU3ALNN NPAKTUKM
aocynebHon AeaTenbHOCTN B 4aHHOW YacTu.

HayuyHasi HOBM3Ha uccnegoBaHUs NPOSABNAETCH B PaCKpbITUX U
0BOCHOBaHMN CITOXXHOW TPEXYSIEHHOW CTPYKTYPbl OCHOBaHUN
CNeACTBEHHbIX eACTBUN Yepes NpusmMy OencTBUS
OCHOBOMOJararoLWwero KOHCTUTYLUOHHOIO NPUHLMNA 3aKOHHOCTU B
YyrosioBHOM CyZ40nNpou3BoAcTBe. B guccepraumm BrnepBble Ha YPOBHE
MOHOrpagMyeckoro uccrieioBaH1si NPOBOLAUTCHA CUCTEMHbIN aHann3
peLleHns 0 NPon3BOACTBE CreCTBEHHOIro AeNCTBUSA Kak
npoLeccyanbHOro OCHOBaHMA ero npoBeaeHns, 000CHOBLIBaeTCH
ero BapuaTUBHbIN XapakTep B 3aBUCUMOCTU OT COMYyTCTBYHOLLMX
NPOW3BOACTBY CreACTBEHHOIo AeNCTBUS rnpoueccyarbHbIX U UHbIX
YCNOBUMN.

[aHHble 06CTOATENLCTBA, a Takke aBTOPCKoe BUAeHNe npobnem
COOTHOLLEHMS NpoLeccyanbHON CaMOCTOATENIbHOCTM cnefoBaTens,
KOHTPOJTIbHbIX MOSTHOMOYUM CyAa U pyKOBOAUTENSA CreCTBEHHOIo
opraHa ¢ aEKTUBHOCTbIO NPUHATUS PELLEHN O NPOU3BOACTBE
cneacTBEHHbIX AeNCTBUI NO3BONMMAN CHOPMYSIMPOBaTb paj
npeanoXeHin, HanpaseHHbIX Ha COBEPLLUEHCTBOBaHNE
HOPMAaTUBHOIO PErysiupoBaHns 1 NPakTUKKU OCYLLLECTBEHNSA
cneacTBeHHOW OeATEeNbHOCTMW.

B ouccepTtaumm yTouHeHbl OTAENbHbIE MOHATUS, KacaroLwmecs
npobriemaTnkm nccrnenoBaHus, nokasaHa CMCTeEMHas B3aMMOCBA3b
Mexay pakTuyeckmm, NpaBoBbIM N NpoLeccyanbHbIM OCHOBAHUAMM
NPOMN3BOACTBA CrNeACTBEHHbIX AENCTBUN, pacKpbiTbl TpeboBaHuS,
KOTOPbIM JOITKHO OTBeYaTb pelueHne 06 nx npon3sBoacTBe.
Hay4Has HoBM3Ha auccepTaunoHHOro NCCnefoBaHUs BblpaXkaeTcs
Takke B crefytolmx OCHOBHbIX MOSI0XXEHUAX, BLIHOCUMbIX Ha
3awumTy:

1. B cTpyKType OCHOBaHU CNeaCTBEHHbIX AENCTBUN C yHETOM TaKnX
MOMEHTOB, KaK a) MHOOPMaLMOHHbIN acnekT B Npupoae camoro
cnegcTBEHHOro AencTans; 6) CyLHOCTb OCHOBAHUS KakK TOro, YTo
AeTepMUHUpYyeT nposeeHne
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CNeACTBEHHbIX EeNCTBUM; B) NpoLeaypHO-npoLeccyarbHble
TpeboBaHUs K 0OPMAEHNIO peLlleHnsa 06 nx npoBeaeHnn, MOryT
ObITb BblAeNeHbl MHPOPMAaLMOHHas, NpaBoBasi M NpoLeccyarbHas
(AOKyMeHTanbHas) cocTaBnAwoLas.

2. IHdopmaumnoHHas cocTaBnsaowas OCHOBaHMUA CNeacTBEHHbIX
AENCTBUN -3TO AaHHble (baKTUYEeCKOro Xxapakrepa, ykasblBaloLme Ha
TO, YTO B pe3ynbTaTte Ux NpoBeaeHNa MOTyT ObITb NOMy4YEHbI
AokasaTenbCTBa, yCTaHaBnNuBawLwme 3Ha4dmmMble No geny
obcToaTenbcTBa. Hannune nogobHbIX hakTUYECKUX AaHHbIX
no3BongaeT AaTb O6bEKTMBHYIO OLeHKY 0BG0CHOBaHHOCTH
CneacTBeHHOro AENCTBUS Kak caMoMy criefoBaTernto, Tak u cyay
NI BbIWECTOoSAWEMY AOSHKHOCTHOMY MUY, OCYLLECTBISOWEMY
KOHTPOSb (HaA30p) 3a AeATENbHOCTbIO criegoBaTens.

3. dakTnyeckme ocHoBaHMA NpoBeAeHNsa CNeaCcTBEHHbIX JENCTBUN,
CYLLEeCTBEHHO OrpaHnYnBaoLnX KOHCTUTYLIMOHHbIE NpaBa
Yy4aCTHMKOB npouecca, Mcxoas U3 npMHUUNOB 3aKOHHOCTU, OXPaHbl
npae n cBobon YenoBeka u rpaxkgaHmHa B yrorioBHOM
Cyaonpon3BoOACTBE, HEMPUKOCHOBEHHOCTN XUSULLA, TalHbI
nepennckn, TenedOoHHbIX N UHbIX NEPErOBOPOB, NOYTOBbLIX U NHbIX
CcoobLEeHNI, OOMKHbI BbITb OPUONYECKN HEYA3BUMBLIMKU, TO €CTb UMW
MOryT ObITb TOMbKO AOKa3aTenbCTBa, MMerLWmecs B gene, nmbo
AaHHble, NoNyYeHHble B COBOKYMHOCTU U3 NpoLeccyaribHbIX
MCTOYHMKOB (OKa3aTenbCcTBa) U N3 UCTOYHUKOB HenpoLeccyanbHbIX
(B pesynbTaTte onepaTtuBHO-PO3bICKHOW, aAMUHUCTPATUBHON U MHOW
HenpoueccyanbHOM AesATENbHOCTN).

dakTnyeckoe oCHoBaHME Ansa NPON3BOACTBA UHbIX CNEeACTBEHHbIX
AENCTBUN MOXET ObITb HOPUANYECKN YS3BMMbIM, MOCKOSbKY B
KadecTBe TakOBOro MOryT BbICTynaTb pe3yribTaTbl onepaTuBHO-
PO3bICKHOM aesTenbHocTU. OgHako Npu 3TOM HEOBXOANUMO
cobnogeHne cnenyowmx yCrnoBui: aHHble onepaTUBHO-PO3bICKHON
AesATeNbHOCTM NOoSlyYeHbl B pesyfibTaTe 3aKOHHbIX MEPONPUATUMN,
BXOASALWMX B NepeyeHb onepaTMBHO-PO3bICKHbIX; OHU JOSTKHbI
COrfiacoBbIBaTbCA C YCTAHOBIIEHHBbIMM OBCTOATENLCTBAMU NO
YrofIOBHOMY A€y U CIIOXUBLUENCS CreaCcTBEHHON cuTyaumnen, obiTb
nepegaHbl OpraHy paccrnegoBaHus B Hagnexawemn npowueccyanbHON

dopme.
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4. MNpoueaypHbIM BblpaXXeHMEM BO3MOXHOCTWN NPOBEAEHUS
cneacTBEHHOro AeNCTBUSA, NpoueccyarbHbIM OCHOBaHUEM €ro
NPOMN3BOACTBA BbICTYNaeT peLleHne ob ero npoBeaeHun.
HopmaTuBHble ykaszaHus 0 nopsiake, npoueaype cnegcrtBeHHOro
AENCTBUA B CTPYKTYpE npoueccyanbHon opMbl CriyKaT YCNoBUAMM
NPON3BOACTBA CNeACTBEHHOIo AENCTBUSA, OPUONYECKU
«COMpPOBOXAAKT» ero npoBefeHne, Ho He MOryT paccMaTpmBaTbCA
Kak npoueccyasribHoe OCHOBaHue A9 Npon3BoACTBa CNeacTBEHHOroO
JEenNcTBuUS.

5. PewleHne o npon3BoacTBe CreaCcTBEHHOrO AENCTBUSA KakK
npoueccyanbHOe OCHOBaHME ero NpoBeAeHns, He3aBMCUMO OT
dopMbI ero BblpaXkeHusl, npeactasndeT cobon BHYTPUCTaaUNHbIN
aKT KOMNETEeHTHOro JOMKHOCTHOrO NuLa, KOTOPbIA COOEePXUT
BONEN3bsABEHNE O COBEPLLUEHNN OENCTBUS, OTHECEHHOIO 3aKOHOM K
4Yncny cneacTBEHHbIX M HanpaBfieHHOro Ha yCTaHOBEHNE
3Ha4YUMbIX Mo Aeny obcToAaTenbLCTB. PakTUYEeCKnM nocneacTemem
NPUHATUS OAHHOMO peLLEeHWs], Kak NpaBuso, ABNAeTCs ero
MCNOSTHEHME CaMUM crieJoBaTenem.

6. Mpn HEN3MEHHOCTN (PaKTUYECKMX OCHOBAHUIW NPOM3BOACTBA
cneacTBEHHbIX AeNCTBUM hopMa BblpaXeHUs npoLeccyasibHoro
OCHOBaHMWsi HOCUT BapuaTuBHbIN XapakTep. BapnatnBHocTb
npoLueccyanbHOro OCHOBaHMWS BblpaXkaeTcsi B TOM, YTO peLleHne
opraHa paccriefoBaHusi O NMPOM3BOLCTBE CreCTBEHHOIO AENCTBMS
B 3aBMCUMOCTW OT BMAa CNeACTBEHHOro LENCTBUS, PeXe - B
3aBUCMMOCTM OT Hann4umsi B KOHKPETHOW CreACTBEHHON CUTyauum
onpeneneHHbIX YCIoBUIN, NPeayCMOTPEHHbIX 3aKOHOM, MOXeT
NPUHUMATBLCS YCTHO, MMCbMEHHO, NMMB0 0POPMNATLCH Kak
X04aTancTBo nepea Cyaom O NPoM3BOACTBE CrEeACTBEHHOMO
AencTBuA.

7. BapuaTuBHbIN XapakTep npoLeccyanbHOro OCHOBaHUSA
CneacTBEHHOrO AENCTBUSA He BNUSET Ha TpeboBaHus,
npeabsaBnsgemble K pelleHnto 06 ero npounssoacTee. Hesasncmumo ot
bOpMbI BblpaXKeHUs peLleHne o NPoBeAEHNN CneaCTBEHHOrO
AEeNCTBUSA OOIMKHO BbITb 3@aKOHHBIM (MPUHATO YNOSTHOMOYEHHbIM
AOJDKHOCTHBIM NMLIOM, coAepKaTb BONEN3bABIEHNE O
NPOMN3BOACTBE TaKOro CreAcTBEHHOMO AENCTBUS, KOTOpoe
npegycmoTpeHo YIK PO, BbiHeceHO ¢ cobntogeHnem psiaa
onpeneneHHbIX 3aKOHOM YCrioBui), 060CHO8aHHbIM (3TO
TpeboBaHne obpalleHo K akTU4eCKOMY OCHOBAHWUIO NPUHUMAEMOrO
peLLeHns 1
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npeacTaensieT cobon He TONbKO HanM4yne BbIBOAOB O
HeobXoAMMOCTMN OaHHOro CNeAcTBEHHOro JENCTBUSA, HO U Lienen,
KOTopble npeanoniaraeTcs 4oCTUYb NOCPECTBOM E€ro
NPON3BOACTBA), MOMUBUPOBAaHHbLIM (COAEPXKAaTb YKaszaHne Ha oaKThbl
0O BbEKTUBHOWN OENCTBUTENBHOCTU, TpebytoLme npons3BoacTea
CNeacTBEHHOro AENCTBUS, U MX aHanNn3 ¢ TOYKM 3peHns NIOrMKN xoaa
paccregoBaHusi). B page cnyvyaeB NpUMEHUTESTbHO K PeLLIeHNAM O
NPOM3BOACTBE CreACTBEHHbIX AEUCTBUI CAMOCTOSATENIbHOE
3HayeHne MoryT UMeTb TpeboBaHMNs CBOEBPEMEHHOCTU NPUHATUS
AAHHOro peLUeHuns, ero LenecoodbpasHocTu.

8. O6bembl cyaebHOro KOHTPONSA 3a NPOM3BOACTBOM CNEACTBEHHbIX
aencTeun, npegycMoTpeHHble YTK P, aenatoTcs YypesmepHbiMu,
He oTBevalLWwmMmn Ny6rnYHbIM MHTEPEcaM 1 co3garoLLnmm
NpPensiTCTBMA A9 OpraHoB nNpeaBapuUTenbHOro paccrnenoBaHus B
pacrnopsXeHun CBOMMW npoLieccyarnbHbIMU NpaBaMun No BEAEHUIO
aocynebHoro nponsBoacTBa, He obecneymBatowmmm banaHca
Mexay cobniogeHnem npae rpaxgaH npy Nnpon3BoacTBe No
YronoBHoOMY geny n addeKTUBHOCTLIO CaMOro paccrieoBaHus.

B cooTtBeTCcTBMM C nonoxeHnamm KoHctutyumn PO nonydeHune
cynebHoro paspelleHus Kak npoueccyanbHoe OCHOBaHUe
CNeacTBEHHOro AENCTBUSA OOMKHO ObiTb COXPaAHEHO TOMbLKO A4
NPOM3BOACTBA TaKMUX CNEeACTBEHHbIX AENCTBUI, KaKk OCMOTP XUnuwa,
00bICK UN BblEMKA B XUNULLE, BblEMKa NOYTOBO-TeNerpagHon
KOppPeCnoHAEHLUMN, KOHTPOSTb U 3anucb TeNedOHHbIX N UHbIX
neperoBopoB, NosflydyeHne nHopmMmaumm o CoOeaUHEHUSX MexXay
aboHeHTaMu n (M) aboHEHTCKNMM YyCTPONCTBaMU. B OTHOLLEHUMU
MHbIX CIIeACTBEHHbIX AENCTBUI NpeaBapuUTENbHbIN CyaebHbIN
KOHTPOMb MOXET ObITb YCTPAHEH C COXPaHEHNEM BO3MOXHOCTU
obxanoBaHuna B cyq dpakta, nopsagka u pesynbTaTtoB NPOn3BOACTBa
CneacTBEHHOro AENCTBUS.

9. Heob6xoanMMOCTbL corfiacoBaHust peLLEHNIA crieqoBaTtens o
NPOU3BOACTBE CNEeACTBEHHbIX 4ENCTBUN, TPebyoLwmnx cyaedbHoro
peLleHunsl, C pykoBoaAUTENEM CreACcTBEHHOMO opraHa siBngeTcs
dopManbHOCTbLIO, KOTOPAsA BHOCUT 3fIEMEHTbI BOSNIOKUTLI B
paccnegoBaHue gena. BmewarenbctBo pykoBoaAUTENS
CNeacTBEHHOro opraHa B Npon3BOACTBO CNEeACTBEHHbIX AENCTBUN B
Luensax obecnevyeHmsa



npoueccyanbHOM CaMOCTOSATENbHOCTU crieqoBaTens LOMKHO ObiTh
MUHUMU3NPOBAHO. Kpome TOoro, CyLeCcTBYHLLMA NOPSALAOK MPUHATUSA
peLleHnin 0 NpoBeAEeHUN TaknUX CreACTBEeHHbIX AENCTBUN
CBMOETeNbCTBYET HE O NEPCOHArbHON, @ O «KONEKTUBHOM»
OTBETCTBEHHOCTM CrieoBaTens, pyKoBoAUTENS CrneaCcTBEHHOIo
opraHa u cyga 3a 3aKOHHOCTb M 0B60CHOBaAHHOCTb MX MPON3BOACTBA,
YTO «pa3mMblBaeT» rpaHnLbl OTBETCTBEHHOCTM 3a AOMyCKaeMble
HapyLUEeHNs MexXay MHULMUPYHOLMMUN, COrfacoBbIBaKOLWMMN 1
paspeLlaloLmMMm AOSHKHOCTHBIMUY NNLAMMN.

10. Ucxogsa v nonoxeHnn YTK P®, npyu NpuUHATUM peLueHns o
NPOMN3BOACTBE CreaCTBEHHOIo AENCTBUA PeELLAtoLLy0 poSib UrpaeT
cyOGbeKkTMBHas OLleHOYHas AesATenbHOCTb criegoBatens, ero
BHyTpeHHee ybexxaeHne o noTeHunanbHom pesynbTaTUuBHOCTH
AAHHOro OEeNCTBMS, HO B psife CnyyYaeB 3aKOH OrpaHn4YvMBaEeT ero,
yCTaHaBnmBas crydam obs3aTenibHOro Npon3BoAcCcTBa
CNeacTBEHHbIX AenCcTBUIN. cxoasa ua aToro, B 3aBUCUMOCTY OT
cTteneHn cBoboabl YCMOTPEHUS crnefoBaTens npy NpuHATUN
peLLeHnst O NPOM3BOACTBE CrEACTBEHHbIX 4ENCTBUN TaKNe peLLEHMS
MOryT BbITb KIacCcUULMPOBaHbI Ha XXECTKO U YCIOBHO
pernameHTUPOBaHHbIE 3aKOHOM.

TeopeTudeckasa 1 npakTnyeckas 3Ha4MMOCTb UCCreaoBaHuS.
TeopeTuyeckoe 3Ha4YeHNEe NPeAnPUHATOro NccnegoBaHUs COCTOUT B
TOM, YTO cogepKalmecsa B HeM BbIBOAbI M peKOMeHLaunm
pas3BMBaloT O6LLME MOMNOXEHUS YrONOBHO-NPOLLECCyanbHON TEOpUN,
cnocobceTByoT Gonee rnybokoMy NOHUMaHWUIO NPOGneM NPaBoBOro
perynMpoBaHuns U NPakTUKN NPUHATUS PELLEHUS O NPOU3BOACTBE
CNeaCcTBEHHOro AENUCTBUSA, U, B LIENOM, COAEPXaHNA N Ha3Ha4YeHNs
YrosfioBHO-MpoLeccyanbHON (OPMbI NPY OCYLLECTBIIEHUN
CcneacTBEHHOM AEATENbHOCTU, U CO34at0T BO3MOXHOCTW A1
AanbHenLWmnx nccnegoBaHnin B paccMmaTpusaemon obnactu.
[MpakTnyeckas 3Ha4YMMOCTb Pe3yNbTaTOB BbINOSIHEHHOM
anccepTaunoHHoOM paboTbl onpeaensaeTcs TeM, YTO OHM MOTYyT ObITb
MCNONb30BaHbl 419 ONTUMM3aLNN B COOTBETCTBYHOLLEN YacTuh
POCCUICKOro YrofoBHO-NPOLIECCYaribHOro

3aKoHo4aTenbCTBa U NPaBONPUMEHUTENBHOW AEATENBHOCTH, a
Takke B npoLuecce npenogaBaHns y4ebHbIX ANCUMMMANH «YTONOBHbIN
npouecc» n «Teopust AokasaTenbCTB» B y4ebHbIX 3aBeJeHUAX
topugmyeckoro npoduns, npu paspaboTke
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paboymx nporpamMmm No AaHHbIM AUCUMNINNHAM AN MarucTpaHToB U
acnupaHTOoB, Ha 3aHATUAX MO MOBbILLEHNIO KBaNMmKaumnm
pabOTHMKOB NPaBOOXPaHUTESbHbLIX OPraHoB.

CTeneHb 4OCTOBEPHOCTU M anpobauuna pe3ynbTaToB
uccnenoBaHus.

LlocmosepHocmb pe3yrnbmamos uccriedogaHusi onpeaensieTcd
MCNOSIb30BaHHOM METOAOSIOMMEN, @ Takke NPaBoOBOM,
TEOPETUYECKON U IMMNUPMUYECKON OCHOBaAMKN anccepTaunu.
Memodosozaus uccredoeaHus. iccnegosaHmne 6asmpyeTca Ha
ANaneKkTM4eckoM MeToae No3HaHnsA NPaBoBOW AENCTBUTENBHOCTU U
NCNONb30BaHUKM OBLLIEHAYYHbIX (CUCTEMHbBIN, CTPYKTYPHO-
PYHKLUMOHANbHbIW, NOrMYEeCKU 1 Ap.) N YaCTHOHAYYHbIX
(dbopmanbHO-OPULONYECKUIN, CPaBHUTENBHO-NPaBOBOM, NCTOPUKO-
NpaBoOBOW, NPaBOBOro MOAENMPOBAHNA U Ap.) METOAOB,
NpUMeEHsIeMbIX B lOpUCNpyaeHunn. Hapsagy ¢ metogamm
TEOpPEeTUYECKOro NccrneaoBaHns NPUMEHSNNCL METOAbI
SMMUPUYECKOrO U IKCMEPUMEHTASTIbHOIO YPOBHS: aHKETHbIN OMNpOC,
dopmanm3oBaHHOEe MHTEPBbLIOMPOBaHME, NPaBoOBOE
MOOEenupoBaHme.

[Npasosoli 6a3ol uccriedosaHuUs ABUNTUCb HOPMbI N NOSOXEHUS
KoHcTuTyumnm Poccun, mexgyHapoaHoro npasa u MexagyHapoaHbIX
norosopoB Poccunckon egepaumm, YronoBHO-NpoLeccyasnbHOro u
YronoBHoro kogekcoB PO, psga heaepanbHbIX 3aKOHOB,
noctaHoBneHun n onpeaeneHnn KoHctutyumnonHoro Cyaa Poccuu,
BEOOMCTBEHHbIX HOPMATUBHbIX aKTOB, OTHOCALLIMXCH K TeMe
nccnenoBanus. MNpu HanucaHum guccepTauum Takke
MCMNoNb30BasiMCb NAMSATHUKN OTEYECTBEHHOIO YrOfIOBHO-
npoLeccyarnbHOro npasa 4OpPeBOSOLNOHHOINO 1 COBETCKOIO
NnepuoaoB, yronoBHO-NpoLeccyaribHoe 3aKOHO4aTeNbCTBO CTPaH -
yyactHuy, CHI™ n paga gpyrnx 3apy6ekHbixX cTpaH.

Teopemuyeckol ocHogoU duccepmauuu NOCNYXUnu Tpyabl
OTEYECTBEHHbIX U 3apyBeXHbIX YY4EHbIX, NOCBSLLEHHbIE NOPSOKY
NPOMN3BOACTBA CNeACTBEHHbIX U MHbIX NpOoLEecCyanbHbIX AENCTBUN.
Mpwn HannucaHum paboTbl MCNOSL30BANUCh TaKKe Hay4YHble PaboThl B
obnactun dunocodmmn, COLNONOrNN, NCUXONOrNK, TEOPUN U UCTOPUNA
rocygapcTea 1 rnpasa, KOHCTUTYLMOHHOMO M YrosIOBHOIO npasa,
KPUMUHANUCTUKN, KPUMUHOMOMMN U MHBIX OTPaCreBbIX PUANYECKUX
Hayk. Kpome
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TOro, B guccepTtauumv noaBepryyThbl aHanmM3y TeopeTUKo-npaBoBbie
NO31LUNK, N3NOXEHHbIE B peLlleHNAX KOHCTUTYLIMOHHOIO r
BepxoBHoro cynos Poccuinckon deneparmm, OTHOCALLMXCS K TeMe
ncerneaoBaHus.

AMupu4ecKyro oCHogy uccriedogaHusi COCTaBUIN:

- pe3ynbTaTbl N3ydeHnsa n 06o6LweHns onyennmkoBaHHOM MPaKTUKK
EBponenckoro Cyga no npaBam 4enioBeka, POCCUMNCKNX
doegepanbHbIX Cy40B MEPBON N BbILLECTOSALWMX MHCTAHUMI, a TaKkkKe
AeATeNbHOCTN OpraHoB npeaBapuUTeribHOro paccrieioBaHus
pasnNUYHbIX BEOOMCTB;

- pesynbTaTbl N3y4yeHnsa n obobLieHns matepmanos 286 yronoBHbIX
aen ns apxmeoB cyaoB Bonrorpaackon, Camapckon, CapaTtoBckoun u
MeH3eHckom obnacten 3a nepuog 2005 - man 2016 rr.;

- AaHHble aHanMsa CTaTUCTUYEeCKON MHAOPMaLMN N BELOMCTBEHHbIX
0606LWeHn pe3ynbTaToB CrneLCTBEHHOW AeATeNnbHOCTU 3a nepuog
2009 - man 2016 rr.;

- UTOrn aHkeTnpoBaHusa 184 crneposaTenen pasnuYHbIX BE4OMCTB U
75 dpepepanbHbIX 1 MUMPOBLIX cyaeun Bonrorpagckon, Camapckou,
CapaTtoBckon, [eH3eHckon obnacten.

AunccepTauus BeinonHeHa, obecyxaeHa n ogobpeHa Ha kadenpe
yronosHoro npouecca ®Ib0OY BO «CapaToBckas rocygapCTBeHHas
topuandeckas akagemMms».

OCHOBHbIE BbIBOAbI 1 MONOXEHUS ANCCEPTALNOHHOIO
nccnefoBaHUS HaLWNM OTPaXXeHWe B BbICTYMNEHUAX aBTopa Ha
MeXOYyHapOAHbIX U BCEPOCCUMNCKUX HAayYHO-NPaKTUYECKUX
KOHpepeHumax («IyTn ganbHenwero NoBbIWEeHNS 3PPEeKTUBHOCTH
N KayecTBa 06pas3oBaTenbHOro npoLecca B BbICLUEN LLKOME»
(Camapa, 2005, 2006), «INpaktmnka EBponenckoro Cyaa no npasam
YyerioBeka 1 poccurickasa npasosas cuctemar» (Caparos, 2006);
«KoHcTuTyumusa Poccuinckon ®egepaumm n pasButme COBPEMEHHOM
rocyaapcteeHHocTu» (CapaTtos, 2008), « AkTyanbHble npobnemsl
npeaBapuUTenbHOro paccrnegosaHunsay (Bonrorpaa, 2013, 2015),
«lMpaBo 1 npaBooxpaHuTenbHasa geartenbHocTby (CapaTtos, 2014),
«CynebHble peLleHns B yronoBHOM Cy0ONpPoON3BOACTBE U UX
topuandeckas cuna» (Capartos, 2015) n gp.
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PesynbTathl uccrnegoBaHmst oTpaxeHbl B 15 onybnnkoBaHHbIX
cTaTbsiX, 4 U3 KOTOPbLIX - B peLEeH3NpyeMbIX Hay4YHbIX U3JaHUAX,
BKMNtOYEHHbIX B [NepeveHb BAK npu MuHucTepcTBe obpa3oBaHus u
Hayku P®.

Kpome Toro, pesynbTaTbl AuccepTaumMoHHON paboThl MCNONb3YHOTCS
NPy NOAroTOBKE NPOrpaMm 1 nNiaHoB CEMUHAPCKUX 3aHATUN, a
Takke B xo[e npenogaBaHus Kypca «YTronoBHbIN NpoLeccy B
depepanbHOM KazeHHOM 0bpa3oBaTeNbHOM YYPEXOAEHUN BbICLLErO
obpasoBaHusa «Camapckunin topuamyecku MHCTUTYT @egepanbHon
cnyx6bl NICNOSTHEHMS HaKa3aHUN .

CTpyKTypa Auccepraumm oTpaxaeT JIorMky AnccepTaunoHHOro
nccregosaHusa n obecrnevmBaeT nocregoBaTesibHOe U3NoXeHne
aHanusnpyemMoro matepuarna. Pabota coctont ns BBeieHns, ABYX
rnas, BKMOYAKOLWMX WeCTb Naparpados, 3aknoyeHuns, cnmcka
MCNOSb3YEMbIX MCTOYHMKOB N NMPUITOXKEHWIA.

OCHOBHOE COOEPXAHUE PABOTDI

Bo BBeaeHuun 060CHOBbLIBaETCH BbIOOP TEMbI ANCCEPTALNOHHOMO
nccnenoBaHusl, ee akTyanbHOCTb, CTENEHb HAY4YHOM
pa3paboTaHHOCTN U HOBU3HA, ONpeaensaTca o0beKT, NnpeamMerT,
Lerb 1 3agayun, TeopeTndeckas n npakTmyeckasi 3Ha4MMocCTb,
POPMYIIMPYIOTCS OCHOBHbIE MOSIOXEHNS, BBIHOCUMbIE Ha 3aLUUTy,
NPUBOAATCA AaHHble 06 anpobaunn pes3ynbTaToB UCCNea0BaHMS.
maBa nepBas «O60cHOBaHHOCTbL NPOU3BOACTBA
cCneacTBEHHbIX AeMCTBUN KaK NpPOosiBfieHMe npuHuuna
3aKOHHOCTU NpPU OCYLLEeCTBNEeHUN cneacTBeHHOMN
AeATeNIbHOCTU» NOCBSLLEHA UCCeS0BaHMIO NOHATUN
«CneACcTBEeHHOe JeNCTBME», KOCHOBAHWUS CNeACTBEHHOro
AENCTBUSAY, 3HAYMMOCTMN OCHOBAHWN NPON3BOACTBA CNeaCTBEHHbIX
aencteum anga obecneyeHnsa NpuHUMNA 3aKOHHOCTU B AeATENbHOCTH
OpraHoB NpeaBapuTesibHOro paccrefoBaHus, a Takke
PaCCMOTPEHUIO CYLLHOCTU (PaKTUYECKUX, MPaBOBbLIX U
npoueccyarnbHbIX OCHOBAHUM CNeaCTBEHHbIX 4ENCTBUN.

B nepBom naparpade « OcHogaHus rnnpouszeodcmea crie0CmeeHHbIX
Oelicmeuti 8 cucmeme mpebosaHull y205108HO-MpoyeccyarnbHoU
popMbl» aHann3npyoTca NpobrieMbl OPMynMpPOBaHUS MOHATUN
«CneAcTBEeHHOoe OeNCTBME» N «OCHOBAHUS NPOU3BOACTBA
CNeACTBEHHbIX 4ENCTBUM» B YrofIOBHO-MpoLeccyanbHOM
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3aKkoHo4aTenbCTBE U B LOKTPUHE YrOfIOBHOrO npouecca. ABTop
OTMeYaeT, YTO AaHHble NOHATUS MHOMO NeT ynoTpebnsTcs B
TEKCTe 3aKoHa 1 B TEOPUM YroNIOBHOMO Cy4ONpPoOmn3BOACTBA, HO HU
npeabliaywmn YINK PCOCP, Hu gencteytowmin YINK PO He cogepxaT
AeOUHULNKN 3TUX MOHATUN, XOTHA B TEOPUKN U Ha NMPaKTUKE HbIHE
HaKoMSIeH N0 3TOMY BOMPOCY ONbIT, 4OCTATOYHbINA 4S5 ero
peanunsauum B 3aKOHe.

Ha ocHoBe aHanusa BbiCKa3aHHbIX B TEOPUM YrofIOBHOIO npoLecca
TOYEK 3peHnsa anccepTtaHT npegnaraet 3akpenutb B YK PO
cnepgywollee onpeaeneHve crie4CTBEHHOro AenCcTBUs: 3TO
pasHOBUAHOCTb YroyIOBHO-MpoLeccyarnbHbIX AeNCTBUN,
obecneyeHHbIX YrofoBHO-NpoLeccyarnbHbIM NPUHYXXOEHNEM,
NPOBOAMMbIX OpraHOM paccriegoBaHus B Hagnexawemn
npoueccyanbHon hopme B xoae AocyaebHOoro npon3soacTea B
uensx cobupaHus n NpoBepkn ceeaeHnin o6 obectoaTenbCcTBax,
BXOAALLMX B NpeaMeT JoKa3blBaHMWs, C NOCNeayoLwmm
dopMupoBaHMEM AoKa3aTeNbCTB, HEOOXOANMbBIX ONA NPUHATUS
peLleHnin No yronoBHOMY Aeny.

He nmetoT eanHom TepMMUHONIOrMYeCcKO OCHOBLI M 3aKOHOA4AaTESTbHOM
perrnameHTauum n OCHOBaHMS NPON3BOLACTBA CNeACTBEHHbIX
pencteuin. B Hopmax YTK PO, kacatowmxcsa nponssoactaea
pPas3nnYHbIX CNEeACTBEHHbIX 4ENCTBUN, OCHOBAHUS ANs NX
npoBefeHna nNMbo BoobLLe OTCYTCTBYIOT, TMBO onpeaensitoTcs
cambiM pa3nnyHbiM obpasoM. B To ke Bpems, ABNAACH 3NIEMEHTOM
npoueccyanbHOon OpMbl, OCHOBaHNA CNeACTBEHHbLIX AENCTBUN BO
MHOrOM onpeaensaT OMYCTUMOCTb UX Pe3yrbTaToB B Ka4yecTBe
AokasaTenbCTB. HenocnegoBaTenbHOCTb 3aKoHOAATENS Mpu
onpeneneHnn TepMnMHa «OCHoOBaHMeE NPOM3BOACTBa» CNeACTBEHHOroO
AEencTBMA N ero MecTta B NpaBOBbIX HOpMax nopoauna u B Teopumn
YroyIOBHOIO npoLecca pasnmyHble TOYKM 3pEHUAM N0 JaHHOMY
BOMPOCY U MHOTFOYUCIEHHbIE NMUHIBUCTUYECKME 0B603HAYEHUS BUOOB
OCHOBaHWM NMPON3BOACTBA CreCTBEHHbIX AeNCTBUA. AHanuanpys
TOYKM 3PEHNSA, BbICKa3aHHble B paboTax y4YeHbIX-NMpoueccyanuncTos,
aBTOpP NPUXOAUT K BbIBOAY, YTO OCHOBAHWNA CreACTBEHHbIX AENCTBUN
Yalle BCero paccMmaTpuBaloTCs Yepes pasgereHne ux Ha
dhakTmyeckmne n ropngnyeckme. B uenom cornawasce ¢
NPaBUITbHOCTbIO TAKOro pasaernieHns, AuccepTaHT NoAYEPKMBaET,
4YTO OCHOBAHUS CreaCTBEHHbIX 4ENCTBUA HAXOOATCH BO
B3aMMOOBYCIOBMEHHOM CBA3M 1 NOPOXOAKT CUCTEMY
nocrnefoBaTenbHO pa3BMBaOLLMXCA YrOIOBHO-NpoLEeCcCyaribHbIX
NPaBOOTHOLLEHWI, B XOA4E KOTOPbIX
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peanuayoTcs NoSIHOMOYMS OpraHa paccrneaoBaHus no
YCTaHOBMNEHUIO 0BCTOATENBLCTB COBEPLLUEHHOIO NPECTYNIIEHNS, U
onpegensoT, byaeT nn cnegcTBEHHOE AENCTBME NPU3HAHO
3aKOHHbIM U 0BOCHOBaHHbLIM, a ero pe3ynbTaTbl - 40NYCTUMbIMU B
KayecTBe AOKa3aTesnbCTB.

OpHako ecnu hakTnyeckne OCHOBaHUS OTPaXKaloT CoAepKaTenbHY0
CTOPOHY COOTBETCTBYIOLLNX OOCTOATENBLCTB, NX COOTBETCTBUE
AENCTBUTENbHOCTU, TO OpUaANYECKME OCHOBAHUS - 3TO MNLLb
Bblpa)KeHMe HEKOTOPbIX NpoueaypHbIX NPaBuil OCYLLECTBNEHWUS
YrofOBHO-MpoLeccyasnbHON OeATEeNbHOCTMW.

Bo BTOpoM naparpacdpe aBTop aHanu3npyeT cyuHoOCmb
akmuyeckol obocHogaHHOCMU rpou3eodcmea criedCcmeeHHbIX
Oeticmeud. ['lo MHEeHUIO guccepTaHTa, Npu onpeaeneHnmn CyLuHOCTH
OCHOBaHWI cNeacTBEeHHbIX JENCTBMA HEODXOOMMO UCXOAUTb N3
STUMOSOIrMM MOHATUS «OCHOBaHME» (3TO NpUYMHA, NOBOA4, TO, YTO
onpaBablBaeT, AenaeT NOHATHBIM Kakoe-HUbyab SBfieHne unm
AencTene), n n3 gunocodckoro npeacraBneHnst 06 0OCHoBaHUSX,
Kak O TOM, YTO AeTEPMUHUMPYET Kakme-nmbo sisneHusi. Kpome Toro,
Heob6X0ANMO y4MTbiBaTb MHPOPMALMOHHLIN acnekT B Npupoae
camMoro crnegCcTBEHHOro AENCTBUS 1 NpoLueaypHO-npoueccyarnbHble
TpeboBaHuMs kK 0OOPMIEHUIO peLLeHns o ero nposegeHmnn. C yyetom
AaHHbIX 06CTOATENBLCTB aBTOP BblAENAET MH(OPMALMOHHYO
(dbakTmnyeckyto), NpaBoOBYIO M NMpoLeccyanbHyo (AOKYMEHTaNbHYH0)
COCTaBnAlLME OCHOBaAHUN CNeACTBEHHbIX AENCTBUN.
MHMpopMaunoHHY0 CyTb OCHOBaHUM CrieCTBEHHbIX AENCTBUMN
COCTaBNAT haKTU4EeCKNe AaHHble, yKasbiBaloLme Ha TO, YTO B
pesynbTaTe MOryT 6bITb NONYyYEHbl CBEAEHUS, YCTaHaBNMBaoLWmne
3Ha4YMMble No feny o6CcToATenbCcTBa. Takoro poga AaHHble NPUHATO
Ha3blBaTb PaKTUYECKMMN OCHOBAHUSIMWN CNEeaCTBEHHbIX AeACTBUN.
OHun nogTeepxaatoT (060CHOBbLIBAKOT) HEOBXOOMMOCTb MUX
npoun3BoACTBa.

Mo MHeHuto aBTOpa, e4MHCTBEHHO NPaBUibHbIM NPEACTaBIEHMEM O
haKTUYECKNX OCHOBaHMUSX CIEACTBEHHbIX AEUCTBUN ABNAETCSA UX
TPaKTOBKA, Kak (pakTUYECKNX AaHHbIX (cBegeHunn). Takoe
npeacrtasneHne no3eonsieT 6onee TOYHO ONpeaennTbLCs C
060CHOBaHHOCTbIO MPOMN3BOACTBA CreACTBEHHOIo AENCTBUS CaMOMY
opraHy paccnefoBaHusd, NpUHMMaroLemy pelleHne ob ero
npoBeaeHnn, a, Kpome
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TOro, Aatb OO bEKTUBHYHO OLLEHKY 0BOCHOBaHHOCTW CreACTBEHHOMO
AEeNCTBNSA PYKOBOAUTENO OpraHa paccrnegoBaHusi, NPoKypopy n
cyay Npuv OCYLLECTBIIEHNUM KOHTPONSA U HaA30pa 3a AeATENbHOCTH
cneposaTtens (go3HaBaTens).

[ocTtaTouyHOCTb haKTUYECKNX OCHOBaHM AN NPOn3BOACTBA
CNeAcTBEHHbIX AENCTBUM AOMMKHA ONpeaenaTbCsa OpraHom
paccnegoBaHus, HO npoueccyanbHble BO3MOXXHOCTM MCNOSIb30BaHUS
NMeIoLLNXC aKkToB, B COOTBETCTBMM C MPaBOBbLIMU NO3MULINAMUA
EBponenckoro Cyaa no npasam venoseka n BepxosHoro Cyaa
Poccumn, Heobxoamumo 0603HauYnUTL B 3aKOHO4ATENbLCTBE,
orpaHn4nBas Npon3BONbHOCTb AENCTBUI NULa, BEAYLLErO
paccnegoBaHue.

HecMoTps Ha TO, YTO CyLLEeCTBYOWAs HblHE HEONPeaEeNneHHOCTb
3aKOHa B BOMpocax ycTaHOBNeHNa pakTU4eCKMX OCHOBaHUN
NPOW3BOACTBA CNEeACTBEHHbIX JENCTBUIM NO3BONSAET cUMTaTh, YTO
TakoBbIMW MOTYT ObITb NtOObIE AaHHbLIE O TOM, YTO B pe3ynbTaTte
BO3MOXXHO NOSfy4YeHne CBe4EHNN, UMEIOLMX 3HAYEeHnE ANs
NpaBUITbHOIO paspeLleHnst YrofiloBHOro aena, no MHEHUIO aBTopa,
npoBefeHNe CnefCTBEHHbIX 4eUCTBUIN, Hanboree CyLeCcTBEHHO
orpaHNYMBaloLMX KOHCTUTYLIMOHHbIE NpaBa rpaxaaH Ha
HEMNPUKOCHOBEHHOCTb XXUMNKLLA, Ha TakHy YaCTHOW XXMU3HN N B LLENIOM
- AENCTBME NPUHLMNA YBaXKEHNSA NpaB U 3aKOHHbIX MHTEPECOB
NUYHOCTU, MOXET ObITb 06OCHOBAHO TOSbKO JOKa3aTenbCTBaMMU,
nMerLwmnmMncs B gene, nbo AaHHbIMKU, NOMYYEHHLIMA B
COBOKYMHOCTM, Kak U3 npoueccyanbHbIX MICTOYHUKOB
(DokasaTenbCTBa), Tak U3 UCTOYHUKOB HenpoLleccyanbHblX (B
pesynbTaTe onepaTnBHO-PO3bICKHOM, aMUHUCTPATUBHOM
nesTenbHocTn). Takne gaHHble, cogep)xalumeca B MaTepuanax
YrosIOBHOMO 1 onepaTMBHO-PO3bICKHOIO Aena, AOMMKHbI ObITb
npencTaBneHbl cyay Ansl peELEHNs UM Bonpoca O NPoM3BOACTBE
cneacTBEHHOro JenCcTBUA.

dakTnyeckumMmm oOCHoOBaHNAMM ANst NPON3BOACTBA UHbIX
CneacTBEHHbIX AENCTBUI MOTYT BbICTyNaTb pe3ynbTaThbl
onepaTuBHO-PO3bICKHOM AeAaTenbHOCTU. OgHaKO NPy 3TOM AOSIKHbI
ObITb cobnogeHbl crneaytowme ycnosus: aaHHble OPLl 4OmKHbI
ObITb NOMNy4YeHbI B pe3ynbTaTte 3aKOHHbIX MEePONPUATUIN, BXOASLLMX B
nepeyeHb onepaTMBHO-PO3bICKHbIX; OHW OOSMKHbLI COrflacoBbIBaTLCSA
C
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YCTaHOBJIEHHbIMW 06CTOATENBLCTBAMM MO YrOSIOBHOMY A€My U
CITOXUBLUENCS CrefCTBEHHOW CUTyaunen.

B cBA3K C 3TUM gnccepTaHT nogpasnenseTt pakrtmyeckme
OCHOBaHUs NPOM3BOACTBA CNEACTBEHHbIX AENCTBUN HA HOPUONYECKN
Heys3BUMblEe (OCHOBaHUS, UMELOLLME B CBOEN OCHOBE
AokasaTenbCTBa) U HpUaNYeCcKn ya3BUMble (OCHOBaHUS, UMEIOLLINE
B CBOEW OCHOBE HernpoueccyanbHyo MHpopmauunio, He
obnagatoLlyto cBOMCTBaMU JOKa3aTENLCTB).

[aHHble, No3BoNAKLWME CYNTATL NINLO NPUYACTHBIM K COBEPLLUEHUNIO
npecTynneHnd, camm no cedbe He MOryT paccmaTpMBaTbCA B
KayecTBe paKkTM4eCKOro OCHOBaHUSA AN NPOM3BOACTBA B
OTHOLLEHN NOA03PEBAEMbIX UM OBBUHAEMbIX CITEACTBEHHbIX
AencTBun, Tem bonee orpaHNYMBaOLLNX NX KOHCTUTYLIMOHHbIE
npasa u cBoboabl.

Tpemudl napazpacgh nocssweH paccMompeHUo Npasosbix U
rpoueccyarbHbIX OCHOB8aHUU crie0cmeeHHbIx delicmeul. ABTOp
NPUXOAUT K BbIBOAY, YTO CYLLHOCTb NPaBOBON 0OOCHOBAHHOCTU
CNeacTBEHHbIX 4ENCTBUIM HEAONYCTUMO ONPEeaensTh Yepes Te
HOPMaTMBHbIE yKa3aHWUsl, KOTOpble yCTaHaBMMBaOT BO3MOXHOCTb UX
NPOW3BOACTBA OpraHoOM paccrnegoBaHus 1, Tem bonee, yepes
YCTaHOBMNEHHYI0 3aKOHOM NpPOoLEeaypy 1M yCnoBusi NpoM3BOACTBaA
CNneacTBEHHOro AencTBus. AT hakTopbl B CTPYKTYpe
npoueccyanbHOn (hopMbl FOPUANYECKN «CONPOBOXAAKT»
npoBeneHNe CNeaCTBEHHOIO AENCTBUSA, ONPeaenss ero 3akOHHOCTb
N ABNASCb KpUTEPUEM OOMYCTUMOCTU €ro pe3ynbTaToB B Ka4ecTBe
AoKasaTenbCTB.

[MpaBoBOEe OCHOBaHWE CNeacTBEHHOrO AENCTBUSA NpeacTaBnseT
cobon ero npegycmoTpeHHocTb B Hopmax YIK PO, 1o ectb
3aKoHogaTenbHoe 3akpensieHne 4aHHOro AeNCTBUS B YMcrne
CNEeACTBEHHbIX.

lMpoueccyarnbHbIM OCHOBaAHWEM CReACTBEHHOIO AENCTBUS, TO ECTb
npouenypHbIM BblpaXeHnemM BO3MOXHOCTU (HEOBX0ANMMOCTH) ero
npoBeneHns, ABnNsieTca pelleHne o6 ero NnpoM3BoACTBE, B KOTOPOM
nanaratoTcs, opMynmpytoTca hakTUYeckne OCHOBaHNUS - AaHHbIE O
BO3MOXXHOCTU NONy4YeHns ceeaeHunn 06 obectoaTenscreax
paccnegyemoro npectynneHus. OopMIeHno Takoro peLleHuns
npeaLwecTByeT NHTENNEKTyanbHas, MbICIIUTENbHAA AEATENTbHOCTb
opraHa
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paccriegoBaHus Unu cyaa, B Xoe KOTOPOM OHWM yCTaHaBnmMBatoT
Hannune akTUYeCcKnx OCHOBaHU ANs NPOU3BOACTBA
CNeacTBEHHOIro AENUCTBUSA, aHanNn3npyoT NpaBoBOE OCHOBaHME
(BoMycTMMOCTb) €ro NpoM3BOACTBA.

Odopmnsaemoe, kak npaBumno, B BUAE NOCTAHOBIIEHUS, peLLEHNE O
npoBeAeHnn cneacTBEHHOroO AENCTBUS SABAFETCA Haaexalmm
BHELLUHUM ohopMneHmem 1 cnocobom 3akpensieHnsa B matepmnanax
Aerna yCTHOro peLueHns o NnposBeLeHnn cnegcTBeHHOro AencTBug,
nMBOo NoCTaHOBIEHUE CNYXUT hopmon obpalleHna B cyq ans
nofyyeHna paspeLleHns Ha npoBeaeHne CreLCTBEHHOro AeNCTBUS.
[axe ecnu 3aKoH He TpebyeT BbIHECEHNSA NOCTAHOBNEHMS,
ornocpeayroLLero NpUHATHUE PeLLEHNSA O NPOM3BOACTBE
CNeacTBEHHOro AENCTBUS, 9TO HE O3HAYaEeT, YTO OTCYTCTBYET aKT
NPUHATUS OpraHoOM paccrieqoBaHNs Takoro peleHus. Kak npogykr
MbICITUTENbHON AEATENTbHOCTU crnegoBaTtenis (4o3HaBaTesisl) oH
NPUCYTCTBYET, HO He obrekaeTcst B oOpMy NOCTAHOBMNEHMSI.

B cBs131 C M3NOXEHHbBIM, ANCCEPTAHT CYUTAET LieNecoobpasHbIM
N3MEeHUTb Ha3BaHue 1 pegakumio ct. 164 YIK P®, o3arnaeus ee
«OcHoBaHus 1 obLwme npasuna NPoON3BOACTBA CNeaCTBEHHbIX
OENCTBUNY, U3NOXUB Y. 1 N 4. 2 4aHHOW CTaTbM B CriegyroLLen
pegakumn:

«1. CnencTtBeHHble OENCTBUSA, NPeAyCMOTPEHHbIE rnaBamu 24 - 27
HacToswero Kogekca, npoBogsaTCa Npu Hannyinm goakTuyeckmnx
AaHHbIX O TOM, YTO B pe3yfibTaTte Ux NPON3BOACTBA BO3MOXHO
nonyyeHne cBe4eHUn, UMELLMX 3Ha4YeHe ANnsa YrofloBHOro gena.
B cnyyasx, npegycMoTpeHHbIx nyHkTamu 4-9, 11 1 12 yactu BTOpou
ctaTtbh 29 HacTosiwero Kogekca, Takme gaHHble MoryT ObITb
NoNy4eHbl N3 NpoLeccyanbHbIX UCTOYHUKOB, NTMOO N3 COBOKYMHOCTH
npoueccyarnbHbIX U HenpoLeccyanbHbIX MICTOYHUKOB.

2. lNpoueccyanbHbIM OCHOBaHMEM AJ1S1 NPOBEAEHUS CleACTBEHHbIX
AEenCcTBUN, NPEYCMOTPEHHbIX cTaTbsaMn 178 vYacTbto TpeTben, 179,
182 n 183 HacTodwero Kogekca, BbICTynaeT NOCTaHOBIIEHNE OpraHa
paccrnenoBaHus. CnefCTBEHHbIE AENCTBUS, yKa3aHHbIe B YacTu
BTOpoOWn cTaTbk 29 HacToswero Kogekca, npoBoaaTcA
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Ha OCHOBaHWUWM cyaebHoro pelleHuns. B octanbHbIX crydasax
pelleHne o0 NpoM3BOACTBE CreACTBEHHOIO AENCTBUS MPUHMMAETCS B
YCTHOU chopmey.

FnaBa BTOpas «PeweHue o nponsBoacTBe CreacTBEHHOro
AEeUCTBUA KakK npoueccyanbHOe OCHOBaHue ero

npoBeAeHus» NnocesiLeHa Tem TpeboBaHUAM, KOTOPbIM JOSMKHO
OoTBeYaTb NOCTAHOBIIEHWE criefoBaTtens (go3HaBsaTtens) o
NPOM3BOACTBE CNEeACTBEHHOIO AEUCTBUS, Npobnemam NpuHATUS
pPELLEHU O NPON3BOACTBE CNeACTBEHHbIX AEUCTBUN B KOHKPETHOMN
CneacTBEeHHOM cuTyaumm n 3aBUCUMOCTU 3O (EKTUBHOCTN JaHHbIX
peLeHnin OT peanuaauunm npoLeccyasibHOM CaMOCTOATENbHOCTH
cnepgosaTens.

B nepsom napazpagpe « TpebosaHus, npednbserisieMble K
rnocmaHoerieHuUK o rpou3soocmee criedcmeeHHO20

oeticmausi» OTMeYaeTCs, YTO €AUNHCTBEHHbIMM 3aKOHOA4ATENbHbIMU
TpeboBaHMsMKU, CHOPMYNMPOBAHHLIMU B YTOSNIOBHO-
npoueccyanbHOM 3akoHogaTenbcTBe Poccum Kk niobomy pelueHunto
opraHa paccnegoBaHusl, ABAATCA 3aKOHHOCTb, 06OCHOBAHHOCTb U
MOTUBUPOBAHHOCTb. [TOMMMO 3TNX, OCHOBAHHbIX HA NOSIOXEHUSX
YrofIOBHO-MPOLIECCYanbHOro 3akoHa 1 NpUHLMNAax POCCUNCKOro
YrofioBHOIoO npouecca, TpeboBaHnin NPUMEHUTENBHO K
NOCTaHOBNEHUIO criegoBaTtens (qo3HaBaTtens) 0 NPOM3BOACTBE
CNeAcTBEHHOIro AENCTBUSA MOXHO BblAENUTL TpeboBaHUs,
cthopmMynmpoBaHHble CNeacTBEHHO-CyaAebHOM NPaKTUKON N HayKoW
YrofioBHOro npoLecca (CBOEBPEMEHHOCTb, LieNiecoobpas3HOCTb,
rPaMOTHOCTb U KyJibTypa OOpMIIEHNS peLLEHUS).
[MocTaHoBNEHME 0 NPON3BOACTBE CNEeACTBEHHOIO AENCTBUSA
oTBevaeT TpeboBaHMO 3aKOHHOCTM B TOM Crlydae, ecnm OHO
BbIHECEHO YNOSHOMOYEHHbBIM Ha 3TO AOSHKHOCTHbLIM JIULOM; MO
CBOEN hopMe COOTBETCTBYET OOLLENPUHATLIM PEKOMEHOALNAM
0POPMIIEHNSA TaKUX MOCTAHOBMNEHUN; COAEPXKUT PELLEHNE O
NPOM3BOACTBE TOSIbKO TAKOro CrieACTBEHHOIO AENCTBUS, KOTOPOE
npesycMOTPEHO YroroBHO-NpoLeccyasibHbIM 3aKOHO4ATENLCTBOM,;
BbIHECEHO B YCNOBUAX, MPU KOTOPLIX JOMYCTUMO NPOM3BOACTBO
CNeacTBEHHOro AencTeusa BoobLue, NMbo ¢ KOTOPbIMU 3aKOH
CBs3bIBaE€T HEOOXOAMMOCTb NONyvYeHnsa cyaedbHoro paspeLleHna Ha
ero npoBsefeHue.
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TpeboBaHne 060CHOBAHHOCTN NOCTAHOBIIEHMSI O MPOM3BOLCTBE
cneacTBEHHOro AencTensa obpalleHo, B NepByto odepenpb, K
dakTU4eCKOMY OCHOBAHMIO MPUHNUMAEMOTO peLLEHUs, B CBS3M C YeM
000CHOBAHHOCTb MOCTAHOBMEHUS O NPON3BOACTBE CNeaCTBEHHOIO
AENCTBUSA MOXHO ONpeaennTb Kak COOTBETCTBUE BbIBOAOB,
N3NOXEHHbIX B peLleHnmn, pakTn4ecknm obctoaTenscTeam aena,
YCTaHOBJIEHHbIM B X04€e NPON3BOACTBA NpeaBapuUTEnbHOro
paccnegoBaHus. Nog 060CHOBAHHOCTBIO PELLEHMST O NPOM3BOACTBE
cneacTBEHHOro AeNCTBUA criedyeT NOHUMAaTh He TOMbKO Hanmyune
cAeflaHHbIX B HEM BbIBOOB U (hOPMYSIMPOBKY O HEOBXO0OMMOCTU B
cneacTBEHHOM OENCTBUM, HO Y NPaBUIbHO U3MOXEHHbIE B
MOCTaHOBMEHUM LIENN, KOTopble HEOBXO0AMMO AOCTUYL NOCPEACTBOM
NPOMN3BOACTBA CNeACTBEHHOIo AENCTBUS.

MoTnBMPOBaHHOCTb MOCTAHOBMNEHUSA O NMPON3BOACTBE
CneacTBEHHOrO AENCTBUA NpegnoniaraeT He NPOCTO CCbIfKM Ha
topugmyeckue n gpaktnyeckne obctosaTenbCcTBa Aena, NocnyxsLumne
dakTopamm 060CHOBAHHOCTM M 3aKOHHOCTM MpoLieccyasibHOro
peLLeHns], a yKazaHne B TEKCTE peLLEeHNst Ha aHann3 ero OCHOBaHWUM
(ropnanyecknx n paktndeckmx). ABTop NogvyepknBaeT, YTo Mano
Hannuna ogHUX NULWb PakToB OO BEKTMBHON AENCTBUTENBHOCTH,
TpebyloLmnx NpomM3BoACTBA TOrO NN MHOIO CNEeaCTBEHHOIO
AEencTBus; Heo6xXoaMMO eLLe N NX 06ayMbIBaHME C TOYKN 3pEeHUs
NOMMKM Xo4a paccrnefoBaHnsa N paccy>XaeHnst 0 TOM, YTO MOXEeT
JaTb crnegcTBeHHOE OeNCTBUE.

[dncceptaHT 060CHOBLIBAET MOSIOXKEHME O TOM, YTO HEOBX04MMO
pasnuyatb ABE CTOPOHbI MOTUBUPOBAHHOCTM NpoLeccyanbHbIX
pelueHni criegoBaTens: (pakTUyeckyo 1 pPULNYecKyto.
dakTnyeckme MOTUBbLI, N3OXKEHHbIE B MOCTAHOBMEHNN O
NPOMN3BOACTBE CNeaCTBEHHOIro AENCTBUSA, OTPpaXKaloT aHanm3
cobpaHHbIX B X04e NpeaBapuTenbHOro paccrnegoBaHus
AokasatenbcTs. OHM NO3BOSIAOT NOHATL, HA OCHOBAHUWN Yero
cAenaH BbiIBOA4 0 HEOBXOAUMOCTM NPON3BOACTBA TOMO U MHOIO
cnencrtBeHHoro genctans. Kpome Toro, NOCKONbKY peLueHne o
NPON3BOACTBE CreACTBEHHOIo AeNCTBUA SBMSETCA
NpaBONPUMEHNTESTbHBIM akKTOM, B HEM A0SKHbI OblTb NMPUBEAEHDI
npaBoBble (opnanyeckne) MOTUBbI, packpbliBatoLLMe ero NnpaBoBoe
OCHOBaHue. B yronoBHoO-NpoueccyarnbHbIX MOTUBAX peLleHns o
NPOMN3BOACTBE CrNeaCTBEHHOIo AENCTBUSA pacKpbiBalOTCS
KOHKpPETHble TpeboBaHUS yromnoBHO-
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npoueccyarnbHOro 3akoHa, npeabsBndemMble K 3TOMy
npoueccyanbHOMY PELLUEHNIO, TO eCTb 000CHOBLIBaAETCA
NpaBOMEPHOCTb AAaHHOrO NpoLeccyanbHOro akTa.

MpuUMeHNTENBHO K pELLUEHNSIM opraHa paccrnegoBaHus o
NPOM3BOACTBE CreACTBEHHbIX AEUCTBUI CAMOCTOSATENIbHOE
3HayeHue B page cryvyaeB MoryT UMeTb TpeboBaHus
CBOEBPEMEHHOCTM NPUHATUS OAHHOIO peLleHnsd, TpeboBaHne ero
LenecoobpasHoOCTU N psa UHbIX, pa3paboTaHHbIX B JOKTPUHE
YrosioBHOIoO npotecca, TpeboBaHun.

Bmopou napazpag «Peanusayusi npoueccyarnbHoU
camocmosimesribHocmu criedogameris 8 0esimesibHocmu o
¢opmupo8aHuIo npouyeccyasnbHo20 OCHO8aHUS npouseoocmsa
crnedcmeeHHo20 Oelicmaeusi» NOCBALLEH PACCMOTPEHUIO OMANEKTUKM
B3aMMOCBA3M rnpoLuecca NpUHATUS peLlleHnin 0 NPon3BoACTBE
CNeacTBEHHbIX AencTBUM 1 obecneveHnsa npoLeccyanbHOn
CaMOCTOATENBbHOCTU criegoBaTens B yCNoBusixX cygebHoro u
BEJOMCTBEHHOIO KOHTPOMA U MPOKYPOPCKOro Haa3opa.
PaccmaTpuBas Takyto COCTaBnAoLLY0 NpoLeccyanbHOn
CaMOCTOSAAITENbHOCTU CcriegoBaTens, Kak NPUHATUE UM peLleHN Mo
YrofioBHOMY Aeny, ANCcepTaHT OTMEYaeT, YTO OEeNCTBYOLLEE
YronoBHO-MpoueccyanbHoe 3aKOHO4AaTENMbCTBO 3HAYNTENBHO
OTOLUMO OT nonoxeHun KoHuenuum cyaebHom pedopmbl B BONpocax
CaMOCTOATENBHOCTM criegoBaTens npu NpoM3BoOACTBE MO
YrorioBHOMY Aeny. OTO CBA3aHO, Npexae BCEero, C LUMPOKUM
BBeAEeHMeM cyaebHOro KOHTPons 3a npeasapuTenbHbIM
paccregoBaHMEM U CyLLECTBEHHbIM pacLUMpeHnem
npoueccyarnbHbIX NOSTHOMOYUIA PYKOBOAMUTENS CNEACTBEHHOIO
opraHa.

YcnoXHeHue nopsaaka NPUHATUS peLleHnin 0 NnpoBeaeHnn psaa
CNeACTBEHHbIX 4ENCTBUN NyTEM BBeAEHUS cyaebHOro KOHTposs 3a
NX 3aKOHHOCTbIO 1 0BGOCHOBAHHOCTbIO CBSI3aHO C YCUNUAMMN
POCCUIACKOro rocygapctaa no obecnevyeHmnio KOHCTUTYLIMOHHLIX NpaB
Y4aCTHMKOB npeaBapuTenbHOro paccrneoBaHns 1 No NpuBeaeHno
OTEeYECTBEHHOro 3aKOHOAAaTENbCTBA B COOTBETCTBME C MUPOBLIMUA
cTanHgaptamu B obnacTtu npaB yernoBeka. Bmecte ¢ Tem,
yBefnmyeHne npoueccyarbHbIX peLleHni, MpUHMMaeMbIX OpraHoMm
paccrnegoBaHus No4 KOHTpPoneM cyaa, NpuBeno K gedopmaunm
cogepXXaHusa NoHATUS «npoLueccyaribHasi CaMOCTOATENIbHOCTb
cnepoBartens». AHanNN3 OKTPUHANbHbIX MICTOYHUKOB U
cneacTBeHHo-cyaebHou
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NPaKTUKN NO3BOSNNI ANCCEPTAHTY NPUNTU K BbIBOAY O TOM, YTO,
HbIHE cy4ebHbIN KOHTPOMb 3a NPOU3BOACTBOM CreCTBEHHbIX
AENCTBUN ABNSETCA Ype3MEPHbIM, HE oTBEYaeT NybriMyHbIM
MHTEepecam 1 co3gaeT NPenaTcTBUS ansi opraHoB
npeaBapuTENbHOrO paccriegoBaHns B pacrnopsi>XeHNUM CBOMMM
npoLieccyarnbHbIM/ NpaBaMu Mo BeAEHUIO CNeaCTBUSA, He
obecneumBaeT 6anaHca mexay cobnogeHnemM npas rpaxkgaH npu
NPOW3BOACTBE MO YrosIoBHOMY Aeny 1 3ddeKTUBHOCTLIO CamMOro
paccrnenoBaHus. Hepegko cyaebHbIN KOHTPOMb 3a NPOBEAEHNEM
CNeACTBEHHbIX eCTBUM HOCUT dOpMarbHbIN XapakTep; cyabl
aBTOMaTUYEeCKN JatoT paspeLleHne Ha NpoBeaeHne CrieaCcTBEHHbIX
AEeNCTBUIN, He BAaBadACh B OL,eHKY 0OOCHOBaAHHOCTU, a MOPON U
3aKOHHOCTU MX NPOBeAEeHUs, HO ANUTESIbHOCTb npoueaypbl NOpon
HeraTMBHO BNUSIET Ha NocneayrLWNN pesynbTar.

BmecTe ¢ Tem cygebHbIN KOHTPOSb, BaXKHOCTb M HEODXOAMMOCTb
KOTOPOro He BbI3blBAET y aBTOpa COMHEHWUI, BMOSIHE MOXET ObITb
3PP EeKTUBHBLIM N OOCTATOYHbLIM, ECIN OH OyaeT nocnenyowmm,
NpoBOAALLMMCA MO Xanobam 3anHTepPeCcoBaHHbIX Y4aCTHUKOB
YrosioBHOro cygornponssogcrea. Kpome Toro, cyLecTsyoT
BO3MOXXHOCTWU yry4dLlEeHUs KayecTBa nocneayowiero cyaebHoro
KOHTposs. Tak, B npoueccyanbHoe 3akoHOo4aTeNbCTBO
LuenecoobpasHo BBECTU HOPMY, 3aKpennsaroLwyo 0693aHHOCTb cyaa
yBeOMMATb 3aUHTEpPEeCcOBaHHbIX AL, O NPOBEPKE 3aKOHHOCTU U
060CHOBAHHOCTU CNeACTBEHHOrO JENCTBUA.

ABTOpP NpPUXOANT K BbIBOAY, YTO B COOTBETCTBUN C NOSIOXKEHUSIMMU
KoHcTuTyuumn PO, nonyyeHue cyaebHoro paspelleHnst 4OSmMKHO ObITb
COXpaHEeHO TOSbKO Ha NPOU3BOACTBO TaKUX CreLCTBEHHbIX
AENCTBUIN, KaK OCMOTP Xunuwia npn oTCyTCTBUKN corfnacus
NPOXUBAKLLNX B HEM NNL, OObLICK U BblEMKA B XXUNULLE, BbleMKa
noyTo-TenerpagHoOn KoppecrnoHgeHUMN, KOHTPOSTb U 3anuch
TenegoHHbIX U NHbIX NeperoBopoB, NosfydeHne nHpopmaumm o
coeguHeHnsaxX mexay aboHeHTamm 1 (Mnn) aboHEHTCKUMMN
ycTponcTBamu. B OTHOLWEHUN UHBIX CreaCcTBEHHbIX AENCTBUN
npeaBapuUTesNibHbIN CyaebHOM KOHTPOSTb MOXET ObITb YCTPAHEH C
COXpaHeHneM BO3MOXHOCTM 06XXanoBaHua B Cyd NPOM3BOACTBA
CNeacTBEHHOro AencTeus. B kpanHem criydae, B 3aKOHE MOXET
ObITb 3aKkpenneHa 06s13aHHOCTb criegoBaTens
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yBeJOMSIATb CyZ O NPOU3BOACTBE TeX CNeACTBEHHbIX ENCTBUN,
KOTOpble cenvac NpoBOAATCA Mo cyaebHOMY peLleHnto, Kak 3To
ycTaHoBreHo 4. 5 cT. 165 YIK P®.

OTtcytctBue B YIK PO nonoxeHus o6 0TBETCTBEHHOCTU
cneposaresis 3a NPUHATUE NMpoLecCyarnbHbIX PELLEHN ABMsieTCs
HeJOoCTaTKOM AeNCTBYIOLLEro 3akoHogaTenscTea. lNopsaok
NPUHATUSA PELLEHUI O NPOBEAEHNN psiga CreCTBEHHbIX AEUCTBUN,
YCTaHOBSEHHbIN AENCTBYHOLLMM 3aKOHOAATENbCTBOM, NO3BONSET
rOBOPUTb O «KOJSINEKTMBHOW» OTBETCTBEHHOCTU CriejoBaTtens,
pyKOBOAUTENS CrieACTBEHHOro opraHa u cyga, kotopas
«pasmblBaeTCA» MeXay NHULUUPYIOLLMMK, COrNacoBbIBAOLLNMU U
paspeLlaLwLmmMm nuuamu.

LLnpokne nonHomMouuns, npegocTaBreHHble HblHE PYKOBOAUTENHO
CNeaCcTBEHHOro opraHa, No3BOSAKT €My He TOSbKO YCTPaHATb
AONYyLLEHHble cnegoBaTesieM HapyLweHUs 3aKkoHa, HO U 3HaYnTenbHO
OrpaHnYMBaloT NpoLeccyarbHy CaMOCTOATENbHOCTbL criegoBaTens
B YacCTu MPUHATUN peLleHnn O NPOU3BOACTBE CIeACTBEHHbIX
aencteun. HeobxoaMMOCTb NOMyYEHNS Cornacusa pykoBoguTens
CNeacTBEHHOro opraHa Ha Npou3BOLCTBO CNeACTBEHHbIX OENCTBUN,
NPOBOANMBIX MO PELLEHUIO cyaa, MO MHEHWUIO aBTOpa, ABNAeTCA
N3NULIHEN PopMasribHOCTbIO, KOTOpPas BHOCUT JNLLIb
AONOMHUTENBbHYIO BOMOKUTY B paccrnefoBaHune gena. PykoBogutenb
CneacTBEHHOrO opraHa - 970 NUUO, OpraHu3yloLLee 1 cosgarollee
YyCnoBuA ONA OCYLWeCTBNEeHUs npeasBapuTenbHOro paccrnenosaHnsg
NogYMHEHHBIMU CcriefoBaTensiMu, U ero BMeLaTenbCTBO B
NPOMN3BOACTBO CrEeACTBEHHbIX AENCTBUN, Ype3MEepPHas «oneka» nm
cneposaTtens AOSMKHbI BbITb MUHUMU3MPOBAHDI.

B mpembem napazpaghe paccmampusaromcsi rnpobriemsl
¢opmuposaHus rnpoueccyasibHbIX OCHo8aHUU rpoussoocmea
cnedcmeeHHbIx delicmauli 8 KOHKpemHouU criedcmeeHHoU
cumyauyuu. I'lo MHEeHUIO guccepTaHTa, NPUHATUE peLleHns o
NPOU3BOACTBE CNeACTBEHHOrO AENCTBUSA - 3TO HE NPOCTO
nepBOHaYvaribHbIi MOMEHT ero Npomn3BoACTBa, HO
cucteMoobpasyroLlas, opueHTUpYyoLLas 1 HanpasnsoLwas YacTb
peanusaumm ynpaBneH4ecKkoro peLueHmsi, oT 060CHOBaAHHOCTU U
3aKOHHOCTUM KOTOPOro 3aBUCUT UTOrOBLIN pe3yrbTaT CrieACTBEHHOrO
aencteus. B To e Bpemsa pelueHre 0 Npou3BOACTBE CreACTBEHHOMO
AEVNCTBNA 9TO pesynbTaT COoXMBLLENCA
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CneacTBEHHOW CUTyaumm, KoTopasi AenaeT BO3MOXHbIM unu TpedyeT
AanbHeunLWwmnx npoueccyanbHbIX 4ENCTBUN.

BbIibop cneacTBEHHOro AENCTBUS, aAeKkBaTHOIO CrOXUBLUENCS
CneacTBeHHOM cuTyaumm, Haxo4AnTCA He TOSTbKO B NpaBoBoOn cdepe
AesTenbHOCTM crnegoBaTens, HO, Npexae Bcero, OTHOCUTCS K
TaKTUKO-NCUXONOrMYeckMm oCobeHHOCTAMN YrONOBHOIO
Cydonpomn3BOACTBa, K chepe NMHTYUTUBHOIO BOCMPUATUS
cneposaTerieM CrioxkusLuenca cutyauun. NMoatomy npu
onpegeneHnn npasun NPUHATUS criegoBaTenem peLleHnin o
NPOU3BOACTBE CreACTBEHHbIX AENCTBUN (TO eCTb, (hopMUpoBaHUSA
npoLeccyanbHOro OCHOBaHUS Crie4CTBEHHOIO AENCTBUS)
HeobXo4MMO Yy4YNTbIBaTb NCUXOSIOrMYeckne 3aKkoOHOMEpPHOCTH,
NO3BOSISOLLME NOBLICUTE APPEKTUBHOCTL CrIeACTBEHHOWN
NesATenbHOCTW.

3akoHoaaTesNbHbIE MOSIOXKEHUS, KacatoLMecs NpoueccoB NPUHATUS
peLeHnn 0 NPon3BoACTBE CNeLCTBEHHOIO AENCTBUS, He
OTNMYarTCHa onpeaeneHHoCcTblo. PelueHne o nponsBoacTee
CNeacTBEHHOro AeNCTBUSA - B OCHOBHOM pe3yrbTaT CyObeKTUBHOMN
OLIEHOYHOW OeATENbHOCTU NPaBoONPUMEHNTENS, paspeLlatoLero
BOMPOC O HEOBXOAMMOCTN NPOM3BOACTBA CrEACTBEHHOIO AENCTBUS,
ncxoas 13 NpeanosioKeHNs 0 ero NoTeHUManbHOn
pe3ynbTaTUBHOCTW NS paccrneoBaHus YronoBHOMo gena.
HeBO3MOXHO CTPOro doopmanmsoBaTb B 3aKOHE TOT MUHUMYM
CBEeOEHUI, KOTOPbIN OOMKEH ObITb B HANMYMK Ansi TOro, Ytobbl
npu3HaTb peLleHne o0 NpoBeaeHNN CrneacTBEHHOIO 4ENCTBUSA
obocHOBaHHbIM. 3akoHoAaTesb BbIHYXAeH (hopMynMpoBaTb
NPUMEpPHbIE YCIOBUS CreACTBEHHON CUTYyaLNKN, NPU KOTOPbIX
BO3MOXHO NPON3BOACTBO TOrO UM MHOIO CNeaCTBEHHOro AENCTBUS.
Mx BbIOOP, Kak NpaBuno, OCTaBMSIETCA HA YCMOTpPEHWE
cneposartens. B 9ToOM cOCTOUT HOpMasibHbIM CyObEKTUBU3M B
paccrieqoBaHuUmM NPeCTYNeHUN.

BmecTe ¢ TeM 3aKOH, «aenas ctaBky» B NPUHATUM
COOTBETCTBYIOLLMX peLleHnin Ha CybbekTUBU3M crieqoBatens, B
page cutyauuin orpaHMYnBaeT ero, yctaHaBnmBasi criydam
obsa3aTenbLHOro Npon3BoACTBa CNeaCTBEHHbIX AeNCTBUN. B
3aBMCUMOCTM OT cTerneHn cesoboabl YCMOTPEHUs criegoBaTend npu
NPUHATUM PELLEHNSA O NPOM3BOACTBE CrEACTBEHHbIX AENCTBUIA OHN
MOryT ObITb KraccnnumpoBaHbl Ha XKECTKO U «YCIOBHO»
pernameHTMpoBaHHbIE.
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OTtcyTcTBMe cBO6OAbI BbIGOpa CneACcTBEHHOro A4ENCTBUS HaxoauT
Bblpa)keHne B XxapakTtepe NpUHMMaeMblX peLleHnin: HeMeLeHHbIN
Aonpoc 06BMHSEMOro 1 Nog03peBAEMOro NPoaMKTOBaH
TpeboBaHMeM obecneyeHns 3aTMM nvuam npasa Ha 3alunTy;
0053aTefIbHOCTb Ha3HaYeHUs1 IKCNePTU3bI B CryvasXx,
NepeyYncneHHbIX B 3aKOHe, OTpaXkaeT HaKOMSMEHHbIN B TEOPUN U
npakTUKe onbIT, CBUOETENbCTBYOLWNNA O BO3MOXHOCTU MPaBUIibHOIro
paspeLleHnst HEKOTOPbIX BOMPOCOB, 3HAYMMbIX MO Aeny, TONbKO
nyTeEM NPUMEHEHMUS cneumarnbHbIX 3HAHUA 1 T.10.

B 3akntouyeHuu gucceprauumn nsnararoTca OCHOBHbIE pesynbTaThl
nceregoBaHus U opmMynmpyroTca NpeasioXeHns no
COBEPLLUEHCTBOBAHUIO YIONTIOBHO-NPOLIECCYaribHOMo
3akoHo4aTenbCTBa U NPaKTUKM €ro NPUMEHEHUS.

MpunoxeHusa otobpaxatoT pesynbTaTbl NPOBELEHHOIO aBTOPOM
aHKETMPOBAHUSA NPaKTUYECKNX PaboTHUKOB U pe3yribTaThbl
0606LeHns crneacTBEHHO-CyAeOHOM NPaKTUKA.
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