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MoctaHoBKa npo6nemu. 3  NpUAHATTAM  KOHCTUTYLT
YKpaiHu Bifi6ynMcb KOHLENTYyanbHi 3MiHW y nigxofgax LWoAo
BU3HAYeHHS Micud Ta poni iHTepeciB NMOAWMHW i rpoMafsHu-
Ha. 3akpinneHnin Ha piBHi OCHOBHOrO 3akOHy MPUHLMM Bep-
XOBEHCTBa Mpasa (CT. 8) He nulle MoCTaBWB Mpasa, CBOOOAM
Ta iHTepecu NIOAMHN Ha MepLle Micue y CUCTeMi couialbHUX
LiiHHOCTEN, a 1 HagaB iM ponb 6a30BOro opieHTVpa npu ¢op-
MYyBaHHI MeTu, 3aBflaHb Aep>xaBHoi AisnbHocTi (CT. 3) Ta npio-
pUTETIB 3araibHOAEPXKaBHOTO PO3BUTKY. 3a3HayeHi TeHAeHLil
HE MOI/IN He MO3HAYMTUCA Ha PO3BUTKY rasy3eBOro, 30Kpema
KPUMIHaNbHOrO NpoLeCyasibHOro 3aKOHOAABCTBa, Lo, Y CBOO
yepry, NigHANO Ha HOBWIA PiBeHb MUTaHHA HOPMATUBHOTO 3a-
6e3neyeHHs Ta MpaKTWKW peanisauii NpUBaTHUX IHTEpeciB Yy
KPUMiHabHOMY CY[OUYMHCTBI.

Be3yMoBHO, BifiHECEHHSA KPWMiHAILHOIO MPOLECyanbHOro
npaBa A0 My6niYHUX ranyseil y topucnpyaeHLil € akciomoro.
Aule, BpaxoByroun TpaHchopmMaLii npasBoBol ifeonorii, 3Mmi-
LLIEHHS aKCIONOriYHMX akLUeHTIB y MobyaoBi Mofesni cyyacHo-
ro KpMMiHaNbHOrO MpoLecy, TeHAeHUIT PO3BUTKY HOPUANYHOT
HayKW Ta HW3KY iHLUMX YMHHUKIB, BKa3aHe akciomaTuyHe ro-
NOXEHHA Mae po3rnggaTuca nif NpUHLMNOBO HOBUM KYTOM
30py, 3YMOBJIEHMM CY4aCHOKO MapajurMord  KpuUMiHa/IbHWUX
npoLecyansHUX BiJHOCKH, Aka nepefdavae He NPOTUCTaB/EH-
HfA, & B3aEMHY KOPENALit0 3aranbHOCYCMiNIbHWUX i NPUBATHUX
iHTepeciB y KpUMiHa/IbHOMY MPOLLECI.

KomnnekcHuiA xapakTep npobnemy peanizauii NpuBaTHUX
iHTepeciB y cdepi KpUMiHabHOrO CyA04MHCTBA 3000B’A3YyE
3BEPHYTU YyBary Ha akTya/bHiCTb [AHOr0 MUTAHHA Y KilbKOX
acrnekrax, OfHAM 3 AKUX 6€3YMOBHO € MexaHi3M 3abe3neyeHHs
peanisawii NpMBaTHOro iHTEpecy.

CTaH ornpautoBaHHA Temu. Be3ymOBHO, NUTaHHA npu-
BaTHUX IHTEPECiB Yy KPUMiHAIbHOMY CY[OUMHCTBI (L0 € He-
TUNOBMM 3a CBOIM (DOPMY/IFOBAHHAM, 3BaXalunm Ha ACKPaBoO
BUPXEHUI A My6NiYHMIA XapakTep ranysi) B yci vacu npu-
BepTano yBary MpaBHWKIB. TemaTuka peanisauii npusar-
HUX [HTEpeCiB y KpUMiHa/lbHOMY MpOLeci 3Hailna npofo-
BXEHHS Y 3HauYHili KiNbKOCTI Cy4yacHWX [OCHi[KeHb, Cepep
AKX CNif 3ragat npaui Takux HaykosuiB sk HO.M. AneHiH,
0.0. ApramoHoBa, ®.H. BaraytgiHos, O.B. Benos, O.B. bu-
koBcbka, O.C. lonosauyk, 1.B. nostok, HO.M. [polieBwii,
O.B. T'y6epmaH, C.B. [OasupgeHko, B.B. dopowkos, O.B. Ka-

nniHa, O.B. Konysakosa, B.T. Mansperko, H.B. Manspuyk,
.M. MacneHHikoBa, O.B. MisyniHa, T.M. MyxTacinosa,
J1.M. No6oiiko, B.B. Haepoupka, B.T. Hop, C.I. Mepenenu-
ua, H.€. Metposa, I.J1. MeTpyxiH, tO.€. MeTyxoB, €.B. lNo-
B3uK, O.0. Cepaw, 3.3. TanuHeBa, O.B. Yxosa, O.I'. LUuno,
O.B. LUnotakiBcbka, M.€. LLymunno, B.M. FOpuunLLKnH Ta iH.

MpoTe 6e3nocepefHiM npeaMeTOM LOCNIMKEHb Y 6inb-
LLIOCTI BMMAAKIB BUCTYNany OKPeMi eNeMeHTV iCHyBaHHA Ta
peanisauii NpUBaTHOrO IHTEpPeCY Yy KPUMiHaNIbHOMY CY[O04YUH-
CTBi, Taki fK NPOBapKeHHs Yy crpasax MpuBaTHOro Ta npu-
BaTHO-My6Mi4YHOr0 O06BMHYBAYeHHSs, CTaTyc MOTEpPNinoro, iH-
CTUTYT LMBINLHOrO MoO30BY TOLWO. BignosigHo, 19 cyyacHoi
IOPUANYHOT HayKN aKTya/lbHUM 3aBaHHAM 3a/IMLWIAETbCA f0-
CNIHKEHHA MPMBATHOrO iHTepecy Yy KPUMiHaNbHOMY MpoLeci
Ha 6iflbLL 3aranbHOMY TEOPETUUYHOMY PIBHI.

OTxe, MeTol CTaTTi €, Ha NiACTaBi AOCArHeHb 3arasibHol
Teopil npaea I Teopii ynpaBniHHSA Ta 3 ypaxyBaHHAM Cheuu-
(DiKN KPUMiHaIbHUX MNpOLEecyabHUX MNPaBOBIgHOCWH, 3amnpo-
MOHYBAaTN TEOPETUYHY MOJENMb MeXaHi3My 3abe3neyeHHs npu-
BATHOro iHTepecy Yy cepi KpUMiHAIbHOIO Cy[OYMHCTBa Ha
npaBOTBOPYOMY Ta MPaBO3aCTOCOBHOMY pIBHAX, fKa Hapani
3MOXe BUKOPUCTOBYBATUCH [/ OLiHKM [OCKOHANOCTI OKpe-
MUX KPUMIH/IbHUX MPOLECYaslbHUX [HCTUTYTIB, ON1S BUAB-
NeHHA HefloNiKiB Y iCHYHUOMY HOpPMAaTVBHOMY 3abe3rneyeHHi
Ta NpakTuLi peanisauii NpYBaTHOrO iHTEPECY Yy KpUMiHaIbHO-
My npoLeci YKpaiHu, a TakKoX HafacTb 3MOru po3pobuTy mpo-
no3uuii 3 yJ0CKOHa/IeHHs NPaBOoBOT pernameHTaui.

Buknag ocHoBHOro Matepiany. BuknafeHHHO BnacHoOro
6aveHHs 3 LbOro MUTaHHA, Ha Hall Mornsg, Mae repegysaTu
3aCTepexXeHHs 3 NpMBOAY Kona iHTepecis, NPO AKi ATUMETbCS.
HopmaTu1BHOT OMOCepefKOBaHOCTI Y TOMY YW iHLIOMY BWINS-
Ai HabyBaloTb iHTepecu, WO NOTPeOYykTh NPaBOBOro 3axucTy,
ab0 BM/MBaKOTb Ha BUHWKHEHHS, 3MiHY 4M MPUMNWHEHHA Npa-
BOBIJHOCUH. [Mpn LUbOMY HOPUANYHO 3HAYYLWMM MOXe OyTu
AK MO3UTUBHWIA IHTEPEC, SKWUIA CXBAMOETbCSA CYCMINbCTBOM i
BIZMOBIAHO 3aXWLLAETHCA MPaBOM, TaK Ii iHTepPeC HeraTMBHOIO
XapakTepy, SKWA BUKAUKAE CYCMibHWIA OCyf, ane, 3Baxatouu
Ha 10ro 34aTHICTb BMIMBATW Ha Xif NPaBOBIAHOCKH, HE MOXe
He BPaxOBYBATUCA MPU KOHCTPYIOBAHHI HOPUAWNYHMX MeXaHi3-
MiB pernameHTaLii cycnifibHUX BigHOCUMH. CTOCOBHO OCTaH-
HiX (3B@Xarun Ha ixX couiasbHy LIKIiAIMBICTb) Mae CTaBUTUCA
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MUTaHHA He Npo 3abe3neyeHHs, a HaBMaku - NPO HefOoMNyLeH-
HS Ta HelTpanisauito. BpaxoByrouM 3a3HaueHe, MUTaHHS Mpo
npoLiecyanbHi MexaHismy 3abesneyeHHs peanisauii iHTepecy
KOPEKTHO MifHIMaTy /Mlle CTOCOBHO HOPUAWMYHO 3HAYYLLMX
NO3WUTMBHUX iHTEPECIB, MPO WO, BacHe, i Nige MoBa y CTaTTi.

Ornsg 3aranbHOTEOPeTUYHOT Ta rasy3eBoi NliTepaTypu fo-
3BOMSE [iATU BMCHOBKY, L0 6a4yeHHs MexaHi3my 3abe3neqeH-
Hsl MpaB Ta 3aKOHHWX iHTepeciB 0co6u, 6e3yMOBHO, Ma€ aBTop-
CbKi Bapiayil 3a1eXXHO Bif ranysi fOCNiIKeHHs Ta 0cobmcToro
nornsgy HaykoBUs, MpOTe y LiSIOMy FPyHTYETbCS Ha 6as30Bild
KOHCTPYKLIT, fIKa NeXWUTb B OCHOBI BiAMOBIAHUX TEOPETUYHUX
po3po60oK. 3a3HayeHWin 6asnc y HaibinbLl 3arabHOMY BUIS-
[i 3BOAWTLCS [0 Takoro: 3abesneyeHHs peanisauii npae Ta 3a-
KOHHMX [HTepeciB BifgbyBaeTbCsA, MO-Meplue, LIISXOM HOpMa-
TWBHOIO BCTaHOBJ/IEHHA BifMOBIAHWX MpoLeayp Ta, No-Apyre,
LUNAXOM BWKOHaHHS [epXaBHUMMW OpraHamy TWX 000B’A3KIB,
SKi  KOpPecnoHAyrTb BiAMOBIAHUM MpaBaM [HLWKX Yy4yacHU-
KiB npouecy Ta CnpsamMoBaHi Ha Tx peanizauito [1, c. 71; 2].
BBaatoun NofibHWIA Migxig LiNKOM NPUAHATHUM (yHLaMeH-
TOM, Crpobyemo 3pobutn BiAMOBIAHY HaAOyLOBY, BpaxyBaB-
LV NpY LbOMY KPUMIHANIbHY NpoLiecyasnbHy creumngiky npes-
MeTa [JaHOro LOCNiKEHHS.

OTxe, y MexaHi3Mi 3abe3neyeHHs NPUBaTHOIO iHTepecy Yy
cthepi KPUMiHANBHOIO CY[04MHCTBA MOXHA BUAINUTY ABi Haii-
6i/bLL 3aranbHi CKNafoBi: NPaBOTBOPYY Ta NPaB03acTOCOBHY.

MpasoTBOpYa CKNagosa MexaHi3my Monsrae y Hopmarys-
HOMY orocepefKyBaHHI 3aco6iB, fKi HafalwTb MOX/MBICTb
HOCil0 MPMBAaTHOrO iHTEpecy peanidyBaTy Or0 MOBHOMO Mi-
pOt0, YHUKHYTW MOpPYLUEHb iHTepecy 3 60Ky IHLUIMX YYaCHWKIB
MPOBa/PKEHHS, a 3a MOTPebu - BiJHOBWTW CBOE NPOLECyasbHe
CTaHOBMLLE, L0 iCHYBaNO [0 NOPYLUEHHs iHTepecy. 3a3HayeHa
YyacTMHa MexaHi3my 3abe3neuyeHHsi peanisauil NpPUBATHOrO iH-
Tepecy, y CBOK Yepry, 3HaX0AMTb BTINIEHHA Y TaKuX Hanpsmax:

1) odpiuiiiHe BU3HAHHA iHTepecy. Po3rnsg NUTaHHS cnis-
BIZHOLUEHHS CYO’eKTMBHMX MpaB Ta 3aKOHHUX IHTepeciB
ocobu fae MigcTaBM KOHCTAaTyBaTW, L0 3a3Ha4yeHi KaTero-
pii MOXyTb He 36iraTucsi, 30Kpema y BWMNagKy, AKWO iHTep-
ec 0cobM He 3HaliLLoB CBOrO BiAOWTTS Y 3aKOHOAABCTBI, X04a
Mpu LpOMY I He CymepeuuTb MOMy. Takwii cTaH CrnpaB 3Ha-
YHO YCKNaJHIOE peanisauito NpuBaTHOIO IHTEpecy, OCKi/bKU
no cyTi B3arani BUKIKOYAE MOXIMBICTb BECTW MOBY Mpo ic-
HyBaHHA Oy/b-AKOr0 YiTKO OKPEC/IEHOT0 MeXaHi3My Moro 3a-
6e3neyeHHs. Mpuknagom nofi6HoI cuTyauii Moxe 6yTu pe-
TPOCMEeKTMBA HOPMATMBHOIO BW3HAHHS iHTEpecy CBifKa, AKuUi
nondrae y nparHeHHi CKOpuCTaTuUCcA MNpPaBOBOK [OMOMOrO0
npodecioHana nifg vac cninkyBaHHA 3i cnigunmM. 3okpema, Ta-
KW iHTepec, ByAy4n LiNKOM 3aKOHHWM, 4O HeLaBHbOIO 4acy
He MaB BIZNOBILAHOr0 3aKOHOAABYOrO 3aKpinfeHHs B YKpaiHi,
L0 MO CYTi pobuno HEMOX/MBKM /Oro peanisauito. Mepumm
Kpokamn [0 OiLiiHOr0 BW3HAHHS AAHOr0 MNPOLECYyasbHOro
iHTepecy cBigka Oyna mosuuis €Bponeicbkoro cygy 3 npas
noauHun (gani - €CIJ1 abo Cyn), 03ByyeHa y pilleHHsX «HApe-
MEHKO NpoTn YKpaiHu» Big 12 yepBHa 2008 p. [3], «JlyLeHKo
npotn YkKpaiHn» Big 18 rpyaHs 2008 p. [4] Ta «LLlabenbHuk
npotu YkpaiHu» Big 19 notoro 2009 p. [5], ge Cya BU3HaB,
L0 BMKOPUCTAHHS MoKa3aHb 0Ci6, fKi BOHW AaBain AK CBif-
K1 6e3 yuyacTi afjBokata uu iHWOro haxiBus Yy ranysi npasa,
NS JOBefEHHA BWHW Y BUYMHEHHI 3/7104MHY HUMK (CBigKamm)
abo X cniByvyacHUKaMu, € nopyLUeHHsaM M. 1 cT. 6 KoHBeHUil
Mpo 3axMCT Mpas /IOAWHN i OCHOBOMOMIOXHWUX CBOGOA. [leLuo
ni3Hiwwe, y BepecHi 2009 p., hakT iCHyBaHHA Ta 3aKOHHICTb 3a-
3HAYeHOro iHTepecy An1s cBigka 6ynu BusHaHi KCY [Mpu ubo-
My [HTepnpeTaTop BKa3as, LU0 peai3aLifi KOXHWM Mnpasa Ha
MpaBoBYy [JOMOMOrY He MOXe 3afiexaru Bif ctaTtycy ocobu Ta
XapakTepy T NpaBOBIHOCWH 3 IHWMMK Cy6’eKTaMu npasa, 3a
CBOTM 3MICTOM € 3ara/lbHUM i CTOCYETBCA HE /ULLe Mifo3poBa-
HOr0O 4K 06BMHYBAYEHOr0, a i IHWKMX (i3nYHKX OCib 3 METO
3aXMCTY CBOIX NpaB Ta 3aKOHHWX iHTEPeCiB, WO BUHUKaKOTb
3 UMBINbHWX, TPYAOBWX, CIMEAHUX, afMiHICTPaTVBHMUX Ta iH-
LUMX NpaBOBIAHOCKH. IMpoTe He BCi ranysesi 3aKOHW YKpaiHu,
30KpeMa MnpoLecyanbHi KOAEKCH, MICTATb MpUIucK, Cnpsamo-

MopiBHANBLHO-aHANI TUYHE NPaBo

BaHi Ha peasnisalilo Takoro npasa, L0 MOXe Npu3BecTn o 06-
MEXEHHS UM 3BYXKEHHS 3MICTy Ta 00CAry npasa KOXHOIO Ha
npaeoBy gonomory [6]. Hagani BignosigHi 3MiHW, cnpsmMoBaHi
Ha HopMmaTvBHE O(OPM/EHHS OQiLIAHOrO BM3HAHHS iHTepecy
CBifjKa KOpWCTYBATW1CA MOC/yramMmun afBokara, 6yno BHECEHO A0
KPUMiHaNbHOrO MpoLeCyanbHOro 3aKOHOZAABCTBA Ta BPaxoBa-
HO npm po3pobui KMK 2012 p.;

2) HafaHHs cy6’eKTUBHUX MpaB AK Hanpsm MpaBoTBOPYON
CKNafloBol MexaHi3My 3abe3reveHHs peanisalii nNpUBaTHOro
iHTepecy 3Ha4YHOK MIpOK € MOXiAHUM Bif OiLiiHOro BM3Ha-
HHS TOrO UM HLIOrOo iHTepecy. Piy y Tim, Wwo cam no cobi (akTt
BW3HaHHA coujiasbHOro 6nara CTBOPHOE HOPMY-[ieKnapauito, fAka
MOYMHAE peanbHO AISTU NMLe 3a YMOBWM HafaHHs T YiTKOro
npaBopeanizaliiiHOro MexaHiamy, nepLiMm 3 eNeMEHTIB SKOr0 €
HafliNeHHsa Hocia iHTepecy BignoBigHUMU Cy0’€KTUBHUMU Mpa-
BaMu. INtoCTpaLito 3a3Ha4eHOMyY MOXKHa TaKoX 3HaiTu B icTopit
CTaHOB/IEHHA Cy4acHOr0 KPUMiHa/IbHOro NpoLiecyasibHOro npa-
Ba. Tak, cBoro Yacy KCY BU3HaB 3aKOHHWM iHTepec Migo3pto-
BaHOro obmpatu cobi 3axXMCHUKA He N1LLe cepef afBOKaTiB, a i
3-MOMIXK IHLWKMX haxiBuiB y ranysi npasa [7]. Hagani x BCY, no
CyTi MiATBEPAMBLUM (haKT 3aKOHHOCTI /i NpaBOMipHOCTI BKa3sa-
HOro0 iHTepecy, BCe X HaknaB MOpaTopiii Ha NpaBo 0cobu obu-
paTy 3aXMCHUKa 3-NOMiXK Cy6’eKTiB, LLIO HE MaloTb CBILOLTBA Ha
npaBo 3aliHATTS a[BOKATCbKO AifNIbHICTIO [8], UMM hakTNUHO
YHEMOX/IMBUB peastizallito BU3HAHOro iHTepecy Mifo3proBaHMX
Ta 06BMHYBAYEHNX;

3) noknafeHHs 060B’A3KIB € HEBIAAINbHOK CK1aL0BOO
MexaHi3my peasnizauii 3aKOHHMX [HTEpPeciB Y4aCHUKIB npo-
BagpkeHHs. OdpilifiHe BM3HAHHS iHTEpecy Ta MOro BTiNEHHS
y BIANOBIAHMX MpoOLEeCcyanbHUX MNpaBax OfHiel ocobu BuMa-
rac 3akpinieHHs KOpecrnoHAyrumx 060B’A3KIB 3a iHLUMMK
cy6’eKTamMn KpUMiHa/IbHOTO npoBafkeHHA. Kpim TOro, 3sa-
Xarum Ha Te, WO Cy6’eKTaMu, Ha AKUX MOKNafaeTbes 3abes-
NneyeHHs peanisayil NPUBATHUX IHTEPeCiB Yy KpUMiHa/IbHOMY
CY[OYMHCTBI, Y CBOIA GiNbLIOCTI € [epXKaBHOBMAAHI 0cobw,
cnig nam’aTaTy, WO AiANbHICTb OCTaHHIX OMUCYETLCA (opMy-
NOK0 «/103BO/IEHO NWLLIE Te, L0 NPAMO nepesdayeHo 3aKOHOM».
Omxke, 000B’A30K [epXKaBHMX OPraHiB BUYMHIOBATU KOHKPETHI
Oil B iHTepecax iHWKX Cy6’eKTiB Mae ByTu YiTKO mponucaHuii
Ha piBHI 3aKOHY. Hanpuknag, LinkoM 3aKOHHWUM i 3p03yMinum
€ iHTepec ocobu, B AKOI NPOBOAATL OOLUYK, 3BECTU [0 MiHi-
MYMy HE3PYYHOCTI, L0 3aBAAOTbCA [AHOK CIJYOD [i€t0.
BpaxoBytoumn BkasaHuii iHTepec, KMK 1960 p. BcTaHOB/OBaB
AN cnigyoro 060B’A30K YHUKATW Npu 06LUYKY He BUK/IUKa-
HMX HeOOXIAHICTIO MOLUKOMKEHb [Bepeid, 3aMKiB Ta iHLIMX
npegmeTie (4. 2 cT. 183). KMK 2012 p. He noknae Ha cnig4yoro
BIZINOBIZAHOro 060B’A3KY, WO CTaBWUTb Mif CYMHIB HOpPMaTWB-
HY 3aXMLLUEHICTb iHTepecy BMaCHWMKa MPUMILLEHHS, e NpoBo-
AnTbCA 06LUYK;

4) BCTaHOBMEHHS CaHKLiA 3a MOpYLUEHHS 3aKOHHOTO iH-
Tepecy. BaromicTb caHKLili y cthepi NpaBOBOro peryntoBaH-
HA [0BOM B/lyYHO OMMCaHa BifJOMUM BWC/IOBOM MpO Te, LLO
noknafleHHs Ha ocoby 060B’A3KiB 6e3 BCTaHOB/EHHS BiANO-
BiflafIbHOCTI 32 X HEBUKOHaHHSA, € He 6inblue HiX LO6pUM
HamipoM. Takum YMHOM, HOPUAUYHO NepefbayeHi HeraTUBHI
Hacnigkv, WO HacTalTb /19 MOPYLUHWKA 3aKOHHO 3abe3re-
YEHOro iHTepecy, € BaroMOK rapaHTIE HanexHoi peanizauii
0CTaHHbOro. Mpu LbOMY, Ha Hall MOrnsg, caHKuii y faHomy
acnekTi MOXYTb pO3rNAAaTUCA fK Y 3arajbHOMPUAHATOMY
(oucumnniHapHa, UMBINbHO-NPaBOBa, aAMIHICTpaTMBHA abo
KpUMiHanbHa BIANOBIAAMbHICTL), TaK i LUMPOKOMY PO3YMiH-
Hi - ycCi HeraTuBHI HaCnifKW, AKi MOB’A3aHi 3 MOPYLUEHHSM
38KOHHOrO iHTepecy Yy4aCHUKa NpoBafKeHHs (Hanpuknag,
BW3HAHHA [0Ka3iB HefONyCTUMUMU Y 3B’A3KY 3 MOPYLLUEHHAM
npaea 0COOMCTOI HeOTOPKAHHOCTI TOLLLO);

5) HOpMaTMBHE 3aKpinieHHa npouecyanbHoi hopmu pea-
nizauii i 3axMcTy iHTepecy € 0CcO6GAMBO BaroMUM €efIeMeHTOM
NpaBoOTBOPYOI CK1aA0BOT 3abe3neyeHHs peanisauii npmBaTHO-
ro iHTepecy Yy KpUMiHaNbHOMY CyAOYMHCTBI. KpuMiHanbHa
npotecyanbHa (opMa Mae CTBOPHOBATW HaNIeXHi YMOBU /1A
YiTKOTO Ta 371aro0fKEHOr0 (hyHKL,iOHYBaHHA 3a3HaYeHNX BULLIE
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CKNagHuKiB (NpaB, 060B’A3KiB, CaHKLi) K y Mexax npoBe-
[eHHA OKpeMuX MpouecyanbHUX fii, Tak i y pamMkax KpuMi-
Ha/IbHOr0 MPOBa/KEHHA Y LiNOMY, OCKIMbKA HafaHHA Mnpasa
(noknageHHs 000B’A3Ky, BCTAHOB/EHHSA CaHKLiT) 6e3 3anpo-
BA[DKEHHS YITKOTO anropuTMy 1X peanizauil 3HayHO ycKnam-
HIOE MpoLeC MpaB03acTOCyBaHHA, a MOAeKyan pobuTb ioro
HEMOX/IBUM?.

3ayBaxumo, WO NpaBOTBOpPYa CK/afoBa MexaHisMy 3a-
6e3neyeHHs peanisayii MpUMBATHOrO IHTEpecy Aie HaNeXHUM
YMHOM fMiLLEe 33 YMOBM 3M1aro[pKEHOro Ta PiBHOMIPHOrO 3a-
KOHOZaBYOro onpattoBaHHA ycix i HanpsamiB. 18 HaO4YHOCTI
MOXHa CXeMaTUYHO MPOIMHOCTPYBaTH Ait0 MPaBOTBOPYOI CKNa-
[l0BOi Ha NpWKnaai OKPemo B3ATOr0 iHTepecy. Tak, BM3HaHWiA
Ha piBHi KoHcTuTtyuii (cT. 63) iHTEepec 0co6M He HalLIKOAUTU
€06i CBOTMM X MOKa3aHHAMY 3a6e3neyyeTbes:

a) HafaHHAM CBIifIKYy npasa BiMOBUTUCA [aBaTyl MOKa-
3aHHs Woao cebe, 6/M3bKMX POAMYIB Ta UNeHiB CBOEI CiM’T
(n. 3 4. 1 cT1. 66 KIK), a nigo3ptoBaHomy (06BUHYBa4YeHOMY) -
npasa He roBOPUTM HIYOro 3 MpMBOLY Mif03pPW MPOTU HLOTO,
06BMHYBaueHHs abo y Oyab-sKUiA MOMEHT BiAMOBMTMCS BiA-
noBifaT Ha 3anuTaHHs (n. 4 4. 3 ¢T. 42 KMK);

6) NOKNMafeHHsSM Ha Cnif4yoro 060B’S3Ky PO3’ACHWTM Me-
pes [ONWTOM CBiAKY i Mifo3proBaHOMY 3a3HayeHe npaso (Y. 3
CT. 224 KIIK), a Takox ofpasy 3ynuHUTA JONWUT nicns oTpu-
MaHHS 3asBW MiZ03PHOBAHOr0 NPO BiAMOBY [aBaTW MOKa3aHHSA
7 BigMoOBIfaTY Ha 3anuTaHHS (4. 4 cT. 224 KIMK);

B) HaCTaHHSM HeraTMBHWX HAaCNifAKiB Yy BWUINsAdi BU3Ha-
HHA pe3ynbTaTiB [JOMUTY HeAonmyCTUMUMM [oKa3amu, AKLLO
MoKasaHHs OTpUMaHO Bif 0cobu, Aika He 6yna MoBigoMeHa
Mpo CBOE MpPaBo BiAMOBUTUCA Bif, faBaHHA nokasaHb (n. 4 4. 2
cT. 87 KIK) abo sKwo cBifKy Hagani nosigomiaeHo npo mnif-
o3py (n. 1 4. 3 cT. 87 KIMK);

r) BCTaHOB/IEHOKD KPUMIHA/IbHOK MNpoLecyanbHOW ¢op-
MO0, AIKa BKKOYaE MpoLefypy NPOBEAEHHA LOMUTY, MOPSAOK
pO3’ACHEHHA Ta (HIKCYBaHHA (DaKTy pPO3’ACHEHHSA LOMUTYBAHO-
My rpasa BifjMOBMTUCA Bif fayi NokasaHb, a/IrOPUTM BU3Ha-
HHA [0Ka3iB, OTPUMAHUX i3 MOPYLUEHHAM NpaBa He CBIAYUTU
npotu cebe, HefloNyCTUMUMU.

MpaBo3acTOCOBHA CKMafoBa MeXaHi3My 3abesneyeHHs
peanisauii NpMBaTHOrO IHTepecy Yy KpUMiHabHOMY Cy[0-
YMHCTBI Mondrae y [LiANIbHOCTI YMNOBHOB&XEHUX [epXaBHUX
Cy6’eKTiB i3 BMKOHaHHA MOKMAfEHUX Ha HUX 060B’sI3KIB,
CNPAMOBaHNX Ha BTINIEHHA Y XWUTTA (peanisauito) Ta 3axucT
MpWBATHOrO iHTepecy.

Y ubOMy pakypci 3a3Ha4MMO, LU0 iCHYE B3aEMOMOB’A3aHICTb
He /nLe caMmx iHTepeciB AIK 06’€KTIB NPaBOBOr0O PerystoBaH-
HfA, a /i MexaHi3MiB X 3a0e3MneyeHHsl, Y TOMY YKC/i HasiBHICTb
NpsMOT  3a/1eXXHOCTI MK MPOLeCyaslbHO MOBEAIHKOK  fep-
YKaBHMX OpraHiB Ta CTyrneHem 3abe3neveHOCTi peanisayii npu-
BaTHWX iHTepeciB. lMepeHeceHHs Takoro MiAxogy Ha MuTaHHA
MpaB03aCTOCOBHOI CK/1aoBOI MexaHi3My 3abe3rneyveHHs pea-
nizauii NpMBaTHOrO iHTEpecy Aae MOX/MBICTb BUAINNTU Taki
HanpsaMun 4iaNbHOCTI AepXaBHUX OpraHis:

@) BUMHEHHS Aep>KaBHUMW OpraHamy akTUBHWX [Aild, cnps-
MOBaHVX Ha 3abe3neyeHHsi peanizauiil nNpuBaTHOrO IHTepecy
(Hanpviknag, iHTepec npuBaTHOI ocobu 6yTW 06i3HaHOK Y
CBOTX MpoLecyasibHUX npasax 3abe3neyvyeTbes LisMu Cnifyo-
ro, NPOKypopa, Cyfy 3 PO3’ACHEHHS TakMX MNpaB Ta BPYYEHHA
BIZANOBIAHOT Mam’aTkW (4. 8 cT. 42, 4. 2 cT. 55, u. 5 cT. 232,
4. 1 c1. 345 KIK); peanisayis iHTepecy nifo3ptoBaHOro LLOA0
OTpMMaHHsA 6e30MnaTHOI NPaBoOBOT 4OMOMOrN 3abe3neyyeTbest
aiamn cnigyoro (4. 2 ct. 48 KIK) Ta BignoBigHOro LeHTpy
3 HafaHHA 6e3onnaTHOI BTOPWMHHOI MpaBoBoi fonomorn [9]
TOLLO;

6) 3ab6e3neyeHHs [ep>KaBHUMM OpraHaMum MOXKAMBOCTI
NPMBATHUX CY6’EKTIB BUMHATMW aKTUBHI LI y Me>Kax Kpu-

1 Tak, Hanpuknag, KMK nepeg6ayae, Lo y BUNAAKy 3aKpWUTTS KPUMiHaibHOTO npo-
Ba/pkeHHA 3a n. 5 4. 1 cT. 284 (y 3B’A3Ky 3i CMepTIO Mif03pHOBaHOro) Moro pognui
B iHTepecax pea6iniTauii nomepnoro Bnpasi 3anepeyyBaTu MPOTW TakOro 3aKpuTTA.
Mpy UbOMY Bifjpa3y BUHWKAE MUTAHHA MPO Mpoueaypy peanisauii BKasaHUMW 0CO-
6amu cBOro npasa, OCKiNbky Ha piBHi KMK BoHa He nepeaGayeHa.

MiHaNbHOrO MpOBaf>KeHHA (Hanpuknag, HajaHHA npuBaTHIl
0C06i YXBa/IM Ha TUMYacOBUIA AOCTYN A0 peyeitl i JOKYMEHTIB,
3 MiAKPINAeHHAM [aHOro npasa 3arpo30k NPOBefeHHs 06Ly-
Ky Y pasi HEBMKOHaHHSA 3a3HayeHol yxsanu (CT. 166 KIK));

B) YTPUMaHHS [Eep>KaBHWUX OPraHiB Bif aKTWBHUX Aiif, LIO
MOXXYTb MOPYLUIMTU NPUBATHI iHTepecn oci6 (Hanpuknag,
He BTpyYaTuCH y MNpuBaTHE CMiNIKYBaHHA, OKPIM BU3HAYEHUX
3aKoHoM Bunagkis (8 2 rn. 21 KMK); He nposoanTn fonuT a6o
HeranlHo MOro MPUMUHWTK, AKWO LONUTYBaHWA 3asdBMB NpO
6axaHHs CcKopucTaTucA MpaBoM BIAMOBWM Bif fadvi MokasaHb
(4. 4 cT. 224 KIK); He YAHUTK MepeLlkos B YKNafeHHI yroam
npo NPUMUPEHHS (4. 7 cT. 469 KMK) ToLo).

OKpiM BKa3aHOro, [OpeYyHO MOroAuTUCH 3 HayKOBLAMM,
AKI Yy MeXax MpaB03acTOCOBHOT AififIbHOCTI OKpPeMO BUAiNS-
10Tb [IANIbHICTD [EpXaBHUX OpraHiB Mo 3axucTy 3aKOHHWX
iHTepeciB, LI0 BK/IKOYAE MPUMUHEHHS HEMNPaBOMIpHUX Aiil
NpaBoMNopyLUHWKa, BiJHOB/EHHA CTaHOBULLA 0CO6W, fAKe ic-
HyBasio [0 MOPYLUEHHA BIfMOBIAHOrO 3aKOHHOTO iHTEpecy,
NPUTATHEHHA BMHHMX OCi6 A0 BignosigansbHocTi [10], wo y
KPUMIHaNbHNX MpOLecyasibHUX MPaBOBiJHOCMHAX MOXE 3Ha-
TV Take BUPaXXEHHS:

a) NPUNWHEHHS HempaBOMIpHUX [Ail. MopyLueHHs npuBart-
HOrO iHTEpecy Yy KPUMIHalbHOMY MPOBaKEHHI MOXe MaTu
TPUBAKOUMIA XapakTep, LLO BUMarae ioro 3aB4acHOro mpunu-
HEHHA 3 MiHIMaNbHUMY HeraTMBHUMM Hacnifikamn [ ydac-
HVKa, iHTepec SIKOro nmopylyetbes. MogibHuii cnocib 3axucty
NpVBAaTHWX [HTEPECiB 3aCNyroBye Ha CXBAIEHHS, OCKiNbKM
MiHIMi3ye HeraTuMBHI Hacnifku, a OTXe, CrpoLlye npoueay-
py BiAHOBMEHHA NPaBOBOr0 CTaHOBWLLA HOCIA MOPYLUEHOrO
iHTepecy. HopMmaTVBHOK iNtOCTPALLiEd 3a3HAYEHOTO MOXYTb
6yTn pag nonoxeHb KK, 30kpema: BMKOHaHHA Oyab-SKUX
[ii 3 NpoBeAeHHS HernacHoi cnifyvoi (po3LwWwyKoBoi) Aii MoBu-
HHO 6YTW HeraliHO MPUNVHEHO, AKLLO CAIAYNIA CYAAA NOCTaHO-
BWUTb yXBa/ly MPO BiAMOBY Y HafaHHi [403BONY Ha NPOBEAEHHSA
HernacHoi cnigyoi (po3LwlykoBoi) fii, a oTp¥MaHa BHAaCcNifoK
Takol HernacHoi cnigyoi (po3wykoBsol) Ail iHpopMalis nosu-
HHa 6yTu 3HMLieHa (4. 3 cT. 250 KIK); cnigumii un npokypop
MOXYTb CamOCTIiHO CKaCyBaTu PiLLEeHHS, MPUMUHATI L0 4K
6e34is/IbHICTb, AKi OCKapXyHTbCa 40 CNiJ40ro cyafi, Wo Tar-
He 3a COBOK 3aKpPUTTSA NPOBALKEHHS 3a cKaproto (4. 2 cT. 305
KIMK), Towo;

6) BIJHOBNEHHA MNpOLECYanbHOT0 CTaHoBMLWA 0COo6M, Lo
iCHyB&/I0 10 MOMEHTY MOPYLUEHHS 3aKOHHOTO iHTepecy, fK [fi-
ANbHICTb MPaBO3aCTOCOBHMX OpraHiB Mo 3abe3neyeHHIO pea-
nizauii NpuBaTHWUX IHTEPeciB y KPUMIHAIbHOMY CYLOUMHCTBI,
nepefbavae, Ha Haw MOrNsd, NvWe BUNaAKW, KOAW AAeTbes
Nnpo MOPYLUEHHs, WO BifAOYNOCbL Yy MeXax KpUMiHaNbHOro
npoBafXeHHA. [lyMaeTbCs, L0 BKa3aHe MeTOZO/IOriYHe 3a-
CTEPEXEHHA € HEeOoOXifHMM 3 METOK BifMEXYBaHHA BKa3aHOl
cuTyalii Bif, BUMAZKIB 3aXUCTy Yy paMKax KpUMiHa/IbHOro npo-
Ba[DKEHHS iHTepeciB ocib, WKofa fKUM Oyna 3aBfaHa (hakToM
BUMHEHHSA KPUMiHa/IbHOrO MpaBoMopyLUeHHA. Piv y Tim, L0
KpUMiHanbHUIA  NpouecyanbHUiA  cnocib  3axucTy  iHTepecis,
Lo 6ynn nopyLleHi hakTom 3/104MHY, € HE YUM IHLIKUM §K pe-
anizalieto iHTepecy y pamkax KpUMiHa/IbHOro MpPOBAKEHHS.
Mpo BifHOBNEHHA CTaHOBMLLA 0COOM, WO iCHYBaNO [0 MOMEH-
TY MOPYLUEHHS 3aKOHHOrO iHTepecy (K CK/IafoBy MeXaHi3my
3abe3neyeHHs peanisayii 0CTaHHLOrO) C/if BECTU MOBY, AKLLO
iHTepec 6GyB NopyLUeHUii came y pamkax KpUMiHanbHOro npo-
Ba[pKEHHS, WO 3yMOBMIO HeobXifHicTb Ioro 3axucty. Mpu-
KnafioM nogibHoi cuTyauii MOXyTb OyTU BUNALKU CKacyBaHHA
BULLIECTOALLIOK HCTaHLiE0, OpraHoM KOHTPO/O abo Harnsgy
npouecyanbHUX pilleHb, AKi € HenpaBoOMipHUMK i nopyLuy-
10Tb IHTEpecK BiANOBIAHUX CY6’EKTIB;

B) MNPUTACHEHHA BUHHWX OCI6 40 BignoBifanbHOCTI (3a-
CTOCYBaHHS  CaHKLUil), [K NpaB03acTOCOBHA  [AisNIbHICTb,
CMPSAMOBaHO, Ha Hall MOrnsg, He CTifbKW Ha 6e3nocepefHiii
3axXUCT iHTepecy (OCKiNbKM HOCIA iHTepecy OTpUMYE nuLle
NeBHY MopasbHy caTucakuito Yepe3 BiguyTTs BifHOB/e-
HOT CnpaBef/IMBOCTI), CKi/IbKM Ha 3abe3neyeHHst 3arasbHol i
cnevyianbHOI NPeBeHL T NoAa/bLIMX aHANIOT iYHUX MOPYLLEHD.
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Xoya, po3rnad CaHKLi/i 3a MOPYLUEHHS MPUBATHOIO iHTepecy
y 3anpornoHOBaHOMY HaMy LUMPOKOMY PO3YMiHHI (He nwie
SK NPUTATHEHHA MOpPYLUHMKA [0 BiANOBifasbHOCTI, a fK Yyci
HeraTVBHI Hacnifky, NnoB’d3aHi 3 MOPYLUEHHAM 3aKOHHOIO iH-
Tepecy y4yaCHUKa MPOBa/KeHHS) BCe X [aE MOX/MBICTb rOBO-
pUTU NP0 3aXWCT y Tili UM iHWIA Mipi MOPYLUEHOro iHTepecy.
Hanpuknag, fKWo iHTepec ocobu He 3aBfaTu LIKoAu cobi Ta

MopiBHANbHO-aHaNI TUYHE NPaBo

CBOIM 6/M3bKMM Nif Yac fonuTy OYB MOPYLUEHWUI Y 3B’A3KY 3
HEepO3’ACHEHHAM Cig4YMM npasuia cBo60AW Bif CaMOBUKPUT-
TS, TO CaHKLielo (Y LUMPOKOMY PO3yMiHHI) 3a nofibHe npove-
CyaslbHe NOpYLUEHHs iHTepecy Gyfe He nvwe AucuuniHapHa
BiJNOBIAaNIbHICTb CNiAYoro, a i BTpaTa OTPUMaHOK iH(hopma-
Liiet0 AOKa30BOI CW/K, L0 Y NEBHIlA Mipi BiHOBMIOE CTaHOBU-
LLie 0cobu, sike iCHYBano A0 MOPYLUEHHA BKa3aHOro iHTepecy.
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