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BIIVIMB CMEPTI HOCTPAKJIAJIOI'O HA IOPUANYHY A0JIO ITPOBA/IKEHHA
Y ®OPMI IPUBATHOI'O OBBUHYBAYEHH
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Tonmascokuil OpUOUYHUL IHCIMUMYM

Hayionanvrozo opuouunoco yunisepcumemy imeni fApociasa Myopoeo

Y crtarTi po3rnsagaeTbea npobnemaTnka, NopofKeHa TakvM IopUANYHUM (haKTOM Sk CMepTb NocTpaxaanoi 0cobu B KpUMiHanbHUX NpoBa-
[DKEHHAX Y hopMi NpuBaTHOrO 06BUHYBaYeHHS. BUCNOBMIOETLCA aBTOPChKA MO3MLisi CTOCOBHO iCHYKOUMX CKMNAAHOLLIB JOKTPUHANBHOMO PO3YMiH-
HS Ta NPYUKMaAHOrO 3aCTOCYBAHHS 3aKOHY. [pONOHYTECS MOXIUBI LLNAXM iX NOAONAHHS.

KntouyoBi crnoBsa: cMepTb NOTEPNINOro, NpUBaTHWIA iHTEPEeC, NpUBaTHI Ha4ana, ANCMO3UTUBHICTb, NyGNIYHICTb, 3aXUCT iHTEpeCiB.

Tutko U.A. / BMTMAHWE CMEPTW NOCTPALABLUEIO HA FOPUONYECKYHO CYbbY NMPON3BOACTBA B POPME YACTHOIO OBBUHE-
HWA / MonTaBckuit lopuaNYeCcKMin MHCTUTYT HauMoHanbHOro lopuanyeckoro yHuBepcuteta nmeHn Apocnasa Myaporo, YkpanHa

B cratbe paccmaTtpuBaeTca np06nemaT|/|Ka, BO3HMKaKoLasa B CBA3N C TAKUM HOPUOUYECKUM CbaKTOM Kak CMepTb NocTpajaBLUero B yronoBHbIX
npons3soAcTBax B cbopme YacTHoro 06BMHeHMs. BbickasbiBaeTcst ABTOPCKasa No3numa KacaTeribHO CyLLEeCTBYOLNX Ha cerogHa CMNOXHOCTEWN JOK-
TPUHAINBbHOIO NOHUMaHUA U NPUKNagHOro NpuMeHeHnsa 3akoHa. I'Ipe}:mara}och BO3MOXHbIE MYyTU UX NpeofoneHnad.

KntoueBble cnosa: cMepTb NOTEPNEBLLEro, YaCTHbIM UHTEPEC, YaCTHblE Havana, AMCNO3UTUBHOCTb, I'Iy6J'IW-IHOCTb, 3alinTa nHTepecos.

Titko ILA. / INFLUENCE DEATH OF THE VICTIM TO LEGAL FATE OF PRODUCTION IN THE FORM OF PRIVATE ACCUSATION /
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One of the factors giving rise to problems of providing private interests during the investigation and court examination in the processes in form

of private accusation is the death of the victim.

Formulation of the question in this perspective is not new, as subjected to scientific comprehension in the days of Criminal Procedure Code
of 1960. But in the article, this problem is considered from the standpoint of the provisions of the Criminal Procedure Code of 2012.

The article analyzes two different approaches regarding the impact of the death of the victim on the further development of criminal proceed-
ings in form of private accusation. Besides, different versions of events, depending on exactly when the victim died are reviewed:

— before applying for a criminal offense against him and entering information in the Unified Register of pre-trial investigations;

— after entering the information in the Unified Register of pre-trial investigations, but until the court’s final decision;

— during the pre-trial investigation or trial, after which the prosecutor refused to maintenance of public accusation;

— in the proceedings of private accusation vicarious form came after the rejection of the State Prosecutor of the prosecution and acceptance

the burden of proof on the victims themselves.

The article contains an analysis of the current legislation of Ukraine. It expresses the author’s position regarding features of the legal nature
of production of private accusation. It turns out the effect of the features production of private accusation in the deliberations.

The article presents the author’s vision relatively these issues. The author’s position regarding the problems existing today expressed. Pos-

sible solutions were proposed.

Key words: death of the victim, private interest, private elements, optionality, publicity, protection of the interests.

O/HUM 13 YMHHHKIB, 1[0 MTOPOKYE NpoOIIeMaTHKy 3a0e3-
MCUCHHS TIPUBATHHUX IHTEPECIB HA CTAIiT CITIICTBA Ta CYJOBOIO
O3Sy camMe B MPOBAKEHHAX y (POpMi MPUBATHOTO OOBH-
HYBa4€HHS, € CMEPTh MOTEPITIIOTO, 3a 3aBOIO IKOTO TaKe MPO-
Ba/DKEHHS po3nodare. BigMiTHMO, 1110 TOCTaHOBKA MUTAHHS Y
TAKOMy pakKypci cama 1o codi He € HOBOK, OCKUIBKH TIi/i1aBa-
JIach HayKOBOMY ocMuclieHH!o 1ie 3a uaci KITK 1960 poky [1].
Pazom i3 TUM, po3IIsi/L 3a3HAYEHOTO HE BTPATHUB CBOET HAYKO-
BOT aKTyaJIbHOCTI 1 HA ChOTOJIHI, OCKUIbKH, TIO-TIEPIIE, CepeT
HAYKOBIIIB TaK i He ¢(hOPMYBAIOCH €TUHOT AYMKH 3 IIOTO MTPH-
BOJIY; TIO-TIpyTe, KapIMHAIBHI 3MiHHU Y apaIirMi MpoBaKeHb

MIPUBATHOTO OOBHMHYBa4eHHs 3000B’SI3YIOTH IEPEOCMUCIHTH
yci paHimie 3po0ieHi BHCHOBKH;, MO-TPETE, aHaNli3 CYI0BOT
IIPaKTUKU BUpilIeHHs JaHoi cutyauii 3a HoBuM KIIK Ykpainu
HOPOJPKY€ OaraTo MUTaHb 00 BiANOBIAHOCTI IPaBO3acTOCy-
BaHHS MOJIOKEHHSIM YMHHOTO 3aKOHO/IaBCTBA.

Omisi1 HAyKOBHX TIO3MIIIH JIa€ MiFCTABH BUALUTUTH PUHANMHI
J(Ba TiaMeTPATbHO-TIPOTUIICKHUX TIIXOIM (Ta JEsKi MPOMDKHI)
CTOCOBHO BIUTHBY CMEPTI MOTEPIIJION0 HA MONAJIBIITY JIOIH0 KPUMi-
HaJILHOTO ITPOBAPKEHHS Y JOpPMI IIPUBATHOTO OOBUHYBa4YCHHS [2].

Hanpuxman, [. 5. ®oitHumpkuii 10BOAMB, IO CMEPThH
MOTEPILIOT0 € 3aKiHYeHHSM YCiX OCOOMCTHX PaxyHKIB Mik
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JKEPTBOIO 1 PABOMOPYIIHUKOM, i B IOPSIKY PABOHACTYITHH-
ITBA JI0 CMAJIKOEMIIIB TIEPEXO/STh JIUILIE MaliHOBI MpaBa, a He
ocobucTi. Bigrak cMepTh € TiICTaBOO ISl TOTAIICHHS KPUMi-
HAJIBHOT BIIMOBIIaIBHOCTI 3a BCI JTISTHHSI, SIKI IEPECITi Iy FOThCS
y dopmi npuBaTHOr0 0OBHMHYBa4yeHHs, 00 €KTOM SIKUX Oyio
HEBIIIUIbHE BiJ 0COOM momepIoro 01aro, siKk TO HOro 4ecTh,
TIIHICTb, TiIECHA HEOTOPKAHICTh TOIIO. 31 CMEPTIO MOTEPITi-
JIOTO pO3IoYaTe KpUMiHaJIbHE POBAHKEHHS TiIIATae 3aKPUT-
TI0 3a (ikuiero npo npumupenHs [2, ¢. 127]. M. A. Yenbios
TEX BKa3yBaB, 110 MEPECIiJyBaHHS B MOPSAAKY NPUBATHOIO
O0OBHHYBA4YCHHSI HOCUTh CYTO OCOOMCTHI XapakTep, HE MOXKe
NepeaBaTrCs B MOPSAKY MPaBOHACTYITHUIITBA, a BIATAK y pasi
CMEpTi IOTEPIILIOro POBaKEHHS IPUBATHOTO OOBHHYBAYCH-
Hs mijuisirae 3akpuTTio [3, ¢. 103]. ITo3uuito npo te, mo npasBo
iHiIianii npoBa/KeHHS y GOpMi MPUBATHOTO OOBHHYBaUCHHS
€ TPaBOM OCOOMCTHM, a BIJITAK Y BHUIAJKY CMEPTi MOCTpaXK-
JIaJIoro He TEePEeXOAUTh 3a CIAJIKOBICTIO, a caM (pakT CMepTi
MOCTPAKAAJIOTO € MiJICTaBOI0 Uil 3aKPUTTA KPUMiHAJILHOTO
npoBaikeHHs BUcIoBIoBaB i B. K. CiyueBchkwii [4, c. 468].
AHaJIOTIYHUE MO 3ycTpiyaeMo W B poOOTax IHIIHMX J0-
ciigHukiB [5, ¢. 105].

IIpore B JOKTpUHI KPUMiHAIBHOTO NPOLIECY B PiBHIM Mipi
IIPEACTABICHO I MPOTHIICKHUH MiX1 10 3a3HAYEHOTO IIUTaH-
Hs. 3okpema 1. SI. doitHuIbKUI B iHIIINA CBOTH poOOTI BKa-
3y€, 10 CMEPTh [IPUBATHOTO OOBHHYBaua HE Ma€ MPU3BOIAUTH
JI0 3aKPUTTS MPOBAIKECHHS, OCKUIBKU TPaBO OOBHHYBAYECHHS
NIEPEXOUTh B MOPSAKY [IPABOHACTYIHUITBA 0 CIIAJKOEMIIIB
romepiioro [6, ¢. 31]. Cxoxy MO3HUIIII0 3HAXOAUMO B pOOOTI
JI. 51. TayOepa: y pa3i cMepTi OTEpIIIOro Mpasa, MoB’sI3aHi 3
KpUMIHAJIBHUM MEPECITiTyBaHHIM MaIOTh IEPEXOUTHU 10 HOTro
Oonm3bKuX poandis [7, ¢. 399]. V cyyacHiit ropuauuHiii itepa-
TYpi TAKOXK 3yCTPIYAETHCS MO3UIILIS PO TE, IO Y CIpaBax Mpu-
BaTHOTO OOBUHYBAUCHHS OJIM3BKUM POJMYAM TTOCTPAXKAAIOTO
CJIiJl HaJlaT! TaKy MOXJIMBICTb. Sk 3a3Hauae B. B. HaBpoubka,
«OOTPYHTOBYETBCS 1€ THM, [0 HE BUKJIFOYCHI CUTYallii, KOJIH
MOCTPAKIATHN TIPOCTO HE BCTHT ITOAATH CKApPTy, UM KOJIH BiH,
(haKTUIHO MPUMHUPHUBILINCH 3 OOBHHYBAaYEHUM, HE BCTHT JIOKY-
MEHTAJIbHO OQOPMUTH JIOCSATHYTHH KOHCEHCyc. | Tomy Oyne
CIpaBeUIMBO, SKIIO HOro poandi (SKUX B 3aKOHOAABYOMY I10-
PSIKY TIPOIIOHYETHCS BU3HATH OCOOIHMBUM Cy0’€KTOM MHpoLie-
Cy — MPaBOHACTYITHUKAMH) 3aBepIlaTh Te, IO PO3II0YaB BiH»
[8, c. 96-97]. Iloka3oBo, 110 TAKOTO POAY MiAXOAM 3HANUIIIM
BTUICHHS Y HOPMAaTHBHO-TIPABOBUX aKTaX OKPEMHUX JIEPIKaB.
Hanpuxknan, BignosigHo no KIIK Pecrny6niku Binopycs mo-
TEPIIJIHA, a B pa3i Horo .... cMepTi Oy/ib-sKHil 3 HOro MOBHO-
JITHIX OJIU3BKUX POMUIB 200 YJICHIB CiM’1, @ TAKOXK 3aKOHHHI
NpPEACTAaBHUK MAIOTh MPAaBO OpaTH y4yacTh y KPHUMiHAJIBHOMY
repeciilyBaHHi OOBHHYBAa4Y€HOIO, a y CIpaBaxX NPUBATHOTO
OOBHHYBA4YeHHs — MPaBO BUCYBATH 1 MiATPHUMYyBaTH OOBHHY-
BaYCHHsI POTH 0COOH, sIka BYMHUIIA 37104uH. [ToTepminuii abo
HOro mpaBOHACTYITHUK Ma€ MPaBoO B OyIb-SKUI MOMEHT Ipo-
BaJDKCHHS Y KPUMIHAJIbHIN CIIpaBi BIIMOBHTHUCS BiJl OOBHHY-
BaueHHs (4. 1 cT. 28).

CBoro pojy NpoMiKHOIO MO3MLIEI0 (MK JIBOMa BHIIICHA-
BEJICHUMU NPOTWICKHUMH) € IiAXiJ HAyKOBIIB, sIKi IPOIO-
HYIOTh PO3IVIAJATH L€ MUTAHHS 3aJ€XKHO BiJ MOBHOTH Ji€3-
JaTHoCTi morepminoro. Lle y cBoro depry Hajae MOXIIUBICTh
JUATH BUCHOBKY, 10, SIKIIO MOCTPAXIAIUH BiJ 3J0YMHY 32
JKUTTS HE BOJIOZIB TIOBHOK IIPOLIECYAIBHOIO JIi€31aTHICTIO,
TO MPABO PO3MOPSKATHCS HOTO MPOLECYaTbHUMH ITPAaBaMU
HaJISKAJI0 3aKOHHOMY TIPEICTaBHUKY, a BIITaK CMEpTh II0-
TEPIJIOro He Ma€ BUPIMIAJIbHOTO 3HAYEHHs, OCKLIBKHM BCiMa
MOBHOBAXXCHHSIMH TOTEPIUIOTO B MPOBA/KEHHI MPUBATHOTO
OOBHHYBAYEHHS 32 TAKMX YMOB KOPHCTY€EThCS HOTO 3aKOHHUI
npencTaBHUK [8, ¢. 96; 9, c. 120].

Ha Hat nmomisii, 04€BHIHO, IO PaHillle BUCIOBIICHI MO3HIIIT
0e3yMOBHO MOXKYTbh MaTH LIIHHICTb B yMOBaX Cy4acHOCTI, IIPO-
Te nuie i3 nonpaskoro Ha HoBallil KITK Ykpainu 2012 poky.

TTo-nepiiie, SKIIO BiAMOBIIHO /IO PaHIIe YHHHOTO 3aKO-
HOJaBcTBa (Ha sIKOMY Oa3yBaJIUCh BUILEHABEICHI IOIIISIN)
y CrpaBax IMPHUBAaTHOTO OOBHHYBAau€HHS €IUHHUM IPEICTaB-

HUKOM OOBHHYBa4deHHs OyB caM IOTEPIIIHH, TO HA ChOTOM-
Hi y JaHill kareropii NpoBaKeHb OOOB’SI3KOBOIO (iryporo
(y Ginpiocti BUnagxiB) € npokypop. Bigrak cyuacHuil cran
crpaB rnepeadadae MHOKUHHICTB Cy0’€KTIB Ha CTOPOHI 0OBHU-
HyBa4deHHs B NMPOBAKEHHSIX MPUBATHOTO OOBHHYBAa4YeHHS, a
BIATaK «BHOYTTS 3 TPI» OJHOTO 3 HUX BXE HE MOXE PO3IiHIO-
BaTHUCA SIK «HEINOINIpaBHa IIPOLECyalibHa BTpaTa», H CUTYyaLlis
Ma€e PO3IISIAATUCS TTiJ] IHIIIUM KYTOM 30pY.

[o-mpyre, Ha Hallle TIEPEKOHAHHS, Bi/IIIOBI/Ib HA MTHUTAHHS
IpO BIUIUB CMEPTi HOCTPAKAAJIOT0 HA JONI0 KPHMiHAJIBHOTO
[POBA/UKEHHS IPUBATHOTO OOBUHYBAUCHH y 3HAuHil Mipi 3a-
JIeXKaTHME Bil PI3HOBUIYy TaKOro NPOBa/DKEHHS. 30KpeMa, SIK
BKa3y€eThCsl Y HAMOUIBII HOBHX KOMIUICKCHUX OCIIKCHHSIX
3 maHoi Tematuky, «ananiz ynaHoro KITK Hamae MOXIHBICTH
K1acu(ikyBaTH MPOSBH MPOBA/PKCHb NPUBATHOTO OOBHHYBa-
YEHHS ... 3aJICKHO BiJl MOMEHTY HaOyTTs ITPOBaLKEHHAM (op-
MU TIPOBaDKEHHSI MPUBATHOTO OOBHHYBA4YeHHS Ha: (a) OCHO-
BHE — MIPOBAKSHHS IPUBATHOTO OOBHHYBAYEHHS, SIKE € TAKUM
anpiopi (ct. 477 KIIK); (0) cyOcuniapHe — BUHUKA€E y BUIAJIKY,
SIKILIO TTPOKYPOP BiIMOBHMBCS BiJ MiITPUMAHHS JICPKABHOTO
O0OBHHYBAYCHHSI y MPOBA/PKCHHI MyOJIIYHOTO OOBUHYBAYCHHS,
a TIOTEPIIIHIA CKOPUCTABCS TPABOM MiITPHUMYBaTH OOBHHYBA-
YeHHs 3aMiCTb Ipokypopa (4. 3, 5 ct. 340 KIIK)» [10, c. 51].

Binrak, skmo npu BuBYeHHI 1poro nutaHHs 3a KIIK
1960 poky HayKOBIIi, SIK IPABUIIO, PO3IJISIAIN CUTYAIIIF0 CMEp-
Ti MOTEPITLIIOTO 1O MOMEHTY MOJaHHs CKapTH JI0 CyIy Ta MiCIs
MOYaTKy CyIOBOIO PO3IILLY 3a TAKOK CKaprolo, ajue 10 Horo
3aBEPILCHHS, TO BUIIECHABEICHI 0COOIMBOCTI HOBITHHOTO KPH-
MiHaJIBEHOTO NPOLIECYalIbHOTO 3aKOHOAABCTBA YKpaiHU 3MyIIy-
I0Th BHECTH Y TEPeIliKk MOKIIMBUX CHTYaLliil 3HaUHI KOPEKTHBH.
Ha nHam nomisii, 0KpeMoro po3rnisi Ly NoTpeOyoTh HACTYIIHI BU-
MaJIKi CMEPTI TOTEPIIIOro B MPOBaKEHHIX y (hopMmi IpuBar-
HOTrO OOBHHYBAYCHHSI, SIKI BiJIPI3HSIFOTHCS MOMEHTOM HACTAHHS
JIAHOTO FOPHIMYHOTO GakTy: 1) moTepninuii momep 0 MogaHHs
3as1BH PO BYNHCHHS KPUMIHAIBHOTO MPABOIOPYIICHHS IIIO/I0
HBOTO 1 BHECEHHSI iH(opMaLii 10 €ANHOTO PeecTpy T0CYIOBHX
posciiayBanb (nam — €P/IP); 2) cMepTh MOTEpIijioro HacTa-
na micys BHeceHHs iHdopmMarii 1o €PIP, ane 10 BUHECCHHs
CYOM OCTaTOYHOIO pilleHHs; 3) MOTEepHIUINH momep Mijx 4ac
cTanii JOCYIOBOTO PO3CHiyBaHHS a00 CYJIOBOTO PO3IIISIY,
IICIISL YOTO MPOKYPOP BiMOBHBCS BiJI MIATPUMAHHS JICpIKaB-
HOTO OOBHHYBa4YeHHs1; 4) CMEPTh IOTEPIIIIOTO Y MPOBALKEHH1
[IPUBATHOrO OOBUHYBaueHHs cyOcuiiapHoi (opMu Hacraia
micis BiIMOBHU IIPOKYpOpA Bil MIATPUMAHHS AEPKaBHOIO 00-
BUHYBAUCHHI Ta NPUHHSATTS TOTEPIIMM TSrapsl JOKa3yBaHHSI.
Po3risiHeEMO OKpeMO KOXKEH 3 BUTIAJIKIB:

1) morepninuii MoOMep A0 MOJAHHS 3asBH IIPO BUMHCHHS
KPUMIHAIBHOTO NPABOIOPYLICHHS IOAO0 HHOTO 1 BHECEHHS
inpopmanii no €P/P. Bigpa3y mizkpeciumo, 10 MOYaToK
KPUMIiHAJIBHOTO MPOBAKCHHS Y (OPMI MPUBATHOTO OOBUHY-
BAUEHHs y Takill cuTyalil Ha CbOTO/IHI B paMKax pealliil 3ako-
HOZaBCcTBa YKpaiHM MOke posmisiuarucs auie y Gopmari de
lege ferenda, ockinbku ynHHUI KITK Ykpainu nepenbavae me-
peaHHs MpolecyalbHUX IPaB MOMEPIIOro ITOTEPIIIOro Horo
OM3BKUM POJMYAM JIUIIE 38 YMOBH, [0 CMEPTh HACTaJa BHA-
CJIIIOK KPUMIHAJIBHOTO IpaBonopymenHs (4. 6 cr. 55 KIIK
YkpaiHu), 1110 aBTOMaTHYHO BUKITIOUAE TaKe IPABOIIOPYIICHHS
3 4YHciIa MPOBaKeHb y (opMi MPHUBATHOTO OOBHUHYBAYCHHSI.
CTOCOBHO 3K JOLINBHOCTI BBEAEHHS BiANOBIAHOIO IIpaBUIla
PO HACJIAYBAHHS POAMYAMH IOMEPJIOro MOTEPIHIJIOro mpa-
Ba HILIATHMBYA KPUMIHAJILHOTO MEPECIiyBaHHs 10 JaHIi Ka-
TEeropii crpas, TO BEKTOP BHPILICHHs MHUTAHHS, SIK HAMH BXKe
BiJ[3HAYAJIOCh, 3JICKUTHh BiJ MO3UIIT IION0 HEPO3PHUBHOCTI
JIAHOTO IIpaBa 3 0COOOIO MOTEPILIOro, a BiATAK MOMIIHUBOCTI
HOTO «CTagKyBaHHS» poaudaMu momepsioro. [Ipu mpomy, ce-
pell aBTOPCHKHX Bapialliii KOXHOTO 3 TiIXOiB, 3yCTPIYarOThCs
sk Oe3anessLiiiHi, Tak 1 moMipkoBaHi BapianTu. Hampuknan,
ko A. B. Jlencekuii ta 10. K. SIkuMoBHY HAMOJIATalOTh, 110
HACTaHHS CMEPTi MOTEPIILIOro 10 MOMEHTY MOAAHHS HUM 3a-
SIBU JT0 IPABOOXOPOHHUX OPTaHiB MPHU3BOJANUTH 0 O€3yMOBHOT
BTpaTd MOXKJIMBOCTI PO3MOYATH KPHMIiHAIBHE MPOBAKCHHS
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IOpuanunmnii HayKOBUI €1EKTPOHHUMN Ky pHAI

y (GopMi IPUBaTHOIO OOBUHYBAYEHHS, OCKUIBKHU IPaBO TaKol
IHIIIATHBY € HEBIUIIJILHUM BiJ ocobu norepmizioro [11, c. 19],
to B. B. JlopomkoB mepekonye, Mo CMepTh MOCTPaKIAI0ro
HE BHKJIIOYAa€ MOXIIMBOCTI MOYATKy KPHMIHAJIBHOTO IPOBA-
JDKSHHSI TIPUBATHOTO OOBMHYBA4YEHHsI IIUIIXOM TOJAHHS Bij-
MOBITHOT 3asiBM oro O0aM3bKkUMHU poauyamu [12, ¢. 73]. Bk
MTOMIPKOBaHY MO3HUIIIF0 3HAX0UMO B pobori JI. A. MexeHiHoi,
sIKa TIPOTIOHYE TIOB’SI3yBaTH MOXJTUBICTH NPABOHACTYITHUIITBA
IHII[IATHBY [OYATKy HPOBAIKEHHS Y (OpMi IMPUBATHOTO 00-
BUHYBAUEHHS JIUIIE 3 BUIAJKAMH, KOJU MOTEPHIIHN Hepen
CMEpTIO IKUMOCH YNHOM 3a(iKCyBaB CBOE ParHeHHS MPHTSIT-
TH JI0 KPUMIHAJIBHOI BIAMOBIZAILHOCTI 0COOY, SKa BUMHHUIIA
KpHMiHanbHe npaBonopyueHHs [13, c. 82]. IIpore, Ha Ham
OIS, HABiTh TAKOTO POJY IOMIpKOBAaHA MO3HUIIsI BUKIIUKAE
JIOBOJTi Baromi 3ayBakeHHs. [lo-miepine, sik 3a3Ha4yae B. B. Ha-
BPOIIbKA, «SIKIIO TaKe MParHeHHS 1 MOXKHA SKOCh IiATBEp-
JUTH ... TO BCE XK ICHY€E CyTT€Ba PI3HULS MIX IPArHEHHAM
[OIaTU CKapry 3 BUMOTOIO IOPYMIUTH KPUMiHAIbHY CIIPaBy
(He BUKJIFOYEHO, 110 0coba CrovYarKy BHUCIIOBHIIA BiJIIMOBITHE
OakaHHs, a 3rOJIOM — Iepeaymala) i peaizaliero BilmnoBi-
Horo npaBa» [8, ¢. 99-100]. ITo-apyre, HOXIOHOTO POY MiAXiN
Moxe OyTu BUIIPAaBJAHUM HOPMATHBHOIO KOHCTPYKII€IO IIO-
YarKy MpoBaJHKECHb Y (OPMi IPUBATHOTO OOBHHYBAa4YCHHSI, KA
icayBana B Ykpaini 3a KITK 1960 poky Ta icHy€e Ha ChOTOJIHI B
JesKAX IHIIUX JepKaBax, 1 mepemdadae, Mo 10 MoYaTtky KpH-
MIHQJILHOTO TPOBA/DKEHHS MMOTEPIIINKA Mae 310paTu J0Ka30-
BUI MaTepiai i MiAroTyBaTH MakKCUMAaJIbHO SIKICHE 3BEPHCHHS
(ckapry) 0 Cyay, IO y CBOIO Yepry BUMara€ 3HauHHX 4aco-
BHUX 3aTpat. SIKIIO 5K pO3IIAIaTH CHTYALIIO 3 TO3UI{ YNHHOTO
KIIK Vkpainu, To, 3ayBaKMMO, 110 [10YaTOK ITPOBAKEHHS Y
(dbopmi mpuBaTHOr0 OOBMHYBAYCHHSI HAa ChOTO/IHI HE BUMAarae
BiJI MTOTEPITIIOTO JKOAHUX TITOTOBYMX Miii 1 3afiMae MiHIMyM
4acoBUX 3aTpar. Biarak, Ha Ham MO, HAHOLIBII YiTKHM
1 OJHO3HAYHUM BHPAXKEHHSM MparHeHb IoTepriioro Oyae
nofanHs (abo, BIAMOBIIHO, HEMOAAHHS) HUM 3asBU JO Ipa-
BOOXOPOHHHX OprasiB. [lepeqaHHs K TaKoro mpasa poxudam
MOTEPIIIIOr0 B MOPSAKY HACHITyBaHHS MO CYTi MEPEKPECIUTh
TaKi XapaKTepUCTUKH IPABOBOI NPUPOAU IIPOBALKEHB Y (Op-
Mi IIPUBaTHOTO OOBUHYBAYCHHS K MOCATAHHS Ha Cy0’ €KTHBHI
IpaBa KOHKPETHOI 0cO0M Ta HEOOXI/IHICTh BpaxyBaHHS JIyMKH
TIOTEPIIIIOTO JUIS BIAHECEHHS STHHS JI0 YHCJIA MPOTHIPABHUX.

JloBoJIi LIKaBOIO 1 OPUTIHAIBHOKO B IIbOMY IUIAHI € TO3H-
uist B. B. HaBporpkoi. SIk cTBepKy€e aBTOp, «OTHHUM 3 BU-
NaJIKiB 000B’ 13Ky TPOKYpOpa MOPYIIUTH KPUMIHAJIBHY CITpa-
By IIPO IisIHHS, sSIK€, 33 3arajJbHUM MPaBUIJIOM, HAJICKHUTDH 10
KaTeropii copaB HpPUBATHOTO OOBUHYBAUEHHS € CHUTYyallif,
KOJIM CIIOYaTKy BUMHEHO TaKe JIisSIHHS, & 3TOJIOM — iHIIIE, SIKE
HAJICKHTH JI0 CIpaB MyONIiYyHOr0 OOBHHYBa4deHHs. [Ipudyomy
OLIIHKA JIPYTOrO 3 JisiHb K 3JI0YMHHOTO CYMHIBIB HE BHKIIH-
Kae, OfJHAaK Horo kBajidikallis 3aJIe)KUTh BiJl TOTO, YH TEpILe
3 JisiHb Oyi10 KBaJTi(hikOBaHO SIK 3JI04MH. Hanpukiiaa, BANHEHO
nistHHS, niependadeHe 4. 1 ct. 152 KK Vkpaiuu. 3rogom, mo-
OOIOFOUHCh, IO MOCTpaXkKIana 0c00a MOAACTh CKApTy 3 BUMO-
rO0 MOPYLIUTU KPUMiHAIbHY CIpaBy, Il BOMBaIOTh. B naHomy
BUNAJIKY 11030aBJICHHS JIIOAWHY JKUTTS CJIiJ] KBaIi(hiKyBaTH 3a
m. 9 4. 2 ct. 115 KK Vkpainu sik «yMUCHE BOUBCTBO 3 METOIO
MIPUXOBATH 1HIIKH 310YMH» (B HABEICHOMY BHUIAIKY — 3TBaJI-
TyBaHHS), aje JuIsd LbOro NoTpiOHO, 1100 i MonepeaHe AistHHS
Oysio ouiHeHe sk 3mounHHe. OJHAK Taka OLIHKa MOXe OyTH
3po0ieHa 3a YMOB, KOJIM BUMHEHE € MPOTUIIPABHIM, BUHHHM,
KapaHuM, CyCIIbHO HeOe3neuHuM. BifcyTHicTh Xoua O ofiHi-
€1 3 LUX YOTUPHOX HABEIEHUX O3HAK I1030aBIIs€ MOMXKIUBOCTI
CTBEPIKYBaTH, 110 BUMHEHO 310uuH. CycrinbHa HeOe3neka
K 000B’sI3KOBa O3HAKa 3JI0YMHY O3HA4ae, M0 Jis (uu Oe3i-
SUTBHICTB) 3aBJIa€ YU CTBOPIOE pealibHy 3arpo3y 3aIoIisHHS
ICTOTHOT MIKOAU 00’€KTaM KPUMiHAJILHO-IIPABOBOI OXOPOHHU.
VY pasi BunHeHHs OisHHSA, nepenbadeHoro 4. 1 cr. 152 KK
VYkpainu, caMm nocTpakaanuii (a y BU3HAYCHUX 3aKOHOM BH-
majikax — HOro 3aKOHHUH MPEACTaBHUK) CaMOCTIHHO BU3HA-
yae (a e 00’ €KTUBYETHCS B IIOJAHHI OpraHy, 10 BeJle KpUMi-
HaJIBHUI MpOIeC, BiMOBIAHOT CKapr), 4u CIPUYUHEHA HOMY

IUSTHHSM, TIepef0adeHuM KPUMIHAJbHAM 3aKOHOM, IIKOJA.
SIK1o K, Ha HOTo AYMKY, 1ie HE TakK, TO, BIANOBIIHO, BIACYTHS
cycrninbHa HeOe3neka. A, OT)Ke, HEMae IiICTaB TOBOPUTH, 1110
BYMHEHO 3JI0YHH, 1, B CBOIO UEPry, HACTYITHE 3 JIisIHb — [1030aB-
JICHHS KUTTS HE MOKHA KBaniikyBatu 3a 1. 9 u. 2 ct. 115
KK VYkpainu sik ymucHe BOUBCTBO 3 METOIO IPUXOBATH 1HIIUI
3504ynH. OJIHAK, BUIAETHCS, IO B aHAII30BaHIN cuTyarii 3 Me-
TOIO 3aXUCTY, epeyciM, MyOIiYHUX 1HTEPECiB, KPUMiHAIbHA
crpaBa mpo AisHHSA, nependadene 4. 1 cr. 152 KK Vkpainu
MOBUHHA OyTH MOpYyIIEHa TPOKYPOPOM HE3aJeHO BiJ TOTO,
4y Oyia TmojiaHa cKapra 3 BUMOTOKO MOPYIIUTH KPUMIHAJIbHY
crpasy, ud Hi» [8, c. 101-102].

[TigTpuMyrOul KIiHIICBUH BHCHOBOK aBTOpa CTOCOBHO
MOJKJIIBOCTI KBaTi(hikaril TAKOTO POy BHIAJKIB 3a 1. 9 4. 2
ct. 115 KK Vkpainu, BBaska€MO 3a JIOLIBHE JELI0 YJ0CKOHA-
JIUTHU HaBeAEHY apryMEHTaIiIo.

[To-niepiiie, MU TaKOX JOTPUMYEMOCH TTO3HIIIT, IO OHIEO
3 XapaKTepUCTUK IIPaBOBOI IPUPO/IH IPOBAKEHb IIPUBATHOTO
OOBHHYBAuECHHS € HEOOXIJHICTb BpaxyBaHHs Cy0’€KTHBHOIO
CHPUHUHATTS MOCTPXKIAINMM BUMHEHHMX ILIOAO HBHOTO AiH SIK
HIKIITMBHX. SIKIIO % MOCTpaxaanuil cebe TaKUM HE BBaXae,
BIZITOBITHO BiH HE 3BEPTAETHCS 13 3aBOKO JI0 IPABOOXOPOHHHUX
OpraHiB, 10 BUKJIIOYA€ MOXITUBICTD [10YAaTKy KPUMIHAJIBHOTO
nepeciinyBanHs. Tox, y BUNAAKy i3 BUMHEHHSIM KpUMIiHAb-
HOTO TPaBOTIOPYIIEHHS, IO MEPECITiAYEThCS B TIOPSIIKY TIPH-
BaTHOTO OOBHHYBa4YeHHs, OallaHC MiX CTyIEHEeM MOPYIIeHHS
3arajJbHOCYCIUIBHUX 1 IPUBATHUX 1HTEPECIB CXUIISETLCS B OiK
OCTaHHIX, II0 THM HE MEHII HE BHKJIIOYAE HASBHICTH MiHi-
MaJIbHO-HEOOX1THOTO PIBHSI CYCIUIbHOI HEOE3MEYHOCTI TaKO-
TO JISIHHS SIK TMiJCTaBH JJISI 3aKOHOJABYOTO BiTHECEHHS HOro
JI0 YHCiIa KpUMiHaNbHO-KapaHuX. ToOTo 3 mo3uiii marepiaib-
HOTO KPMMIHAJIBHOTO TpaBa 3JI0YHH 3aJTUIIAETHCS 3J0YNHOM
(3as1Ba MOTEPIIJIOTO HE € €JIEMEHTOM CKJIaJy KPUMIHAIBHOTO
MPaBONOPYLICHHS), TIPOTE, 3BaXKAIOUM Ha MO3MLII0 MOTEPIIi-
JIOTO, 3HWKYETHCS MyOJiuyHa BaroMiCTh TaKOrO JiSIHHA, L0
BUKJIIOYA€ MOXKJIMBICTH 3aIlyCKy MEXaHi3My KPHMiHAJIbHOTO
TiepeciIilyBaHHs IPaBONOPYIIHHKA.

[To-apyre, mpu 3actocyBanHi 1. 9 u. 2 ct. 115 KK YkpaiHu,
Ha HAll TIOTJISA/], Ma€ 3HAYCHHS HE CTUIBKU OL[IHKA MOTEPIIIUM
MEepIIOro i3 BUMHEHUX MisIHb SK 3JI0YMHHOTO, CKIIBKU YCBi-
JIOMJICHHSI 3I0YMHHOCTI MEPIIOTO TisTHHS [TPAaBONOPYITHUKOM,
IO y CBOIO Yepry MOPOIDKYE MOTHB YOHBCTBa 3 METOIO IPH-
XOBaHHS paHillle BYNHEHOTO KPHUMIHAIBHOTO MIPABOIOPYIIECH-
Hs1. ToOTO TyT cnij maM’sTaTd Npo KpUMiHAJIbHO-IIPABOBUM
NPUHLIUI Cy0’€KTHBHOTO CTaBJCHHS, SIKUH mepenbadae, Mo
IOPUANYIHO 3HAYUMUAMH i TAKUMH, 10 MOXKYTh TIOTSITTH 3aCTO-
CyBaHHsI 3aXO0JliB KpUMiHAJIbHOI BiJIOBIAAJIBHOCTI € JIMIIE Ti
00CTaBHHU JiSTHHSI, 1110 YCBIIOMJIIOBAJIHCH 0CO00M0, siKa TaKe
JUSTHHS BYNHMIIA.

Tox, Ha Ham norisia, nosuiis B. B. HaBporpkoi 11010
MOXITUBOCTI ITPOKYPOPA, 3BAXKAOYH HA Oe3110paIHUI CTaH M0~
TEPIiJIOro Ta BUXOASYM 3 BUMOTH 3aXUCTy IIyOJIiYHUX iHTepe-
CiB, B paMKax KPUMIHAJILHOTO MMPOBA/KCHHS 3 KBai(ikaiiero
3am. 9 4. 2 ct. 115 KK Vkpaiau posmouatn i mpoBapKEHHS
[IPUBATHOTO OOBUHYBa4YEHHS O€3 3asBU IMOTEPIIJIOTO € IIUTKOM
BUIIPABJIaHOIO;

2) cMepTh MOTEPIIIIOr0 HacTaa micist BHECCHHS iH(opMa-
wii 1o €PJIP, ajie 10 BUHECEHHS CY/IOM OCTaTOYHOTO PIIlICHHSI.
[lepur 3a Bce ciij 3BEpHYTH yBary Ha Te, IO 3 YpaxyBaHHSIM
HosoBBeneHb KIIK Vipainu 2012 poky faHa CUTyallist € IPUH-
LIUIOBO BIIMIHHOIO BiJI MOMIEPEIHBO PO3MIISIHYTOT came 3a Kpu-
TEpiEM MPUBATHOCTI/MYOIIYHOCTI MPABOBITHOCHH. SIK MU BXKe
BiZIMIYaJIM, SKIIO BIJIIOBIIHO 10 paHillle YUHHOTO 3aKOHOJAB-
CTBa Yy CIIPaBax NPUBATHOTO OOBUHYBAYCHHS €/IMHUM MPEJICTAB-
HUKOM OOBHHYBaueHHsl OyB caM TOTEpITUINiA, TO Ha ChOTOMIHI
y JaHiif Kareropii mpoBaKeHb 000B’ I3KOBOKO (PIryporo € mpo-
Kypop (3a BUHATKOM BUIIA/IKiB, KOJIU BiH BiIMOBUBCS BiJ 00BU-
HYBa4YeHH:I, aJie po 1ie — aai). Tox, cydacHMi cTaH Cripas 1ie-
pendadae MHOXKHMHHICTB Cy0’ €KTIB Ha CTOPOHI OOBHUHYBauCHHS
B IIPOBA/DKEHHSX IPUBATHOTO OOBHHYBAYEHHS, a BIITAK CMEPTh
MOTEPIIJIOr0 He MPHU3BOAUTH JI0 3HUKHEHHS BKa3aHOT CTOPOHH,
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OCKLIbKH 3 MOMEHTY BHeceHHs iHpopMaii 10 €P/IP 000B’ 130k
3I1HCHIOBATH KPUMiHAJIBHE NEpPECIioyBaHHs NOKIANAEThCS Ha
OpraHu ciijicTea i npokyparypu. [Ipu ibomMy n1aHuii 000B’ 30K
30epiracThest 10 MOMEHTY 3aBepIIeHHs KPUMiHAIBHOTO MPOBa-
JDKEHHS, 1110 3HAMEHYEThCSl BUHECEHHSIM CYJIOM BUPOKY a00 3a-
KPUTTSIM [IPOBADKEHHS Y 3B’A3KY 13 BIIMOBOIO IIOTEPIILIONO Bif
OOBMHYBAUCHHS UM 3a OJIHIEIO 3 HIIMX MTi/ICTaB, MEepeI0aueHUX
3akoHOM. 3BepHeMo yBary, mo KIIK Ykpainn He HazuBae Takoi
MiICTaBU JUISl 3aKPUTTS. KPUMIHAIBHOIO IPOBAKEHHS Y (hopMi
[IPUBATHOTO OOBMHYBAYEHHS SIK CMEPTh MOTEPIIIOro, a TAKOXK
HE Ja€ >KOIHMX IIJICTaB OTOTOXKHIOBATH NAHMH FOPUANYHHI
(axT 3 BIIMOBOIO MOTEPIIIJIOTO BiJl OOBMHYBAYCHHSI 10 il Ka-
Teropii IMpoBa/KeHb. 3Ba)Kalodn Ha BKa3aHe, JOBOJI TUBHUMH,
Ha Halll OIS/, € OKPEMi BUIAJIKU IIPaBO3aCTOCOBHOI IIPAKTH-
KM 3 JIAHOTO MTUTaHHS, SIKi JISMOHCTPYFOTh IHTEPIIPETAIIIF0 CMEp-
Ti TIOTEPIIJIONO B MPOBA/DKCHHSIX MPUBATHOTO OOBHHYBAUCHHS
SIK OTO BiZIMOBY BiJl OOBHHYBadCHHS.

Hanpukiaz, 3rifHo 3 yxBajolo BilbliaHchKoro pailoHHOTO
cyny Kiposorpazcekoi obnacri Biz 24 Bepechs 2014 poxy Oco-
6i_1 Oys10 «ripen’siBIeHO OOBUHYBAYCHHS B TOMY, 1110 BiH 27 KBIiT-
Hs1 2014 poxy 6mmseko 12 rox. 00 XB., mepeOyBaroun HEMOIAIiK
BiJI BIIACHOTO JIOMOBOJIOIHHS, 3yCTpiB cBoro cyciza Ocoly 2,
SIKAI TIPOXOJIMB TOB3 HBOTO. B 11e#i yac, Ha IpyHTI HEMPHSA3HUX
crocyHkiB, Ocoba 1 nHanic Oco0i_2 BIiIpi3KOM arOMiHIEBOT
TpyOU JIBa ynapw Io JiBiif HO31 B 00NACTI CTErHA, CIPHINHUB-
1Y TiIECHI YIIKO/PKEHHS Y BUIVISI KPOBOBWIMBY Ha LIKIpi 30-
BHIIITHEO-0OKOBOI IMOBEPXHI JIIBOTO CTETHA, SIKi 3T1IHO BUCHOBKY
cynoBo-MeruHoro excriepra Ne 114 Big 02 mumas 2014 poky
BIJIHOCSTBCS IO KaTeropii JISTKUX TUIECHUX YIIKOMKEHb. Taki
nii Ocobu 1 opraHoM I0CYZOBOIO PO3CIiTyBaHHS KBalidi-
xoBaHi 3a 4. 1 ct. 125 KK Vkpainu sk yMHCHE JIeTKe TiJecHe
YIIKO/pKeHHsI. [IpOKypop y MiITOTOBYOMY CYIOBOMY 3acCiiaHH1
MPOCHB 3aKPUTH KPUMIHAIBHE NTPOBAIKCHHS, OCKLIBKI TIOMEp
HOTEpILINiA 10 AaHiii crpasi, JaHa cripaBa BITHOCUTBCS 0 KaTe-
ropii MpHUBATHOrO OOBHHYBAYCHHS, BIAMOBIIHO MOTEPNUINNA HA
JaHWH 9ac He MOKe MIATPUMYBaTH OOBHHYBAYCHHS, B 3B’SI3KY
3 YUM MPOBA/DKCHHS MO JaHid CrpaBi MUBrae 3aKpUTTIO.
OO0BUHYBaueHUIl HE 3alepedyBaB MPOTU 3AKPUTTS KPUMiHANb-
HOT'O MPOBAKCHHS Y 3B’A3Ky 31 CMEpPTIO MOTEPNijioro. ... Bin-
noBizHO 10 1. 7 4. 1 ct. 284 KIIK Vkpainu, KpumiHaIbHE Mpo-
BaJDKEHHS 3aKPHBAETHCS B Pasi, SIKIIO TTOTEPITUTHI BiIMOBUBCS
BiJl OOBUHYBaYeHHS Y KpPUMiHAIBHOMY IPOBALKEHHI y (opmi
IPHUBATHOTO OOBHHYBadeHHS. ... bepyuu 110 yBaru Te, 110 IaHe
MIPOBA/KEHHSI € KPUMIHAIBHUM TIPOBA/DKCHHSIM y (hopMi TpH-
BaTHOTO OOBHHYBA4YEHHS, SIKe MOXKe OyTH pO3IOYaTe CIiITIUM,
IIPOKYPOPOM JIMIIIE Ha MiJCTaBi 3asBU HOTEPILIONO Ta MOXE
TPHBATH JIUIIE 32 YMOBH ITiITPUMAHHS CaMe HUM OOBHHYBa4CH-
HSl, TOMY JIaHE MPaBO MOTEPIIJIOr0 € 0COOMCTUM HEMaHHOBUM
IIPaBOM, a OT)Ke He JIOIyCKAa€e NMPaBOHACTYMHUITBA. TakuM Yu-
HOM, BPaxOBYIO4H Te, 110 MOTEPITUINIA ITOMep 1, BIATIOBIAHO, Bijl-
CyTHI 00CTaBUHU, Ki CBIYaTh PO MiATPUMAHHSI OOBHHYBaYCH-
HS1 IOTEPIILINM, CYJT BBaKA€ HEOOXITHUM 3aKpUTH KPUMIHAJIbHE
npoBapKeHHs 3riiHO 1. 7 u. 1 c1. 284 KIIK Ykpaiuuy» [14].

[HIIMM, HE MEHII ITOKAQ30BMM BHITQJKOM, OKPIM TOTO BXE
13 «anessuifHUM IPOJOBKEHHAMY, € pilieHHs Bonogapcsko-
ro paiionHoro cyay KuiBchkoi obnacTi. Tak, Bka3aHUM Cy[10M
y XOAi PO3MISILY KPUMIHAIBGHOTO TPOBADKEHHS BiITHOCHO
Ocobu_1, sxuil 00BUHYBauyBaBCs y BUMHEHHI KPUMIiHAJIb-
HUX [IPAaBONOPYLIEHb, IepeadayeHux 4. 1 ct. 185 Ta u. 2 cT.
125 KK VYkpainu, cyn 17 rpyaas 2013 poky cCBO€I0 yXBajoro
MPOBA/KCHHS B YaCTHHI 0OBHHYBaueHHs 3a 4. 2 cT. 125 KK
VkpaiHu 3aKpUB, OCKUIBKH OyJIO BCTaHOBJIEHO, IO MOTEpIIi-
JIMii, 3 3asiBOIO SIKOTO PO3MOYare MPOBAKEHHs, moMep (Tpo
10 BHJIAHO CBIJIOLTBO MPO cMepTh Bix 27 nucromaga 2013
POKY) 1 y CyZIOBOMY 3aciJaHHI IPOKYpOp 3asBUB KIOIOTaH-
HS PO 3aKPHUTTS KPUMIHAIBHOTO HMPOBADKEHHS Y 3B 3Ky 3i
CMEpTIO MOTepIijoro. Beaxarouu, Mo CMEpTh MOTEPIIIOro
€ HAJISKHOI MIJCTABOK JUISl 3aKPUTTS KPUMIHAIBHOTO IPO-
Ba/DKEHHS Y (opMi IPUBATHOTO OOBHHYBaueHHS, KEPYIOUHCh
. 7 4. 1 cr. 284 KIIK Vkpainu, cyn KIOHNOTaHHs IPOKypopa
3aJI0BOJILHMB 1 3aKpHUB MpOBaLKEHHs [15].

IToka30BO, 1110 MPHUHIIMIIOBO IHIINY OI[IHKY JaHiil cuTya-
il HAJIaB MPOKYPOp BUIIOTO piBHA. Tak, «CBOIO amelsIiiHy
CKapry IpoKypop OOIPYHTOBYBaB THM, IO, Ha HOro IyMKY,
CYZOM JIOITYIIEHO iCTOTHE MOPYIICHHS KPUMiHAIBLHOTO TIPOIe-
CYyaJIbHOTO 3aKOHY Ta HEeMPaBIILHO 3aCTOCOBAHO 3aKOH YKpai-
HU IIPO KpUMIHAJIbHY BiIIOB1AIBbHICTG 1 3a3Ha4aB, 1110 CT. 284
KIIK VYkpainu nependaueHuil BUKIIOUHUM Hepesik MifcTaB
JULSL 3aKPUTTS KPUMiHAJIBHOTO IIPOBAIKEHHS, Cepejl IKUX Taka
mijicTaBa sIk CMEpTh TOTepIiyioro BigacyTHs» [16]. TIpu npomy
HO3UILIS IIPOKypopa Oyia IUTKOM HMiATpUMaHa i AnensniitHuM
cynoM KwuiBcbkoi oOnacTi, sSIKMil BKa3aB, IO «3aKpUBAIOYU
npoBapkeHHs 3a 4. 2 ct. 125 KK Vkpainu cyn nmocunascs Ha
m. 7 4. 1 cr. 248 KIIK Vkpainu. [Ipu 11boMy sIK MiJICTaBy s
3aKPUTTSA 3a3HaYMB BCTAHOBJICHHII B XOMI CYIOBOTO PO3IIIS-
Iy KPUMIHAJIBHOTIO HPOBAKEHHA (akT CMEpPTi MOTEPIHiIoro.
[Mepemnik migcTaB Aj1st 3aKPUTTS KPUMIHAIBHOTO MTPOBAJKCHHS
BcraHoBineHui monokeHHsME cT. 284 KIIK Vkpainm, cepen
SIKAX TaKa IMiJICTaBa sSIK CMepPTh MOTEPIIIOro BicyTHs. Biarak
KOJIETiSl CY/J1iB MOTO/KYETHCS 3 MO3UIIEI0 MTPOKYpPOpa LI00
TOT0, 1110 3aKPUTTS KPUMiHAJIBHOTO MPOBAKEHHS 3 HAaBEAECHOT
MiJICTaBU HE TPYHTYETHCS HA BUMOTax 3akoHy» [16].

BpaxyBaHHsI BHIIIEHABECHOI MPAKTUKH (30Kpema, Ipak-
TUKH CyAiB OOJIACHOTO PiBHsI) Ta BUKJIAQJEHOIO HaMHU TeOpe-
TUYHOTO Oa4yeHHS CUTyalii JO3BOJSIOTH HAMOJIATATH Ha TOMY,
[0 HACTAHHS CMEPTi MOTEPIIIIOro y MpOoBaKeHHI y (opmi
MPUBATHOTO OOBWHYBAuCHHs MICIsl BHECEHHs iH(popmanii 1o
€PJIP, ane 1O BUHECEHHS CyAOM OCTaTOYHOIO PILlIEHHS HE
MO>KE€ OTOTO>KHIOBATHUCS 13 BIIMOBOIO MOTEPIILIOTO Bil 0OBHHY-
BAUYCHHSI 110 JJaHil KaTeropii MpoBa’KeHb, a BIATAK HE € MMiJICTa-
BOIO JUISl 3aKPHUTTS KPHMIHAIBEHOTO MPOBA/KEHHS. 32 HOBUM
KIIK VYkpaiHu y NpoBaiKEHHSX IPUBATHOIO OOBHHYBAUCHHS
3 MOMEHTY BHeceHHs iH(opmarii 1o €P/IP kpuminansHe nepe-
CITilyBaHHs 3a0€3MeUyI0Th JIep)KaBHI OpraHy, a BiITaK CMEPTh
MOTEPIIJIOr0 HE JIKBiye CTOPOHY OOBUHYBAYCHHS, TOX MPO-
BaJUKEHHS Ma€ MIPOJOBKYBATHUCS y 3BUYAHHOMY PEXKUMI;

3) motepminuii mMoMep Mix 4ac CTajii AOCYIOBOTO pO3-
cimiyBaHHs a00 CyJOBOTO PO3IVISLY, IMICHS YOTO MPOKYpPOpP
BIIMOBHBCSI BiJl MiATPUMAHHS JCPKABHOIO OOBHHYBAYCH-
Hs. Po3mian naHoi cuTyalii € MOXIMBUM, BPaXOBYIOUH 3pO-
OneHuii HaMM BHUCHOBOK IIOJO MPOIOBKEHHS MPOBAKEHHS
MIPUBATHOTO OOBHMHYBAYECHHS, HE3BAKAI0OUW Ha CMEpTh IO-
TEPIIJIOT0, 3a 3asIBOIO SIKOTO TaKe IMPOBAPKEHHS OyJI0 po3Io-
YaTe, 32 YMOBH, 110 BKa3aHUH opuaudHuil (akT mMaB micue
nicis BHeceHHs iHdopmarii o €P/IP i 10 BUHECEHHS CyIoM
OCTaTOYHOTO CYIOBOTO pimieHHs. JlyMaeThcs, 0 BUMOTa Mo-
CJIITOBHOCTI Ta Y3TO/KCHOCTI BUKJIAZCHUX B POOOTI TO3HUILii
3000B’s13y€ HAC IITyKaTH BUPIIICHHS JAHOI CHTYaIlil, BUXOITIH
3 paHille HaBeIEHUX HAMU YMOBHUBO/IB. 30KpeMa, i3 BUCHOBKY
mpo Te, mo 3a HoBuM KIIK Vkpaiam y mpoBamkeHHSIX Mpu-
BaTHOTO OOBUHYBAYCHHS 3 MOMCHTY BHECEHHS iH(pOpMAIIii 10
€PJIP xpuMiHalbHe HepeciifyBaHHs 3a0e31euye IpoKypary-
pa i, BiANOBIAHO, CMEPTh MOTEPIIIOrO HE JIKBiAy€e CTOPOHY
O0OBHHYBAUCHHS, JIOTIYHO BHTIKAE IHIIMA BHCHOBOK: «PO3-
TIOPSTHAKOM» OOBHWHYBA4Y€HHSI 3aJIMIIAECTHCS MPOKYPOp, LIO
HaJla€ oMy MOBHE MPaBO 32 HASBHOCTI BiJIOBIHUX MiJICTaB
pealtizyBaTH CBOE MOBHOBa)KEHHS 11010 BiIMOBH BijJl OOBHHY-
BaueHHA. [lo3uIisi poauyiB (MIPaBOHACTYITHHUKIB MOTEPIIJIOrO
y MarepiagbHO-IIPaBOBOMY PO3YMiHHI) B TAKOMY BHIIQJIKy HE
MOBUHHA MAaTH 3HAYCHHSI, OCKUJIbKH, MMO-TIePIIe, YNHHE KPHMi-
HaJIbHE IPOLeCyaIbHEe 3aKOHOAABCTBO YKpaiHM He mependa-
Yae MPOLECYaJbHOTO NMPAaBOHACTYMHUITBA Y IMPOBAIKECHHIX
MIPUBATHOTO OOBHHYBAYeHHs, a, MO-Ipyre, MiICTaBaMy Ui
BIZIMOBH IIPOKypopa BiJi OOBHHYBAUCHHS € BCTAHOBICHHS
YHHHUKIB, 110 00’ €KTUBHO BUKIIFOYAIOTh MOXIIUBICTh TPOJIO-
BXKEHHS KpUMIHAJILHOTO MIEPECITiTyBaHHs 0COOM;

4) cMepTh TIOTEPIILIOT0 Y MPOBAKEHHI MPHUBATHOTO 00-
BUHYBaueHHsl cyOcmaiapHOT (OpMH HacTaja INCIs BiIMOBH
IPOKYypopa Bif MIATPUMAHHA AEP>KaBHOIO OOBHHYBAuY€HHS Ta
NPUHHATTA HOTEPIIIMM TsATaps JoKasyBaHHS Ha cebe. [Tpun-
LIUIOBA BIJMIHHICTh JaHOI CHUTYaIlil BiJl BHIICONMUCAHUX MO-
JiTaEe y TOMy, [0 Y I[bOMY BHIIAJKy OOBHHYBAUCHHS € IIPHU-
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BaTHUM, TaK OM MOBHTH, «B YHCTOMY BUIJIS» 0€3 Oyab-sKUX
«IOMIIIOK ITyOIiYHOCTI» B (POPMI yUdacTi opraiB NpoKypaTypH
y KpUMIHQJILHOMY TepeciiayBaHHi. Binrak y mnpoBapKeHHI
TIPHBATHOTO OOBUHYBAUCHHA CyOcHaiapHOi (hopMu cMepTh Mo-
TEpIIIOro, SiKa HacTala MicJsl BIAMOBY IIPOKYpOpa Bil MiATPU-
MaHH$ I€PKaBHOTO OOBUHYBAUECHHs Ta IPUHHATTS IOTEPILIUM
TSrapsi JOKa3yBaHHS Ha ceOe, 1Mo CyTi LIJIKOM JIKBIye CTOpPO-
Hy oOBHHyBadeHHS. Lle, 3Bakaroun Ha 3acay 3MaraibHOCTI, ¥
CBOIO Uepry I030aBIsl€ Cyl MOXIIUBOCTI IPOJOBXKYBATH PO3-
IJISA HO CYTi 1 «3MYyIIy€e NMOCTAaBUTH Y MPOBAIPKEHHI KPaNKy»
HITIAXOM HOTO 3aKpUTTA. AJle SIK pa3 TyT BUHHKA€E MpooneMa BU-
3HAUCHHS MiJCTaBH TAaKOTO 3aKPHUTTS. 3 OJHOTO OOKY, 3aKpHTH
IIPOBAUKEHHS y 3B’A3KY 13 BIIMOBOIO IIPOKYypOpa BiJ HMiITPH-
MaHHS JIep’KaBHOTO OOBHHYBAuY€HHS Cyl HE B IpaBi, OCKiNb-
KM TIOTEPIINH BUCIOBUB Oa)KaHHS MIiITPUMYyBaTH OOBUHYBA-
YEHHS caMOCTIiHO (1 HaBITh SKUICH Yac HOTO peasi3oByBaB).
3 IHINOTO — BIACYTHS H MOMIIMBICTb 3aKPUTTS [IPOBALKEHHS 3
TaKUM IOpPUIUYHUAM (AKTOM, SIK CMEPTh IOTEPIILIOr0, OCKIIBKU

cepeJl BHYEPITHOTO MepeltiKy MiACTaB UL 3aKPUTTS, 3a3Ha4CHOT
migctaBu c1. 284 KIIK Ykpainu He Ha3uBae. JlymMaeThcs, M0
came B Takiil CUTyallil, 3BaKaro4H, MO-Mepliie, Ha BiJCYTHICTh
MyOIIYHO-TTPABOBOTO MEXaHI3My 3aXHCTy TMPHXHUTTEBUX 1H-
TepeciB MOTEPIIIIOro, IMO-ApyTe, Ha 3aBAaHHS KPUMIHAIBHOTO
poLecy 3a0e3MeUnTH MPUTATHEHHS 10 BiJIIOBIaIbHOCTI KOXK-
HOTO, XTO BYNHHMB KpUMiHaNbHE npaBonopyiieHHs (ct. 2 KITK
VYkpainu), i, TO-TpeTe, Ha HEMOXKIIMBICTh BUPIIICHHS TUTAHHS
3aKPUTTS TPOBA/DKEHHS B PaMKaxX IPaBOBOIO MOJISI YHHHOTO
KPUMIHAJIBHOTO MPOLECYaIbHOIO 3aKOHOAABCTBA YKpAiHU,
OCTaHHE JOLIIBHO MiANATH JESIKUM KOPEKTHBAM, 3aKPiMHBIIN
B TMPOBA/DKCHHSX TPHBATHOIO OOBHMHYBA4YeHHs CyOcHaiap-
HOT (OpMH IHCTHUTYT TPOLECYaTBHOTO MPaBOHACTYITHHIITBA.
Binrak, npononyemo ponoBHuTtH cT. 340 KIIK Vkpainu mo-
JIO’KEHHSM, BIAMIOBIHO JI0 SIKOTO «Y pa3i cMepTi MOTepIIiioro,
SIKMI BHCJIOBHB 3rO/ly Ha MiITPUMAaHHs OOBUHYBA4YCHHS B CY/Ii,
Horo mporecyalpHi paBa Mepexo/saTh 10 OXHOTO a00 KiTBKOX
(3a 1X 3rof010) ONIU3bKUX POIUUIB IOMEPIIOTO».
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