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KaHANAAT IOPUAVNYHUX HayK, JOLEHT Kadeapu
TpyZoBoro npasa HauioHa/IbHOro LOPUANYHOIO
yHiBepcuTeTy iMeHi Apocnasa Mygporo
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CTyAeHTKa (hakynbTeTy afBokaTypn HauioHanbHoOro
OPUANYHOIO YHiBEpPCUTETY iMeHi Apocnasa Myaporo

NMPUN3HAYHEHHA HA NMOCAAN IT'OJ1IB TA SACTYTIHUKIB INONIB
MICLEBWUX AEPYXABHUX AAMIHICTPALIIA AK MIACTABA
BVUHNKHEHHA IHOMBIAYAJIbHUX TPY JOBUX NMPABOBIAHOCKWH

CTaTTa NpucBAYeHa AOCNIIKEHHIO MOHATTA Ta PoAi NPU3HAYeHHS SK 3aK/IFOYHOT0 HOPUAMYHOIO (hakTy B CUCTEMI
IOPUANYHMX aKTiB NP 3aMilleHHi nocag, rofis i 3aCTYNHUKIB roiB MiCLEBMX fepXKaBHUX aAMiHicTpaLili. 3okpema, o-
CNiKEeHO ICTOPUYHI acnekTW po3BUTKY LibOrO NPaBOBOr0 NMOHATTS, 3MICTOBHe HaNOBHEHHS MOHATTA Npu3HadyeHHs. O6-
'PYHTOBaHa A0LiNbHICTb 32CTOCYBaHHSA LibOro Cnocoby A/1s 3aMillieHHA nocaj, rois MiCLeBMX AepXXaBHUX aaMiHicTpaLiii
Ta TX 3aCTYMHUKIB, Or0 pe3y/IbTaTMBHICTb 3aCTOCYBaHHA Ha NpPaKTuLi. PO3rnsHyTi TEOpeTUYHI 3acady 3aCTOCYBaHHS
(haKTUYHWX CKNafiB NPy BUHUKHEHHI TPYA0BMX NPaBOBiAHOCHH.

Knto4yoBi cnoBa: HOpuanYHWI (hakT; CKNagHi FpUANYHI (aKTh, akT NpU3HaYeHHs; KOHKYPC; KOHKYPCHI mocagu;
ronosa Ii 3aCTYMHWUKWN FrOI0BM MiCLLEBUX fiepXXaBHUX afMiHICTpaLiii, CTPOKOBUIA TPYA0BUIA LOTOBIp.

MocTaHoBKa npobriemun. MNMpobnema po3yMiHHA
TePMiHY «NpPU3HAYeHHS» MPU3BOAUTL [0 HEOAHO3HAau-
HOCTI A0ro 3acToCyBaHHsi B HOPMaTVBHO-MPaBOBMX aK-
Tax, amke gediHiLiT «NpU3HaYeHHs» Ha 3aKOHOAAaBYOMY
piBHI He BU3HaueHo. | Taka pi3HOMaHITHICTb 3aCTOCYBaH-
HS LIbOro TEPMiHY B TEKCTAX 3aKOHIB PO3MMBaE opuany-
Hi MeXi UbOro rnoHATTA, BHOCUTb NAyTaHWHY B Ande-
peHuiauito nigcTaB BUHMKHEHHSA TPYAOBMX NPaBOBiAHO-
CWUH, 30KpeMa, LWOAO0 OKPEMOI KaTeropii gep>KaBHUX
CNy>60BLiB - rofliB MiCLEBMX Aep>KaBHUX afMiHicTpa-
Lifh Ta X 3aCTYMHMKIB.

AHani3 HayKoBUX AOCAifKeHb i ny6nikauiin 3
TeMW. TeOPeTUYHI Ta NPaKTUYHI NPo6eMUN NMPU3HAYEH-
HSi Ha nocafy [epXKaBHUX CNY>K60BLiB, KOHKYPCHe 3a-
MiLLeHHS nocag, B CBili yac AOCNifAKyBany Taki BUeHi, AK
M. . AnekcaHgpos, A. C. MNawkos, B. b. Vcakos,
B. I. MpokoneHko, B. B. EpbomeHko, H. M. HeymuBsaii-
yeHko, J1. B. ConogosHuk, K. FO. MenbHuk, M. I'. Mo-
Kpuupka, O. B. JlaBpuHeHko, A. O. MosuyaH, A. B. Bu-
KoBa, B. B. By3sycuii, Ta iHLwi.

HeBupilleHi paHiwe npo6neMmn. Y BiTUU3HSAHIN
HayLi 1 foci 3amwatoTbea HegoCTaTHLO PO3POBAEHMU
NeBHi MONOXKEHHSA, AKi CTOCYIOTbLCS NMPU3HAYEHHSA Ha Mo-
cafly, NpU3HaYeHHs 4ep>KaBHOro Cny>60BLUSs Micns KOH-
KYPCHOro Bif60py, po3Me)KyBaHHS ab0o OTOTOXHEHHS
NpU3HaYeHHs AepXKaBHUX CNy>XX60BLIB Bif, iHLWNX Nig-
CTaB BUHUKHEHHS TPY0BUX MPaBOBigHOCKH.

MeTa. MeToto L€l cTaTTi € BU3HAYeHHs 1 BAOCKO-
HauleHHs nopsagKy (npolefypu) 3amilLleHHsA nocag ronis
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MiCLLEBMX Aep>KaBHMX aAMiHICTpaLii Ta X 3aCTynHUKIB
i ponb akTa NpU3Ha4YeHHs B LibOMY MPOLECI.

AKTYa/IbHICTb. AKTya/IbHICTb JaHOT CTaTTi BU3Ha-
YaeTbCa TUMW NONITUYHUMW NPOLECaMK, Lo 3apas Bif-
6yBatoThCA B HaLLi fepkasi, a came — 06paHHAM HOBO-
ro Mpe3sngeHTa YKpaiHu, HacniKom 4oro € Kajposi pi-
LLeHHA B Aep>kaBHOMY anaparti, amke [Npe3ngeHT Mae
npsiMe KOHCTUTYLi/iHe NpPaBo MpPU3HaYaTK YacTuHY Aep-
YKaBHUX CNy>K60BLiB. B Mexax ui€l cTaTTi akTyaslbHUM
€ 4OoCniAMTY NpaBo rpoMafsH Ha Aep>kaBHy Cnyxoy B
MiCLIeBMX Aep>KaBHUX aAMiHicTpaLisx. Takox 3anuiua-
€TbCA BIAKPUTUMM YaCTUHA NUTAHb MPO TUX FONiB Mic-
LeBUX AEPXKABHMX aAMiHICTpaLii (X 3aCTYNHUKIB), AKi
6ynn npmsHadeHi 3a yacu Mpe3ngeHTta MopoweHka M.0.

Bunknag ocHOBHOro matepiany.

Cepefi NepwmMx NpaBoBMX AUcepTauiiHMX ocni-
[DKeHb 3 yaciB HabyTTa He3a/IeXXHOCTI YKpaiHO Hay-
KOBL,i MPUAINAAN 3HAYHOT yBaru NUTaHHAM TPYLOBUX
(cny>k60BMX) NPaBOBiAHOCKH 1 MigcTaBam X BUHUKHEH-
Hs [1,2]. Po3noyaBLuUmM B YKpaATHCBKIiW HayLi TpyA0BOro
npasa JOCNIAPKEHHS NUTaHb NPO OpraHisauiinHo-npaso-
Bi (hopmu 3alyyeHHs rpoMagaH Ao npaui i npo gopmu
peanisauii rpomagsaHaMuy npasa Ha npawo, EpbOMeHKOM
B.B. 6yB 3anponoHoBaHWii nepenik ¢opm peanizauii
npaea Ha npauto B TPyA0BOMY MpaBi (OpraHisauiiHo -
npaBoBMX (hOpM 3a/TyHeHHs A0 npaui), SKi 'y BUrIsagi
nigcTaB BUHWKHEHHA TPYAOBUX MPaBOBiAHOCUH Byno
pekoMeH0BaHO 3akpinuTy B Kogekci 3aKoHiB Npo npa-
Lo YkKpaiHu: (a) yKnageHHA Tpy[oBOro [OroBopy
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(KOHTpaKTy), (6) 06paHHA Ha nocagy, (B) obpaHHA 3a
KOHKypcoM, (r) npu3HaveHHs Ha nocagy, (4) NpUAHATTA
Ha poboTy monoanx taxisLis, (€) HanpaBfeHHs Ha po-
60Ty B paxyHOK 6poHi (kBoTun), (€) npuiiom (BCTyn) y
UNeHN, SKLLO Y/1IEHCTBO 06YMOBEHO 06O0B'A3KOBICTHO
ocobucToi npaui [1, C. 68-78, 170]. MNMpn3HaYeHHIO Ha
nocagy siK CaMOoCTilHil NigcTaBi BUHMKHEHHS TPYA0BMX
NpPaBOBiIAHOCUH BYB MPUCBSYEHWIA OKPEMWIA NiAPO34in
anceptauii [1, C. 141-155]. Mununenko M., BU3HaunBs
nepenik NigcTas Ansi BAHWKHEHHS NPaBOBIAHOCUH 3 Ha-
AiMaHOol npaui HacTynHMM YMHOM: TPYAOBUIA LOrOBIp;
KOHTPAKT; NPU3HAYeHHA [ep>KaBHOro CNy>60BLA Ha
nocagy; obpaHHA Ha BUOOPHY nocagy; 06paHHS 3a KOH-
KYPCOM; HanpaB/IeHHS1 Ha po60oTy MOoNoAMX (haxiBu,iB;
Cy[i0Be piLeHHs Npo YKIafeHHs TPYA0BOro Aorosopy
[2, C. 30-124,133,134]. MenbHuk K.FO. nigcrtaBamun
BUHWKHEHHSA TPYLOBMX BifJHOCUH, KpPiM TPyAOBUX [0-
roBOpIB, BBAXKAE aKTW NPU3HAYEHHS Ha nocagy, 06paHHs
Ha nocagly, 3aTBepyKeHHs Ha rnocagi, pe3yibTaTr KOHKyp-
Cy, pPiLUeHHA cyfy, Harpas/ieHHA Aep>KaBHOO CyX60t0
3aiHATOCTI Ha POo6OTY 3a paXyHOK BCTAHOB/IEHOT KBOTU
[3, C. 233]. He oMMHynu Wi NUTaHHA 1 aBTOPW MPOEKTY
TpygoBoro kogekcy Ykpainu MpoiicmaH B.B., [eHicoBa
J1.N., MNanies M.M. BoHM 3anponoHyBann B YaCTUHI 2
cTatTi 31 «BUHUKHEHHSI TPYAOBUX BiAHOCUH» BU3HA-
YUTU NiJCTaBOK BUHUKHEHHSA TPYLOBUX BiAHOCUH TPYy-
[l0BWiA fOrOBIp, ay CUTyaLlisix, SKi BYeHi MOB’s3yHOTb 3
(hakTUUHMMK CKNagamu, BBaXKaTu LU0 Yy BMMNajKax, ne-
peabayeHnx 3aKOHOLABCTBOM, CTaTYyTHUMU JOKYMeHTa-
MW a60 HOPMaTUBHUMM aKTamu poboToAaBLSA, KOTEKTUB-
HVMM [OroBOPOM, TPYZOBUIA AOrOBIp YKIaAaeTbCa Ha
niAcTaBi: NpU3HaYeHHs Ha Nocady; 06paHHA Ha nocajy;
pe3ynbTaTiB KOHKYPCY; pilleHHs cyay [4]. He 3Baxaroun
Ha NeBHi fOCUTb CYTTEBI BiAMIHHOCTI NPaBOBMX NO3MLLi
yCi fOCNIAHNKM BU3HAIOTb ICHYBaHHS Y Cy4YacHOMY Tpy-
[0BOMY MpaBi OKPEMOI CaMOCTINHOT NiACTaBM BUHUK-
HEeHHA IHAMBIAYaIbHUX TPYAOBUX NPaBOBIAHOCUH —
NpU3HaYeHHs Ha nocagy (akT NPU3HAYEHHS).

TepMiH «NPU3HAYEHHS» BXUBAETLCA Y KOHCTUTYLIT
YKpaiHu, 3akoHax YKpaiHu, ykasax [Npe3ngeHTta, no-
cTaHoBax KabiHeTy MiHicTpiB YkpaiHu (Hagani KMY)
npwv BperyntoBaHHi NUTaHb NPO 3aMilLeHHS NEBHUX MO-
cag 3a pilleHHAMN YNOBHOBAXKEHMX CY6>€EKTIB B CUCTEMI
3aKOHOaB4YMX, BUKOHABUYMNX, NPaBOOXOPOHHMX OpPraHiB.
OcTaHHI HayKOoBi JOCNIIKEHHA LLOAO peryntoBaHHA
npaui (cny>xéu) gep>XaBHUX cNyX60BLiB B YKpaiHi He
[0fal0Th ONTUMI3MY LLOAO PO3B'A3aHHSA TPaanLinHNX
npo6nem y Lili LapuHi Npo Lo CBigYaTb MOCTiNHI 3MiHN
pefakLiii 3aKoHiB, SIKi PEryoTb TPYAOBI BiAHOCUHY 3
[ep>kaBHUMU CY>K60BLUAMU B LLIIOMY Tak i 3 OKpeMUmu
X KaTeropiamMun. Taka cuTyauisi, pa3oM 3 iHLIMMY (haKTo-
pamu, HeraTMBHO BIM/IMBAE Ha SKICTb Nig6opy nepcoHany
[ep>XaBHOI cny>6u, Lo 3HalLLIO BU3HAYEHHS B NiTepa-
Typi siK «negative staffselection», Tomy notpebye no-
JanbLUNX HAYKOBUX JOCAIAXKEHb Ta HampaLoBaHHS Ha-

YKOBMWX PEKOMEHALLIN LLL0A0 YAOCKOHANEHHS 3aKOHOAaB-
ctBa [5, C. 41].

B icTopnyHOMY acnekTi 3a pefakuieto 3akoHy Ykpa-
THM «[po gep>xaBHy cny>by» Big 16.12.93 poky, npu-
3Ha4YeHHA CTOCYBa/IOCA 3aMillleHHs nocag AepXXaBHUX
CNy>k60BLiB 1-3 KaTeropii, nocagn AKMx He Nigaaranm
3aMIiLLEHHIO LLISAXOM KOHKYypCy abo obpaHHs. Monosu
MiCLIEBUX Aep>KaBHUX afMiHicTpaLii Ta iX 3aCTynHUKN
rosiosn o6nacHmx, Kuiscbkol Ta CeBacTonosibCbKOT
MICbKOI [epXXaBHOT agMiHicTpauii B TOl Yac BigHOCK-
nvcsa po 1-1 kaTeropil gep>kaBHUX CAY>KO0BLUiIB, TXHi
nepLui 3aCTYMHUKN — A0 2-T, 3aCTYNHUKN — Ao 3-1, 10
AKOT TAKOXK HaNeXan rofioBn pamoHHUX, PaiOHHUX Y
MicTax Kuesi Ta CeBacTononi gep>xaBHUX agMiHicTpa-
LilA, IX 3aCTYNHUKN — go 5-i. HacTynHow pegakLieto
uboro 3akoHy Big 10.12.2015p. BepxoBHa Paga YkpaiHu
3anpoBajnsia HOBY Knacudikalito nocag, ska BK/OYae
noAin Aep>XXaBHUX CNY>KBOBLIB Ha TPU KaTeropii: «Ax,
«Bb» Ta «B», ina BCTYNy Ha AepXaBHy Cly>k6y Ha no-
cagy, siKka BigHOCUTbCA A0 OyAb-sKOT 3a3Ha4YeHOT KaTero-
piT, 060B’A3KOBOI0 YMOBOIO CTa/10 MPOXOMKEHHSA KOH-
KYpCy, a Npu3HaveHHa y AaHOMY BUNagKy 6yno KiHue-
BMM pe3y/ibTaTOM KOHKYPCHOro gobopy. Lis pegakuis
3aKoHy BigHecna nocagm ronis MicLUeBMX AepXaBHUX
aAMiHicTpauii o KaTeropil «Ax», IXHIX 3aCTYMHUKIB [0
Kateropii «b». BapTo 3ayBaXkuUTK, WO Y 3aKOHi B pefak-
uit Big 1993 poky nopgin nocag Ha Kateropii 34iicHo-
BaBCH, BMXOAAYM 3 iepapXil ep>KaBHMX OpraHiB, ToAi 9K
B 3akoHi B peakuii Big 2015 poky - 3 BU3HAYEHHS Xa-
pakTepy NOBHOBaXKeHb 3a Nocagoto [6, ¢. 75]. OTxe, Ha
ronis MicLeBMX AepXXaBHUX aAMiHIiCTpaLili nowmpunacs
BMMOra Mpo MPOXOAXKEHHS KOHKYpPCY 419 BCTYMy Ha
AepXkaBHy cny6y. Take TOoTa/lbHe 3aCTOCYBaHHS KOH-
KYPCHUX MnpoLeayp, B CBOO Yepry, npusseno o 6ara-
TbOX NPO6/EM, YCKNaAHWUIO0 MeXaHi3M 3amilleHHs Bia-
NoBigHNX Mnocag, BHec/10 gncbanaHc B CUCTeMy ynpas-
NiHHA MiCLEBMMU AePXXaBHUMW aAMiHIiCTpaLisiMy Toww.
AK BMABMIOCA 3 HAaCOM, KOHKYPCHe 3aMillieHHs nocag,
He BMMpaBgano cebe LWO40 LUUX KaTEropin gep>XaBHUX
cny>k60BLUiB (roniB MiCLEBUX AePXKaBHUX agMiHICTpaL,ivi
Ta X 3aCTYMHUKIB), afpKe O4iKyBasiocs, L0 caMe Taka
npoLeaypa KOHKYPCHOrO Big6opy i nogabLue npusHa-
YeHHS 3a6e3neynTb PIBHICTb, CrpaBeg/IMBICTb NPOXO-
[DKEHHS ANs KOXKHOro KaHauaaTa, cnpaseg/iMBICTb OLiH-
KW pe3ynbTaTiB, fKi NOKasye KaHAUAaT B NPOLECi KOH-
KYPCHOrO Bif6opy, JOBIpY 40 HbOrO, a TaKOX MiHIMI3ye
KOpynuiiHi pusunkn [6, ¢.150]. HacnpaBgai A0 KOHKypcy
Ta fjo camoT KoMiciT 3 NMTaHb BULLLOIO KOPMycCy AepXXas-
HOT BNagu, Sika 3aiMaeTbcs BiAOOPOM KaHAMAATIB, BU-
HUK/I0 YMMa/IO 3anuTaHb. AK NPUKIaj, MOXKHa HaBecTu
NPOXOMKEHHS KOHKYPCY Ha 3aHATTA BakaHTHOI nocagu
ronosn Munkonaiscbkoi gep>kaBHoi agMiHicTpauii Onek-
ciem CaBYeHKO, SIKWiA, AK | NOTpibHO 6yno, BigNoBigHO
[0 3aKOHOAaBCTBa, 6yB BU3HAHWIA HaliKpalwum 3 Tpua-
LATM ABOX KaHAMAATIB Ha nocagy 3a pesynbTaTtamu ny-
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6/1iYHOrO TECTYBaHHS, fKe CK/aganocsa 3 TecTy Ta npe-
3eHTavil nepes Komicieto (Mo cyTi, AMKTaHTy). Xoya Ha
40 cknagHWX TeCTOBMX NUTaHb BiH BiAMOBIB 3a 6 XBU-
JIVH, a [0 SIKOCTi A0ro NMCbMOBOT POGOTU 3ayBaXKeHb Y
YnieHiB KOMicii He 6yno, NpoTe YMMano 3anuTaHb Nicns
odhiliiHOro onpuntoaHeHHs pesynbTaTiB 3’ABUMOCS Y
XKYPHaICTiB Ta rPOMafCbKOCTI, AKUX Typ6yBasno, K mir
KaHAWAAT, KW, 30KpemMa, JOCTYMVB YMMaso rpaMaTuny-
HUX MOMW/OK B MUCbMOBIA po60Ti, 6yB BU3HAHWIA Haid-
Kpawmm. Tak, 30KpemMa, OAWH 3 KaHAmAaTiB Ha nocagy
nofas MO30BHY 3asBY LLUOAO0 CKacyBaHHSA pilleHH:A Komi-
Cii 3 NUTaHb BULLOIO KOpPMycCy Aep>XaBHOT Cy>K6u, npo-
Te y 3a[,0BO/IEHHI NMO30BHMX BUMOT IioMy 6yno BigMOB-
neHo [13].

ToMmy LifIKOM NOTriYHUMK Ta CBOEYACHUMU 6ynn No-
OasbLUi 3aKoHOoAaBui iHiyiaTMBy BepxoBHOT Pagn Ykpa-
THW, cnNpsIMOBaHi Ha BMUNPaBNeHHsA NOAIOHUX cUTyauiii:
BMaja BMUpiLLIMIa NOBEPHYTUCS [0 «CTaporo» nopsgKy
3aMilLleHHs1 nocag ronie Ta 3aCTYMHUKIB MicLEBUX Aep-
YKaBHMX agMiHICTpaLii WASXOM MpuU3HaveHHs, a He 3a
KOHKYPCHUM NopsigKoM. YacTuHy TpeTto cTaTTi 3 YKpa-
THW «T1po Aep>KaBHY Ccnyby» 6yn0 4OMNOBHEHO MYHKTOM
9-1 3rigHo i3 3akoHom BPY Ne 2190-VIII Big
09.11.20Mpoky:

«3. [ia uboro 3akKoHy He MOLUMPHETHLCA Ha:

9-1) ronie MicUeBMX Aep>KaBHUX aAMiHicTpauild, ix
nepLumx 3aCcTYNHWUKIB Ta 3aCTYMHUKIB;»

IMopiBHIOKOUM NiACTaBU BUHUKHEHHS TPYAOBUX Mpa-
BOBIHOCVH E€pbOMeHKO B. B. 3BepTac yBary Ha ix Big-
MIHHOCTI: Bif BUOOPHOro Ta KOHKYPCHOIO MOpPsIAKY 3a-
MiLLeHHS nocag, AKi 3 opraHisauiiHoro 60Ky xapakTe-
pU3YIOTbCA fAK AeMOKpaTU4dHi opMn 3a/lyyeHHs
rpomagsH o npaui, NpU3HaYeHHs € NPOSIBOM LieHTpa-
Ni3My HaBiTb y BMNajKaX, KON BOHO 3AiACHIOETLCA 3
ypaxyBaHHSM AYMKW rPOMafCbKNX Ta iHLIMX OpraHisa-
Liil. AKT NPU3HAYEHHS Y BMACHOMY PO3YMiHHi 3iCHO-
€TbCA He FPynoto iHAMBIAYYMIB, a O4HUM iHAUBILYYMOM.
[1, C.141]

3rigHo cT. 118 KoHCcTUTyuiT YKpaiHn BUKOHaBYy
BNagy B obnactax i paioHax, mictax Kuesi Ta CeBacTo-
noni 34iiCHIOOTL MicLEeBI AepXkaBHi agMiHicTpauii. Big-
NoBIAHO [0 Y. 4 cT. 118 KoHCTUTYUiT YKpaiHm Ta . 2 CT.
8 3akoHy YKpaiHu «Ipo micueBi gep>kaBHi agMiHicTpa-
LiT» NpU3HaYeHHs, AK Cnoci6 3amilleHHs nocag, 3acTo-
COBYETBCA LWOAO OB MICLEBMX AepPXKaBHUX afMiHi-
CTpauin, NpoTe Take NPU3HaYeHHs He € 04HO0CO60BUM
pileHHsaM. Tak MNpesngeHT YKpaiHu Npu3Hae Ha Ui rno-
cajv KaHAM4aTiB, ane BOHW nonepesHsL0 NigomparoTbes
KabiHeTom MiHicTpiB YkpaiHu Ii nogatoTbes Mpe3naeH-
Ty YKpaiHu. B yacTuHi 3 cT. 8 3aKOHY KOHKPEeTU3YETbCS
nopsAoK Nigbopy KaHAMAATIB Ha Nocagw ronis palioH-
HUX Aep>KaBHUX agMiHicTpayini. Mpono3unuii woho KaH-
AnaaTiB Ha Li nocagy BHOCATbLCA rosioBamMun BignoBij-
HUX 06NacHNX AepXaBHUX agMiHicTpauili o KMY. Ha
KOXKHY nocafly BHOCUTbCS /iuLle ofHa KaHauaartypa. B
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YacTWHI 4 cT. 8 3aKOHY MICTUTLCA YTOYHEHHS MPO Te, Lo
Mpe3ngeHT YKpaiHnm «moxke nopywmntn nepes KabiHe-
ToM MIHICTpiB YKpalHN NMUTaHHA Npo NpuU3HayveHHs
ro/10BOI0 MiCLEBOT ep>KaBHOT aAMiHICTpaLiT IHLLIOT KaH-
anpatypu». 3 UMX NOMOXKEHb CTaTTi 8 3aKOHY MOXKHa
OIATN BUCHOBKY, LLO:

(a) KMY mae BUK/OYHe NpaBo Nigoopy KaHAMAaTiB
Ha 3aMilLleHHa nocagm ronoBn obnacHoi abo paioHHOT
Aep>kaBHOT agMiHicTpauit’

(6) ronosa ob6nacHOT AepXaBHOT agMiHiCTpaLi’ mae
npaBo BHeECEHHs1 NPono3unLii Woho KaHamaaTa Ha no-
cafly rofioBM paioHHOT AepykaBHOT agMiHiCTpauiT;

(8) KMY mae BMK/IOYHE NpaBo NOrofKysBaTucs um
He NOrofyKyBaTUCst 3 MPOMNO3KLIED 00BN 06/1acHOT
Oep>KaBHOI aaMiHICTpauii Woao KaHamaaTa Ha nocagy
rosioBY pPaiioHHOT Aep>KaBHOT agMiHicTpauii,

(r) Mpe3ngeHT YKpaiHyu He Mae npasa NporioHyBaTn
(pekomeHayBaTK) IHLWOMO KaHAMaTa Ha nocagy ronosu
06/1acHOT gep>KaBHOT aAMiHICTpaLiT UM Ha nocagy rono-
BW pafioHHOT AepykaBHOT aaMiHiCTpaLil 40 TOro MOMEH-
TY, LOKM He OTpMMae nogdaHHa Big KMY;

(o) KMY mae BUKIHOYHE MPaBO NPUAHATY U He
NPUIAHATK iHLWWY 3anponoHoBaHy KaHaMaaTypy [Mpesu-
[JeHTOM YKpaiHu.

MepLunii 3aCTYNHNK Ta 3aCTYMHWUKM FONiB MiCLIEBUX
AepXKaBHUX agMiHICTpayii BUKOHYHOTb 060B’S13KM, BU-
3Ha4eHi ronoBamMu BigNoOBIAHUX AepPXKaBHUX agMiHIicTpa-
iR, i HecyTb nepcoHanbHy BiAMOBIfANIbHICTb 3a CTaH
crpaB Ha JOPYu4eHili iM ginsaHui pobotn. Mopsgok 3a-
MILLEHHA LMX nocag, BUKNaAeHUn y u. 2 ¢T. 10 3akoHy,
nepen6ayae, WO MepLunii 3acTyMHWK Ta 3aCTYMHUKN
ronosun 06/71acHOT Aep>kaBHOT agMiHiCTpauil npusHava-
I0TbhCA Ha Nocafly Ta 3BiNIbHAKOTLCA 3 MOCaAN FO/10BOKO
06/1acHOT Aep>kaBHOT aaMiHICTpaLLii 3a NOrOA>KEHHAM i3
KMY. Mepwnii 3aCTYNHWK Ta 3aCTYMHWKN FON0BU pa-
MIOHHOT fepykaBHOT agMiHiCTpayil NpM3HaYarTbhCA Ha
nocafy Ta 3BiNIbHAKOTLCA 3 NOCAAW FO/I0BOK ParioHHOT
Jep>KaBHOT agMiHICTpaLii 3a NOrog>KeHHAM 3 r0/10BOKO
061acHOT Aep>KaBHOT agMiHicTpauil.

MonoxeHHs ctateit 8, 10 3akoHy cniBnajatoTb 3
NONOXEHHAMU NYHKTIB 1), 4) yacTuHU 2 cT. 23 3aKOoHY
YkpaiHn «Mpo KabiHeT MiHICTpiB YKpaiHu» nNpo noBHoO-
BaKeHHA KMY 3 MicLeBMMU AepXKaBHUMW agMiHicTpa-
LigMn» 3a AKUMU, 30KPEMa,:

KabiHeT MiHicTpiB YKpaiHu po3rnagae nuTaHHA
Lofo:

- NOrof>KeHHs KaHAnAaTyp 3acTyMHUKIB rofis 06-
NacHUX AepXXaBHUX aAMiHICTpaLii;

- NpW3HaYeHHs Ha nocagy abo 3Bi/IlbHEHHA 3 Nocaan
roniB MiCLEBMX Aep>KaBHUX aAMiHICTpauiii i BHECEHHS
Mpe3ngeHTy YKpaiHu BignoBigHMX nogaHxs',

AHani3 nonoxeHb KoHCTUTYUIT Y KpaiHKn, 3aKoHIB
Ykpainm «[po Mmicuesi Aep>kaBHi agMiHIicTpauii», Ta
«lMpo KabiHeT MiHicTpiB YKpaiHu» cBifgunTb, WO 3a-
KOHOZaBeLlb BUKOPUCTOBYE MPU3HAYEHHSA Y AKOCTI (hak-
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TUYHMX CKNadiB AK MiACTaBu BUHUKHEHHS IHOVBIAYa/b-
HUX TPYL0BMX NPaBOBIAHOCWH 3 rof0BaMu Ta 3aCTYMHU-
KamMun ronis MicLeBUX Aep>aBHUX afMiHicTpaLiii.
PaKTUYHWI CKNaf 3aBepLUEHO, KOMW BCi A0ro efleMeHTH
HaKoMuuyeHi, He 3aBepPLLEHO, SIKWO BiAgCYTHIN xouya 6
OAMH enemMeHT. TakuM YMHOM, 3aBepLUEeHICTb (He3aBep-
LLEHICTb) XapaKTepusye CTaH PakTUYHOro cKnagy, CTy-
NiHb PO3BUTKY Oro cTpyKTypu. OLiHKa CTyneHs 3a-
BEpPLUEHOCTI (haKTUYHOIo CKady nepegbayae NOpiBHAH-
HA (haKTiB, WO CTaHOB/ATL (PaKTUUYHY OCHOBY CKNajy 3
Moro 1opnanyvHoLo mogennto. dakTUuuHUA cknag 3asep-
LLeHO, KO/M MOro hakT4Ha OCHOBa MOBHICTHO BiAMOBI-
[aE HpNAnYHIA Mogeni, 3aKpinseHin y rinoTesi opu-
OVYHOT HOpMW, | He 3aBepLUeHO, KO LS BiANOBIAHICTb
BIACYTHS.

Y TpyLoBOMY npasi MigcTaBaMu BUHUKHEHHA TPY-
[0BUX MPaBoOBIAHOCUH BUCTYNalOTb TPYAOBUIA AOroBip
Ta hakTn4Hi cknagm [10, C. 191]. Tpygoswuii gorosip -
Lie CKNlagHe rnpaBoBe BULLE, KNI MOXe MaTu MUCbMOBY
abo ycHy hopmu. Y HayLi TPy[oBOro rnpasa BiH po3-
rNsjaeTbCcs B TPbOX acnekTax: K opma peanisauil
npasa rpoMafsH Ha npauto; SK nigcraBa BUHUKHEHHS
TPYAO0BUX NPaBOBIAHOCUH; AK IHCTUTYT TPYA0BOIoO npa-
Ba, 06>€AHYHUNI HOPMU, L0 PErYNIOTL NPUROM Fpo-
MafsH Ha poboTy, TX nepeBefeHHs i 3BiNbHeHHsA. CKnag-
HICTb TPYZOBOro AOroBOpY BM3HAYAETLCHA HAsABHICTIO Y
ioro 3MmicTi ABOX BOMEBUSABNEHb CTOPIH TPYAOBOro Ao-
roBopy, a TaKoX BUPI3HEHHSIM 060B’s13KOBMX (HEOOXia-
HUX), (hakynbTaTUBHUX (LOAATKOBMX) Ta HOPMAaTUBHUX
YMOB. MHOXWHHICTb XapakTepUCTUK TPYAOBOro AOro-
BOpPY CBig4nTb NpO Te, WO TPYAOBWUI JOroBip cnif Big-
HECTW A0 KaTeropii CKNagHMX IpuandHnx akTis. Tomy
MU BUPI3HAEMO MiACTaBy BUHMKHEHHA TPYAO0BUX MNpaso-
BifHOCVH i SIK (DaKTUYHWI CKNag, i AK CKIagHUn ropu-
OUYHUIA (haKT, Ui NOHATTA He TOTOXHi. BignosigHo,
MPOCTUI IOPUAUYHNIA (haKT He MOXXe BMCTynaTu nia-
CTaBOI BUHUKHEHHS TPYAOBUX MPaBoBifHOCKH. Buko-
PUCTaHHSA CKNagHUX PUANYHNX QakTiB AK nigcrtasun
BUHUKHEHHS BAOBUX MNPaBOBIAHOCUH i K e/leMeHTIiB
(hakTMUHOrO CKagy A03BOAE CAPUIAMATI NEBHI XUTTE-
Bi 06CTaBMHW 36iNbLUEHO, LLO A03BOJISE CMPOCTUTU
CTPYKTYpPY (PaKTUYHOIrO cKnagy, 6inbll YiTKO BU3HAUNTU
oro mexi i He BaaBaTuca A0 haKTUUYHOIO CKNagy B TUX
yum IHWNX BUNagKax.

TeopeTUHe 3HaUYeHHS CK1afHOro PUANYHOro ak-
Ty i (hbakTUYHOro cKiagy BUNAUBAE 3 TIET PO, AKY BOHU
BigirpatoTb y MexaHi3aMi NpaBOBOro perynoBaHHSA. [Ans
BUHWKHEHHSA TPYAO0BUX NPaBOBiAHOCUH Ha OCHOBI (hak-
TUYHOrO CKNagy 3aBXAaun HeobxigHo, Wo6 3aiicHnAncs
BCi HOPUONYHI aKTW, WO YTBOPATb (DaKTUYHMIA cKiag.
KoXXHWi1 enemMeHT haKTUUYHOMO CKIagy Mae rneBHe 1opu-
ONYHe HaBaHTaXEeHHS, TOMY 6e3 HbOro He MOXXYTb BU-
HUKHYTW TPYAOBI NpaBoBigHOCKMHW. [ello iHakLe pos-
rnsagaB 3HadYeHHs LpUANYHUX akTiB C.d. KeyekbsH
[11, C. 161,162]. Ha iioro gymKy OpuanyHe 3Ha4YeHHS

Mae He BeCb (haKTUYHWIA CKNag, a Nnile OCTaHHIN ropu-
OWNYHWIA (haKT cKnagy, aKUii i NopoaKye NpaBoBigHOCK-
HW. Take YSABNEHHS MPO PoJib e/leMEHTIB (haKTUYHOro
cknagy 3anepevye MOro 3HayeHHs B LiSIOMY i 3B0AMTb
HaHiBeLb caMe NOHATTA (haKTUYHOIo CKIagy.

OpfHi€elo 3 HalicKagHilWmMxX nNpo6nem hakTUYHOro
CKNafly € BM3HaYeHHs ioro mex. «[lo cknagHoro gak-
TWUYHOrO CKnagy, nuwe, — npumipom, M.I". NypeBuy, —
MaloTb BYTU BBeAeHI He Ti/IbKN HpUANYHI hakTu, Lo
CTaHOB/IATL MiCTaBY BUHUKHEHHSA 3060B’A3a/IbHUX Mpa-
BOBIJHOCWH, a i BiANOBIAHI YMOBW, 6e3 AKMX Ui rpynu
i BUAW NPaBOBIAHOCUH BUHUKHYTU He MOXYTb [12, C.
72]. Ana BU3HAYEHHSA MeX (PaKTUYHOrO CKNaagy i roro
CTPYKTYPWU MOXXHA CKOPUCTATUCA AEKiNIbKOMa KpuTepis-
M.

Mo-nepLue, Tpeba 3BEpHYTU yBary Ha Te, W0 ak-
TUYHWIA cKnag (oro enemeHTW), SIK NpaBwnIo, 3aKpinsto-
€TbCA OAHVMM HOPMATMBHMM aKTOM B OAHI abo
[OeKiNIbKOX B3aEMO3B’A3aHNX HOpMaX.

Mo-apyre, KOHKPeTHUI haKTUYHWIA CKNag, — Lie ToY-
HO BM3HayeHa cuctema (akTis, LLLO BUKOPUCTOBYETHLCA
Ti/IbKN OANH pa3 onsa peasisayii KOHKPETHOT METUN — BU-
HUKHEHHS TPyA0BUX (Cy>X60BUX) NPaBOBIAHOCUH MK
KOHKPETHMMW CY6’€KTaMn B KOHKPETHIl cutyauii.

Mo-TpeTe, enemeHTamun (HakTUYHOIO CKIagy Mo-
XXYTb BUCTYNaTV IOPULANYHO OLHOPIAHI | FOPUANYHO He
ofHoOpigHI (hakTn, WO nepegbavae NoAiN ycix nigcras
BMHWKHEHHSA TPYAOBUX NPaBOBiAHOCKH Ha OAHOPIAHI Ta
KOMIMJIEKCHI B 3a/1€)KHOCTI Bif, TOro, Lo po3ymiTu nig,
OAHOPIAHUMM | KOMIMNEKCHUMM (haKTamu.

Y HayKOBI niTepaTtypi Npu po3mMeXxyBaHHI ckiagiB
Ha OAHOPIAHI | KOMMMEKCHI NiACTaBN BUHUKHEHHS TPy-
[0BUX MPaBoBIAHOCUH PO3rNsaAa0Tb AK OQHOPIAHI CKa-
[V, OCKINIbKN BOHWU CK/1aAAK0TLCA 3 IOPUANYHUX (PaKTiB
ofHiel ranysi npasa. MNprmipom, B SKOCTi 0AHOPIAHOrO
B.B. IcakoB npuBOoAUTbL NpUKag cknagy, HeobxigHOro
4NA BRalWTyBaHHA Ha poboTy: “Yci Moro enemeHTH (3a-
ABa TPYAALWOro, Haka3 agMiHicTpauil, a B BiANOBigHNX
BUNaAKax — BUMNPOGYBaHHS) € O4HOPIAHMMN (haKTaMu,
L0 HasexxaTb A0 OAHI€ET ranysi npasa — TPyAOBOro npa-
Ba” [13, C. 32]. Mun He nopginsgemo nocuIKn aBTopa npo
Te, WO B AaHOMY BUMNaAKy WAeTbCA Mpo (haKTUYHWUIMA
CKNag, a TakoX MOro ysiBAIeHHS Npo OA4HOPIAHICTL ene-
MeHTIB cknagy. Mpukniag cBigunTb Npo Te, WO BYEHWUIA
[OTPUMYETLCHA AYMKMN TIET YaCTUHW NPaBHUKIB, AKi efe-
MeHTamMu (pakTUYHOIO CK/afy BBaXKatoTb OyAb-AKi topu-
OVYHI akTn, WO MatoTb 3HAYEHHA MPU BUHUKHEHHI
TPYAOBMX NMPaBOBiJHOCUH, BKOYaoun 1 Ti, Wwo 3abes-
neyvyroTb X ohopmieHHs. Takuii nigxig pooutb Mexi
(hakTMYHOro cknagy HeBM3HayeHMMK. Kpim Toro, aBTop
He NMpoBOANTL Pi3HULIKO MiXK yMoBaMmu (NigcTasamu) BU-
HVWKHEHHSA TPYAOBUX NMPaBOBiAHOCUH Ii yMmoBaMu TpyLo-
BOrO JOroBOpY.

FoBoOpsun Npo (haKTUYHUI CKiag — nigcTaBy BuU-
HWUKHEHHS TPYAOBUX NPaBOBiAHOCWH, cNif, 3 Hawol
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TOYKM 30py, MaTu Ha yBasi, L0 NOro enemeHTy — Lie 3a-
BXAMN HOPUANYHI aKTW, WO MICTATb BONEBUSIBIEHHS
YMOBHOBaXEHNX Cy6’eKTiB. | B LiIbOMY CMWC/i BOHU €
ofHopigHUMK. Ane AKLLO 6paTyh A0 yBaru npasoBy nNpu-
poAy UMX aKTiB, NoAiN iX Ha ABOCTOPOHHI i 04HOCTO-
POHHI aKTW, TO B TaKOMy PO3yMiHHIi NPO (haKTUYHWIA
CKJ1aj, MOXKHa rOBOPUTU AIK NPO CKNag, WO MiCTUTb HEO-
OHOPIAHI enemMeHTU. SKLLO XX NpU LbOMY BKa3aHi ene-
MEHTU (PaKTUUHOIO CKNagy Hanexarb i 4o Pi3HUX rany-
3eli NpaBa, TO TX MOXHa Ha3MBaTU KOMIIEKCHUMW.
OTXKe, MOXKHA NPUNYCTUTY, WO PaKTUYHWIA CKnag — nig-
cTaBa BMHWKaHHS TPYAOBUX MPaBOBIAHOCUH - Lie 3a-
BXAN KOMMNAEKCHUI CKAag OAHOPIAHUX HOPUANYHNX

(hakTiB. 3a 03HaKOH CTPYKTYPHOI CKIaAHOCTI (hakTuy-
HWIA cknag - NigctaBa BUHUMKHEHHS TPYLOBMX NpPaBo-
BIAHOCUH HaNIeXWTb [0 CKNafiB i3 3a/1eXKHUM HaKonu-
YEHHAM e/IleMEHTIB, Y AKUX MOPAAOK IX HAKONUYYBaHHSA
Ma€e FOPUANYHO 3HaYYLLNIA XapakTep.

Y 3B’A3KY 3 BUKI3[EHNM MOXXEMO 3pO6UTW MeBHI
BMCHOBKMW. Npu Npr3HadeHi Ha nocagn ronis MicLeBmnx
OepyXXaBHMX agMiHicTpauili (06nacHMX, paitoHHNX) ene-
MeHTaMy (hakTUYHOIo CKagdy, Lo NMOpPOKYeE TPYAOBi
NpaBoOBIAHOCUHMU, €: (2) aKT NoAaHHs, BUAaHnn KabiHe-
ToM MiHicTpiB YKpaiHu; (6) akT npusHayveHHs, BUgaHW
Mpe3naeHToM YKpainu; (B) CTPOKOBWUIA TPyAOBUIA f0-
roBip B YCHiit chopmi.
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EPEMEHKO B.B.

KaHAVZaT riopuanyecknx Hayk, JOLEeHT Kadeapbl TPYA0BOro rnpasa HaumoHanbHOro topuanyeckoro yH1uBsep-
cuTeTa umMeHun Apocnasa Mygporo

MYTrA4 A. A

CTyAeHTKa (haKynbTeTa afBoKaTypbl HauMoHa/IbHOrO HOpPMANYECKOro YHUBepcuTeTa
nmMeHn Apocnasa Mygporo

HA3HAUYEHWE HA JO/IHKHOCTW MNPEACEAATENEN N BAMECTUTENEW NPEACELOATENEN
MECTHOW rOCYOAPCTBEHHOM AAMNHUCTPALN B KAYECTBE OCHOBAHUA

BOSHVKHOBEHNA MHABUAYAJIbHbIM TPYOBbLIM NMPABOOTHOLLUEHNAM

CTaTbs MOCBSILLEHA UCCNEAOBAHUIO MOHATUS U PONM Ha3HAYEHWs! Kak 3aK/UNTENBHOTO pUaMYeckoro akrta B
CUCTEME HOPUAMYECKMX aKTOB MpUW 3aMeLLEHNI AO/MKHOCTEN npesceaaTeneli n 3aMecTUTenein npeacefateneil MeCTHbIX
rocyfapCTBEHHbIX afMUHUCTPaLMiA. B 4aCcTHOCTU, UCCeA0BaHbl UCTOPUYECKME acMeKTbI Pa3BUTUS 3TOMO MPABOBOMO
MOHSATUS, COLEPYKATENIbHOE HArMOIHEHME MOHATUSA HazHayeHUs. OBGOCHOBaHa LieN1eco06pa3HOCTb NMPYMEHEHNS 3TOFO Cro-
coba Ans 3ameLLEeHUst JOMKHOCTEN 1aB MECTHbIX FOCYAApPCTBEHHbIX aAMUHUCTPALUMIA U UX 3aMECTUTENEN, ero pesybTa-
TUBHOCTb MPUMEHEHNWS1 HA MPaKTUKE. PacCMOTPEHbI TEOPETUUECKME OCHOBbLI MPUMEHEHNS DAKTUUECKMX COCTABOB MpU
BO3HWKHOBEHWW TPYA0BbIX NMPaBOOTHOLLEHWIA.

KntoueBble croBa: opuanyeckuii hakT; crnoXHble lopuanyeckue hakTbl, akT Ha3HAYeHUs!; KOHKYPC; KOHKYPCHbIe

[OMKHOCTY; NpeaceaaTeslb ¥ 3aMeCcTUTENN TaBbl MECTHbIX FOCYAAPCTBEHHbIX aaMUHUCTPALMA, CPOUHBI TPYAOBOI A0-
roBop.

YERYOMENKO V. V.
PhD, Associate Professor of the Department of Labour Law of Yaroslav Mudryi National Law University
PUGACHA. O.

student at the Faculty of Advocacy of Yaroslav Mudryi National Law University

APPOINTMENT TO THE POSTS OF CHAIRMEN AND DEPUTY CHAIRMEN OF LOCAL STATE
ADMINISTRATIONS AS A BASIS FOR THE EMERGENCE OF INDIVIDUAL LABOR RELATIONS

Problem statement. The problem of understanding the term “appointment” leads to ambiguity of its application in
legal acts, because the definition of “appointment” at the legislative level is not defined. And such variety of application
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ofthis term in texts of laws blurs legal borders ofthis concept, brings confusion in differentiation ofthe bases ofemergence
of labor legal relations, in particular, concerning a separate category ofcivil servants-chairmen of local state administrations
and their deputies.

Analysis of recent research and publications. Theoretical and practical problems of appointment of civil servants
and competition to fill the vacancy were investigated by such scientists as M. G. Alexandrov, A. S. Pashkov, Isakov V. B.,
V. I. Prokopenko, V. V. Eremenko, N. M. Neumyvaychenko, L. V. Solodovnik, K. Yu. Melnik, M. P. mokritskaya,
O. V. Lavrinenko, A. A. Movchan, A.V. Bykova, V. V. Buzusiy, and others.

Presentation of the basic material. The article is devoted to the study of the concept and role of appointment as a
final legal fact in the system of legal acts when filling the posts of chairmen and Deputy chairmen of local state
administrations. In particular, the historical aspects ofthe development ofthis legal concept, the content of the concept
ofappointment. Expediency ofapplication ofthis method for replacement ofposts of chairmen of local state administrations
and their depulties, its efficiency of application in practice is proved. Theoretical bases of application of actual structures
at emergence of labor legal relations are considered.

Conclusions. When appointing the chairmen of local state administrations (regional, district), the elements of the
actual composition that generates labor relations are: (a) the act of representation issued by the Cabinet of Ministers of
Ukraine; (b) the act of appointment issued by the President of Ukraine; (C) fixed-term employment contract in oral form.

Key words: legal fact; complex legal facts, act of appointment; competition; competitive positions; Chairman and
Deputy chairmen of local state administrations, fixed-term employment contract.
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