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KOHUENTYAJIbHI IMPOBJEMHU NNIATPUMAHHSA MMYBJIYHOI'O
ObBHUHYBAYEHHSA B CY LI TIPOKYPOPOM

AHoTauisi. ¥ crarTi posrasnanTbes nNpodJeMy MiATPUMaHHS MyO/i4HOr0 06BH-
HyBaueHHs B Cyai K KOHCTUTYLi#HOI yHKUIl NpoKypaTypu. BusBasioTbes Henomiku
HOPMATHBHOI peryiameHTauii wiei QyHKLUii Ta (HOpPMYJ/IOIOTbCA MPOMO3ULIi 1I0A0 IX
yCyHeHHsi. AHaJi3yI0ThCs MOBHOBaXKEHHST POKYpopa IMPH MiATPUMaHHI MyOJiYHOro
oOBUHYBaueHHs B cyli. BusHauaioTbes npenmert i 3aBaanus uiei (yHKUIT

KatouoBi cioBa: mpoxyparypa, KpHMiHaJdbHe NPOBaIKeHHs, MyOJiuHe 0OBUHY-
BayeHHs, KpUMiHa/JIbHE MPaBOCYANsl, (DYHKLIi TPOKypaTypH.

[locraHoBka nmpo6aemu. B koHTeKcTi
peopMyBaHHsI TNPOKypaTypu Meplio-
YyeproBe 3HAUeHHS Mae yNOCKOHaJeHHS
(hyHKLiOHAAbHOI MOZeJi LbOr0 OpraHy.
Y cr. 131-1 Koncruryuii Ykpainu Ha
nepue Micue B cucTeMi (PYHKUIH mpo-
KypaTypH IOCTaBJEHO MiATPUMaHHS My-
6J1iuHOro OOBHHYBaueHHsI B CYMi, 1O,
Ha nymky B.B. HosnexxaHna, Bino6paxkae
€BpPOMNEeUChbKi Miaxoau OO0 poJi MPOKy-
popa, SKUH mepenyciM po3r/siaeTbCcs
AK NyO6JaiuHul 0OBHHYBadY Yy CHCTeEMI
KpuUMiHasbHOTO cymouuHcTBa [1, c. 30].
B cBoio uepry, Taki minxoam o6yMOB-
JieHi TUM, 10 OOBHUHYBasJbHA (PYHKLisl €
CTPUIKHEBOIO AJSI CUCTEMH KpPHUMiHaJb-
HOrO MpaBocyiasi. 3Ba)kalouu Ha Le,
3aJ/MIIAEeThCsl aKTyaJbHUM BH3HAYEHHS
3MIiCTy U 3HaueHHS NiATPUMaHHA MyOJiy-
HOro 0OBUHYBaueHHsSI B CUCTeMi (DYHKLIN
MPOKypaTypH.

AHaJsi3 OoCTaHHiX AOCJiIXKeHb i my-
Oaikauii. [1po6semu ninTpumanHs my-
OJ1iluHOrO OOBHHYBaueHHSl 3a Mepiof He-
3aMeXHocTi YKpaiHu HocJimKyBasacs
y poborax B.B. Honexana, II.M. Kap-

kaua, M.B. Kocioru, M.B. Pynenka ta
in. Ha cyuacHoMy eTani OCHOBHa yBara
HayKOBLIB 30cepemKeHa y cepi aHanisy
KOHCTUTYLIHHUX 3MiH Y (OopMyJ/IOBaHHI
uiei (hyHKLII, a TAKOXK OKpPeMUX acleKTiB
ii peanisauii. Pasom 3 THM, y BiTUM3HSAHIH
IOpUAUYHIA Hayui Opakye KPHUTHUHOIO
aHa/i3y MigTpUMaHHS NMyOJi4HOr0 0OBHU-
HyBaueHHS K (PyHKLIii NpoKypaTypu Ta
ii crniBBiAHOLIEHHS 3 iHIIUMM (PYHKLISIMU
MIPOKYPATYPHU.

MerToto 1iei HayKOBOI CTATTi € BU3HA-
YeHHs MOHATTS Ta 3MICTy MiATPUMAHHSA
nyOJliuHOro 0OBHHYBaueHHS SIK (PYHKLi
MIPOKYPATYPHU.

Buknan ocHoBHOro marepiany ao-
caimkeHHsa. QopMyIOBaHHS 3a3HAYEHO]
(¢yHKUIi, 3akpinieHe B pe3yabrati KoH-
CTUTYLIHHOI peopMHU LIOA0 NPABOCYALS,
€ HACJIJKOM KOperyBaHHS (DYHKLII Mid-
TPUMAHHS [EepKAaBHOrO OOBHHYBaueHHS
B Cyli, fIKa MOKJajaJjnacs Ha MpPoKypa-
Typy padiwe. Ilonpu BiaCyTHiCTH 3aKo-
HOJaBYOIO BU3HAUEHHS (DYHKLII «IiATPHU-
MaHH$l MyOJiUHOr0 OOBUHYBAuEHHSA», Y
HayKOBil IOpUAMUHIA niTepaTypi cdop-
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MYJIOBaBCSl B LiJOMY €IMHUHU MiaXim mo
po3yMiHHA 11 BiIMiHHOCTeH Big MiATpH-
MaHHSI 1ep>KaBHOrO0 OOBHHYBaueHHS.

3okpema, IO.M. [lpomin mnoB’sizye
ny6JiuHe 0OBHHYBaueHHs 3 MyOJiYHUMH
NpPaBOBiIHOCUHAMHU, MyOJiYHUMHU Opra-
Hamu Baand [2, c. 21]. LI. Ulynbran
BBaXKae, L0 MOHATTH «nybJiuHe 06-
BUHYBaYeHHs1» € J[eIll0 MIHPLIUM BiX
MOHATTS «AepKaBHe OOBHHYBAuYeHHS»
i 0o3Hauae, 1O MPOKYPOP Yy KPHUMiHAJMb-
HOMY MpOBaJ’KeHHi BHCTYIae Telep He
TiJIBKYM Bif iMeHi nepxkaBu, a U Bif iMeHi
BCbOTO CYCHiNbCTBA (MpUHAKMHI OisbLIO]
fioro wactuuu) [3, c. 239]. Ha nywmky
C. llatwok, sxuo ny6JgaigHe o6BHHYBa-
YeHHS BUKOHYETBbCS B iHTepecax BCbOTO
cycrninmbeTBa (i mepkaBu 30Kpema), TO
JeprkaBHe OOBHHYBaueHHS OYKBaJbHO
MOKe 3IiHCHIOBATUCS TIiJbBKH B iHTe-
pecax nepxaBH, {I OpraHiB Ta N0CaL0BUX
0cib, siIKi MOXKYTb He BiCTOIOBATU BOJIIO
6i1bLIOCTI CycCHiNbCTBa, TOMY TEPMiH
«ny6JiiuHe 0OBHHYBaYeHHS» JIiHTBiCTHY-
HOTO 3axHullae i AepxKaBHi iHTepecH, i
CyCHiJIbHI iHTepecu H MNOTepnisoro y
KpUMiHaJIbHOMY TpoBamkeHHi [4]. OTxe,
y HOBOMY BH3HauYeHHi POOUTLCS HAroJoc
AK Ha nybJaiuHoMY (odiuiliHOMY) Xapak-
Tepi 3MiMCHIOBAHOI AiIBHOCTI, TaK i Ha
ny6sidHUX iHTepecax (IO OXOIIIITH
npaBa i cBoOOAM JIIOAUHH, iHTepecu
CyCHiJbCTBAa Ta iHTepecH MHepKaBH),
SKi Mae 3axdllaTH NPOKYpop MNpHU Hid-
TPpUMaHHI 0OBHUHYBaueHHs, WO € 6ifbll
MOBHUM i BUYEPMHUM (POPMYJIOBAHHSAM
3a3HaueHoi (PyHKIL].

Binbii 06IpyHTOBAaHUM BHUIAETHCS
Lle BH3HAUYeHHd U B acMekTi y3ron-
JKeHHsI KOHLENTyaJbHUX OCHOB OOBHHY-
BayeHHsl y KpPUMiHaJIbHOMY MpoLeci, 110
IPYHTYIOTbCSI Ha 3arajbHONPUAHATOMY
i HOpMaTUBHO 3akKpimJeHoOMYy MOAiay
KPHUMiHa/JbHUX MPOBAI’KEHb Ha CIpaBH
ny6JigYHOro Ta NpPHUBAaTHOrO OOBHUHYBa-
yenHsi. [Ipu upomy ny6/iuHUM OOBHUHY-
BaYEHHAM BBaXKaeTbCsl 0OBHHYBAUEHHS,

siKe TOXOOUThb Bil Aep:KaBU (CyCHisb-
CTBa), a MPUBATHUM — OOBUHYBAUeHHS,
10 BHUCYBA€TbCS Ta MiATPUMYETHCS
notepniiuM. B 1bOMYy KOHTeKCTi Mpo-
THCTaBJeHHS TIPUBAaTHOMY OOBHHYBa-
YeHHI0 MNyOJIiYHOr0 BUOAETHCS Oifbll
KOPEKTHHM, HiXK J1ep>KaBHOTO.
Hapewri, 3aminy HaliMmeHyBaHHS wi€l
GyHKLii MOXXHaA pO3rJasinaTH SIK KpPOK
[0 TapMOHi3alii MpaBOBUX OCHOB AiflJb-
HOCTi MNpoKypopa Yy KpUMiHa/JbHOMY
NpPOBAJKEHHI 13 MiKHApPOJHUMH CTaH-
JapTaMH, §IKi BUKOPHUCTOBYIOTb MOHSTTS
«ny6JiuHe  oOBuUHyBaueHHsi» (public
prosecution) [5], wo, BTiM, MOXe Tie-
peKkJagaTUcs i K «aep)kaBHe OOBHHY-
BaueHHs1». AJsile MpPH LBbOMY HiKOJH He
BUKOPHUCTOBYETbCS NOC/IBHUN MepeK/aan
uboro TepMmiHy — «state prosecution».
Otke, posrasinyBaHy 3MiHY Tep-
MiHOJIOTiII MOXKHAa BBa)XaTHU OOCTATHBHO
oOrpyHToBaHo. [IpH 11bOMYy BUAAIOTbCS
3HAYHOIO MipOI0 HaayMaHUMH NpoOJIEMH,
AKi (QOpPMYJIIOIOTECA Yy 3B'A3Ky i3 LUM
y HayKOBiH IOpUAMUHIN JiTepaTypi, 30-
KpeMa: Yd MOxKe IMPOKYypop MiATpUMY-
BaTH mnyO6JiuyHe OOBHHYBauyeHHS, SKLIO
MpOTH LBOrO 3amepedye rpomana (ua-
CTHHA CYCHiJbCTBA); K BOHO CMHiBBiA-
HOCUTBCS i3 YXBAJICHHSIM BUPOKY iMEHEM
Ykpaiuu Touwro [2, c. 23; 3, c. 239].
BignoBinHo, MOXHa 3pOOUTH BUCHOBOK,
110 KOHCTUTYLIiHMHI 3MiHM wiel (pyHKUii
MaJ/Jii CyTO KOCMETUYHMH, a He KOHLeI-
TyasJbHUH XapakTep, amxKe Bil nepeime-
HyBaHHS 3MICT 3a3HayeHoi (PYHKLil He
3minuBcs. Takum yuHoM, nybaiuHe 06-
BHHYBaueHHs 30epirae OCHOBHI CYTHICHI
XapaKTepPUCTHKU JeprKaBHOro 0OBUHYBA-
YeHHs, 3 OTJISAy Ha 110, 3 OMHOr0 GOKY,
AKTyaJbHUMHU BiIHOCHO i€l (hyHKLII 3a-
JIUILIAI0ThCS HAYKOBi pO3pOOKU y rasysi
MiATPUMaHHS MPOKYPOPOM HepPKaBHOTO
00BHHYBaueHHS; 3 IHLIOrO OOKy, MpH-
BeneHHsa KIIK Yxpainn ta 3axkoHomas-
CTBa NP0 NPOKypaTypy Yy BiANOBiAHICTB
no Koncrutyuii Ykpaiuu B wili yactusi

— 124 —



MOXKJIUBE 32 [ONOMOTrOI 3aMiHU TepMi-
HOJIOTIi y BilMOBIiAHUX cTaTTsax 6e3 iH-
LIOr0 KOpPeryBaHHSl iX 3MiCTy.

B ocHoBi posrasinyBaHoi (hyHKLII Je-
JKUTDb MOHATTS «OOBHUHYBAYEHHS», SIKE €
6aratosnaunuM. Tak, y npakruui €CILJI
O0OBHMHYBA4YeHHS PO3rasnaeTbcs K ogi-
LifiHe NOBeNEeHHS IO BigoMa 0COOH KOM-
MeTeHTHUM OpraHoM TBEpIXKEHHS Mpo
HasiBHICTb NMPUMNYLIEHHSI NPO BUHHEHHS
0c00010 KpPUMiHaJbHO KapaHOro npa.so-
MOpyLIeHHs] ¥ MNPH LbOMY CTOCYETHCS
3MicTy, a He (QOpPMaJbHOrO MOHATTS
o6BuHyBaueHHs (crmpaBa «Deweer v.
Belgium», § 44 [6]; «Bamenko npotu
Yxkpainu», § 51 [7]). Cyn BupisHsie B 00-
BUHYBayeHHi MPUUKHY, TOOTO BiOMOCTI
npo Ti pakTu MaTtepiajsbHOi AiHCHOCTI,
K HIOUTO MaJid Miclie i € miacTaBoio /g
BHUCYHEHHS] OOBHHYBa4YeHHS; a TaKOX Xa-
pakTep, TOOTO IOPUAMYHY KBaJiikawiio
srajanux ¢GakrtiB (cnpaBa «Marrouia
npotu Itanii» [8]). Takum uunom, ECILJI
posr/isiiae OOBHHYBaueHHs y IpoLe-
CyaJbHOMY Ta MaTepiaJbHOMY 3Ha-
yeHHi. Taki migxoau € OCHOBHUMHU INpU
BU3HAUeHHi CYTHOCTi OOBHHYBaYeHHS i
y BITYM3HSIHOMY KPHMiHa/JIbHOMY IIpO-
ueci. MoxHa BBakaTH, 110 BU3HAYEHHS
(yHKUii MiATpUMaHHS IPOKYPOPOM IMy-
6/1iluHOrO0 OOBHHYBauYeHHSI Mae€ iHTerpy-
BaTH BKasaHi MigX0IH, OCKIJIbKHW BOHU He
€ MPOTUJIEXKHUMH, a 3 PI3HUX aACIEKTiB
PO3KPHUBAIOTDH iI CYTHICTb.

[Ipu xapaxkrtepuctuui uiei QyHKUiI
BapTO BUAIMUTH ii mnpenmer, TOOTO
KOJIO MUTaHb, CTOCOBHO $IKHX BOHa pe-
alli3yeTbcs, sfIKe MOXKHA BBakaTH 0OBHU-
HYBaueHHsIM y MaTepiajqbHOMY ceHci. Lleit
npeaAMeT BH3HAYa€TbCS KPUMiHAJIbHOIO
BiANOBiNA/BHICTIO Ta KPUMiHAJbHUM
NpaBOMNOpPYILUEHHSM SK ii miacTaBoro. 9K
Binmiuae C. A. Anbnept, 0OBUHYBaueHHS
M0CTae ONHUM 3 OCHOBHHUX MeTOIB, IO
3a0e3MneuyoTh peaJsisallilo KpUMiHAJbHOT
BiAMOBiNaNbHOCTI, TOMY HOro 3amict 6e3-
nocepenHbO TMOB’SI3aHUH 3 TOHATTSM

KpPUMiHaJ/JbHOI BiANOBiAa/JIbHOCTI Ta IH-
TaHHsAM npo ii migcraBy [9, c. 25]. Ha
nymky I1.M. Kapkaua, o6BUHYyBaYeHHS
K BHUA KPUMiHAJbHO-MPOLECYaNbHOT
NiSIBHOCTI TOB’si3aHe 3 MpeaMeToM 00-
BUHYBa4eHHsI, TOOTO 3 MaTepiafdbHO-Mpa-
BOBUM BinoOpakKeHHSIM THX KPUMiHAJIbHO
KapaHuX [isiHb, Y 3B'I3Ky 3 SIKUMH Be-
IeTbCsl KpUMiHaAbHUE mpouec. ¥ Ma-
TepiasbHO-IPABOBOMY 3HAueHHi BOHO
€ TmpolecyaJbHUM  BimoOpakKeHHSIM
KpUMiHa/JbHOI BiANOBiNAJbHOCTI, TOY-
Hillle, CKJANy 3J0YUHY, Yy SKOMY 3BUHY-
BAUyIOTb KOHKPETHY 0c00y, i 0XOTMJII0E
BCi HeOOXinHi 03HAKHW 3JI0YMHY, BCi Horo
ejJieMeHTH, MependadeHi AUCIO3ULIEID
BigmosinHoi crarti KIIK [10, c. 21].

3 UbOro MOXHa 3pOOUTH BHUC-
HOBOK, 110 MpenMeTOM OOBHHYBaueHHS
€ TBepIKEHHSI MPO BUYMHEHHS 0c000I0
KpUMiHAJbHOTO MpaBOMOPYILIEHHS.
BkasiBky Ha 1e mictuth m. 13 cr. 3
KIIK ¥Ykpainu, 1o BU3Hauae OOBHUHY-
BaueHHsS1 SIK TBEPIKEHHSI MPO BUUHEHHS
MEeBHOIO 0c00010 MAisiHHSA, NependayeHoro
3aKOHOM YKpaiHH MNpo KpUMiHAJbHY
BiANOBifA/bHICTb, BHUCYHYTE€ B IO-
psnKy, BcTaHoBJgeHoMy uuM Komekcow.
[Ipote, Ha HaW MOrJasiH, ONHE JIHUIIE
Take TBEpPIKEHHS SBJASATUME C06010
KOHCTATALil0 NPUIYIIEHHA MNpo (Pakr
KPUMiHAJBbHOTO TMPaBOMOpPYILLIEHHS Ta
HOro BYUMHEHHS II€BHOIO 0C000I0, TOMII
SIK 0OBUHYBAJ/IbHOI CIPSIMOBAHOCTI HOMY
Hanae TMOE€JHAaHHS 3 BUMOIOI MPUTHAT-
HeHHs1 Uiei ocoOW 10 KpuUMiHAIBHOI Bifd-
noBifga/abHOCTI. B cyKynHocTi BOHH yTBO-
pPIOIOTH OOBHHYBaJIbHY Te€3y fIK MpeaMeT
O0OBHHYBaueHHS.

[Ipn ubomy HeOOXiAHO MOTOAHUTHCSH
i3 B.C. 3eseHeubKkum y ToMy, 110 00-
BUHYBaueHHS B MaTepiajJbHO-IPABO-
BOMY pO3yMiHHi 3a BiACYTHOCTi peaJi-
3yl040i [HiflIBHOCTI CTaTH4YHE i MOXKe
(DYHKLIOHYBaTH JHlIe B JiSJIBHOCTI,
cnpsiMoBaHi# Ha #oro 3nilicHenHs [11,
c. 5l]. Amasoriuny mnosuuilo 3aimae
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[.B. MoBuaH, Ha TyMKY IKOr0 0OBHHYBa-
YeHHS B KPUMiHAJbHO-IIPABOBOMY CEHCI
BH3Hayae mpeameT (3micT) oOBHHYBa-
YeHHs1 0cOOW (CTaTWUHY CKJIAaNOBY), a B
KPUMiHAJbHO-NIPOLIECYAJBbHOMY — (DOPMY
(mpouenypy) peanizauii BigmoBimasb-
HOCTi 0coOH (mMHAaMiuHy cKJaamoBy) [12,
c. 174]. Takum uymHOM, OOBHHYBaJIbHA
HisIbHICTh  CJAYyrye 3acoboMm peadi-
3auii KpuUMiHaJbHOI BiANOBiHANBHOCTI,
J0Jal04¥  PO3PUB MiK BHUHUKHEHHSIM
couianbHoi MoTpeOU pearyBaHHS Ha
KpHUMiHa/lbHe IIPaBONOPYLIEHHSA Ta I 3a-
JIOBOJIEHHSIM y BUIJISIAI MPUTSITHEHHS [0
KPUMiHa/MIbHOI BiANOBiNAa/JbHOCTI BHHHOI
ocobH.

O6BuHYBa/bHA NiIBHICTH BKJIOYAE
JeKifbKa CKJIad0BUX, $Ki BOAHOYAC,
3 orJsiAy Ha ii AUHaMiuHUH XapakTep,
MOXKHa BBa)KaTH ii eramamu. Tak,
M.A. YenbuoB-bebyToB BKJOUAB 10 ii
3MIiCTy pO3CJ/inyBaHHS Nep>KAaBHUMH Op-
raHaMy 3JI0UUHY, BUSIBJEHHS ¥ BUKPUTTS
BUHHOIO i 3aCTOCYBaHHS 10 HbOTO MOKa-
paHH$ 3riIHO 3 OOBUHYBAJbHUM BUPOKOM
[13, c. 202]. JI. Craguuubki BKasye Ha
Te, L0 0OBUHYBAUEHHS 3aTBEPHIXKYETHCS,
npen ABJSETbCS, TPENCTABIISETHCS, 3Mi-
HIOETBCS, JOMIOBHIOETHCS i MIATPUMYETHCS
npokypopom [14, c. 51]. OueBuano, 110
B OCHOBi TakKUX IMOTJSNIB JIEXKUTb PO-
3yMiHHSI MEeBHOTO PO3BUTKY OOBHHYBa-
YeHHS] B MeXKaxX KPHUMiHAJbHOTO MpPOBAj-
JKEHHSI. Y SBJASIETbCS, L0 NialeKTHUYHUH
PO3BUTOK OOBUHYBaJNbHOI HAilIBHOCTI
NpOXOAUTh Taki etamu: 1) dopMmyBaHHS
0OBUHYBaueHHS, sIKe BKJIOYAE€ BCTAHOB-
JIeHHSl TIPUBOAY Ta MiACTaB OOBUHYBAa-
yeHHS ((pakTy BUMHEHHSI KPUMiHAJbHOTO
MPaBOIOPYILIEHHST), BU3HAUEHHSI 00’eKTa
0oO6BHHYBaueHHs1 (0cobOH, $IKa BUYUHHJIA
KpUMiHa/bHe MPaBOMOPYLIEHHS), YTOU-
HeHHs1 ¥ OOTPYHTYBaHHS 3B 3Ky MiX
MiICTaBOI Ta 00’ €KTOM OOBUHYBAUEHHS;
2) dopmynoBaHHA OOBUHYBAUeHHS, siKe
nepenbavyae KOpPOTKe, TOYHe i 3aBep-
lleHe BUPaKeHHS O0OBUHYBAJbHOI Te3u

LecyaJbHOMY NOKYMeHTi; 3) BUCYHEHHS
(npen’siBJeHHs1) OOBUHYBAueHHs, SKe
nepenbauae odililiHe OroJsiolIeHHS MPO-
Kypopa npo HOro HasBHICTb Ta 3MiCT,
3BepHeHe 10 0OBHHYBAu€HOro, CTOPOHU
3axUCcTy Ta cyny; 4) niaTpumaHHs 006-
BHHYBAUeHHs, SIK€ OXOIIJIIOE [OBEIEHHS
0OBHHYBaJIbHOI Te3MW Tepen CYIOM;
D) BIpoBamKeHHS1 0OBUHYBAueHHs, sIKe
BinOyBaeTbCsl y BUPOKY CYLy Ta 3MiH-
CHIOETbCSI B TpOLECi 3aCTOCYBaHHS 10
0CcOOM KPHUMiHAJbHOTO TMOKapaHHS YU
3ax0lliB KpMMiHa/JbHO-PaBOBOrO Xapak-
Tepy. OTXe, B IUHPOKOMY pO3yMiHHi
0O0BUHYBaJibHa AifJbHICTH MNPOKypopa
BKJIlOYae (popMyBaHHS, (POPMYJIIOBAHHS,
BHUCYHEHHS | OBeleHHSl y CyAi OOBHHY-
BaJIbHOI Te3H, BIPOBA/KEHHSA i1 y Cy-
JI0Be pilleHHd Ta peaJisaliio Npu HOro
BUKOHAHHI.

CrniBcTaBis0Yd L IIOJOXKEHHSA 13
(DyHKLi€0 MNiATPUMAHHA NIPOKYpPOPOM
ny6sigyHoro oOBHHYBaueHHs B CYIi,
CTa€ OYEBHUIHUM, L0 OCTAHHSA € 3HAYHO
BY2>KUOK 32 OOBUHYBAJ/bHY AiflJIBHICTB.
@aKTHYHO, 3aKOHOJABELb MOB A3y€ M0-
CJI>KYBaHy (PYHKLIIO TiNIbKH 3 OJHHUM i3
BKa3aHUX eTamiB peaJii3alii 0CTaHHbLOI,
OCKiJIbKH BOHA CTOCYETbCH JIHLLIE «Iif-
TPUMaHHS» OOBHHYBauyeHHS «B CYMHi».
Ile ninTBepAKye BHU3HAUEHHS MOHATTS
«IepxKaBHe OOBHHYBaueHHs» y M. 3
ct. 3 KIIK Ykpainu sk mpouecyasnbHO
JiSJIBHOCTI NPOKypopa, WO MNOJATAE Y
JIOBEIeHHI Nepef CyAoM OOBHHYBAu€HHS
3 MeTol0 3abes3neuyeHHS KPUMiHAJIbHOI
BiIIIOBiganbHOCTI ocoOM, sTKa BUMHHJIA
KpHMiHa/bHE TMpaBonopylleHHs. Takum
YMHOM, BiANnoBigHA (QYHKLiA NIpOKypa-
Typu oOMexXye OOBHHYBa/lbHY Mifijib-
HICTb IIPOKypOpa HOro mpouecyajbHUMU
IiIMH TI0 JOBeJEeHHIO, BiJCTOIOBaHHIO
BUHYBATOCTi 0COOU y CyIOBOMY MpPOBaj-
JKEHHI i He OXOMJI0E OJOCYNOBUH Ta MOCT-
CynoBUH eTanu. B 1poMy BHpaxKaeTbCH
HEeBIAMOBIAHICTb MiXK MiATPUMaHHAM
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nyO/i4YHOro OOBHHYBAQU€HHS $K IHCTH-
TYLilHOIO (DYHKLi€I0 NpOKypaTypu Ta
KPHUMiHAJbHOIO TPOLECYaNbHOK (YHK-
Licl0 0OBHHYBA4eHHs, 110 BUKOHYETHCS
MPOKYpPOPOM y KpHMiHa/JbHOMY MpOBaj-
JKEeHHI.

3Bepramyd yBary Ha L0 HEBiAMOBiI-
Hicte, B.T. MassipeHko 3a3Hayae, 110
MOKJadeHHsI Ha NpPOKypopa OOBHHYBa-
YeHHs JIMIIe B CyHAi € NPHUHLHUIOBO He-
MPaBUJIBHUM, OCKIJIbKM BOHO BHHHKAE He
B cyni, a ¢popMyeTbesl i (POPMYJIIOETHCS
B CTalii NOCYLOBHUX NpPOBaAXkKe€Hb, TOMY
Ha MPOKypaTypy Mae OyTH MOKJageHa
(DYHKLiSl NiATpUMaHHS OepKaBHOro 06-
BUHYBauUeHHS1 He TiJbKKH B CYy.i, ane
MPOTSITOM YCBbOTO KPHUMiHAJIbHOTO MPO-
tecy [15, c¢. 11]. AHanoriuHo BHCHOBKY
MOKHa AiMTH Ha MiACTaBi aHamli3y Mix-
HApOAHUX CTAaHAAPTIB, SIKi MOB’SI3YIOThb
HislIbHICTh MyOJIiYHUX OOBUHYBauiB He
Jillle i3 NiATpUMaHHAM MyO6JiiuHOTO 00-
BHHYBauYeHHS B CyAaX, a ¥ BHpilIEHHAM
MUTAHHS PO MopyuleHHs abo MpPoaoB-
JKeHHSI KPUMiHA/NbHOTO Tepec/ilyBaHHs
Ta ONpPOTEeCTOBYBaHHSIM pillleHb CYIiB
[5].

PosBuBatoun ui MipKyBaHHS, MOXKHa
JiATH BUCHOBKY, 1110 BKa3aHy (YHKLIIO
HEeMOXK/IMBO PO3TJSiAATH i30/1bOBAHO, SK
CaMOJOCTATHIH BUI MAiIJIBHOCTI MPOKY-
paTypH, OCKIJbKM 3OiHCHEHHSI MPOKY-
popoM OOBHMHYBaJbHOI [HiSIIBHOCTI He
0OMeKYeTbCsl CyIOBUM MPOBAIKEHHSIM.
Bintak, ninTpumanHs ny6JiuHoro o6BuU-
HYBaueHHsI B Cy.i, L0 MO3HULIOHYETHCS
SK OKpeMa (PYHKLis NMPOKypaTypH, Hac-
npaBi € JiMile OfHUM i3 eTamiB (popm)
6inbll WKHPOKOi 3a ob6csiroM OOBUHY-
BaJIbHOI [JislIBHOCTI MNPOKypaTypH, Yy
3B’SI3KY i3 4MM MOTpPeOyIOThb 3aKOHO-
aByol persameHTauii ¥ iHWI NposBH
peanisauii ocTaHHbOI. ¥YSIBJASETHCS, 1110
BU3HAUUTH 11 Micue B cUCTeMi (QpyHKLIl
MPOKypaTypH N03BOJISI€ KOHLEMNLis Mpo-
KyPOPCBbKOTO0 KPUMiHA/JbHOTO MepeciIiny-
BaHH$ [16; 17], sika m03BoJIsie OpraHiuHO

noefHaTH i Y3roguTH OOBUHYBAJbHY
HiSIBHICTb MPOKYpOpa y AOCYLOBOMY Ta
CyJIOBOMY KpHMMiHa/JbHOMY MPOBAaIKEHHI,
a TaKoX NMpPHM BUKOHAHHI KPUMiHAJbHUX
noKapaHb. 3BaKaloud Ha Te, LIO Lie IH-
TaHHSl € NpPeJIMeTOM OKPEMOro caMocCTili-
HOTO JIOCJ/i’)KeHHS, Hapasi 3ayBaxKHMo,
o cucteMa (YHKUIH M[poKypaTypu
notpebye meperasay 3 TuUM, 1100 B ii
OCHOBI Jexana eIvHa KOHLeNLis 0OBU-
HyBaJIbHOI NilIBHOCTI MPOKYypaTypH, a
He Habip pi3HOpigHUX i (opMajbHO He
MOB’sI3aHUX MiXK COOO0 HAMPsIMiB Misijib-
HOCTi LIbOrO OpTaHy.

Bax/MBO HAroJoCHTH, IO MiATPHU-
MaHH$l MyOJiuHOTO OOBUHYBaueHHS B
Cyli € BUKJIOYHOIO (PYHKLIEI MPOKY-
paTypH, OCKIJIbKM 3aKpilJjeHe Julle
3a Hel | He HaNAEeTbCH KONHOMY iH-
momy cy6’ekty. MorkHa BBaXKaTu, IO
B YKpaiHi Le CTOCYyeTbCs He JHlIe My-
6./1iyHOr0 0OBUHYBAUEHHS SIK TAKOrO, II0
BUXOOUTb Bil CYCHiJbCTBA U NepKaBu
Ha TPOTUBary NpUBAaTHOMY OOBHHYBa-
YEHHIO, sIKe MiATPUMYETbCS IOTEPIIIUM,
a U 0OBHUHYBAJbHOI HisIBHOCTI B CYydi B
uinomy. Takoro BHCHOBKY MM JOXOAUMO
3BaXKAIOYM HA Te, L0 {HLIUM, KPiM Ipo-
Kypopa, cy0’eKToM 3[ilicHeHHs 0OBUHY-
BaJIbHOI NiIBHOCTI B CYyIi € JHLIe MO-
TePHiJUH, MOXKJ/UBICTb SKOTO CaMOCTIHHO
MiATpUMyBaTH OOBHHYBauyeHHS B CyAi 3a
npaBUJaMH NPUBATHONO OOBUHYBAUeHHS
oOMexkKeHa CHUTyalisiMH BiIMOBU MPOKY-
popa Big mny6maiyHOrO OOBHHYBaueHHS
Ta 3MiHM OOBHMHYyBauyeHHs y OiK mom -
KileHHd. Tomy B Oyab-IKOMY BHIMAIKY
00BHHYBaJ/IbHA MiJIBHICTb MOTEPIINOro
€ TOXiIHOI0 Bix OOGBUHYBaJbHOI Aifijb-
HOCTi NpPOKypopa i NiANOPSAKOBAHOIO
ill, a OTXKe — MOKe PO3TJIALATUCH CYTO
SIK BUHSATOK, 1110 MiATBEPIKYy€ 3arajbHe
NpaBUI0 — MiATPUMAHHSA MyOJiuHOrO
00BHHYBauYeHHsl B CYAi NPOKYypPOPOM.
3 uboro MoxkHa 3poOUTH OBa B3aEMO-
MOB’si3aHi BUCHOBKH: 1) TiJIbKH MPOKYPOP
MOXKe MiATPUMyBaTH NyOJiuHe OOBHUHY-
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BaueHHsl B CYMi; 2) MPoKypop Mae mia-
TpUMyBaTH NyOJiyHe OOBHHYBAUYEHHSI B
yCiX KpPUMiHAJbHUX NPOBAMKEHHSX, SKI
€ npenmeToM posrasny cyny. OTxe, ic-
HYIOTb MiACTaBH CTBePIKYBaTH MPO MO-
HOIIOJIII0 MPOKypaTypu Ha NiATPUMAHHS
nyOJiyHoro 0O6BUHYBauyeHHS B Cyni, a
SIKIIO PO3TJISNATH Oi/bl MIHPOKO — HA
3MiICHEHHS] KPUMiHAJbHOTO MepecJainy-
BaHHS.

Lle Bimo6paxkeno y m. 4 u. 2 cr. 129
Koncrurynii Yxpaiuu, 3rinHo 3 KM mij-
TpUMaHHS MyOJiYHOro OOBHHYBAaueHHS B
CYZi MPOKYpPOPOM BHU3HAETbCS OIHIEIO i3
OCHOBHMX 3acaj CynouyuHcTBa. 3 wLiel
3acall BHIIMBAE, 110: OOBUHYBaJbHA
HislIbHICTD 3AiHCHIOETbCS 0(illifHO, Bim
iMmeHi Ta B iHTepecax JIIOOHWHH, CYCHiJb-
CTBa Ta [ep:KaBH; I/ LIbOTO CTBOPEHO
i mie cneuiasbHUH AepKaBHUH OpraH —
NpOKypaTypa; MiATPUMaHHs MyOJidHOTO
0OBHHYBaueHHs1 3IiHCHIOETbCS  MPO-
(becilHO Ta Ha HaJ/le;KHOMY piBHI KOM-
NMEeTEeHTHOCTI; MiATpUMaHHs Myb6JiuHOTO
0OBHHYBaYeHHs {HWMMH Cy0’'eKTaMM He
JonycKaeTbesl. Pasom 3 TUM, B cucTeMi
OCHOBHHUX 3acaj KpUMiHA/JbHOTO NPOBaj-
»keHHs, 3akpinaenux y KIIK Ykpainu,
U5l 3acaia BiICYyTHs, LI0 MOXKHa BBa-
JKaTH ICTOTHOIO NPOrajuHOl, fKa IOo-
Tpebye MOJOJaHHS.

Posrasigaioun  npusHaueHHs  wLiel
NilIHOCTi, BapTO BiAMITUTH, L10 BOHA
NiANOPAAKOBYETbCS 3arajbHill MeTi Mpo-
KYPOPCbKOi AilIBHOCTI, L0 MOJAra€ y
3axMCTi JMIOAUHM, CYCIiJbCTBA Ta Iep-
’)KaBU Bil KpUMiHa/JIbHHUX [paBOIOpY-
meHb. [Ipu LbOMy BapTo 3BepHYTH yBary
Ha KOHKYPEHL{I0 MiXK ifes MU «KOHTPOJIIO
Hal 3JI0YMHHICTIO» Ta «HaJEeXXHOro IMpo-
uecy», slKa IoJsdrae y TOMy, L0 Bin-
MOBiHO [0 Meploi 3 HHUX, OCHOBHA
JIOTiKa KPHUMiHAJbHOTO MPaBOCYIAs MO-
Jsira€ 'y CTPHMYBaHHI Ta NpUAYLIEHH]
3/IOUMHHOI MOBENiHKH, 32 SKOI yCIHillHe
BHUSIBJIEHHS 3/I0YMHIB, OOBHHYBauyeHH$
Ta 3acy[’KeHHS € O3HaKaMM e(peKTHBHOI

Mozesi KpUMiHa/JbHOTO MpaBocyias. 3
iHWoro 60Ky, Ha/exxHa MOJeJb Mpollecy
poOUTh MpPUHAUMHI TaKuUll Ke HaroJoc
Ha 3aXUCTi NpaB HeBHHYBATHX OCi0, fK
i Ha 3acyi:KeHHi BHHHMX, CTaBJ/SYM Ha
nepilie Miclle 3axXUCT MpaB i cBOOOM JIIO-
JVHH B yMOBax IX peasjibHOTO ab0o MOXK-
JMuBoro oomexkenus [18, c. 15].
YsBaseTbCs, 110 CHCTEMA KpUMiHAMb-
HOrO TMpaBOCyIAsl TOKJMKaHa 3abes-
neyyBaTH OajsaHC MiXX ULUMH CyIe-
pPEUNMBUMH  LiJSMH, [0 3HAXOAUTh
cBoe BigoOpakeHHS Y (OPMYJIIOBAHHI
3aB/laHb KPUMiHAJbHOTO TMPOBAIKEHHS
B ct. 2 KIIK Ykpainu, a came, w06
KOXKHUH, XTO BUMHHUB KpHUMiHa/bHe Tpa-
BOMOpYyLIeHHs, OyB TPUTATHYTHH [0
BiAMOBiNA/JBbHOCTI B Mipy CBO€l BHHH,
i Ipu UbOMYy 2KONEH HEBUHYBAaTUH He
6yB 0OBHHYyBaueHHH ab0 3acyIKeHHH.
Tpanuuifino BBaXkaeTbCs, 110 MPOKYPOP
Npu migTpuMaHHi nmy6JidHoro o6BUHY-
BAUeHHSl DIBHOIO MipOI0 BiAmnoBigae 3a
BUKOHaHHA 000X LMX 3aBaaHb. IIpore
iX piBHO3HauHicTb Agag nybJaidyHOro 06-
BHHYBa4a € CyMHIBHOO, 1LI0 BHUILIUBAE i3
JIOTiKM OOBHHYBaJbHOI AisI/IBHOCTI, fKa
CrpsIMOBaHa Ha JOBeJeHHS BHUHH, a He
Ha il cripocTyBaHHs. BinTak ysaB/iseTbes,
110 Ha NPOKypopa y CyLOBOMY NpOBal-
JKEHHI Jigrae mneplue 3 LUX 3aBAAaHb, a
came 3a0e3neyeHHs NPUTATHEHHS 0cobH,
SKa BUMHUJA KPUMiHaJbHE MPABONOPY-
LIEeHHS, N0 KpUMiHaJbHOI BiANOBi#aJb-
HOCTi y Mipy cBoei BHHM (I10O BKJ/IOYaE
i 3acTocyBaHHS [0 ocib, ki He mimns-
raloTb KpHUMiHaJbHIH BiANOBIiAaJbHOCTI,
3aX0/iB KPHMiHaJ/JbHO-IPABOBOIO Xapak-
Tepy). 3aBoaHHsl 3a0e3MevyeHHs TOTo,
mo6 KoleH HeBUHYBAaTHUH He OYB 00-
BUHYBaueHUU abo 3acyIKeHUH, € s
IIPOKypOpa MOXi[AHUM BiJ MepLIOro i BTO-
PHHHUM, OCKIJIbKH, IO-TIeplle, He € HOoro
OCHOBHUM MpH3HaYEHHSM (IO TOJsArae
y HOBeIeHHi BHHM); MO-Apyre, IMOIJIH-
HAETbCA HEOOXiNHICTIO NMPUTATHEHHS N0
KPUMiHAJ/bHOI BiIOBi1a/IbHOCTi BUHHOIO
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BilMOBiAHO 00 HOro BUHMU; MO-TPETE, €
NpeaMEeTOM BiANOBiNaJIbHOCTI iHIIOI CTO-
POHU — 3aXUCTy. TaKMM YHHOM, PO3IOAiJ
npouecyanbHuX (QpyHKLi#, 3yMOBJEHHUH,
nepenyciM, BiAMIHHICTIO 3aBlaHb, Ha
JIOCSITHEHHS SIKUX BOHU CIPSIMOBAaHi, Ie-
penbayae CrnpsiMOBAHICTb MiATPUMAaHHS
ny6JiuHOoro 0OBHHYBAau€HHS Ha OJIHE OC-
HOBHEe 3aBJIaHHSI — IIPUTSTHEHHs 0coOH,
sKa BUMHUJA KpPUMiHaAJbHE MPaBONOpY-
LIeHHS, 01O KPUMiHaJ/JbHOI BiANoBimanb-
HOCTI.

BucHoBku. Takum uuHOM, MiATpH-
MaHHSI MPOKYypopoM my6JiuHOro oOBH-
HyBaueHHS B CYylli MOXKHA BHU3HAUUTH SIK
KOHCTUTYUIHHY (DYHKLiIO MPOKypaTypH,
sKa IOoJisArae y NOBeIeHHi mepen CyaoM
TBepPIKEHHSI NP0 BUUHEHHS 0c060I0
KPUMiHAJbHOTO MPaBOMOPYLUEHHS 3
METOI NPUTATHEHHS {1 10 KPUMiHa/lbHOI
BinmosinanbHocTi. Ilpenmerom  wiei
(hyHKLI{ € 0OBHHYBAUEHHS SIK TBEPIXKEHHS

PO BYMHEHHS 0CO000I0 KPUMiHAJIBHOIO
npaBonopyuienHs. o yucna ii 3aBnaHb
MOXKHa BimHecTu: 1) CpUsiHHA cymy Y
BceOiUHOMY, MOBHOMY i 00’€KTHBHOMY
po3rJsiii KpHUMiHAJbHUX CIIpaB Ta IO-
CTQHOBJIEHHIO  3aKOHHHX, OOIpPYyHTO-
BAHUX | BMOTHBOBAHHUX CYJOBHX pillleHb;
2) 3abe3nedyeHHs] MPUTSATHEHHS 0COOH,
sKa BUMHHWJIA KpHUMiHa/JbHE IpPaBOINO-
pPYLIEHHS, 00 BiANOBimaJbHOCTI B Mipy
cBoei BuHH. Cdeporo ii peanizauii cuin
BU3HATHU TNPABOBIAHOCHHH, IO CKJana-
I0TbCSl Y CYNOBOMY INPOBAJXKE€HHi, IO
OXOIJIIOE KpUMiHaJ/bHe NPOBaIKEeHHS Y
cyni nepuwoi iHcTaHUii (miAroToBYe Cy-
JI0Be TPOBAMXKEHHS, CyIOBUH pO3rJsn i
yXBaJIeHHsl Ta TPOTOJIOLIEHHSI Cyl0BOrO
pillleHHs1), MPOBAKEHHS 3 Teperasny
CYLOBUX pillleHb B amneJsLidHOMY, Ka-
CalidHOMY MOPSAKY, a TAaKOX 32 HOBO-
BHSIBJEHUMH ab0 BUKJIOYHUMHU OOCTaBHU-
HaMH.
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Jlankun A.B.

KonuentyadabHble npoGaembl noajaepkanus nyoJaM4HOro oOBUHEHHUS] B CyJle MPOKYPOPOM.

Annomayus. B cratbe paccMaTpUBAIOTCS TPOOJEMBl MOJIEPKAHUS MyOJHIHOTO OOBHHEHHS
B CyIe KaK KOHCTHUTYLMOHHOH (DYHKLHMM NPOKYypaTypbl. BHIAB/ISAIOTCS HELOCTATKH HOPMAaTHBHOH
perjaMeHTaldu 3ToH (QYHKLUUH U (GOPMYTHPYIOTCS MPeJIOKEHUs [0 UX YCTPaHEeHHI0. AHAIU3UPY-
I0TCS1 TTOJTHOMOYHS IPOKYpOpa MpH MoJAepKaHuK yOaruHoro o6BHHeHHs B cyne. Onpenensiores
npeaMeT W 3ala4yd 3TOH (PYHKLHUH.

Karwuesovle caosa: npoxyparypa, yroloBHOe MPOM3BOIACTBO, MyO/MUHOE OOBHHEHHE, Yro-
JIOBHOE MpaBocyaue, (BYHKLUH MPOKYpPaTypBhl.

A. Lapkin

Conceptual problems of maintaining public prosecution in court by the prosecutor.

Summary. The article deals with the problems of maintaining public prosecution in court
as a constitutional function of the Prosecutor ’s Office. Shortcomings in the normative
regulation of this function are identified and proposals for their elimination are made. The
powers of the prosecutor in maintaining public prosecution in court are analysed. The subject
matter and objectives of this function are defined.

Keywords: Prosecutor’s Office, criminal proceedings, public prosecution, criminal justice,
functions of the Prosecutor ’s Office.
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