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3a nocaennne roabl KommyHuctnueckoit naprueit 1 CoBerckuM
NPaBHTE/NBCTBOM TIPOBEAEH DS MCKIIOUHTEJbHO BayKHbIX MeEpo-
NMPUSTHIH, HamMpaBJeHHBIX Ha BCeMepPHOE YKpemJeHHe COBETCKOH
3aKOHHOCTH, JaJbHelilllee pasBUTHE COIMAJHCTHYECKOH AeMOKpa-
THH ¥ yCHJeHWe OXpaHbl MpaB TpaxKaaH.

XX cwesp KITCC noaxocthio 0x06pua ocyuiectsiaeHnble LIK
KITCC mepbl Mo yKpenieHnio COBETCKOH 3aKOHHOCTH, 110 CTPONOMY
cobmoneunto rapautuposaufbix Koncrutymmeir CCCP  npas
rpaxaaH u 06s3aj «BCce MapTHHHble U COBETCKHE OpraHbl 01H-
TeJBHO CTOSITb Ha CTPasKe 3aKOHHOCTH, PEIIMTEJIBbHO H CYpPOBO
npeceKkaTh BCsKHe MPOsiBJAeHHs 0Ge33aKOHHSA, TPOU3BOJA, HAPYyLIC-
HUS COIHAJHCTHYECKOTO TPaBomopsiaKas .

Bueouepennoit XXI ¢wezn KITCC, osnaMeHoBaBIINi BCTYMIE-
HHe Hallleii CTPaHbl B MEPHOJ PA3BEPHYTOI0 CTPOHTEILCTBA KOM-
MYHH3Ma, ONpeaean/ HalpaBjieHHe PasBUTHsI COBETCKOH rocyaap-
CTBEHHOCTH B CTOPOHY BCEMEPHOTO Pa3BEpTHIBAHHS AEMOKpATHH
1 BOBJCYEHHS HIHPOKHX MacC TPYASAIMXCS B ylpaBJeHue JejsaMiu
Cosérckoro rocynapcetsa. JOCTHMHYTHI BBICOKHII VPOBEHb pas-
BHTHS COIHAJHCTUUECKOTO 0O0IecTBa OOBEKTHBHO IO3BOJISIET
BIVIOTHYIO TPHCTYNHTh K PaspellieHWIo 3ajaud MOJHOr0 MCKOpe-
HEHMS MPecTynHoCTH B Haulelf crpaHe. B neno 6opu6bl ¢ Hapylle-
HHSIMH 3aKOHHOCTH M OXPaHbl MpaBOMOPsAKA BCE NIHPE BOBJE-
KalOTCsl TPYASIIHECS MacChl, BCSI COBETCKasi OOLLECTBEHHOCTb.

BaxHbIM 3TanoM gafbHEiIIero pa3sBHTHS COBETCKOI JleMOKpa-
THH W COBEPLICHCTBOBAHHUSI HAUIEr0 3aKOHONATe/NbCTBA IPEICTaB-
JSIOT npuHATble 25 neka6ps 1958 r. BTopoit ceccueit BepxosHoro
Copera CCCP mnsaToro €o3biBa 3aKOHbl, olpejesiomne nanboaee
BaXKHble W ocHOBHble auig Bcero Coroza CCP nmosoxenus B obna-
CTH Cy/J0YCTPOHCTBA, YrOMOBHOIO 3aKOHOAATE/bCTBA U YTOJOBHOID
CYAONpON3BoACTBA. B HUX HAaXOMUT CBOe OTpaKeHHe 3aKOHOMEp-
HbI Tpolece AaJbHEHlIero yKpemieHHs COUMaJTHCTHUCCKOH 3a-
KOHHOCTH, YCHJEHMS OXpaHbl TpaB W 3aKOHHBLIX HHTEpecosn
rpakiaH.

Crporoe u HeykJoHHOe COOJ/IOJEeHHEe 3aKOHOB, HalpaBJACHHbIX
Ha OXpaHy HpaB H 3aKOHHbIX HHTEPECOB COBETCKOTO 4Ye/l0BEKa,

I XX cbeag Kommynueruueckoii naprui Coerckoro Cotoza. Crenorpadu-
yeckuii orver, 1. I, M., TocnosnTusgar, 1956, crp. 423.
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obecieueHne ero cBo60Ibl, YeCTH ¥ JOCTOMHCTBA SBIASETCS PYKO-
BOJASIUHAM MPUHLMIOM JESATebHOCTH BCEX TOCYIapCTBEHHBIX Opra-
HOB, B TOM YHC/ie OPraHOB J03HAHUS, MPEIBaPHTENBHOTO CJASCT-
BHSI, TPOKYpPaTyphl H Cyaa.
Oxpana npas rpayjaas — ecTb NpexKJae BCEro BceMepHas 3a-
LIHTa COBETCKOTO UEJTOBEKA OT BCSKHX MPECTYMHBIX MOCATaTe1bCTB
Ha €ro JIMYHOCTb, €r0 MpaBa 1 3aKOHHbIE pHTepechl. OCHOBHL yro-
‘ qgoeHoro cynonpoussoncrtsa Cowosa CCP u coo3HAIX pecnyO ank
VCHIMBAIOT 3Ty OXPaHy B YaCTHOCTH TEM, YTO PACLIHPSIOT HpOLec-
. Cya.bHbIE NpaBa Jaull, TOTEPNEBIINHX OT NPEeCcTVIIeHNs, u obecme-
1 YHBAIOT ITH NpaBa NpouecCyaJbHbIMU FapaHTHAMH.

BBuAy 210ro HayyHas pa3paboTka BOMPOCOB, CB3AHHBLIX C
VUACTHEM MOTEPHEBIIEr0 B pacCJeq0BaHUH U cyneGHOM pasbupa-
TeALCTBE yroJ0BHBIX e, NpHoGpPeTaeT B HACTOsee BpeMst GOb-
110 TEOPeTHUECKOe M NpPaKTHYecKoe 3HayeHue. STHM NPOIHKTO-
BaH BBIOOD TEMBI U COJeprKaHue HACTOSLIEH AHCCepTalHy.

IMpeanaraemast pabora npeacrTasisier coGoif MOMBITKY HaydHO
paspaboraTh OCHOBHBIE BOMPOCHI, CBS3aHHble C AKTUBHBIM yua-
CTHEM NOTepreBUIero B COBETCKOM YroJOBHOM mpoiecce. ABTOD
CTaBUT 3aJauy OTPa3uTh W MCCJAEN0BATH Te H3MEHeHHs, KOTOpble
BHECeHbl B MpOLEeccyaabHOe MosoxeHue moTepresinero OCHOBaMH
VIOJI0BHOTO ~ cynompoussoacrsa 1958 r. u HOBBIMH yroJOBHO-
nponeccvaababiMi Kogekcamu PCOCP, Kazaxckoit n Ya6ekckoit
CCP; nokasaTtb, KaKue npakTHUECKHe BBIBOIbI BLITEKAIOT W3 fIpa-
BHJILHOH peasin3allid MpOoLecCya/bHBIX HOPM, KacalolUHXest yua-
CT#ST TOTEPMEBIIEro B YIOJACBHOM CYAONPOU3BOACTBE; MPEATOKHTD
KOHKPEeTHBIe PeKOMeHIalny NpH pa3paboTke BOMPOCOB NpOILec-
CYanbHOTO MOJ0XKEHNs NOTepneBLIero.

Ilpu uccsenoBatnm TeMbl JHCCEPTAHT HCXOANT U3 MOJOMKEHMUI,
3akpenjeHibix B OCHOBaxX yroJIOBHOTO CYAONPOH3BOACTBA M HO-
BBIX VTOJIOBHO-TipoLeccyansHblX Konekcax PCOCP, Kasaxckoi u
Yabexckoit CCP, a takke B YIIK apyrux COO3HBIX PeCcmys MK,
= rae eie coxpansiiores crapble YI1K, B Tex nx yactsix, B KOTOPBIX
= onu He npotusopedyat OcnoBaM. Kpome Toro, mnpoko ucmnosb3o-

BaHa NpaKTHKa CJAeICTBEHHbIX H cy/leOHbIX opraHos Beaopycckod
CCP, xoTopylo OMCCePTAHT H3YUHJ 10 MaTepuajaM KOHKPETHBIX
VFOJOBHBIX i€/, a TaKxkKe onyOJuKoBaHHAs cyaeGHast MpaKTHKA
BepxoBsoro cyna CCCP n BepxoBHBIX Cy10B COIO3HBIX pec-
ny6:1uK. ;

Jucceprauusi COCTOUT U3 KPAaTKOro BBEAEHHS 1 MATH [VI1aB:

1 — O6umwasa xapakTepuCTHKA MNPOLECCyadbHOr0 NOJI0KEHHS
notepnesiuero; 1T — IMorepnesiwit- B gejgax my6JauuHOTO 0OBHHE-
uusi; 111 — IMorepmeBmnii B Aenax 4acTHO-MYyOGANYHOTO H YaCTHOIO
o6snnenusi; 1V — Boswmelenue MartepuajibHoro yiuepba, npHuHn-
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HenHoro norepmesiueMy; V — [lokagaHusi noTepreBllero Kak [0-
Ka3aTeJbCTBO.

I.B nepsBoit raase pauccepTallyid pPaccMaTpHBAIOTCH
o6uiye BOMPOCH! MPOLLECCYaJbHOTO NMOJOXKEHHS MOTepMneBLIero, Kak
cyObEKTa YroJioOBHO-NPOILECCyaabHOH AesTeJbHOCTH. B Heil ueeae-
10BaHbl MOHATHE MOTEPNEeBIIEro, OCHOBAHWS NMPH3HAHHS TpazKia-
HHHA [OTEpHeBLIMM, AaeTcsi obluasi XapakTepHCTHKA ydacTHs I10-
TeprieBlIero B COBETCKOM YTOJIOBHOM Ipolecce.

I. OcHOBBI yTOJIOBHOIO CYyAOMPOM3BOJACTBA 3AKOHOLATEJbHO
onpéeneanan obllee noHsTHe nortepnesuiero. ITorepmeBiMM mpH-
3HaeTcsi JIMIO, KOTOPOMY TpPEeCTynJeHHeM MPHUYMHEH MOpaJbHbIH,
(bu3nYecKui HJIH HMYLECTBEHHBIH Bpesl.

FlpaBamu mnoTepmeBlIero, Kak CaMOCTOSTEIBHOTO CyObeKTa
VFOJIOBHOTO Tpolecca, 061a1aeT TOJNbKO «TpaKAaHMH, NMPU3HAH-
HbIii MoTepneBwnM ot npectynieHus» (cr. 24 OcHoB), T. e. (pu3u-
yeckoe JKIo, KOTOPOMY mpecTyi/ieHueM npuuuHen spen. Opunu:
yecKoe JIHILo, B CaydasX NPHUYMHEHHsI eMy WMYLIeCTBEHHOro Bpe-

Ada, ydyaCTByeT B J€J/i€e B KaueCTBe rpazxKIaaHcKoro yCTua u obsana- -

eT npaBaMu, 3aKpenyeHHsiMu B cr. 25 OcHoB. [TosTomy B muccep-
Talldi MCCACAYIOTCS TIPEHMYLUIECTBEHHO BOMPOCH! (IpoIeccyadb-
HOTO MOJOKEeHHsI NOTepreBlIero — (PH3UYeCKOro Juia.

M3 emeicsra cr. 24 OcHOB BHITEKAET, UTO B COBETCKOM yT0JIOB-
HOM Iipoliecce OCHOBaHNEM MPU3HAHHS TPaXKAaHHHA NOTEPNEBIINM
ABASETCS TPHYMHEHME eMy IIPecTymnJjieHHeM Bpejia (MOpaJbHOIO,
(bU3HYECKOTro MWW WMYIeCTBeHHOro). B paGore anasausupyercs,
npy COBEPLIHUH KaKuX MPeCTYVIeHui vallle BCEero rpaxiaHuHy
NPUYHHSIETCS] Bped, M MOKA3biBAETCs, 4TO MOTEepIeBIIUM JIOKEeH
ObITH NPH3HAH KaXAblil Ipax/JiaHuH, NPaBa W UHTEpPeChl KOTOPOTo
OblId HapyLIEHbl B pe3yJbTaTe MPECTYITHOrO JesTHHs, He3aBHCHMO
OT TOTO, KaK OblIM KBaJH(UINPOBAHbl 3TH ACSHUA M Ha KaKue 06-
LIEeCTBeHHbIe OTHOLIeHHs IVIaBHBIM 00pa3oMm oHu Obliiu Halpas-
JIEHBL

-B mmccepratuy BBIABUTAETCS TO NOJOMKEHHe, YTO IpaxIaHUH
J10JKeH ObITh MPH3HAH TIOTEPHEBIIHNM W B CJAy4asX NpecTymHbIX
fI0CATATeILCTB HAa €ro npaBa W HHTEPECHI, XOTS Obl OKHAAEMBlii
BpeAd He HACTYNHJ 1O HEe3aBHCALIUM OT MpecTylHHKa OOCTOs-
TeABCTBAM, HO MOT HACTYNHTb NMpi OOLIUHOM XOJe COOBITHit (Ha-
TpuMep, NpH NOKyWeHuu. Ha yOHICTBO, H3HACHJIOBaHie, Kpaxky
W -THo)-

B cayuasix, ecian B pesyibTaTe NPECTYMHOro JAesHMsi HACTYIIH-
Ja- CMepTh TOTepHeBilero, NpaBa MNOTEPreBUIero, Kak y4acTHHKA
VNOJIOBHOTO [pOIlecca, JOJKHBl ObITh MPEAOCTABJIEHbl OJHOMY H3
ero 6aH3KuX poacTeeHHukos (cM. ct. 53 YIIK PCPCP). Heobxo-

" IRMOCTH NPH3HAHHS NpaB MOTEpMeBuIero 3a GJH3KUMHU DOACTBEH-

HIEKaM# MOTruGILero BbITEKaeT U3 TOTO, YTO CMepPTh G/JH3KOro 4eso-
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BeKa NPHYHHACT UM HE TOJbKO MaTepHaJbHbli, HO H 00JbUION
MOpaJbHblii Bpel, AylleBHble CTpajlaHus.

ITlpuananue rpa)KJaHuHa  MOTepHeBIIUM  MpPOILEccya/abHO
oopmasgercs MOCTaHOBJACHHEM JHIlA, MPOH3BOAALLEro JO3HaHHE,
cjeoBaTedisi, CyabH WJaH ompenenennem cyna. He caenyer mexn-
JINTh C JIONYUIeHHEM MOTepHeBUIero K y4acTHio B Mpolecce, rpax-
JNaHUH J0JKeH OblThb MPH3HAH NMOTEpneBlIHM, Korjaa Oyaer ycTa-
HOBJIEHO, YTO €MY TNPECTYMJIeHHeM MPHUYHHEH MOpaJbHbIi, pH3nue-
CKHIT HJIM uMylnecTBeHHbN Bpea. [locse npusHanus rpazxkiaaHuHa
NOTEPIeBLIHM, MOCJeAHEMY Pa3bsCHAIOTCS €ro Ipasa B MpOILEC-
ce u obGecrmeyHBaeTCsl BO3MOKHOCTbL OCYILIECTBJIEHHS 3THX IpaB
(ct. 27 OcHoB).

[TotepmeBiunii MOXKeT OCYILECTB/ATH NpaBa B Mpolecce Kak
JIHYHO, TaK M Yepe3 CBOero npejacraBuTess. B KauecTBe mpeacrta-
BHTeJeil MoTepneBliero MOTyT y4dacTBOBAaTh B Je/ie aJABOKaT, 3a-
KOHHbIE MpeACTaBHTE H, O/JH3KHe POJCTBEHHHKH, a TaKikKe MNpel-
cTaiTe/ MPO(eCcCHOHANBHBIX COI030B H - HHBIX OGULECTBEHHbIX..
oprauuszanuii (cm. cr. 39 VIIK ¥36. CCP).

2. Jlo npunstusi OcuoB 1958 r. notepneBLlInil ABJISJICST aKTHB-
HBIM YYaCTHHKOM MpOIecca TOJMBKO TONAA, KOTAa OH Obll OOBHHM-
TeJeM B JielaX YaCTHOTO OOBHHECHHS WJIH TPaskAaHCKHM -HCTHOM B
cJayuasix NpeAbsiBJACHHs B YrOJOBHOM Jiejie TpaxKJAaHCKOTO HCKa
O BO3MEIIeHHH MPHYHHEHHOrO MpecTymJeHHeM MaTepHa/ibHOro
yuiepba. B nenax nyGauuHOro OOBUHEHHSI, €Cay MOTEepPMeBIIHi HE
SIBJISIJICS TPaKAaHCKUM HCTILOM, €ro npoleccyaJjbHOe MOJ0MKeHHe
FIO- CyLLeCTBY HHUEM He OT/1MYaJjoCh OT MPOIeccyasbHOro MoJoxKe-
HHsI CBHAETEJS.

OCHOBBI yrOJOBHOTO CYAOMPOH3BOACTBA MO-HOBOMY pewainT
BONPOC O MpoleccyaabHOM MOJOKEeHHH NMOTepIeBulero, 3HaunTe/b-
HO pacliHpAIOT ero Ipasa, MPeloCTaBJasiOT €My BO3MOKHOCTb:
aKTHBHOTO Y4YaCTHsI B TMpollecce BO BCeX €ro CTagufax M Mo BCEM
YrOJIOBHBIM JesaM, uTo 6oJiee rMojiHo ob6ecrneyHBaeT OXpaHy HHTE-
pecoB rpazxjaaH, MOCTPAAaBUINX B pe3yJbTaTe MPeCcTymJeHus, H
¢roco6GCTBYET YCTAHOBJEHHIO HCTHHBI TIPH pacc.nuoea.umx i Cy-
jeGHOM pasﬁnpaTean'rBe aeJ.

B ct. 24 OcHoB 3akpenyieHbl OCHOBHBIE NpaBa NOTEPHEBIIEro:
JlaBaTh NMOKa3aHHs MO JeJy; NPeACTaB/sTh J0Ka3aTebCTBA; 3aAB-
JSTh X0laTalCTBa; 3HAKOMHTLCS C MaTepHaJlaMHu jJeja ¢ MOMeHTa
OKOHYaHHSI NPEeABAPHTENbBHOTO CJEICTBHS; y4acTBOBATb B HCCJe-
J0BaHHH [J0Ka3aTe/qbCTB Ha CyJAeOHOM CJeJCTBHH; 3asIBJASTh OTBO-
Abl; MPHUHOCHTb Ka/00bl Ha AelCTBHS JHIA, MPOU3BOASILIEro 103-
HaHue, caefoBaTe s, IPOKYpoOpa U Cyja; NPHHOCHThL KaJobbi HA
[IpHTOBOP WJIM ONpeJeseHne cyla W NOCTAHOBJEHHE CYAbH; MOMI-
JepiKiBaTh OOBHHEHHE B CJayyasiX, IIPelyCMOTPeHHBbIX 3aKOHOMAa-
TeAbCTBOM COIO3HBIX pecny6auk. Ecan B pesyibTaTe npectyumiie-
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HUs TIPHYMHEH MaTepHaJbHbI yllepd, MoTepleBUIdi, KpoMe
TOro, MMeeT MpaBo MpPH MPOH3BOACTBE HO YrOJOBHOMY ey Npeab-
ABUTH, IPaxKJaHCKHH HCK O BO3MelleHHM yllepba, MPOCHThL oprau
7T03HAHUS, CJAe0BaTeNsT U CYJ O MPUHSTHH Mep obecreueHHus 3asa8-
JI@HHOTO MCKa, TOAAepKHBATH TIpaxKAaHCKHi HCK B CyleOHOM
pas6uparenscrse (ct. 25 OcHoB).

Takum oGpa3oMm MOTepHEBLIMiT WMECT LHMPOKHH Kpyr Hpolec-
CyaJbHLIX NMPaB sl OXpaHbl CBOMX HHTEPECOB H IO CBOEMY IPO-
1eCcyaJbHOMY MOJIOKEHHIO Ha NPOTAKEHUM BCEro NpOU3BOJICTBA
TIO ey SBJSETCS aKTHBHBIM YYaCTHHKOM YroJIOBHODO IIpolecca,
a B cyae6HOM pas3bupareabCcTBE — CTOPOHOM, MpoLeccyaibHO paB-
HONMpPaBHOH C JAPYTHMH cTOpoHaMy (OGBHHHTENEM, TOACYIHMBIM,
3alUTHUKOM, TPaKIaHCKHM HCTIOM, TPaK/AaHCKUM OTBETUHKOM).

AKTHBHOE yyacTHe MOTepneBLIero B IIpolecce CIHOCOOCTBYET
PACKPBITHIO MpecTynJeHusi, H300JHUEHHIO JIHL, BHHOBHBIX B €ro
COBEpUIEHHH, YCTAHOBJIGHWIO MCTHHBL MO JeJy W SBJISETCs OXHOI
M3 JeliCTBCHHBIX TapaHTHil OXPaHbl NpPaB W 3aKOHHBIX HHTEPECOB
TOBETCKHX IrpaKAaH MPH OCYLLECTBJICHHH COLHATUCTHYECKOTO Ipa-
socyausi. [TloTepmeBiiuii, yvyacTBysi B Ipomecce, KaK COBETCKHIT
TpaxJaHMH 3allHLAeT He TOJbKO CBOW JHYHBIE HHTEpPeCchl, HO
MHTEpPechl COLNaINCTHYECKOro 001ecTBa U TIPABONOPSI KA.

[Tockonbky noTepreBlINil, HCMOAb3Ysl CBOM INpaBa, MpeACTaB-
J15IeT 10Ka3aTeJbCTBa BHHOBHOCTH MPHBJ/EUEHHOINO K OTBETCTBEH-
H{OCTH JIMlla, 3adBJseT XojaraWcTBa 00 ucTpeOOBaHHH JOKasa-
TEJABCTB, O MPOBEJEHUH CJEJCTBEHHBIX # CYyAeGHBIX AefCTBHMI,
aKTHBHO Y4YaCTBYET B HCCJEAOBaHHMM [10KasaTeJbCTB HapaBHe C
APYTUMH CTOpPOHAaMM, 00XKajayeT MPUroBOp cyiaa Mo MOTHBAM He-
OCHOBATEJIbHOTO OMpaBIaHMus MOACYAMMOTO MWJH Ha3Ha4yeHHs
OCYIKJE€HHOMY Ype3MEpHO MSATKOH Mepbl HakasaHus, JHOO pelle-
HHSl O NpeKpauleHd Yyro/JJOBHOro neJia, BCs €T0 AesATeJbHOCTD
HanpapJeHa Ha H306JMUEHHEe ONpeae/eHHOro JHlld B COBepLIeHHH
TPECTYIVIEHHsI W TeM CaMbIM Ha BBINOJHEHHEe OOBHHHTEJIbHOM
{PyHKILHH B mpouecce.

O xapakrepe - OOBUHHTEJIbHOI AESITEJLHOCTH IOTEPIEBLLEro
cBuaereabeTByeT Takke u 1o, uto YIIK Yabekckoit CCP (ct. 35)
Tpel0CTABJSIET MOTEPMNEBLIeMy NpaBo MOAAepKHBaTh OOBHHEHHE
He TOJbKO MO JeJaM YacTHOro OOBHHEHHS, HO M B OCTaJbHBIX
cayuyasix, ecan B jeiae He yuactByer mpokypop. YIIK Kasaxckoi
CCP (ct. 27) TakiKe NpeLOCTaBJsieT IOTepHeslieMy NpaBo MOA-
aep:KuBaTh OOBHHEHME MO JesiaM, M0 KOTOPBIM B cyle He BBICTY-
TIaeT HU NPOKYPOP, HH OOUIECTBEHHBI OOBHHMTE/b.

II. Bo BTopoi#i raaBe HCCACAYIOTCS BOMPOCH y4yaCTHS
TIOTEPNeBLIero MPH MPOU3BOACTBE A€/ MyOJHYHOr0 OOBHHEHHSI.

1. Kak u3BecTHo, Bo30yxK/AeHHE neJl MyOJMYHOTO OOBHHEHHST HE
CTaBUTCS B 3aBHCHMMOCTb OT NpocbObl norepmesuiero. Bmecre ¢
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TeM, TOTEpNeBLIMi B CTaAuH BO30OYIKAGHHA YrOJOBHOrO Jeja
o6.7agaer npaBaMu IS OXpaHbl CBOHX 3aKOHHBIX HHTEPECOB.
3asBaeHus TpaKIaH, B TOM YHCJe MOTepmeBIIWX OT MpecTyre-
HHH, ABASIOTCH OJHHM H3 3aKOHHBIX MOBOAOB K BO30YKIAEHHIO YTO-
JaoBHoro neda. Opran ngo3HaHHs, CJAe10BaTelb, IPOKYPOP HJH CY-
absl 0653aHbl MPHHSTE OT MOTEPIEBIIEro 3asiBJeHHe O COBEPLIEH-
HOM MJIM NOTOBSILIEMCS IPECTYNJIeHHH, PACCMOTPETh €ro M MPUHATH
COOTBETCTBYIOUlee pelieHue. B cayyae oTkaza B BO3OyKAeHNMH
VFOJIOBHOTO JeJa [0 3asiBJeHHIO TOTeprHeBIIero, MOCJAe HNNH yBe-
AoMJseTcst 06 3TOM H MMeeT NPaBo 00:KalOBaTh OTKA3 HAAJAEHKa-
11eMy MPOKYPOPY HJM B BbILIECTOSIIMA CYA.

YuacTue moTepmeBlliero Ha 103HAHUM W MNpeABapHTE/JIbHOM

CJEJCTBHU HMeEeT CBOeii 3agaueil obecrneudTb OXPaHy €ro 3aKoH-,

HBIX MHTEPeCOB W 0Ka3aTb CONEHCTBHE OpraHaM JO3HaHus u CJe-
JIOBATe/NsIM B PACKPBITHH NMPECTYNJeHHs W H300JHYeHHH BHHOB-
ubix. g ocyilecTBaeHHsI 3TOH 3a4aUd MOTEPTIEBIIHH HAACASETCS
IIpaBaMH aKTHBHOI'O y4yaCTHHKa TMpolecca, CAOCOOHOTo CBOHMU
JAeHCTBHAMY BJIMSITH Ha XOJ NMPOU3BOACTBA JAO3HAHHS WJM NpeaBa-
PHTEJILHOTO CJeICTBHSL.

B amnccepranum gaeTcsi XapaKTepHCTHKa W aHaJu3 Mpoiiec-
CyaJabHBIX NpaB NOTepneBlllero B CTaJAMM JO3HAHHA H IpeIBaph-
TEJAbHOTO CJeACTBHS, BBITEKAIOUIMX W3 MOJOMXKEHHIl, 3aKpernJeHHbIX
B OcnoBax yrosoBuoro cyaonpoussonactsa, YIIK PCOCP, Ka-
3axckoii u Y36ekckoit CCP. B wacmHocTH, MOKa3bIBaeTCsi, 410 B
9TOli CTajuM Tpollecca MOTEpPNeBIINi MMeeT NpaBo TPeb6oBaAThH
NIPOK3BOJICTBA J0O3HAHHSI ¥ NPEABAPHTEJIbHOTO CJAEACTBHS HE3aHH-
TE@PECOBAHHBIMHU JIMIlAMM H 3asBJSTb OTBOJA CJE10BATENI0 HJAH JiH-
1y, MPOH3BOISLIEMY JO3HAHHE, €CAH OHH TPSAMO HJH KOCBEHHO
3aNHTEPECcOBaHbl B HCXOAe Aena. DTUM obecrneunBaeTcss GECTpHUCT-
pacTHOE U OOBEKTHBHOE paccJef0BaHHE. .

[TorepmeBuinii uMeeT NpaBo AaBaTh MOKa3aHHs C 1leJbI0 yCTa-
HOBJIGHNS CYIIECTBEHHbIX OOCTOSITENLCTB fAesa. B 3THX cayudasx
Ha cJjenoBaTel]e MJM JHLUE, TPOH3BOAAILEM [103HaHHE, JIEKHUT
0053aHHOCTb NPOBEPKH H3JIOKEHHBIX TOTEpPHeBIIHM  06CTOS-
TEeJIbCTB.

B Tex ciayyasix, Korjla mOTepNeBIIHH HE 3HAET si3blKa, Ha KO-
TOPOM BejAeTCsl MPOH3BOACTBO MO ey, OH HMeeT MpaBo 1aBaTh
floKa3aHusl ¥ Bo30yXIaTh XOZaTalHCTBA Ha CBOEM POJIHOM Ss3bIKE,
a TaKiKe MoJbL30BaThCsl YCJAYTraMH MepeBOJUHKA.

B neasix 3auiuThl CBOMX 3aKOHHBIX HHTEPECOB, H30GJHYEHHST
ONpeaeqeHHbIX JIHI B COBEPLICHHH NMPECTYMICHHS MU TOATBEp K-
JIeHUsl CBOHX TOBOJAOB MOTEpPNeBLIHI BNpaBe MPEICTaB/AATh J0Ka-
3aTe/bCTBA M 3asBJSITb XOJaTalCTBa O J0NpOCe CBHIETE/ei, Hpo-
BEJICHHH SKCMepTH3bl, ocMoTpoB u T. n. CaenoBartenb WJAH JHILO,
npousBoisilee JA03HaHHe, 006f3aHbl PacCMOTPeTh X0AaTaiCTB2
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NOTePNeBIIero H yI0BJETBOPUTH HX, €CJH OOCTOSATENLCTBA, 00
VCTAHOBJEHHH KOTOPHIX OH XOAaTaWCTBYeT, MOTYT HMETh 3Haue-
Hue nns nexa (er.er. 131 YIIK PCOCP, 99 VIIK Kas. CCP,
115 YIIK ¥36. CCP).

Hogbie yrosoBHO-Mpolleccya bHblie KOJEKCh MpeaycMaTpHBa-
10T BOSMOZKHOCTh yYaCTHSI TIOTEpPIEBIIero ¢ pa3pellenus cjieaosa-
Teadsi WJM JIWila, TPOM3BOJSLIEr0 A03HAHHE, NMPH MPOU3BOACTBE
ocmotpoe (cr. 179 YIIK PCOCP), obwicka (ct. 137 YIIK Kas.
CCP), carexcrennoro skcnepuMenta (cr.ct. 183 VIIK PCOCP,
132 VIIK Kas. CCP, 166 ¥ITK ¥36. CCP). B pa6orte o60ocHO-
BBIBACTCS HEOOXOAMMOCTh MPEIOCTABJCHUS MOTEPHEBHIeMy npasa
NpHHUMaTh B HEOOXOAMMBIX CJydYasiX ydacTHe B NPOM3BOACTBE
He  TOJIbKO BbILICYKA3aHHLIX CJACACTBEHHBIX AEHCTBHI, HO W MPH
NPOHU3BOACTBE 3KCHEPTH3BI, uTO OyJAeT CHocoOCTBOBAaThH OoJee
fIOAHOMY M BCECTOPOHHEMY HCCJIEI0BAaHMIO 0GCTOATEAbCTB Je.a.

C MOMEeHTa ' OKOHUaHHSI TPeABAPHTENbHOr0 CJACACTBUS {10-
TepMeBILHil UMEET NMPaBo 3HAKOMUTBHCS C MaTepHaiaMmu aeqia. OO0
OKOHYAHMH NpeIBapHTEIbHOrO CJEeACTBHS C/A€10BaTeAb H3BelaeT
MOTepPneBiilero, padbiaCHIeT eMy MPaBo 3HAKOMHTBLCS ¢ MaTepua-
AaMH jeja H NpeocTaB/isieT BO3MOKHOCTb OCYUIECTBHTL 3TO Mpa-
B0. OcHOBLI yroJI0OBHOTO CYJONPOH3BOACTBA HE YCTAHAB/IMBAKOT, B
KakoM oOGbeMe NOoTepneBIUHH 3HAKOMHTCSI ¢ MaTepuaiaMuy jaena.
VITK Y36ekckoit CCP (cr. 178) mpeaycmaTpuBaer, uto cJ/eloBa-
TeJlb 3HAKOMHT MOTEpNeBliero ¢ MaTepHaJaMi jejda O HpecTyil-
JeHWH; KOTOPbIM €My MNpHYKWHEH MOpaJbHbli, (u3HuUecKHii Hin
uMmyuectsentbiit yuep6. YIIK PCOCP (cr. 200) u Kasaxckoii
CCP (c1. 186) He OrpaHM4HMBAIOT MPaBO MOTEPIEBIIEro Ha O3Ha-
KOMJIeHHe ¢ MaTepHajaMu [eJia ONpeaeseHHbIM 00BbeMOM,

C MaTtepmanaMy jena, 3aKaHUMBAEMOTO OPraHOM JO3HAHHUS,
NoTepneBIlHil He 03HAKaMJIHBAETCS, a JHLIb H3BelAaeTcs 06 OKOH-
YaHuM JAena u naJjbHeiilieM ero Hampas/ieHun. OgHako B cyae OH
MOJKET 3HaKOMMTBCS CO BCEMM MaTepuaJaMu jeda.

B cayuasix npexpalieHusi yroJOBHOro jJesa (B TOM uHcjie B
CBS3M ¢ mepejiayeil oOBHHAEMONO Ha MOPYKH), NMOTepeBilnii H3Be-
iaercst 06 3TOM U HMeeT npaso 00KaJIOBaHHs TTOCTAHOBJICHUSA O
npekpautenun aenaa. CnenoBatenp 06si3aH NPeAOCTaABUThL NOTEpP-
MneBuIeMy BO3MOXKHOCTh O3HaKOMHTLCSI ¢ MaTepuagaMu NpekKpa-
LIEHHOTO AdeJa.

[TorepmeBinii UMeeT NPaBO MPHUHOCHTb KaJo0bl Ha NEeHCTBHA
Jiila, TPOU3BOMSILILEro J03HaHKe, CJexoBaTelsi u Mpokypopa. 3a-
KOH He OrpaHHyuBaeT npaBa MoTeprneBulero Ha o6GKaJjoBaHue
AeHCTBHIl BBILIEYKA3aHHBIX JIHI, 00KaNOBaHHIO TIOIIekKaT Jiobble
JACHCTBHS, KOTOpble HApyllalT HJAH CTECHSIOT ero mpaBa, 4To
co3jaeT HeoOXOAHMBle rapaHTHH OOBEKTHBHOTO paccjenoBaHud
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Aeqaa i CTPOroro coO6JI0AeHHS! TpaB rpaxaaH B yroJOBHOM CYJ0=

IIPOH3BO/ICTBE.

2. BecbMa 6oJblloe 3HAYCHHE UMEeT yyacTHe MOTepreBHIero B
cyneGHOM pa3bupaTenbcTBe YIOJOBHBIX JeJ.

OxaHOli H3 BaKHbIX 3a71a4 COBETCKOr0 COLHAJHCTHYECKOrO fpa-
BOCYIUSI SIBJISIETCS OXpaHa OT BCSKHX IOCSITATEJNbCTB TMOJMTHYE-
CKHX, TPYAOBBIX, JKUJHUHBIX H JPYTHX JUUHBIX H UMYIIECTBEHHBIX
npas rpaxaaf, rapaHtupoBaHHbix Koucturyuneit CCCP u kou-
CTHTYIHAMH COIO3HBIX M ABTOHOMHBbIX pecny6Juk (m. «6» cr. 2
OcHoB 3akoHojaTesbeTBa 0 cyfaoycrpoiictse Coioza CCP, - cows-
HbiX H aBTOHOMHBIX pecnyO6JiHK).

Hapsiny ¢ TeM, 4To 3auwTa npaB KaxKaoro COBETCKOTO rpakK-
daiuHa (B TOM 4Yuc/ie NMpaB M WHTEpPecOB NOTepIeBIlero) rapaH-
THPYETCsl MOJJUHHBIMH J1€MOKpPATHYECKHMH TPHHUHNAMH colua-
JIMCTHYECKOTO MpaBOCY/AHsl, NOTepHeBlIeMy B CyJle Mo Bcem JesiaM
TpeoCTaBJ/IeHbl TPaBa aKTHBHONO YYacTHHKA YTOJOBHOTO MPOIEC-
ca, HCMoJb3ysi KOTOPble OH CrnocoOCTBYET YCTaHOBJEHHIO MarTe-
pHaNbHONH HCTHHBI, H300JHUEHHIO H CIIPABEAJHBOMY HaKa3aHHIO
BHHOBHbBIX, JOOMBAeTCs BO3MEILUEHHS NPHYHHEHHOTO eMy MarTe-
pHaJabHOro yiiepba M TeM CaMbIM 3allHlilaeT CBOH 3aKOHHBIC
HHTEpPECH.

[Ipenocrasaenne norepneBuieMy B Cy1e6HOM pa3bUpaTeiLCTRE
LIHPOKHX TIPOLECCYaJbHbIX BO3MOMKHOCTEI /sl OXpaHBl CBOMX
npaB U HHTEPECOB SIBJAAETCS OAHON M3 rapaHTHi HauGoJee MoaHO-
ro H 0OBEKTHBHOIO PacCMOTPEHHsI YTOJOBHOTO nesia, COAeHCTBYeT
aKTHBH3AaUWM 1€SATeJbHOCTH TpakaaH B jaeje 60pbObI ¢ MPECcTym-
HOCTBLIO M TeM CaMbIM YKPEIJIeHHI0 3aKOHHOCTH B Hallleil cTpaHe.

B craann cyae6Horo pasGupaTenbCTBa, KaK B ee MOANOTOBY-
TeJbHOH YacTH, TaK M Ha Cy/J1eOGHOM CJeICTBHH, MOTepHeBLIHH
o6aanaer TakuM 06bEeMOM NpPOIecCyasbHBIX TpaB, KOTOPblE Xa-
pPakTepH3yIOT €ro. Kak CTOPOHY B Mpolecce, paBHOMNPaBHYIO APV-
ruM cropoHaM. ‘OCHOBBI YTOJIOBHOTO CYIOApPOM3BoACTBa (cT. 38)
3aKOHOATe/bHO 3aKPEIJISIOT PaBEHCTBO MNPOLECcCYaJbHBIX Mpan
OOBHHHTE S, MOACYAMMOTr0, NOTEPNEBLIero, npaKAaHCKOTo MCTLA,
rpaXJI4aHCKOI0 OTBETYHKA H MX NpeJcTtaBuTeseli B CyleOHOM pas-
OHpaTenbCTBe MO MPeaCTaB/JAeHHIO J10Ka3aTelbCTB, YYaCTHIO B HC-
CJe10BaHHN 10KA3aTe/NbCTB W 3asiB/EHHIO XOLaTalCTB.

B paGore naercst aHanus mnpoleccyasbHblX Npas MNOTEpHes-
mero B cyae6HoM pa3bupaTesbCTBe, BHITEKAIOUHUX H3 MOJOKEHHIH,
sakpernaednbix B OCHOBaxX yroJiOBHOTO CYAOMPOH3BOACTBA, a TaK-
xe B YIIK PCOCP, Kazaxckoii u ¥36ekckoit CCP. B yactHocTH,
OTM@YaeTest, 4YTO MNOTEeprneBlIHii UMeeT MNPaBo NPHCYTCTBOBAThH B
3aJjie cyJaeOHOro 3acelaHHsi Ha NpPOTSIKEHHy BCero pasduparesb-
CTBa Jesa. YuacTHe TOTepreBllero B cyae6HOM pas3GupaTe/abCTBE
SIBJISIETCSl HEOOXOMHMBIM YCJIOBHEM HONOJIb30BAHHS HM CBOHMX Npas
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8 npoitecce. [TosToMy BayKHO, UTOOBl JIMILO, KOFOPOMY NPHUYHHEH
Bped, ObIIO BBI3BAHO B cylde6GHOe 3acefaHue B KauecTBe nmoTeplies-
wero. ITpn HesBKe moTepnesuiero cya peliaeT BOMNPOC O PaccMOT-
peHuH JeJa HJIH OTJOXKEHHH ero cjayllaHWeM B 3aBHCHMOCTH OT
TOTO, BO3MOKHO JIH B OTCYTCTBHe MOTEPNEBIIEro NoJHoe BbisicHe-
Hue 00CTOATENbCTB fes1a W 3allliTa €ero mpaB W 3aKOHHBIX HHTE-
pecos. [TotepneBuwinii, B oOT/HYUKE OT CBHIETE.sl, HE TMOAJIEKHT
ViajeHHio U3 3adaa cyae6GHoro sacenaanus. Jdas moro, uto6bl obec-
TIeUNTh NOTEprneBlleMy BO3MOKHOCTh MCMNOJb30BaTh BCE €ro mpana
CTOPOHBI H B TO 7K€ BpeMs IMOJYUHTb €ro MoKa3aHus, KaK A0Ka-
34TeJbCTBO MO Je/y, NOTepmeBlikil JoNpalinBaeTcs paHee J0MPoO-
ca ceuaerenein (cr. 287 YIIK PCOCP, c1. 269 VIIK Kasz. CCP,
cT. 267 VIIK ¥Y36. CCP).

ITorepnesuieMy, He BJaIelOLIEMY SI3bIKOM, HAa KOTOPOM BeleT-
Csl CYAONPOU3BOACTBO MO ey, MpPeaoCcTaBisieTcss MpaBo BhiCTY-
natb Ha cyide, JaBaTh NOKa3aHMs, 3asaBJATh XojaTalcTBa Ha
POJHOM si3blKe, a TaKiKe TMOJb30BAThbCS YCJAYraMH MNepeBOAUYHKA.

[MoTtepneBwmii yuacTsyet B 06CYKJIEHHH BOMpoca O BO3MOXK-
HOCTH PacCMOTPEHHs JleJla B OTCYTCTBHE HEesIBHBLIMXCS CBHAETE-
J1edl, IKCMepTOB H APYTHX JHIL

B ueasax obecrnieuennsi 00beKTHBHOTO 1 GECTIPHCTPACTHOTO pa3-
OupaTtenbeTBa Aena, NpaBHJIbHOTO OCBELIEeHHS XOaa npoliecca 3a-
KOH NpeaocTaBIsieT MoTepreBlieMy MpaBo OTBOJAA CyAel, CeKpe-
Taps, NpoKypopa, 3Kcrnepra, NepeBoAUHKa, €CJH -OHH TPSAMO Ml
KOCBEHHO 3aWHTepecoBaHbl B HCXOJe Aea.

Boablioe 3HaueHue B €€ 3aUIATHI WHTEPECOB MOTEPIEBIIETO
HMeeT IpenocTaB/jeHne eMmy mpaBa B0o36yKIAaTb Tmepel CyaoM
xoaaraiictBa. [lorepnesuinii Bnpase 3asiBJAATh XOjaTalcTBa MO
pasiuyHbIM BONpPOCaM, BO3HHKAIOUIUM MO AeJy, He3aBHCHMO OT
TOTO, KakK OblIM paspelleHbl 3TH XoaaTalcTBa Ha JAO3HAHHu i
fpeaBapuTe/bHOM CJACACTBHH HJM B CTaauu npenanus cyay. [lpu
paspeilicHud X0AaTaicTB APYyruX CTOPOH CyJ BbICJAYLIHBAET MHe-
Hie norepnesuero o6 oOOCHOBAHHOCTH 3asiBJEHHBIX XOJ1aTaHCTB.

B npouecce cyneGHOro CJAEACTBHS MOTEPIEBIUHiT BIpaBe Bbl-
CKa3biBaTh CBOE MHEHHE O MOpSJKe MCC/e10BaHHsl TOKa3aTe/bCTB;
NIPEACTaBJAATh JI0KAa3aTeAbCTBA; YHAaCTBOBaThL B J0NpPOCEe MOACYAH-
MOro, Apyroro noTepneBiiero, cCBuaeTe e, 3a1aBaTh MM BOMPOCHI;
{IPEJCTaB/IATL BONPOCH, NOAJe)KallHe paspeuieHHio 3KCMepTH3bI,
1 3d1aBaTb BONPOCH 3KCHEPTY; YYaCTBOBAaTb B OCMOTpPe MecTa
TIPOHCIIECTBHSI, BELIeCTBEHHBIX JI0Ka3aTeAbCTB, a TaKkKe B NpoBep-
KE M HCCJeI0BaHuM APYTUX JA0Ka3aTeJNbCTB, MUMEIOUIHX 3HaueHHe
1o jAeny, naBaThb MOKa3aHHs B JI000H MOMEHT cyaebGHOro caei-
CTBHS MO MOBOAY HCCJACAYEMBIX OOCTOATENBLCTB Jleid; BbICKA3bi-
BaTb CBOE MHEHHe O TIOJNHOTEe TPOBEAEHHOTO CcyAebGHOro cJaenct-
8lisl W 3aABJAATb XOAaTAaHCTBa O €ro JONOJHEHHH.
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" 3aKOHOMATEeNbCTBO  COIO3HBIX  pecny6JauK pas/uyHO peliaeT
BONpOC 00 yuacTHM MOTEPHeBllCro B cyaeOHbIX mpeHusx. YIIK
PCO®CP npeaocrasisieT moTepneBUIEMY MpPaBo ydyacTBOBATb B
cyaeOHbIX TPEHHsIX TOJBKO MO JAejJaM YacTHOTO OOBHHEHHS
(ct. 295). ITo VIIK Y3aGekckoit CCP nmotepneBiinii BnpaBe y4aci-
BOBATH B CY/AeOHbIX MPEHHSIX B CAyuYasx mojleprkanis uM oOBHHE-
HHSI, ecJu B flejie HE yyacTByer npokypop (cr.ct. 35, 276), a no
VITK Kaszaxckoit CCP (cr. 278) —mo nesjaM, B KOTOPbIX HE y4acT-
BYeT MPOKypoOp HJH OOLLeCTBEHHbIH 00BHHHTEJNb. B pabore o6ocC-
HOBBIBAETCsI 11e/IccO00Pa3HOCTh TPEIOCTABJICHHS MOTEpHeBleMY
npaBa y4acTus B cyAeOHBIX NMpPeHHsX Mo BCeM yroJOBHBIM gejaM,
00 3TO NPaBO BBITEKACT K3 €ro MpPOLeccyabHOro MOJOKEeHHs I
OCYILLECTBJICHHE €r0 OyAeT CrnocoOCTBOBAaTh BbIHECEHHIO 3aKOHHOTD
H CHPaBeAJNBOTO MPUroBOpa.

3. Baxnoii rapanTueil oXpaHbl NpPaB MU 3aKOHHBIX nmepecos
NOTEPNEBIUETro CJAYKHT HHCTHTYT COBETCKOH KacCaluu.

Jlo npuusitisi OCHOB yroJ0BHOTO CYIONPOH3BOACTBA norcp-
neBUIMH MOT 00)KaJoBaTh NPUFOBOP TOJLKO MO AJaM HacTHOTrO
OOBHHCHHS WJAH JK€ B YaCTH, Kacalouleiics pemieHusi 0 rpamaaH-
CKOM HCKe, €C/Ii OH y4aCTBOBaJ/l B JieJle B KauecTBe I'paKIMaHCKOTO
netid, OCcHOBBL 3aKPENuIn NpaBo MoTepneBliero Ha o6zKaJ0BaHHe
NIPUTOBOPA MJH  OMPEAeJCHHSI Cyda H NOCTAHOBJEHHS CY[AbW MO
BCEM VTOJIOBHBIM jgeaaM (cT.cT. 24, 44).

B 3aKoHe HE NMpPe1yCMOTPEHO HMKAKAX OrpaHHYEHHil B YacTH
002KaJIOBaHNs MOTEpPNeBlIHM HE BCTYNHBIIMX B 3aKOHHYIO CHJY
AIPUIOBOPOB; TIPHIOBOP MONKET OMTh MM 00KajoBaH MO JIOOOMY
OCHOBaHHIO. - ECTEeCTBEHHO, YTO MOTEpMeBLIHii MOXKeT CTaBUThb
BOnpoc 06 OTMEHe M M3MEHEHHH MPUroBOpa JIMIIbL B OTHOLICHHH
TexX JiHll, KOTOpble OOBHHSIJIHCH B NMPECTYMJIEHHH, MPHUHHHBLIEM

eMy Bpej, W B mpenesax Tex (akToB, KOTOpPbie CBs3aHBl € MpPH-

YHHEHHEM MOpPaJabHOro, GU3HUYECKOTO HJH HMYLIeCTBEHHOIO Bpena.
IMorepnesiinii Bnpase 06:KasoBaTh NPHUTOBOP Cyda M B TeX CJIy-
yasix, ecJu OH MO KaKuM-JHGO MpHUYMHAM HE yuyacTBOBaJ B CV-
Ae6HoM pa3buparesibCTBe.

[TorepmeBilnii HMeeT MPaBo TaKkKe 3HAKOMHTBCS € KacCalHOH-
HbIMK ’KaJj00aMu Ha MPUTOBOP APYTHX JHL HJAH MPOTECTOM MPO-
Kypopa W MPUHOCHTb Ha HHUX CBOM BO3paxKeHHs, MPEACTaB/IATh B
CyZl KacCalHMOHHOH HHCTAHUMM JIONOJHHUTEJIbHbIE MaTepHaJ/ibi
(MOKYMeHTbI, CNpaBKH,. BBIMHCKH, XapaKTEePHCTHKH, MUCbMEHHbIe
@asiBJAEHHS OTAEJbHBIX JIMI M T. fI.) KaK B 00OOCHOBaHHE CBOEIi
7K aJo0bl, TaK ¥ B ONPOBEpPKEHHE Kaa00 APYrHX JIKIL WX TIPOTE-
CcTa NMpoKypopa.

OxpaHa wuHTepecoB MOTepTeBlIero .B CTalWy KacCalHOHHOrO
fIPOM3BOJCTBA e/ TFapaHTHPYETCsl TakiKe NMpeJOCTaBJIEHHEM eMy
BO3MOKHOCTH NPHHUMAThL ydacTHe B 3acelaHuu cyjla, pacCcMaTph-
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BawUlero AeJqo B KaCCallMOHHOM NoOpsaKe. Hmepnesumﬁ NOJKen

ObITb M3BELIEH O JHe PACCMOTPEHHsI AeJda MO Kaao06aM Wy [po-
TECTYy M B IMpOLEcce KaccallHOHHOrO pPacCMOTPEHHsl Aes Bhpase
3a5BJSITh OTBOJABI CY/AbSIM, MPOKYPOPY, MEPEBOAUHKY, BO3OYKAATH
XOZlaTancTBa, 3HAKOMHTHLCS ¢ HOBBIMH MaTepHaJaMH, TPEeIcTas-
JIEHHBIMH B CYJ1 APYTHMHM JIMLLAMH, U BbICKa3blBaTh MO0 HHM MHE-
HHe, 1aBaTh CBOM OOBSICHEHHS.

III. B TpeTbheir TaaBe MmMceaenyiOTCS CCOOEHHOCTH TPO-
IleccyasIbHOTO MOJIOKEHHS MOTEePHEeBIero B jejax 4acTHO-NyOaAnd-
HOTO W YaCTHOTO OOGBHHEHHS.

OCHOBBI yro/10BHOTO CYAOMPOH3BOACTBA (m.m. 6 uw 7 ¢r. 5)
COXPaHUIH AeHcTBYIOlHEe (POPMBI YACTHOAMYOJUYHOTO H YaCTHOTO
OOBHHEHHS, MPETOCTABHB COIO3HBIM pecrnyOJHKAM pPeliath, Kakue
KOHKPETHbIE TMPECTYMIeHN MPec/JeyIoTCs B MOPSIAKe YaCTHO-MVO-
JHEHOTO M KaKHe — B TIOPS/IKe YaCTHOTO OOBHHEHHS.

B pa6oTte orMeuaeTcs, 4TO BbIJeJeHHE A€M YaCTHO-TYyOIHYHOTO-
OOBHHEHHS U3 OOLIEro 4uc/aa YroJIOBHBIX A€/ OOBACHAETCH Heod-

XOHMOCTBIO 0CO00 OTPaNHTh HHTEPECH MOTEPMeBlIero. 3aKoHo1d-
teascTBOM Kazaxckoit u ¥Y36ekckoit CCP  oTHecenbl K AeaaMm
YACTHO-MYOJAHYHOTO OOGBHHEHHS TOJBKO Aena 00 H3HACHJIOBAHHH
6e3 oTArAIoIIHX OGCTOATENBCTB, BO3OYKACHHE KOTOPhIX 3aBACHT
OT YCMOTPEHHS MOTEpTeBiliel, TTOCKOJbKY HeusbemHass B TaKUX
caydasix oraacka (pakTa COBEpIIEHHOTO MpPecTynJaeHust, 3aTpari-
Balollasl JIHYHble, HHTHMHBIC CTOPOHBI KU3HH MOCTpaxaBuUIeii, MO-
KeT ycyryOuTh ee u 6e3 TOro TsKeNble MOpaJibHble MepeRKHBaHUS,
OTPA3UTBCS HA CeMeHHbIX OTHOUeHHsSX U T. 1. YIIK PCOCP
(cT. 27) OTHOCHT K JejJaM YaCTHO-MyOJHYHOTO OOBHHEHHs 1Aenaa
06 W3HACHJOBAHHHU 6€3 OTArYaloUHX OOCTOSITENILCTB U O Hapyile-
HHH aBTOPCKUX M M300peTaTeNbCKUX MpaB.

OcHOBaHHSIMH BbIJEJCHHST B COBETCKOM npaBe JeJ 4YacTHOro:

00BHHEHHs!, BO30YKAaeMbIX NPEUMYIIECTBEHHO MO 7KaJode moTep-
fesilero u NoAJdexkalliux NpeKkpaumennio 3a NpUMHPEHHeM MOoTep-
MeBlIero ¢ OOBHHIEMBIM, cjelyeT MpPH3HAaTh:

a) OTHOCHTEJIBHO HEBBICOKA# CTeleHb OOIECTBEHHOMH ofac-

HOCTH JAESTHUH, mpecjaeayeMblX B NTOPAAKe 4aCTHOIO OOBHMHEHH S, 0.

CPABHEHHMIO C JAPYTHMH MpEeCTyNJIeHHSIMH;

0) crneunuduueckui, ObITOBOI XapakTep NpaBOHapylleHuH, a
TaKikKe TO, 4TO yyeT CyOBeKTHBHOI'O OTHOLUEHHS MOTeprneBilero K
JesTHHIO UMEET B HEKOTOPBIX CAyuasix 3HaueHHe AJisi yCTAHOBICHHSA
HaJlH4us COCTaBa MPeCTYIMJeHHs;

B) npejaocrapJ/jeHuHe rpaxjgaHaM BO3MOXHOCTH B HHTepecax

OGUIEKUTHSL CAMHM YPeryJupoBaTh BO3HWKIUNI KOH(DJIHKT H yCTa-
HOBHTb M€Ky co60H XOpollWe TOBapHIIeCKHe B3aNMOOTHOUIGHH
6e3 BMelIaTeJqbCTBA rOCYAapCTBEHHBIX OPTaHOB;
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©) obGecrneueHue 3ajaud HauwboJee NOAHOH OXpaHbl IpaB i
WHTEPECOB IPakjaaH W NMOBBILIEHHS HX aKTHBHOCTH B jiesie GOpbOBI
C HaDVIUEHUSIMH COLMAJAHCTHYECKOTO NMPaBONopsiaKa.

B pa6ore uccieayercst BOMPOC O Kpyre IpPecTyNHBIX JesSHUH,
npecieayeMbiX B MOPsiAKe YaCTHOTO OOBHHEHHS MO AeHCTBYIOIEMY
3aK0H01aTebCTBY, M MOKa3bIBa€TCsi, 4TO B CBETE pelueHHH
XXI cbeana KIICC 00 ycuiaenun po/u OGLIECTBEHHOCTH W MHH-
MaTHBLI COBETCKHX I'paxaaH B 6opbbe ¢ MPECTYNMJICHUSIMH U Ha-
pyiIeHHAMH TPaBONOPSAKA CJeayeT, ¢ OJHOIl CTOPOHBLI,— pacuii-
DHThL NpaBa MOTEPNEBLIEro NMyTeM HEKOTOPOro yBeJWYeHHs KaTe-
FopHy 71esl 4acTHOro OOBHHEHHs, a ¢ APyroi —mepenaTts Ha pas-
pellieHiHe TOBAPHILECKHX CYJA0B HEKOTOpbie jeja O NpaBoHapylie-
HHAX, paccMaTplHBaeMbIX B HacCToslllee BpeMs B MOpPS/IKe 4acT-
HOrO- OOBHHEHUS.

3akononarensctso PCOCP (cr. 7 VIIK u ct. 51 YK) npeny-
CMATPHBAET BO3MOKHOCTb Mepesayy JeJ O COBEPIIEHHbIX BrepBble
NPUUHHEHWH VMBILIJIEHHBIX JIETKUX TEJNECHBIX NOBPEXKIEHHH HJIH
HaneceHuy nMoGOEB, HE TOBJIEKIINX PacTPOHCTBO 310POBbs, KJEBe-
Te 6e3 oTArYalouiux OoO6CTOSITE/IBCTBaX H OCKOPOJeHWM Ha pac-
CMOTpeHHe ToBapHileckoro cyaa. Ilpu 3ToM HeOGXOAMMO YUHTHI-
BAaTh MHEHME TMOTeprneBllero, KOTOPOMY NPEIoCTaBJseTCs] NpaBo
00Ka10BaATH pelleHne O nepeaauye aejqa Ha pacCMOTpPEHHe TOBA-
“pulizecKoro cya.

Jlagee oTMeuaetcsi npoleccyadbHblil XapaKTep ¥aJo0bl noTep-
flepuiero, KoTopasi, Kak npaBHJO, AB/SETCS HEOOXOAHMBIM IOBO-
A0M  1J1  BO3OYsKACHMS JeJl 4acTHO-MyOJHUHOTO H  YacTHOTO
oosunennsi. ITo gesam yacTHOro oOGBHHEHHsI kKajaobGa A0JKHA CO-
AepiKath npsaMoe TpeOOBaHHE O NpPHBJACYEHHH K YTOJIOBHONH OT-
BETCTBEHHOCTH JIMIla, YKa3aHHOTO MOTEpIeBLINM; B 3THX JeJax
Kaaoba INOoTEePHeBlIero 3aMeHsieT OOBHHUTENbHOE 3aKJ/IOUEHHEe M
onpeiesisier o0beM M paMKM  cyuaeb6HoOro pasbGHpaTesbCTBA.
B cKaouMTeNbHBIX CllyyasiX JAeda YacTHOTO OOBHHEHHsSI MOTYT
OLITb BO30OYZK/IeHbl IPOKYPOPOM MO CBOEiHl MHULMATHBE NPH OTCYT-
CTBHM JKaJoObl MOTEPNEeBWero, eCJAH MpecTynHoe nesHHe HMeeT
vcoboe 00LUecTBeHHOe 3HAaUeHHe MJIM eCJH NMOTeprneBIIHH, B CHJY
OecnoMOLLHOr0 COCTOSIHUSI, 3aBUCHUMOCTH OT OOBHHSIEMOro HJH
UHBIM IIPHYHHAM HE B COCTOSIHHM 3alHLLATh CBOH 3aKOHHbIE HHTE-
pecsl. Ilo 3TUM JKe OCHOBaHMAM TPOKYpPOp BMNpaBe BCTYNHUTH B
J€0 4acTHOrOo OOBUHEHHMs, BO30OYKAEHHOe No Kajaobe moTep-
neBilero.

Aeaa yactHoro oOBHHEHHS, KaK NpaBuio, BO30yKaaloTcs Ha-
POAHLIM - Cybel, mpHueM CcTaausi BO30YK/eHHs Jesa CJIHBaeTcs
Co craauell npeaanus cyay. Jlo Bo3OyxKaAeHHs aesa CyAbsi 0053aH
NpPHHATH Mepbl K NIPUMHPEHHIO NOTEePNeBuiero ¢ OOHIUHKOM.
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2. IlpoiueccyanbHOE MOJ0KEHHE NOTEPNEBLICTO MO jJeaM YyacT:-
HO-nyOJIMUHOTO OOBHHEHHS Mocae BO30OYKAeHUsi YTOJOBHOrO 1e1a.

HHYEM He OTJIHYAeTCsl OT €No NMPOUEeCcCyabHOro MOJOMKEHHsT B Je-
Jax myGJIHYHOrO OOBHHEHHS: NMpeaBapHTEAbHOE CJEACTBHE H CV-

1e6HOe pa3bHpaTe/ibCTBO NMPOBOAMTCS B TAKOM Ke MOPSAKe, Kak-.

W B Jenax myOJHYHOTO OGBHHEHHsI. DTH jJeJa He MOryT ObITh npe-
KpalleHbl 3a NPUMHPEHHEM NoTepresuieno ¢ 0OBHHIEMbIM.

B nenax wacTHOro OOBHHEHHSI MOTEPHEBLIMIl SBJISETCSH OOBH-
Huresem. [lo kanoGe noTteprieBuiero Bo30YyzKAAeTCH YroJ0BHOE
J1eJ10, U3JIOXKEHHbIe B Kaa00€ 00CTOATe/NbCTBA OMNpPEeJAloT paM-
KH H IIpefeJibl HcCaeloBaHus jeja B cyle, B Npoiecce cyaebH0ro
pasbupaTtejbCTBA MOTEPHEBIIMIT MOAAEPXKHUBACT OOBUHCHHE I
yuyacTByeT B cyaeOHbIX npeHusx. [lpumupenne nmorepmnesuiero C
OOBHHSIEMBIM BJIGUET TNpeKpallleHHe yroJosHoro jgenaa. Hosse
YITK ycTanaBAHBAIOT BO3MOJKHOCTH [MPEKpPaUleHHsl yroJA0BHOIO

JA€Ja 3a NPHMUPCHUEM MOTEPIEBLIETO C OOBHHSIEMBIM 10 MOMEHTA.

YAaJeHHsl cyjda B COBEUIATEbHYIO KOMHATY JJsi BbIHECeHHS NOPH-

roopa (cr.ct. 27 VIIK PC®CP, 280 VIIK Kasz. CCP, 378 ¥VIIK
¥36. CCP).

BerymieHnne mpokypopa B €40 He JHlIaeT NOTepleBlierc ero

npas (u. 1V, cr. 27 VIIK PC®CP, ct1. 375 VIIK Va6. CCP), HO -

B 3TOM CJy4yae JAe/i0 He MOAJIEKHT MpeKpalleHHuIo 3a NPUHMHDEHHEM

TOTepneBilero ¢ 00BHHsEMBIM. [le/10 yacTHOro 0OBHHEHHSI MOAJe--

AKHT TpPeKpalleHHIo B CJyduae HesiBKM IOTEPTEBLIero Ha cyaebHoC
pa3bupaTenbcTBO 6€3 YBAKHTEABHONH MPHUHHBI, €CJH MOACYAHMBLIT
He GyJeT HaCTaHBaTh Ha PACCMOTPEHHH JeJ1a MO CYIIECTBY.

IV. HUertBepTas raaBa mocBslleHa HCCIETOBAHHIO BO-
MPOCOB, CBA3aHHBIX C BO3MEIIEHHEM MaTepHaJbHOro yiiepoa, npi-
UHHEHHOTO MOTepHeBIIeMY.

I. B uncie npaBoBBIX CPEACTB OXPaHbl HMYLIECTBEHHBIX HHTE--

pecoB MoTepHeBLUIHX BayKHOE MECTO 3aHHMAaeT MHCTHTYT I'pamKaaH-
CKODO = HCKa B COBETCKOM yroJIOBHOM mpoiecce. OcHOBaHHEM

NpazKJ1aHCKOTro uCKa B YroJOBHOM JeJie ABJAAeTCH ¢)ax1- NpHYHHE- -

HHUSI NpeCcTyNJeHHeM MaTepHabHOro yuiepba ofpeieeHHOMY JIH-
11y, KOTOPOMY (IPeI0CTaBJSIETCs IPABO OTCTaNBATH CBOH MMYIIECT-
BeHHbIE HHTEPECHl B YrOJOBHOM IIpolecce.

Pacemorpenne rpaX/IaHCKOro HCKa B YrOJOBHOM JeJie CYIecT-
BEeHHO obJieruyaer 3alavy noTepIeBUIero 1o BO3MEIIEeHHIO MaTe-

pHaJabHOro yiuep6a, MOCKOJIbKY OH OCBOOOKIAETCS OT YHNJAAThL-

rocy/1apCTBCHHON MOLIIHHLI, MOJB3YETCSI COAEHCTBHEM TOCYaapeT-
B@HHBIX OPraHoB B JOKa3blBaHMM OCHOBAHHH H pa3MepoB HCKA, a
Takxe B ero obecrneueHuu. PaccMoTpeHue NpaKIaHCKOTO HCKa B
VIOJOBHOM JeJie CJAYKHT TakKkKe HHTepecaM COIHAJHCTHUYCCKOIO
npaBocyaus. [TockosbKy NMpeaMETOM TpaKAaHCKOTO HCKa B yro-
JIOBHOM JieJie SIBJSIeTCS TpazKAaHCKO-IPpaBOBOe TpeboBaHue Jauila
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<0 BO3MEIIECHHH MAaTepHasbHOro yiiepda, MNPUYHHEHHONO €eMy B
pe3yabTaTe NpecTYMHOTO AEsHUs, TO AeN0 paccMaTpHBaeTcs NOX
VIJIOM 3PEHHsi KaK YroJOBHO-MPAaBOBLIX, TaK W rpazKAaHCKO-Mpa-
BOBBIX TOC/JEACTBHI TMpecTymieHus. D10 CrnocobcTByeT Hanbosee
NCJHOMY H BCECTOPOHHEMY MCC/IeTOBAHHIO OGCTOSITENLCTB jenaa K
NpPUHATHIO TIPABUJIBHOTO pelleHHsi B OTHOLWIEHHH u YTOJIOBHO-IIpa-
BOBOI U TpaxKaaHCKO-MPaBOBO OTBETCTBEHHOCTH 33 COBEPIIEHHOE
qesHie W NPHIHHEHHE MaTepuajbHOro yiepoa.

B KkauecTBe rpa’kJaHCKOTO HCTia B YroJOBHOM JeJle MOXeT
BHICTYTIATH KaK (pu3uueckoe, Tak u opuanueckoe auuno. OnHako
rpaxiiaHuH, B OTJANYHE OT IOPHIUUYECKOro JHla, Hajgeadercs npa-
BaM# HE TOJLKO Tpa’kAaHCKOTO MCTIa, HO M TpaBaMu MOTEPIEeB-
wero. TpamaaHckuM HCTIIOM MOXKeT ObITh MPH3HAHO TOJILKO JIHILO,
KOTOPOMY  HEMOCPEACTBEHHO MNpecTyMaeHHeM MNpUUMHEeH MaTe-
praabubiil yiiep6. He MoxeT 6biTh MTPUSHAH TPAXKAAHCKHM HCTIOM
B VFOJOBHOM IHpOIEcCce JIHILO, €C/AH OCHOBaHHEeM TpaxKIaaHCKOTO
Hexa apasietcst He (aKT coBeplUeHHs MNPECcTymnJeHus, a Apyriae
06ETOSITEIBCTBA. :

paxkaaHCkHil HCTell B COBETCKOM YTrOJIOBHOM Tpouecce —
CTOPOHA, TOJAMepyKHBaIolas CBOM MCKOBbBle TpebOoBaHusl O BO3ME-
HI€NHH MaTepuaabHOTO - yiiepba: OH HaleleH NpaBaMu, Heo6Xo-

AWMBIMH 1J1s1 aKTHBHOTO y4acTusl B JeJjie B He/AsIX OXPaHbl CBO}jX_

M VIIECTBEHHBIX nHTepecoB. B pabGore -naercs aHanu3 mpoiec-
CVaabHbIX TPaB TPamIaHCKOTO HCTILA ¥ MOKA3bIBAeTCS, 4TO €ro
eaTeqbHOCTh HanpaBJ/eHa, TaBHBIM 00pa3oM, Ha 00OCHOBaHHE
i TIOJIepIK aHue CBOHX HCKOBBIX TPeGOBaHUil 0O BO3MEIUEHHH MaTe-

puanbHOTO yiiep6a, TPHUNHEHHOT0 TIPeCcTyIIeHHEM.

Fpamnanckuilt HCK NPEABABIAETCS K OOBHHSEMOMY MM K JIH-

nam, HecyIIMM B CHJY 3aKOHa MaTepPHAJbHYIO OTBETCTBEHHOCTH 34 .

nelcTRAsS 06BHHESEMOro. 3aKOH He NpeaycMaTPHUBAeT KaKux-aH6o
PEKBH3WTOB U He ONpeaessier 3apaHee cojeprKaHHe HCKOBOTO
zassaenus. [loTepmeBuieMy MOMKHO OBITh Pa3bACHEHO MPAaBO
MPEAbARACHAS TPAKAAHCKOTO MCKa, eCJH MNPecTyIlieHneM eMy
npyuiHeH Martepuanabuelil yinep6. ['paxganckuii HCK MOXKeT GbHITh
NPenbsiBJCH BO BpeMsi NPOH3BOACTBA pacC/ieqoBaHHsI WAH B CY-
nebroM pa3bupaTenbCTBe, OAHAKO A0 Hadaaa CyHAeOGHOro cJeACT-
Bua. HpenbsBicHie HCKa W NpH3HaHHe MNOTEpNeBLIero rpaxiaH-
CKHM HCTIIOM MpOLeccyadbHo o(hOpMIsIeTcst NOCTaHOBJACHHEM
Oprava 103HaHus, cjaegoBaTtes, CyAbd JA160 onpeeeHHeM Cyaad.
2. BaXHBIM CpEACTBOM 3aUIHThl WMYIIECTBEHHBIX HHTEPeCcOB
IpaMAaHCKoro HCTHA CJAyXKaT Mepbl obecrevyeHHs NPazxKaaHCKOro
HeKa.

B 1ensix peasbHOT0O BO3MEILEHHS MaTepHaabHOro yliepda Ju-
110, NPON3BONASLIEe [O3HAHME, CJAENOBATENb, MPOKYPOP HJH CYA

-06R32HBI TPHHATL Mepbl oGecTiedeH s TPSAbsBICHHOTO M MOTY-
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1{ero ObITh 3a51BJIEHHBIM TPakKAaHCKOro HCKa, KakK Mo X0gaTaicr-
BY 3aMHTEpPECOBAHHBIX JIMH, TaK M f10 CBOEil WHHIWATHBE, €CJii
UMeeTcst JOCTaTOYHO AAHHBIX O TOM, YTO MPECTYN/IEHHEM PHUH-
HeH MaTepHaJvibHBIH yuiep6 u uTo 0OBUHSIEMBII HJIH €r0 POJACTBEH-
HUKH TIYyTeM COKPbITHS HJIH pa3dasapuBaHus HMYLIECTBa CTpe-
MATEH - JIHIIHTb [PamMIaHCKOro0 MCTLLA BO3MOMKHOCTH MOJIYUHTH
BO3MelleHle MOHECeHHOro Bpeaa U yOBITKOB.

ITpunarue Mep oGecrmedeHusi rpazKAaHCKOrO HCKa TPOH3BO-
AMTCHA TyTeM HAaJIOKEeHHSI apecTa Ha BKJajbl, LUEHHOCTH H HHOE
AMYILECTBO OOBHHSIEMOrNo, MOA03PEBAEMOTO WJH JIHL, HECYLIHX
MaTepHabHyl0 OTBETCTBEHHOCTb 3a HX HAEHCTBHS, O YeM BbIHOCHT-
Csl MOCTaHOBJeHHe (onpefeerue). ITH Mepbl MOryT ObITh MPH-
HSIThl IOCJE NpedbsABACHNA OOBHHOHHS ONpPEACJEHHOMY JIHIY, a B
HCKJAFOUUTENbHBIX CyYyasiX NPH NOSIBJAEHHM MPOUECCyaabHou (-
rypbl NOA03PeBaeMoro.

3. Yuactie TrpamaaHCKOrO MCTHA B CyAeOHOM pasbupaTeib:
CTBE HMeeT CyHUleCTBEHHOE 3HAUEHWE AJisI MPaBU/ABHOrO paspelle-
HHst HOKa o 3aUlUThl ‘HMMYLUIECTBEHHBIX MpaB MOTEPNeBIIero.
TMosToMy FpaKAaHEKOro HCTila HEeOOXOJAHMO CBOEBPEMEHHO H3-
BECTHTH O BBLI30BE B CYy[, a B HEOOXOMAHMBIX CJAyuasiX pasbsiCHHTb
NOTEpPHEBLIeMY MNPaBO APeNbSBIEHHsE HCKa, €CJAH OH He Obil
npeabaB/ACH MPH pacC/ae0OBAHHN jea.

B iopuauveckoil aurepatype cipaBeayiiBO MOABEPraioCh: Kpi-
THKe yCTpaHeHHe TpaxKAaHCKOrO HCKa OT pacCMOTPEHHSI B CJV-
yastx HesaBKH B - Cysae0HOe 3acefaHHe TpayK1aHCKOFO HCTHA HJIH
ero npeperasurtens. B HoBbix YIIK PCOCP (cr. 252), Kasaxckoii
CCP (c1- 251) u ¥Ys6ekckoii CCP (ct. 249) 3akpervieno moJio-
JKEeHJe 0 TOM, 4TO CyJ BIpaBe MO XO0JAaTailiCcTBY INpaxKAaHCKOTO
HCTHA pPaccMOTPeTb TpaxKAaHCKHII HCK B end orcyrcrBHe. Cyi
006s13aH pacCMOTpPeTh TpaxAaHCKHil HCK, €CJIH ero MoAAepkKuBaer
npokypop, a corjacHo ¥I1K Kasaxckofi n Ya6ekckoit CCP Tak-
JKe, eC/H HCK NpeabsiBjieH yupemkJeHHeM, MNpealpHsITHEM HJIH
oprannsaiweii. KpoMe Toro, B 1easx oxpaHbl roCyAapCTBEHHbIX
1 06LICCTBEHHBIX HWHTEPECOB, a TaKXKe NpaB rpaskjaaH, cyl Brpase
o co6CTBEHHO MHMLMATHBE BBHIHECTH pEeLieHHe O BO3MELleHHH
MaTepuadabHoro yiep6a, xors ObI HCK OCTAJCs HenpeAbsiBJCHHLIM
(er. 29 ¥IIK PCOCP, cr. 24 VIIK ¥V36. CCP). 3asBieHHbIH
IoTepreBliuM TPayKAaHCKHH HCK, KaK NpaBuJI0, A0JJKEH HalTH
CBOe paspellieHHe MPU BBIHECeHHH NpuroBopa (cMm. cr. 288 VIIK
¥36. CCP). fry

OcHOBBEl yrOJIOBHOTO cyjlorppcn'asdjjnysa pazpeumJin BOMpPOC O
npenesax 00XKal0BaHHA FPay$NaHCKHM HCTLOM NPHTOBOpa Cyja.
Fpaxaancknit ncren (oopugifieckoe /ulQ) BhpaBe 00KasoBaTh
NIPHTOBOP CyZla JIHLIb B u, OTHOCAIEHCS K TpakaaHCKOMY
ucky. Ilostomy on ne mo gﬁ,x(ano&a'rbfpppaB.:[a're.rleblﬁ npH-
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TOBOD B €0 OCHOBE, @ TAKIKe KacaThCsl BONPOCA O MPaBHIBHOCTH
NPHMEHEHHS OCYXKJ/IeHHOMY Mepbl HaKasaHHs.

naBa nsiTas nocBiUleHA HCCJEA0BaHHIO MOKa3anil
noTepneBuiero Kak JoKas3aTeJbCTBa.

OcHOBBI YrOJIOBHOTO CYA0Mpon3BoAcTBa (cT. 16) mpexycmarpu-
BAIOT NOKa3aHHWs MOTEpreBlIero Kak caMoCTOATe/bHbII BHI 10Ka-
3artesabeTB. Kak aKTHBHBIH y4YacTHMK Tpolecca MOTeprneBIInii
UMeeT mpaBo JaBaTh nokasaHust mo aeay (crt. 24 Ocnos). Oanaxo
5TO He 03HAYaeT, YTO OH MOJKET OTKA3aThbCsi OT JauyM MOKasaHMIi.
HHTepechl pacKpbiTHsi HCTHHBI, TIOJHOTO H BCECTOPOHHEro HCCAe10-
BaHusi OOCTOSITEILCTB Jesa TpeOyioT, uToObl MOKa3aHus MOTep-
neBiliero ObLIM B MOJHOI Mepe HCMOJb30BaHbl /s 3TOrO.

[TokasaHusi moTepreBllero HMEIOT BeCbMa BaxHoe 3HaueHue
JAst YCTAHOBJEHHSI HAJIMYMSl WJIH OTCYTCTBUSA COOBLITHSI NpecTyr-
JICHH S, M300/JHUEHHS JINL, BHHOBHBLIX BICOBEPLICHUN NMpECTYIMAeHH,
a TakKe /51 BBISICHEHHS JAPYIHX MNOAJEKAWMX HCCAeJOBaHHIO
06cTosTe/IbCTB. B HEROTOpBIX cayuasix MOTEpHeBUIMH ObiBaetT
€AMHCTBEHHBIM OUEBM/IIEM COBEPLICHHONO MpecTymJenus (Hamp.,
npu pasboe, H3HACUJIOBAHKHH ), NO3TOMY ero nMokasaHHus 00 06CTOs-
TEAbCTBAX COBEPLIEHHOTO MPEeCTYNJEeHHSI M JUYHOCTH BHHOBHOIO
HIPAIOT HCKJ/IOUHTENBHO BazKHYIO POJdb B YCTAHOBJEGHHM HCTHHbI
mo meny.

IMpenverom nokasanuil TIOTEPHEBLIETO SBJSIOTCS JI00bIE H3-
BECTHble eMy O0O0CTOfITebCTBA, NOJAJEKallHe yCTaHOBJEHHIO MO
JeJy, B TOM 4YHCJe AaHHble, XapaKTepH3yIOlUlHe JUUHOCTh OOBH-
HAEMOIN0 H ero B3aMMOOTHOILEHHS ¢ norepmeBwinM. B Takoii
o0lel XapaKTepHCTHKe MOKa3aHusl MOTEPIEBLIEro Mo CYMEecTBY
He OTJIMYAIOTCs OT MOKa3aHWH CBHIETEJs.

IToxasaHnus moTepmneBUIero 1no CBoeil NpaBoOBOii MpHPOLE BeCbMa
OJIM3KH K NTOKA3aHUsIM CBUJIETEJI5, OHH NMPEACTABASAIOT co60i CO00-
LIeHMs TpamIaHHHA 00 H3BECTHBIX eMy (aKTax u OOCTOATEBCT-
BaxX MNPECTYIIEHHS, CAeJaHHble B yCTAHOBJEHHOM YTOJIOBHO-NPO-
1eccyaJsibHbIM 3aKOHOM MOpPsiAKe JIMILY, IPOU3BOAALIEMY JO3HAHHUE,
caenoBarenio, npokypopy H cyay. OnHako, B OTJAMUME OT TOKA-
3aHMil CBHAETEJs, NOKa3aHHs MOTepneBlIero HCXOAST OT JHIa,
KOTOPOE 3aHWMAeT CaMOCTOSATE/bHOE MOJOKEHHe aKTHBHOTO yd4a-
CTHHKA YrOJIOBHO-TIpoOlleccyasibHOM aesTeqabHOCTH. [Tokagdanus no-
TepneBliero MOryT ObiTh JAaHbl TOJbKO DpaxKJIaHHHOM, KOTOPOMY
MpPEeCTyJeHHeM TPHYHHEH ONpeleseHHbll Bpel H KOTOPbIH MPHB-
JeyeH K y4aCTHIO B JleJie B KauecTBe MoTeprieBLiero.

B. cpaBHeHny ¢ nokKaszaHUSIMM CBHAETe]eH, NMOKasdaHus Morep-
jneBillero MMeloT cBou crneuuduueckne ocoGenuoctu. [lokasanus
noTepmneBLIero sBJASIOTCS OAHMM M3 CPEACTB 3aUIUWTHL €ro npas H
3aKOHHBIX HHTepecoB. [loTepmeBlnii B CBOHX NOKa3aHUSIX He TOJb-
Ko coobuiaer o6 u3BecTHBIX eMy (aKTax, HO MU B psje caydaes
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#H OOBEKTHBHBIX), KOTOpble [0/ZKHBl YUHTHIBATHCA IIpH OLEHKC ¥
nokasaHui.

[Tpu ouleHKe MoKa3aHHil MOTEPIEBILErO, B NePBYIO Ouepeab, He- |
06XOAMMO YUYHTHIBATH Te cneunduyeckue OCOOEHHOCTH, KOTOPLIE §
OTINYAIOT ero MOKasaHWsl OT NMOKa3aHui cBHIeTenei (3amHTepe-
COBaHHOCTb MOTEpIEBlieTO B MCXOAE [end, ero oCBeIOMJEHHOCTh
06 HMCIOULNXCS B Heje MaTepuanax paccienoanus u 1. m.). Kpo-
Me TOro, HeolX01¥MO YUHTHIBATh BCe (DaKTOPLI, OKAa3bIBAIOUIHE
BJMSTHHE HA JOCTOBEPHOCTh MOKa3aHHWH MOTepheBlUero B Npollecce
ux ¢opMupoBamus (MPaBUJIBHOCTL BOCTIPHSITHS, TNCHXHUYECKOE M
(puayueckoe COCTOSHME NOTEepneBUIEr0 B MOMEHT  BOCHPHATHS,
CTEeNeHb ero ‘BHUMaHHs, 06CTaHOBKA W KOHKDETHble O0COOEHHOCTH,
B KOTOPOM BOCHpPHHHMAJCH (PaKT HJAH sABJIeHHE, ClOCOOHOCTL 3a-
TOMHHTb BOCHPHHATHIN (akT ¥ NpaBHIBHO €ro BOCNPOH3BECTH
H=T=11)-

ManoxkenHble B MOoKasaHMsix noTepiieBliero GakTul il 06CTOS-
TeJbCTBAa COMOCTABJSIOTCA C APYTHMH JI0Ka3aTeJbCTBAMH M OHE-
HUBAIOTCSl MO COBOKYMHOCTH BCeX 06CTOSTENBCTB Aeda. Pesyis-
TaThl OUEHKH MOKa3aHWil MOTEPNeBLIero J0JKHbl ObITh OTPaKeHbl
B NIPUrOBOpE Cyna.

OcHoBHble nosoXKeuns aucceprauuu onyGankosanst B paGorax:
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2. TlpoueccyanbHoe NOJIOXKEHHE MOTEPreBilero Ha NO3HAHHM W MpeaBapi-
E TEJIbHOM CJ€IACTBHH. (BOHPOCH YroJIOBROTO H TpaxiaaHCKoro rnpapa B HOBOM
sakononateascree». Man-so AH BCCP, Manck, 1960, ctp. 128—144.

3. [lpausccyaabHae CTAHOBIUIYA TANSPHEyLIATA Y CYAOBHIM
pa3Gopsl. ,Becui Axanswmii nasyk BCCP*, cep. rpamasackix ua-
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