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«20 poxkie Koncruryuii Ykpainu:
€BpoMeNCchbKa NPaBOBa TPAaAHLIs | YKPalHChKUU
KOHTEKCT — BHMIPH NPABOBOI peopMu»

[[TanoBHI YYacHUKH, JO3BOJIBTE Bifl-
kputu CXimHOEBpomeHChKkUl Ghopym
3 paBoBoi pedopmu «20 poxiB Koncru-
Tymii YKpaiau: eBponeichka IIpaBoBa Tpa-
JUITiS 1 YKpaiHCHKH KOHTEKCT — BUMIpH
PaBoBOi pehopMm».

®dopyM BiAOYBa€THCA 3a MIATPUMKHU
Koopnunaropa npoexriB ObCE B YkpaiHi.
Y 3axoi Oepe yuacTh HalllOHAJIBHUHN paji-
HUK 3 I0puAnYHNX THTaHb KoopauHaropa
npoektiB OBCE B Ykpaini Onexkcanap
BonsHHIKOB.

CrniBoprasnizaropamu (hopyMy TaKOX BH-
crymwin: HanionanbHa akajemis mpaBoBUX
HayK Ykpainu; HamioHansHHUH 10pHIIHANR
yHiBepcuTeT iMeHi SIpocnaBa Myzporo; Jlo-
muHcbkui YaiBepeutet (Iombina); YHiBep-
curet Muxkonaca Pomepica (JIutsa).

Oco0nvBO MTPUEMHO BiTaTH HAIINX 3a-
KOPZOHHHX JIPY3iB: JeNeralito HaliobIo-
T'O IOPUJIMYHOTO BHIIIOTO HABYAJIBHOTO 3a-
knaay Jluteu — YaiBepcutery Mukonaca
Pomepica Ha 4oJi 3 IeKaHOM FOPHANYHOTO
(haxymsreTy JInporo SIkyneBiueHe Ta mene-
Tallifo OJHOTO 3 MPOBiMHMX 3aKaiiB [1osb-
11 — JIOA3UMHCHKOTO YHIBEPCHUTETY HA YOIl
3 mpoecopoM Kadeapu €BpOINeHCHKOTO
KOHCTHTYLiHHOTO npaBa I3adesor0 Cko-
MepCchbKOI-MYX0BCHKOI0. Y KOH(pEpeHIIil
Takok Oepe yJacTh JeKaH FOPUINIHOTO (ha-
KynsreTy BinbHiockkoro [lepskaBHoro YHi-
Bepcurery Tomac JlaBymic. /locBin Bammx
KpaiH y IMTaHHI €BPOIEHCHKOI iHTerpartii,

pedopmMu HayKOBOI Ta OCBITHBOI cdepu
€ Ty’Ke BOKTMBUMMU JIJIs HAC. AKaJIeMist i
Tcaa 3 BallliMHY YHIBEpCUTETaMH JOTOBO-
P TIPO CIIBIPALO, 1 1151 KOHPEPEHLIis € Ofl-
HUM 13 3aX0IiB, CIPSIMOBAHUX Ha HOTO pea-
mizariro. CrogiBarocs, 110 Hallll KOHTaKTH
IOPOKY OyIyTh Je/Iaii TiICHIIIIMHU.

DopyM, NIPUCBIYEHUN BaXKIIMBUM IIPO-
OneMam, Ha SIKOMY TUIaHY€ThCS PO3IIITHY TH
HU3KY [IUTaHb, BiI0yBaTUMEThCS 32 TAKUMHU
Hanpsmamu: «KoHcTtuTymiina pedopma
1 KOHCTHTYIIHHUHN Cyl y CBITIIi €BpOIICH-
CBKOI IPaBOBOI TPaIHLIi»; «ECBpONeHCHKII
KOHCTHUTYITIOHATI3M: TIOTOYHI BUKITUKH JUIS
€Bpornu»; «PO3BUTOK JIEMOKPATHYHUX iH-
CTUTYTIB B YKpaiHi B yMOBaX €BpONCHCHKOT
IHTETpaIii»; «EBpoONeHChKUA BUMIpP pe-
¢dopmu mpuBatHOTO TpaBay; «lIpodremu
ajianTarii aJMiHICTPaTUBHOTO, rOCIoaap-
CBKOTO, arpapHOTO 1 €KOJIOTIYHOTO 3aKOHO-
JaBcTBa YKpaiHu 70 3akoHOnMaBcTBa €Cx;
«AnanTariig HalliOHaJILHOTO 3aKOHO/IABCTBA
YKpaiHu 10 3aKOHO/IaBCTBA €BPONECHCHKO-
ro Coro3y y cdepi roCTHUIIIT Ta O3TEKI».

VYpaxosytouu, mo Gopym BiOyBaTH-
MeTbCsl HarepenoaHi J{Ha Hayku — mpo-
(ecifiHOTO CBsiTa YKPATHCHKUX HAYKOBIIIB,
s BITaro BCIX 13 I[MM CBSITOM Ta Oa)karo
3II0POB’s1, IACTS, HOBUX BPa)KEHb 1 HAYKO-
BUX JIOCSITHEHb.

O. B. Ilempuwiun, TOKTOP IOPUIMIHUX
HayK, pogecop, npe3unent HAIIpH Ykpainu
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IIlanoBHi xoaern!

Bin imeni cyniie KoHcTUTyiIMHOTO
Cyny Ykpainu mmmpocepaedHo BiTaio Bac
13 moyaTkoM po6oTn CXiTHOEBPONEHCHKO-
ro ¢opymy 3 ripaBoBoi pedopmu «20 pokiB
Konctutytii Ykpainu: eBponeiicbka mpa-
BOBA TPAULIs 1 yKPaTHCHKUH KOHTEKCT —
BUMIpH MIPaBOBOT pehopMu».

OO6pana opraHizaTopaMu IILOTO TIPEI-
CTaBHULBKOTO 310paHHs HAYKOBIIiB Y Ta-
nmy3i npasa Tema «20 pokiB Koncturymii
VYKpainu: eBporneicbka rmpaBoBa Tpaju-
1is 1 yKpaiHCHKHI KOHTEKCT — BUMIpH
paBoOBOT peOpPMI» — HAITPOUY] BAXKIIH-
Ba i aKTyallbHa, OCKIJTbKM OCTaHHIM 4a-
COM HaMITHBCS «IIPOPHUB» y peamizamii
JIOBFOOYIKYBaHHX CYCITIIILCTBOM pedopm
BITUM3HSIHOTO 3aKOHO/IABCTBA.

3pobuBiLIM BUOIp HA KOPHCTH 1HTETpa-
1ii 3 €BpOnenchbKUM CIIiBTOBAapPUCTBOM,
VYkpaiHCcbKa nepxaBa B3sijia Ha cele
3000B’s13aHHS 11070 pehOpPMyBaHHS 3a-
KOHO/IaBCTBA BIJAMOBIHO A0 3arajbHO-
BHU3HAHUX MDKHapOJHHUX CTaHAApPTiB. Sk
CBIJTYaTh MOCJIJIOBHI Ta IIJIECIPIMOBaHI
nii [Tapnamenty, [lpesunenra, Ypsany
VYkpainu, He3Ba)Kalouu Ha KOPCTKHUM Omip
KOJIUCH APYKHBOI CYCIIHBOI JIep»KaBH, I
3000B’s13aHHS BUKOHYIOTKCS, 1 HAIIl €BPO-
NeichbKi MapTHEPH PO3YMIIOTH L.

BonHouac, siK CIyIIHO BU3HAUWIIN Op-
rafizaropu Gopymy, mporpecrBHi pedop-
MaTopChKi MepeTBOPEHH OBUHHI CITUpa-
THUCSI Ha €BPOTICHCHKI MPaBOBi TpajauIlii,
a peasli3oByBaTuCsl B YKPAaiHCHbKOMY KOH-
TEKCTI, 1110 BIAIOBIIA€E 3arajJJbHOBU3HAHO-
My IPUHIUITY CyOCHIIapHOCTI B Cy49acHO-
My Mi>KHapOTHOMY TIpaBi.

He BapTo 3a0yBaTH, 1mo ykpaiHChKa
MpaBoOBa HayKa i MPaKTHKa Ma€ TINOOoKe

icTopu4He miaArpyHTs. JlocuTh Jume 3ra-
naru «Pyceky IlpaBny», sika, Ha BiAMiHY
BiJ] TOTOYaCHOTO €BPOTIEHCHKOTO TpaBa, He
nepenbavana 3acTOCYBAaHHS CMEPTHOT
kapy, 1 Koncrurynito [Tununa Opnuka,
sTka Maike Ha cTopivds Bunepeamia Kon-
crutynito CIIA. 3aknaneHi y uux Ta iH-
HIMX ICTOPUYHUX JOKYMEHTax ijei crpa-
BEIUTMBOCTI 1 TEMOKpaTii K Taki, 1o Bif-
NOBiJal0Th MEHTAJITEeTy YKpaiHLiB,
JICTAJIA CBOE BTUICHHS 1 B Cy4aCcHUX Ipa-
BOBHMX aKTaX He3alleXkHOT YKPaiHChKOI
nepkaBu, Hacamiiepen — y Konctutymii
VYkpainu 1996 poky, BUCOKO OIiHEHi# iHO-
3eMHUMHA (PaxiBISIMHU Y Tary3i KOHCTUTY-
uiifHOTO MpaBa.

Coip 3a3Ha4uTH, 1110 20 pokiB jii OcHOB-
HOro 3aKoHy YKpaiHH CBiuaTh Ipo Te, 110
OKpeMi HOro MOJIOKEHHsI, 30KpeMa 100
peasizalii roJIOBHOTO MOCTYJIATy He3a-
JIEXKHOI Ta CyBEPEHHOI YKpaiHU — BU3Ha-
HHs 11 IEMOKPaTUYHO, MPABOBOIO 1 CO-
iaTBHOIO IEP’KABOI0, IOTPEOYIOTH PO3BH-
TKy. [Ipu mpoMy Hamri CHiBBITYU3HUKHU
MOXYTh CIIOJiBaTHCS HA T€, [0 HOBEJH,
AKI TOTy€ 3aKOHOZABELb 13 IUX IUTaHb,
CHPUATHUMYTh IPOTPECY B PEryaloBaHHI
MPaBOBIIHOCHH y COIiyMi, (pOpMyBaHHI
IHCTUTYTIB TPOMAISTHCHKOTO CYCIIBCTBA,
YAOCKOHAJICHH] 3arajibHOJePKaBHOTO Me-
XaHI3MYy 3aXUCTY IXHiX KOHCTUTYIIHHUX
mpaB, CBOOOT i 3aKOHHUX IHTEPECIB.

VY 1IbOMY KOHTEKCTi 0COOJIMBOIO 3HA-
YeHHSI Ha0yBarOTh 3yCTPiui BITYM3HIHUX
Ta 3apyOiKHUX (DaxiBIiB 171 OOMiHY Ha-
YKOBUMH PO3pOOKaMH 1 JOCBiAOM, 3 Me-
TOI0 HaNpallOBaHHS pPEKOMEHJAIiN 3a-
KOHOAABIIO LI0J0 OPraHI4HOIO MOEN-
HaHHS €BPONEHCHKHUX 1 BITUM3HSIHUX
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BITAABHE CAOBO

TpanuIlii y mporeci KOHCTUTYIIHHOTO
pedopmyBaHHS.

OcCKinbKM KOHCTHTYLIHHA pedopma —
TPHUBAJIMI 32 YaCOM MpOIIeC, KU cToCy-
€THCSI PETYITIOBAHHS IPABOBIIHOCHH MPAK-
TUYIHO Y BCIX TATY35X CYCITITFHOTO KUTTS,
TO BBA)KAIO 32 JIONIJIbHE MATPUMATH 17IEF0
HE 00MEXyBaTHCS TLTBKU CHOTOHIIITHIM
00roBOpeHHSIM MpobieM y raiysi mpasa,
a 3poOUTH Taki 3yCTpiyl TpaauliitHUMHU,
Hanpukiaj mopiganmu. Ha miit morsiz,
1€ CIIPUSITUME BHUPIIIIEHHIO TOJIOBHOTO 3a-

BIaHHS pedOopMH BITYU3HAHOTO 3aKOHO-
JIaBCTBa — CTBOPEHHS HAAIHHOTO MPaBO-
BOTo (hyHIAMEHTY JUIs peamizamii minen
1 3aBJaHb YKPaATHCHKOT JIePIKaBU.

Ha 3aBepiiieHHs X04y mo0akaTH ydac-
HukaM CXiTTHOEBPOMEHCHKOTO (hopymMy
MPaBOBUX pedOpM TBOPYOTO HATXHEHHS,
TUTLTHOT POOOTH Ta LIKABHX JUCKYCIH.

I1O. B. baynin, 10KTOp IOPUJUYHUX HayK,
npodecop, akagemik HATIpH Ykpaiuu, ['ono-
Ba Koncrutyniiinoro Cyny Ykpainu
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BeabMUIIAHOBHI YYACHUKH Ta TOCTi
CxinHoeBponeiicbkoro ¢gopymy 3 npaBosoi pegopmu!

JosBonbre Big iMeHi HamioHaasHOTO
IOPUIMYHOTO yHIBEpCHUTETY iMeHi SIpo-
cinaBa Myaporo mpuBITaTH BCIX i3 HArOaU
BiikpuTTsI CXiHOEBpOIIEChKOTO hopymy
3 ipaBoBoOi pehopmu Ha Temy: «20 poKiB
Koncturyuii Ykpainu: eBponeiicbka npa-
BOBa TPAIUIIisl 1 YKPaTHCHKUI KOHTEKCT —
BHUMIpH TIPaBOBOi pehopMm», OpraHizaro-
paMu Ta CIiBOpraHi3aTopamu SIKOro BHU-
ctymuiu HarlioHanbHa akaJieMist paBOBUX
Hayk Ykpainu, KoopamHatop npoekris
OBbCE B Ykpaiui, Jlog3uncekuii YHiBep-
curer (Ilompmna), YuiBepcurer Mukosaca
Pomepica (JIutsa).

VYyacTs y poboti ®opymy OepyTh He
TIJIBKU BUCHI-TIPABO3HABII 3 YKpaiHu, a i
BueHi 3 Jlog3umHCBbKOTO YHIBEpCHUTETY
(ITonpmra), YuiBepcutery Muxonaca Po-
Mepica (JInuTBa), mekaH IOPUANIHOTO (a-
KynbTeTy BinpHIOCHKOTO [lepkaBHOTO
VYuisepcurery Tomac JlaByiic, a Takox
KEPiBHUKU BUILUX CYOBUX Ta LCHTPAIIb-
HUX TIPAaBOOXOPOHHUX OPraHiB.

Xotisocst 6 BiI3HAYMTH, IO YHIBEpCH-
TET TOCUTH TICHO CIIBIIPAITIOE 3 €BPOTICHi-
CHKUMH YHIBepcuTeTaMHu y cepi akaze-
MiuHOT MOOiTBHOCTI cTyaeHTiB. Tak, i3
METOI0 PO3LIMPEHHS MOXKIMBOCTEH Ipa-
LIEBIIAIITYBAaHHS BUITYCKHUKIB 3alpoBa-
JDKEHO ITITOTOBKY (haxiBIliB 3a Marictep-
CBKOIO TIporpamMoro « Mi>kHapoHe TTpaBoy,
3a SIKOIO CTYJIEHTH 3MOXYTh OTPUMYBAaTH
IUIUioMu HaimioHanbHOTO IOPHINYHOTO
yHiBepcuTeTy iMeHi SpocnaBa Myaporo
Ta Marictpa MbKHapOAHOTO IpaBa YHiBep-
cutery Mukonaca Pomepica. CriiBpoOiT-

HUIITBO y cdepi akaaeMigHoi MOOITEHOCTI
CTYJICHTIB € OJTHUM 13 TIPIOPUTETHUX Ha-
npsMiB MibKHapoaHOi AisimbHOCTI Hario-
HaJIbHOTO IOPUAUYHOTO YHIBEPCUTETY
imeHi SpociaBa Mymporo.

VYcix mpucyTHIX Ha 1il KoH(pepeHIii
MOETHYE €AUHA META — BUPOOUTH OITH-
MaJibHI Mojieli mo0yn0Bu HOBOT KoHcTH-
Tyuii. OCHOBHUI 3aKOH JIep)KaBH BUCTY-
nae MiArpyHTsIM MoJepHi3auii mpaBoBoi
CUCTEMH, JIEP’KaBU 1 CYCIIbCTBA, YNHHU-
KOM JeMokparu3amii comiymy. CyTreBe
3HAYCHHS Mac i Te, mo Korcturyis € mo-
JITHKO-TIPaBOBOIO 0a3010 CTadiIbHOCTI
JepKaBHOTO U CyCHiNIbHOIO Jaay, KOH-
CTUTYUIHHO-IIPaBOBOTO CTaTyCy OCOOH.
OTxe, Aenali »KOPCTKIMIOI 1 HACTIHHI-
IITI0T0 CTa€ HEOOXiTHICTh 3aXHUCTY, OXOPO-
a1 KoHCTHTYMIT 32 TOTIOMOTOTO BiATIOBIA-
HUX MeXaHi3MiB. He MOXHa TOTyCTHTH,
o6 OcHOBHMI 3aKOH TEpETBOPIOBABCS
Ha PO3MiHHY MOHETY, 00’ €KT JIOO1CTCHKHAX
MOCSITaHb YA 0OCOOMCTUX aMOiITiii.

CroromHi MEH1 Ha3BUYAHHO TPHEMHO
BITAaTH BCIX NMPHUCYTHIX Ha KOH(EpEeHIIii.
Baxato BciM ycmixiB, HATXHEHHS, TBOPYOT
HacHaru. CroiBaroch, 110 pe3yJabTaTy Ha-
101 mpari OyyTb BaroMUM BHECKOM ITiJ|
gac po3poOKH Ta MPUHHATTS HOBOI KoH-
CTHUTYIII.

10. II. Bumsak, TOKTOp OPHIHUIHUX
Hayk, mpodecop, akagemixk HAIIpH VYkpai-
HH, nepiuii npopextop HanioHnanbHOro
IOPUINYHOTO YHIBEpcHUTEeTY iMeHi SIpocnaBa
Mynporo
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IIanoBHi yyacHukH KoH(pepeHrii!

Xouy mepesaTv BaM MPUBITAHHS Bij
XapKiBCHKOTO MiCHKOTO ros1oBH — Kepue-
ca l'enHaznis AnonsdoBuda, MemyTaTiB
XapkiBChbKOi MICBKOT pajii Ta MPUBITATH
Bac 0COOHCTO.

XapkiB MOXHA Ha3BaTH HE TiJIbKH
Mepuo, a i IPUIUIHOIO CTOIHUIICIO
Hamioi fep>kaBu. Y XapKkoBi pyHKIIOHYE
HalOimpmuil y nepsxkari HarioHamsHAMN
IOpUIUYHIH yHIBEpCUTET iMeHi Spocna-
Ba Mynporo, B IKOMY HaBYa€ThCsI TOHA]
14 Tucsy MaitOyTHIX IOpUCTIB. Y HaIIO-
My MICTi po3TalioBaHa €I1Ha, o3a Me-
xamu Kuesa, ranysesa akagemis HayK —
HamionanpHa akanemiss IpaBOBHUX HaykK
VYkpainu, sixka 00’ e€aHy€e HaHaBTOPUTET-
HIIIMX YYCHUX-TPABHUKIB YKpaiHH.
Tpu 3 mecTH HayKOBO-AO0CIiTHUX 1HCTH-
TyTiB Akajnemii po3minryrorbcsi B Xap-
koBi. Tomy BUOIp MicIsg MpOBEICHHS
LbOTO Ba)KJIMBOTO 3aXOAY € LIJIKOM BH-
MpaBAaHUM.

Temaruka koH(pepeHIil 0cOOIHMBO I1i-
KaBa y CBITJI peaizarii yroau Mix Ykpa-
HOIO Ta €BPONEHCHKUM CITIBTOBAPUCTBOM,
JIelieHTpati3alii Bnaau ta pehopmu mic-
[EBOTO CaMOBPsyBaHHS. €BPOMEHCHKI
LIHHOCTI, EBPOIIECHCHKHI JIOCBIT (PYHKITIO-
HYBaHHS MIiCI[EBOTO CaMOBPSIyBaHHS
€ TUM IIPUKJIAZOM Ta B3ipLeM, SKOTO MU
HamaraeMocs nparayti. ToMmy BHCHOBKH
KOH(EpeHIii MOXYTb CTaTH y IMIPUTOAI TPH
BTUJICHHI IEPEAOBUX €BPONEHCHKHUX MTPAK-
THK Yy 4YacTUHI (YHKI[IOHYBaHHS MiCIICBO-
r'O CaMOBPsILyBaHHSI.

bakaro murigHOi mparmi BciM ydacHH-
kaM CxinHoeBpomnelcbkoro gopymy
3 mpaBoBoi peopmu «20 pokiB Koncru-
Tyuii Ykpainu: eBpormeiicbka mpaBoBa
Tpaauilis 1 yKpaiHCbKHI KOHTEKCT — BU-
MipH IPaBOBOi pehopMm».

0. M. Hosak, cexkpetap XapKiBCbKO1
MiCBKOI pamu
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- JIOTTOBIJI -

BOJAHHIKOB OAEKCAH/IP IOPIFIOBUY,

korcyaomanm Koncmumyuiiinoi Kowicit,

wren Pagu 3 numaro cygosoi pedopmu

Poab okpemol aymkn cyasi B po3BUTKY
KOHCTUTYUIHHOL I0pUCIIPYAEHUI1

OcraHHi ABa pOKU (QYHKIIOHYBaHHS
Koncturyniitnoro Cyny Ykpainu B HOBHX
YMOBAX CyCIIJIBHO-TIOJITHYHUX 3MIH B Ha-
LI JeprkaBi, 10 MO3HAYMIINCS HETIPOCTH-
MU TIpoIiecaMy KOHCTUTYIIIHHOT 1 Cy10BOT
pedopmu, TPUBEPHYITH YBary i MO THYHOL
eNiTH, 1 TPOMAJICBKOCTI, i HAYKOBOTO CITiB-
TOBApHCTBA JIO IHCTUTYTY OKPEMOT TyMKH.
Binbmie Toro, cami cynni KoncrutytitiHo-
ro Cyny YkpaiHu modajau UIMPOKO BHKO-
PHUCTOBYBATH el IHCTPYMEHT Y TOMY CEH-
ci, sskuii OyB TIO3HAYEeHUH cymeto KoHcTu-
tyuiitnoro Cyny Ykpainu CraniciaBoM
[lleBuykoM y HOTO TIepIIIiii OKpEMiid Ty MIIi:
«...00TpyHTOBaHa OKpeMa JyMKa BUKOHY€
BaKIIMBY (DYHKIIIIO BUITPABICHHS IOMUIIOK,
JOTYIIEHUX Y PIMICHHI, CTIOHYKa€E 110 3a-
KOHOJIaBYOT'O BTPYUYaHHS y MUTAHHS Ta
MOJKE CITyTYBAaTH MOJIEIUTIO JUISl BUIIPABJICH-
HS K CY/JIIBCBKHX, TaK 1 3aKOHOJaBUUX
MIOMUJIOK Y MaiiOy THEOMY»'.

" Oxpema mymka cyaai Koncrurymiiinoro Cymy
Vkpaiun llepuyka C. B. crocoBHo Bucnosky Kon-
crutyniiinoro Cyny Ykpainu y cripaBi 3a 3BepHEH-
HaM Bepxosnoi Paau Ykpainu npo HaJjaHHs BUCHO-
BKY I1[0/I0 Bi/IMOBIJHOCTI 3aKOHOIIPOEKTY IPO BHE-
cenHs 3MiH 10 Koncrutynii Ykpainu mono Heno-
TOPKAaHHOCTI HapOJHUX JIEMyTaTiB YKpaiHu Ta
cyaniB Bumoram crareit 157 i 158 Koncruryuii
Vkpainn // Bicn. Koncturyn. Cyny Ykpainu. —
2015. — Ne4. - C. 54.

Takwuii mixij, SKAN MPUIATIIOB HA 3aMi-
HY HETaTMBHOMY CTAaBJICHHIO JIO I[bOTO 1H-
CTUTYTY Y MUHYJIOMY?, BU3HA4a€ HOBi 00pii
PO3BUTKY KOHCTHTYLIIHHOT IOpUCTIPYACHIII
B YKpaiHi. Ajke, SKIIO 3BEPHYTHUCS 10
NPAaKTUKU 1HO3€MHUX OPraHiB KOHCTHUTY-
IHOT FOPUCTUKIIIT, OKpeMa JTyMKa CTaHO-
BUTb BAXJIMBUH IHCTPYMEHT PO3BUTKY KOH-
CTUTYIIWHOT MPAKTHKHU 1 JOKTPUHH. SIK
3a3Ha4MB Y1IbAM bpeHaH, cynns Bepxos-
Horo cyxay CIIIA, mpaBo Ha OKpeMy TyMKY
«€ OJTHI€IO 13 BEJIMKHX 1 JIOPOTOLIIHHKUX CBO-
00/1, SIKKMH MU KOPHCTYEMOCS B CHITY TIpe-
KPacHOTO BUIAKy OyTH HapOIKEHUMH Ha
aMepuKaHChKil 3emiin’. bopa JlackiH,
y muHysomy ['onoa Bepxoshoro cyny Ka-
HaJT1, TAKOXK BKa3yBaJa, 0 «I0POTOIiHHE

?Hanpukia, Tonosa Koncruryuiiinoro Cyy
VYkpainu Anaromniit ['070BiH B 0fHiH 31 CBOIX ITy0-
nikanii 3a3nHavae take: «[loctae 3anuTanHs: YU
BapTO y BMIIAJIKAX, KOJIM aBTOPY HE BJAJIOCS Ha-
BECTH BarOMHX apryMEHTIB Ha KOPHCTb CBOET 10~
3M1Li{, TepeKOHATH KOJIET y JOLIIBHOCTI 3aIpomo-
HOBAHMX IPONO3HUIIH Y TONPABOK, BAHOCHTH 1X
Ha CyJ I'POMaJChbKOCTI YM NEPETBOPIOBATH HA
00’€KT «HAYKOBUX AMCKYCil», CTaBISIYH TUM Ca-
MHM il CyMHIB PillICHHS KOJIETiaJIEHOTO OpTraHy,
sIKi, 10 pedi, € 000B’I3KOBUMHU 110 BUKOoHaHHs? Ha
HAIl monisia, Hi» (nuB. 3akoH i Bisnec. — 2012, —
19-25 tpas. (Ne21 (1060)). — C. 4).

3 Brennan W. In Defense of Dissents / W. Bren-
nan // Hastings Law Journal. — 1986. — Vol. 37,
No. 3. - P. 438.

[
© Bogsmnikos O. 1O., 2016
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AOTITOBIAI

[IPaBO HA OKPEMY OYMKY... IpUTAaMaHHE
yrBopeHHI0 Bepxoaoro Cyny»'. Cymus
CranicnaB lllepuyk 3 KoHcTuTyIiliHOTO
Cyny YkpaiHu Takox MiZICyMyBaB: «OKpeMa
JyMKa CY/UI1. .. € BRKJIIMBHM iHCTPYMEHTOM
JaJiory Mpo HaraJbHI MUTAHHS y TeMOKpa-
THYHOMY CYCILIBCTBIN?.

Sk cnpaBeanuBo miakpecnus J. JIn-
nakK, «[HCTUTYT OKpeMoi AyMKH CyaIiB
€ 3araJlbHOBM3HAHUM Y CBiTi, BOJHOYAC
cepesl HAyKOBI[iB MUTAHHS 1[0JJ0 HHOTO
€ IUCKYCIHHMM» . 3 0fHOr0 OOKY, HE y BCIX
KpaiHax CynasM J03BOJISIETHCS BUCIIOBIIIO-
BaTH OKpeMi JTyMKH. VeThest po Tak 3Bany
(paHIy3bKy MOJIENb, 10 PEYi, 3aCTOCOBAHY
nipu yrBopeHHi Cyny €C, ne cymusm 3a00-
POHEHO BHCIIOBIIOBATH OKpeMi TyMKu*.

! Laskin B. The Supreme Court of Canada: A Fi-
nal Court of and for Canadians // Canadian Bar
Review. — 1951. — Vol. 29, No. 10. — P. 1048.

2 Oxpema aymka cyani Koncrutymiitnoro Cymy
Vkpainu llleBuyka C. B. crocoBHo Bucnosky Kon-
cruryniinoro Cyny Ykpainu y crpaBi 3a 3BepHEH-
HaAM Bepxosnoi Panu Ykpainu npo HagaHHs BU-
CHOBKY IOJI0 BiJIMTOBITHOCTI 3aKOHOTIPOEKTY PO
BHeceHHs 3MiH 10 KoHctuTynii Ykpainu (mmoxo
npaBocyas) Bumoram crareid 157 i 158 Koncru-
Tyuii Ykpainu [Enexkrponuunii pecypc]. — Pexnm
noctymy: http://ccu.gov.ua/sites/default/files/
ndf/1-v/2016-06.pdf.

3 JTunak 1. [HCTUTYT OKPEMOT TyMKH B KOHCTHTY-
LIHHOMY CyIO4HHCTBI (TIopiBHsUTbHNMIA aHai3) / [1. JTu-
nak // Bicu. Koncruryn. Cyny Ykpainu. — 2011, —
Ne4—5. — C. 131. J{us. takox: Yepenniuenko O. C.
IcTopruHmii IpoIiec CTAHOBJICHHS! OKPEMOT TyMKH
CyIUIi SIK THCTHTYTY B KPUMIHAIBHOMY CYIOYHHCTBI
VYipaiau / O. C. Yepennidenko // Jlepxasa i mpaso:
IOPUINYHI 1 MOMITHYHI HAayKH : 30. Hayk. mp. — K.,
2010. —Burm. Ne49. — C. 494; Bepeutarun A. H. Oco-
Oble MHEHUs B poccuiickux cynax / A. H. Bepemarun
// TocymapctBo u mipaBo. — 2008. — Ne2. — C. 13.

* Tak, B Itanii ta ®PH npu crBopenni Koncru-
TymiiHuX CymiB 3 caMOro MOYaTKy OKpeMi TyMKH
Oyni yTaEMHHUUEHI 3 OISy Ha IPUHINT «TAEMHH-
1i Hapaa4oi kiMHaT» (uB.: Nadelmann K. Non-
Disclosure of DissentsinConstitutional Courts: Italy
and WestGermany / K. Nadelmann // The American
Journal of Comparative Law. — 1964. — Vol. 13,
No. 2. - P. 268-276).

Takum camo yrHOM 3 1878 10 1966 poku
cynnsim TaemHoi panu Bennkoi bpuranii
OyJs10 3a00pOHEHO OTIPUITIOHIOBATH CBOI
okpeMi aymMKn’. KpuTuku iHCTUTYTY OKpe-
MOT JTyMKH Ha3UBAJIN HOTO «HAMOLTBIII IIIKiJI-
JIMBOIO 3i BCIX CYIIIBCHKHUX ITOMIIOK»®,
aJpKe, Ha iXHIO JyMKY, TIel IHCTUTYT CIIpH-
YHHSIE HEBH3HAYEHICTh Ta IPABOBY aHAPXIFO
y CY/IOBiii Ta IPaBOBIi CHCTEM.
CTaHOBJICHHS 1[LOTO IHCTUTYTY TIOXO-
JIUTh KOPIHHSAM Yy CEPEIHbOBIUHY HOPHUC-
MIPYACHITII0, a caMe TIPOIEAYPY Seriatim:
B 1l OCHOBY Oyna MokJiafieHa KOHIICTIIis,
3TiHO 3 SIKOIO CepeAHbOBIYHI Cy[Ml, BU-
CTyHaK4Yl 0COOUCTUMHU pPaHUKAMH KO-
poJisi, BUCIIOBIIIOBAJIM BJIACHI JYMKHU Ta
OOTPYHTYBaHHS 3 TUM, 11100 KOPOJIb MPH-
fimaBs 3BaxkeHe pimrenns’. s mporemypa
roJisirajia B TOMY, IO ITiCJISI 3aCITyXOBY-
BaHHS CIIPAaBU KOXKEH CYIIIISl BUCIIOBITIOBAB
CBOIO BJIACHY MO3MIIIIO IIO/10 pillleHHS Oe3
Oyab-aKuX Hapas 3 koneramu®, He3paxa-
104d Ha crnpoOy jopaa Maucdinga pe-
(dopMyBaTH 1110 TIPakTUKy y 1756 pori’,
3arpoBaJMBIIY MIPOLIEAYPY HAPATIOT KiM-

5 Tus. moki.: Megarry R. E. Dissenting Rea-
sonsinthe Judicial Committee / R. E. Megarry //
Law Quarterly Review. — 1998. — Ne 114. — P. 574.

® Bowen W. A. Dissenting Opinions /
W. A. Bowen // Green Bag. — 1905. — Ne 17. —
P. 693.

" Ileuyk C. CymoBa mpaBOTBOPUICTbH: CBIiTO-
BUH mocBin i mepcnektuBu B Ykpaini / C. Iles-
ayk. — K. : Pedepar, 2007. — C. 371.

8 us.: Henderson M. From Seriatim to
Consensus and Back Again: A Theory of Dissent /
M. Henderson // Supreme Court Review. —2007. —
P.292; Austin J. The Law of Citations and Seriatim
Opinions: Were the Ancient Romans and the Early
Supreme Court on the Right Track? / J. Austin //
Northern Illinois University Law Review. — 2010—
2011.—Vol. 31. —P. 30.

° Toku. nus.: Henderson M. From Seriatimto
Consensus and Back Again: A Theory of Dissent /
M. Henderson // Supreme Court Review. —2007. —
P. 294.
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HAaTH i BHHECEHHSI OMTHOCTAHHOTO PillIeH-
HS, aHTJIHChKA Cy[0Ba MPAKTHUKA TOCUTh
IIBUJIKO MOBEPHYIACS A0 MPOIETYPH
seriatim'.

Y CIIA nepuri poku (GyHKIIOHYBaHHS
BepxoBHOTO Ccyay TakoX IMO3HA4YeHi CIi-
JyBaHHSM Iiil mpakTuii’. BiacHe nepina
crpoba BIIMOBUTHCS BiJ MPOIENYpPH
seriatim Oyna 3/1iliCHEHa B amleAiiHOMY
cyni mrary BipiokuHis, TooBa sSIKOTO
cynna Enmynn IlenmiroH, mia BIuBoM
M axoAiB topaa MaHcdinaa, 3ampoBaInuB
MIPOLIEAYPY 3aKPUTOTO OOTOBOPEHHS MTPO-
eKTy pillleHHs 1 BUHECEHHS €IUHOTO Pi-
treHHs®. OIHAK TTi/] THCKOM peciyOiTiKaH-
miB, 30kpema Tomaca JIxeddepcona,
MIpaKTUKa seriatim Oyna BiTHOBIICHA TIiC-
JIsl IPU3HAYEHHSI HOBOTO TOJIOBH cyay. Ha
nymky Jlxkeddepcona, Taka mpakTHUKa
Majla 9YOTHpHY TiepeBaru: 1) BoHa Mmokpa-
IIy€ IPO30PICTH 1 MA3BITHICTH CYA0BOTO
MIPOBADKEHHS; 2) BOHA MOKA3ye, M0 KO-
JKEH CYIUISl PO3TIISTHYB CITPaBy 1 3p03yMiB
i cyTh; 3) mpeneaeHTHA cujla PillleHHS
JIeTTIIe BU3HAYAETHCS Ha OCHOBI TOJNOCIB
cyaniB ta 4) BOHA JO3BOJAE CYAASIM
Yy MalilOyTHROMY CKacyBaTH MIOTaHUH Tpe-
LIE/ICHT Ha OCHOB1 OOTPYHTYBaHb, BUCJIOB-
JICHUX TIOMEPETHIKAMHE®,

OcraToyHa BigMOBa BiJ MPaKTHUKH
Seriatim B IOPUCTIPYAEHIII aMepUKaH-
CHKUX CY/iB ITOB’A3aHa 3 iMeHeM J[»KoHa
Mapiuana, rogsosu BepxoBHoro cyay

! Mus.: Ibid. P. 302-303.

2 Tue.: Hochschild A. The Modem Problem of
Supreme Court Plurality Decision: Interpretationin
Historical Perspective / A. Hochschild // Washing-
ton University Journal of Law&Policy. — 2000. —
Vol. 4. — P. 263-267.

3 Henderson M. From Seriatimto Consensus and
Back Again: A Theory of Dissent / M. Henderson //
Supreme Court Review. — 2007. — P. 304.

4 Ibid. P. 305.

CHIA. Koau JI>x. Mapmian oOifHSIB 1150
nocany, cynosa rinka Biaaau B CIIA
Oyna HaiicaaOKiImoro 3a BCIO i1 icTOpito.
[lepen HOBUM IaBoro BepxoBHOTO cyny
MOCTAJI0 HENPOCTE 3aBJlaHHs 3a0e3meun-
TH PIBHICTH CY/IOBOI T'JIKH BIAIH 3 JIBO-
Ma iHIHMHU. ToMy BiH pO3TIsaB Bill-
MOBY BiJl IPaKTHKH Seriatim SK OOWH 13
KJIIOYOBHUX KPOKiB 3aJJ1s AOCATHEHHS
miei MmeTu’. BioacHe 3 MO0 MOMEHTY
B icTOpii Oepe CBiif MOYATOK IHCTHTYT
OKpeMOT JYMKH B KOHCTUTYLIHHIH IOpHC-
MpYACHITI].

CaMm TepMiH «OoKpema JyMKay (aHri./
bp. — separate opinion/opinion séparée)
€ POJOBUM Ta OXOIUJIIOE OOMABA BUIAU
OKpEMHUX AYMOK: CONCUrFIng Opinion
(anri.)/opinion concordante abo opinion
individuelle (pp.), konu cyajs, moro-
JOKYFOUHCH 13 PE30TIOTHBHOIO YaCTHHOO
CyJIOBOTO DillICHHS, BUKJIA/la€ BiAMiHHI
a0o0 J101aTKOBI MiJICTaBH YU OOIPYHTY-
BaHHS; Ta dissenting opinion (aHTi.)/
opinion dissidente (Gp.), KoJIu Cyis, HE
TTOTOKYIOUNCH 13 TIO3HITI€F0 O1TBIIOCTI,
00IpyHTOBYE CBOIO He3roay. B mpakruii
OKpPEMHX iHO3eMHHUX OpPTraHiB KOHCTHUTY-
Mi#HOT IOPUCAUKINIT Ta Y NEAKUX MiXK-
HApOJHHUX CYJOBUX OpPTaHax iCHY€ IMpo-
MDKHUHW BUJ OKpeMOi TYMKH, B SKiil
Cyans oOTPyHTOBY€E, YOMY BiH YAaCTKOBO
MTOTOJKYETHCS 3 PIMICHHAM O1TbIIOCTI,
a 4aCTKOBO 3allepeyye Ta BUKJIAAa€ Bij-
MOBIJTHE MPABOBE OOIPYHTYBAHHSI CBOET

5 ok, nuB.: Austin J. The Law of Citations
and Seriatim Opinions: Were the Ancient Romans
and the Early Supreme Court on the Right Track?
/J. Austin // Northern Illinois University Law Re-
view. —2010-2011. — Vol. 31. — P. 28; The Oxford
Companion to the Supreme Court of The United
States / Kermit L. Halletal. eds. — Oxford : Oxford
University Press, 1992. — P. 780.
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no3utii (T. 3B. «partly concurring and
partly dissenting opinion» — aHriL.)!.
[IpaBo Ha OKpeMy TyMKY, SIK BBaKAIOTh
cami CyJyli OpraHiB KOHCTUTYLIHHOT FOpHUC-
JUKIIT Ta epeBaykHa OLIBINICTh JTOCTII-
HUKIB, TPYHTYETHCS Ha TBOX KOHCTHTYITiH-
HUX LIHHOCTSAX: CBOOOIN BUPAKEHHS Ta
cymiBcbkoi HezanexxHocTiZ. Cymist Bepxos-
Horo cyny Kanamu Knep JI’Eppo-/l100e
BKa3ye, IO «I03BiJ HA OKPEMY IYMKY
MPUBHOCHUTH NIEBHHUU CTYIiHb JAEMOKpaTii
Ta CBOOOAM BUPAKEHHS B MPOLIEC BUHE-
CEHHS CY/JIOBOTO PIillIEeHHS, a/I)K€ KOXKEH
CYIIIS OTPUMYE MOXKITHBICTH OpaTy IOBHY
y4acTh y HbOMY, HaBiTh SIKIIO TyMKa O1JTb-
IIOCTI BU3HAYAE HOTO pe3ynbrany’. Takum
YK€ YUHOM TIOKiHHUH cynas BepxoBHOro
cyny CIIA Anrtonin Ckais, TOPKarOunCh
MUTAHHS 1HCTUTYTY OKPEMOT yMKH, J10-
CHUTb IIPUCTPACHO NHUcaB: «byTH 3paTHIM
Hanmcary JTyMKY BUKITIOUHO IS ceOe 0e3
HEOOXiTHOCTI MIPUCTOCOBYBATHCH OYIIb-
SIKOKO MIPOFO JI0 OUTBII-MEHIII BiIMIHHHX

! Tue.: Oxpema aymka cyai KoncruryuiiHo-
ro Cyny Ykpainu IlleBuyka C. B. crocoBHO Bu-
cHoBky Koncrutymiitnoro Cyny Ykpainu y cripasi
3a 3BepHeHHAM BepxoBHoi Pagu Ykpainu npo Ha-
JTAaHHS BUCHOBKY IIIOJI0 BiAMOBITHOCTI 3aKOHOIMPO-
eKTY Ipo BHeCeHH 3MiH 10 Konctutynii Ykpainu
(momo mpaBocynns) BUMoram crareit 157 1 158
Koncrurynii Ykpainu [Enexrponnuii pecypc]. —
Pexxum moctymy: http://ccu.gov.ua/sites/default/
files/ndf/1-v/2016-06.pdf.

2 ITus.: Lynch A. Is Judicial Dissent Constitu-
tionally Protected? / A. Lynch // Macquarie Law
Journal. — 2004. — Vol. 4. — P. 81; Little R. Reading
Justice Brennan: Is There a 'Right'toDissent? /
R. Little // Hastings Law Journal. — 1999. — Vol. 50,
No. 4. — P. 683; Vitale D. The Value of Dissentin
Constitutional Adjudication: A Context-Specific
Analysis / D. Vitale // Review of Constitutional
Studies / Revued'études constitution nelles. —
2014. - Vol. 19, No. 1. - P. 86.

3 L’Heureux-Dubé C. The Dissenting Opinion:
Voice of the Future? / C. L’Heureux-Dubé // Os-
goode Hall Law Journal. — 2000. — Vol. 38,
No. 3. —P. 503.

OJYH BiJ OJHOTO IOITISAIIB CBOIX KOJIET;
BUCBITUTH Ti TUTaHHS TIpaBa, sIKi cam, aje
HE 1HIII, BBAYKAEII 34 BAXKJIMBI; YITKO BH-
CIIOBUTH KPUTHUYHI 3ayBakeHHsI, a00 Mo-
ra”i mepeaayTTs, abo 3HEBipy, abo mepe-
KOHAHHS, 5IKi Ha BIACHY JYMKY CTOCYIOTh-
cs migxomy OinmbmIOCTI — Ie MiHCHO
HETepPEeBEPIICHE 3a0BOJICHHS» ",

Jpyra koHCTUTYLIi{HA LIHHICTD, SKa
BH3HAUa€ BAXJIMBICTh OKPEMOT JyMKH,
a came 3a0e3IeueHHs He3aJeKHOCTI Cy/I-
IIiB, Ma€ JBa BUMIpPH: BHYTPIIIHBOI Ta 30-
BHIIIHBOI He3anexkHoCTi . [lepuiuii BuMip
TMOJISITa€ Y HE3aJISKHOCTI CY/JIi BiJI CBOIX
KOJIET, a IPyTUH — BiJl IHIITUX T1JIOK BIIaJTH.
[HCTHTYT OKpemoi nymKu 3abe3neuye Te,
0 Cy[JIsl IIPU PO3IIISLi CIIpaBH BiAIMOBI-
JTa€ JIVIIIE TIePE]T CBOEIO CBIIOMICTIO i CyM-
JHHSAM: «...MOXJIUBICTh BUCJIOBUTH OKpe-
My IyMKy 3BUIbHS€ [CyAliB] Bia THCKY
JOTPUMYBATHCS MOTVISIIIB, SIKi BOHH (ak-
TUYHO HE MOJUISIFOTh, Ta 3a0e31eUye, 110
BOHU 3/IaTHI JOTPUMATHCS 30008’ I3aHHS,
110 MICTUTBCSA B IX CYIIIBCHKIM TIPUCS3in®.
Taxum ke anHOM J[X. Anbrep oOrpyHTO-
BYE€, IO THCTUTYT OKPEMOi TyMKH 3a0e3-
nevye piBHICTb MIX CyASIMH, aJKE )KOAHA
TOYKA 30PYy HE YTUCKAETHCS .

4 Scalia A. The Dissenting Opinion / A. Scalia
// Journal of Supreme Court History. — 1994. — Vol.
19, No. 1. —P. 42.

5 Tus.: Laffranque J. Dissenting Opinion and
Judicial Independence / J. Laffranque // Juridica
International. — 2003. — Vol. 8. — P. 167;
Lynch A. Dissent: The Rewardsand Risks of Judicial
Disagreementin the High Court of Australia /
A. Lynch // Melbourne University Law Review. —
2003. — Vol. 27, No. 3. - P. 738.

¢ Lynch A. Dissent: The Rewardsand Risks of
Judicial Disagreementin the High Court of Austra-
lia / A. Lynch // Melbourne University Law Re-
view. — 2003. — Vol. 27, No. 3. — P. 739.

7 Alder J. Dissentsin Courts of Last Resort:
Tragic Choices? /J. Alder // Oxford Journal of Legal
Studies. — 2000. — Vol. 20, No. 2. — P. 240.
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OpnHak He MEHII BaXJIMBUM, a B yKpa-
{HCPKOMY KOHTEKCTi, HMOBiIpHO, Haii-
O1IbII BaXKJIMBUM aCIEKTOM 1HCTUTYTY
OKpeMOi TyMKH, € 1 BIUIUB HA apryMEH-
TaIlifo Ta OOTPYHTOBAHICTH CYAOBOTO Pi-
IIEHHS: OKpPEMi JYMKH HE TIJIBKH J[OTIO-
MararoTh BU3SHAYUTH 1 BUCBITIUTH IOPH-
JUYHI TUTaHHS y CIIpaBi, a i BUKJIaJaoTh
Ti apryMeHTH 1 OOTpyHTYBaHH, Ha SKi
y OUTBIIIOCTI, [0 TIpUIMAaE PIilIeHHs, BU-
HUKae noTpeda BiamosicTu. ToOTO HAaBITH
caMa MOXJIUBICTb OKPEMOI IyMKH CIIO-
HYKa€ OiTBIIICTh CyAdy OifbII peTebHO
MIIATH 10 BUKIJIAICHHS IOPUINIHOTO 00-
IPYHTYBaHHs cBOro pimenHs'. Sk mig-
cymyBaB cynns Koncruryniiitnoro Cyny
VYkpainu Cranicnas [lleBuyk, «...0kpeMy
IYMKY CJiJi pO3TVISAaTH B O1IBII HIUPO-
KOMY KOHTEKCTi PO3BUTKY KOHCTHTYIIiii-
HOTO IpaBa, a BUKJIAJICHI B Hill MO3UIIII,
110 0OMEXKYIOTh, PO3LIUPIOIOT, TOSICHIO-
IOTh HaBEJICHI B CYIOBOMY pPillICHHI TO-
3uIlii OUIBIIOCTI UM HABITH Cyliepedyarh
HUM, 3aKJIaIal0Th MEPCIEKTUBHI HAMPSIMU
TAKOTO PO3BUTKY. Lle 0cOOIMBO BaXKIIMBO
y BUIAJKaX, KOJIU MOACKYIN CKIaJAHUM
npoiiec (OpMyBaHHS MO3UIIIT OUIBIIOCTI
B Cy[i 3ajJHIIae BUPIMICHHS 3HAYYIIUX
KOHCTUTYLIHHO-IPAaBOBUX MUTaHb Ha
MaiOyTHE a00 Mae HacIiIKoM popMyBaH-
HsI IPaBOBUX MO3UIIH, 3 IKUX CKIATHO
BHUBECTH KEPIBHUH MPUHLHUI YU MPaBO-
noJjioeHHs. Posib okpemoi gymku y mo-
MIOHMX BHUIIAJKaX IOJIATAE Y TaK OW MO-
BHUTH iHCalJepChKOMY KOMEHTapi JI0 Ta-
KOTO PILIICHHS Ta BUCBITIICHHI BOXKJIUBUX

!'Ibid.; Vitale D. The Value of Dissentin Consti-
tutional Adjudication: A Context-Specific Analysis
/ D. Vitale // Review of Constitutional Studies /
Revue d'études constitution nelles. — 2014. — Vol.
19, No. 1. — P. 87; Brennan W. In Defense of Dis-
sents / W. Brennan // Hastings Law Journal. —
1986. — Vol. 37, No. 3. — P. 430.

MATaHb, 0 PO3TIISIAATUCS B Hapamdii
KIMHaTI, ajie Yepe3 0COOIMBOCTI IpoLecy
JIOCSITHEHHSI KOMIIPOMICY Cepel CYIIiB
OinpIocTi OysH 00ilIeHi MOBYAaHHSIM 200
3aJIMIICHI Ha MaiilOyTHE» .

Po3rsmaroun muTaHHs posli iIHCTUTYTY
OKpPEeMOi TyMKH B PO3BHTKY KOHCTUTYIIiH-
HOT IOPHUCIIPY/EHIIi1, CIIiJ] IEpII 32 BCE BU-
XOJHUTH 3 POJIi OPraHy KOHCTHTYIIHHOT
FOPUCIUKIIIT B IEMOKPATUYHOMY CYCITLITb-
CTBI. AJl)Ke Taka pOoJIb TOJIATAaE HE B Y3yp-
namii Biajau Haj TekcroM KoHcruryii.
BuxirouHe moBHOBaYKeHHS OO ODiIiii-
HOTO TIIyMaueHHS KOHCTUTYI[IHHOTO TEK-
CTy Ta MOHOIIOJIiSl HA BUPIIICHHS MTUTaHb
PO BiATIOBITHICTH 3aKOHIB Ta 1HIINX Tpa-
BoBHX akTiB KoHcTuTynii Ykpainu Bu3Ha-
4aloTh pyHIaMeHTaNbHY (QyHKIiI0 KoH-
cratyuiiHoro Cymy 3axXHIaTd KOHCTHTY-
11it0, TIpaBa JIFOJMHA Ta OCHOBHI CBOOOIH
Bi iX MOpYyIIEHb OpraHaMH JIepKaBHOL
Biag’. Sk 3a3Hauae A. bapak: «Jlemokpa-
TisI — TI€ JSMKaTHAN O6ajlaHC MK IpaBJIiH-
HSM OUIBIIOCTI Ta yHIaMEHTaIbHUMU
[IHHOCTSIMH CYCIJIbCTBA, SIKUM LIS O1JTb-
IICTh TIAMOPSIKOBY€EThCs. .. Konu cymi
TIIyMa4daTh KOHCTUTYIIHI TIOJOKEHHS Ta
BU3HAIOTH HEYMHHUMU Il IIKIJINBI 3aKO-
HU, BOHU HAJIAl0Th CHITy (DYHIaMCHTAIIb-
HUM LIHHOCTSIM CYCIiIbCTBA. TakuM 4u-

2 Okpema aymka cyni Koncruryuiiinoro Cymay
Vkpainu llleBuyka C. B. crocoBHo Bucnosky Kon-
crutyniinoro Cyny YkpaiHu y crpasi 3a 3BepHEH-
HsM BepxoBroi Panu Ykpainu npo HajaHHA BU-
CHOBKY II[0/I0 Bi/IMOBiTHOCTi 3aKOHOTIPOEKTY PO
BHeceHHs 3MiH 10 Konctutyuii Ykpainu (momo
mpaBocyans) Bumoram crarei 157 1 158 Koneru-
tynii Ykpainu [Enexrponnnit pecypc). — Pexxnm
npoctyny: http://ccu.gov.ua/sites/default/files/
ndf/1-v/2016-06.pdf.

3 JTus.: IlleBuyk C. €BporeiichbKi cTangapTy
0OMEKECHHS JIFOCTPAIIMHUX 3aX0/1iB: MPABOBUH ac-
nekt / C. llleBayk // BicH. Akax. mpaB. HayK YKpa-
fan. — 2006. — Ne2(45). — C. 32-42.
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HOM, BOHH 3aXHII[ATUMYTh KOHCTUTYIIHHY
JIEMOKPATIIO Ta YTPUMYBaTUMYTh JCITiKaT-
HU# OanaHc, Ha IKOMY BOHA 3aCHOBaHa .
3ananusam Koncrutyniitnoro Cyny i cy-
J0BOI By B LToMy € 3axucT Koncru-
Tymii i 3a0e3MeYeH s JOTPUMaHHS 3aK0-
HOJIaBIIeM BKa3aHOTO 000B’s13Ky. Sk cripa-
Be/UTMBO BKa3yBaiia besepri MakioxiiiH,
cyans Bepxosuoro cyny Kananu, «O06-
paHi 3aKOHOJABLI MiAMOPSIKOBYIOTHCS
KoncTurymii i moBuHHI 3anmumiatucs B i1
pamKkax; 1e x crocyerhbes i cyaiB. Cyau
HECyTh 000B’S30K BUPINTyBaTH, YU JO-
TPUMYIOTHCS 3aKOHOJIaBIIl IHOTO 000-
B’s13Ky. Jlemokpatis — aemio Oinbiie 3a
MOMyJi3M, e MpaBOMipHE 3Ai1HCHEHHS
Binanu, Bu3HaueHoi KoHcTuTymiero...
Komnu cyiu BU3HAIOT 3aKOH HEKOHCTHTY-
IIHAM, BOHU HE 0OMEXYIOTh BEpXOBCH-
CTBO TapiaMeHTty. BoHu mpocro Tiyma-
4aTh MEXI, sIKi BcTaHoBleH1 Koncturyi-
€10 IO/I0 MAPIAMEHTY»?,

Pexxum KOHCTUTYLIHHOT AeMOKpaTii,
[0 MPHUHIIOB HAa 3MiHY MapJIaMEHTChKIN
JIeMOKparii 3 11 «THpaHi€o OLTBIIOCTI,
BU3HAYMB (OPMYBAHHS JUCKYPCHBHOT
KOHCTHTYIIT TOCTMOIEPHOT IepKaBu>, e,
Ha nymky tO. 'aGepmaca, popmainbHy pa-
LiOHAJBHICTh 3MIHIOE MPOLECYyalbHa pa-

! Barak A. Foreword: A Judgeon Judging: The
Role of Supreme Courtin a Democracy / A. Barak
// Harvard Law Review. — 2002. — Vol. 116. —
P. 49-50.

2 McLachlin B. Charter Myths / B. McLachlin
// ' University of British Columbia Law Review. —
1999-2000. — Vol. 33, No. 1. — P. 31.

3 BonsiauikoB O. Mix Jleiadanom i Beremo-
ToM: KoHCTHTYIIS-TMCKYpC 1 KpUMIHATIBHE TIPaBO
B ymoBax noctmonepny / O. Bogsunixos // Kpu-
MiHaJbHA IOCTHIISA B YKpaiHi: BUKIUKH Ta Mep-
CIIEKTUBH B CBITJII KOHCTUTYIIIHOT pedopmi : 30.
te3 [lepuoro JIbBiB. popyMy 3 KpUM. IOCTHULIT. —
K. : BAITE, 2015. - C. 17, 21.

IIIOHATBHICTH ITpaBa, 0 JiCTa€ CBIl BUSIB
y IisSUTBHOCTI oprauiB mpasocymus®. Juc-
KypCHUBHA KOHCTUTYLISl OCTMOAEPHOT
Jep>KaBy BU3HAYA€ HOBY Mapaurmy Jeri-
TUMAILi] IIpaBa: IO3UTUBHE [IPABO Y Cydac-
HOMY CYCHLIBCTBI € JIETITHMHHAM 32 YMOB
BiJICYTHOCTI TIOPYIICHHS a00 AUCIIPOTIOP-
MifHOTO 0OMEKEeHHSI KOHCTUTYIIHHUX
IpaB Ta CBOOOJ, a TaKOXX HOTO BiIIOBIA-
HOCTI KOHCTUTYIIHHUM HOpMaM, ITPHHIIU-
mmaM Ta MiHHOCTAM. ToOTO TpU3HAYEHHS
KOHCTUTYIIIHHUX CYJIIB Y CY4aCHOMY CYycC-
MiJTBCTBI TOJSATAaE B 3a0€3MeveHHi (QyHK-
[[IOHYyBaHHS HOBOI IIHHICHO-OPi€HTOBA-
HOI napajaurmu npana. Sk 3a3nauns KoH-
cruryuitauit cyn Yexii, «Koncruryis
€ HE MPOCTO MaIlol yCTaHOB Ta MpolLe-
IIyp; BOHA MICTUTB Y CBOEMY TEKCTi IIEBHI
KepiBHI 1e1, 0 BUPaKAIOTh OCHOBOTIO-
JIOKH1 HEMOPYIITHI IIHHOCTI IEMOKPaTHY-
HOTO CYCITUTBCTBA, SKi 3B’ S3YIOTh HaBIiTh
3aKOHOAABIISI» .

Pa3oM 3 TUM AMCKYpPCHBHA KOHCTHTY-
1[I TOCTMOJIEPHY 00epPTAETHCS HABKOJIO
KOHCTHTYIIIHOTO TeKcTy: «OcobnmBe 3Ha-
YEHHsI IUCKYPCUBHUX MPAKTHK B €BPOIIEH-
CBHKIiH TUBiLMI3aIli cOpPMYBaIOCS B CHITY
0COOJIMBOrO 3HAYCHHS, SIKE MA€ TEKCT.
Bnache 3 omisiy Ha Take 3HaYEHHS TEKCTY
B ICTOPIi €BpOTEHCHKOI IUB1ITI3AIIIT PO3BH-
HYJIOCS pO3YMIHHS 1 IOHATTA KOHCTHTYIIi{
Ta KOHCTUTYIi0OHaTi3My. CaMe B IbOMY
aCIeKTi CIIiJ] IIyKaTH KOPEHI Cy4acHOTO
PO3YMiHHS KOHCTHTYIIIT K TUCKYPCY, IO
€BOITIOIIIOHYBAJIO 3 PO3YMiHHS KOHCTHUTY-
1ii Ak TekcTy... [T]ekct € anboro i ome-

4 Dyzenhaus D. Legality and Legitimacy: Carl
Schmitt, Hans Kelsen and Hermann Hellerin Wei-
mar / D. Dyzenhaus. — Oxford : Oxford Univer-
sity Press, 1997. — P. 101.

5 Judgment of the Constitutional Court of Czech
Republic PL.US 19/93, dated 21 December 1993.
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BOJAHHIKOB O. 1O. Poab okpemoi aymku cyagi B po3BUTKY KOHCTHTYILIHHOL 10 pHCIIpyA€HIIiT

TOI0 Cy4acHOTO TIpaBa He3aJIeKHO Bif MijI-
XOJIB, KaTeropiii Ta KOHIIETIIiii KOHKPET-
HOI IIpaBOBOI CUCTEMH. TEKCT € sKopeM
npaBa»'. JJMCKYpCUBHICTh KOHCTUTYIIIT
3 TaKOi TOYKH 30Py OTHOYACHO 1 00MEXKY€E
IHTepIpeTaiitHy AUCKPEIil0 KOHCTHUTY-
LIHHOTO Cy/Ii, 1 PO3IIUPIOE IHCTPYMEHTA-
piif BUBEICHHS 3MICTy, aJ)kKe BOHA HE
€ HEeHTpaJIbHUM HOCEPEIHUKOM Y popMy-
BaHHI Ta MOMUPEHHI IIIHHOCTEH, 3MICTy Ta
3HaHHS, SKI ICHYIOTh 1032 1i paMKaMu,
JUCKYPCUBHICTH € TUM (HaKTOpOM, IIO iX
(bopmye; THCKYPC CTAHOBHUTH 3MICT?.

Okpema ayMKa Cymnli — HEBi eMHHUI
THCTPYMEHT y TOAOJaHH]I «THpaHii Oib-
LIOCTI», BaXKJIUBA YaCTHHA KOHCTUTYLiH-
HOTO TUCKYpCY, (hopMa Aiajiory 3 CyIAsIMH,
MIpaBHUKAMH, CYCIIbCTBOM, SIK TETIepill-
HiMH, TaKk 1 MalHOyTHIMH, 3 BaXKJIMBUX TTH-
TaHb, UI0 NOCTAJIH B KOHCTUTYLIHHOMY
[IPOBAKEHHI. 3 TOUKHU 30pY AUCKYPCHBHOI
apagurMyu Cy4aCHOI'O KOHCTUTYIIiIOHa-
Ji3MYy IHCTHTYT OKPEMOi TyMKH B KOHCTH-
TYUilHIA I0pUCTIpyAeHLii BUKOHYE T0-
JATKOBY (PYHKIIIFO JIETITUMAITii SIK CaMOTO
Oprany KOHCTHUTYHMIHHOT IOpUCIUKITIT
B JICMOKpATHYHIH JiepkaBi, Tak 1 Tiel exc-
ITiKamii KOHCTUTYIIHHOTO TEKCTY, M0
MICTHTBCS B IOTO PillICHHSIX.

BrnuB sikicHO1, 00TpyHTOBaHOT OKpe-
Mo lyMKH Ha GOpMYBaHHS FOPUINIHOTO
JIUCKYpCY B JieprKaBi, a OACKYIH 1 3a ii
Me)XaMH, BaKKO MEPEOLIHUTH, aIKEe MO-

! Bopsuniko O. Mix Jlesiadanom i Beremo-
ToM: KOHCTHTYLIS-AUCKYpC 1 KpUMiHAJIbHE MTPABO
B yMoBax noctmoziepry / O. Bopsunixos // Kpumi-
HaJIbHA IOCTHUIIIS B YKpaiHi: BUKIMKHU Ta MEepCIIeK-
THUBU B CBITJ KOHCTHTYLIHHOT pedopmu : 30. Te3
I[Tepuroro JIbBiB. popymy 3 kpuM. roctuii. — K. :
BAITE, 2015. - C. 12.

2 Discourse // Barker C. The SAGE Dictionary
of Cultural Studies / C. Barker. — London, Thou-
sand Oaks, New Dehli : SAGE Publications, 2004. —
P. 54-55.

paJbHUH, TPaBOBUN 1 HAYKOBUH CBIT,
B SIKOMY HapOJUKYIOThCSI IPABOBI 1/1e1, KOH-
ENIIi1, TPUHIIUIIN Ta Teopii, He € cTaThd-
HuM. [lo3utlis cynmi, BUKJIaIeHa B OKpe-
Mill ZyMIli, MOKE 3rOJIOM CTaTU MO3UILI€I0
OUTBIIIOCTI Cymy MPH 3MIHCHEHHI KOHCTH-
TYLIHHOTO CYIOYNHCTBA, SIK [IE MAJIO MICIIe
3 OKpeMOI0 AYMKOI cynai BepxoBHoro
cyny CHIA T'apnana y crpasi Plessy v.
Ferguson, B sikiil BiH BiZIKHYB KOHIICTIIIIFO
pacoBoi cerperarii’, i sKa Maike MiBCTO-
JITTS Mi3Hine Oysa MOKIJIaJeHa B OCHOBY
pimeHHs OiMBIIOCTI y cuipaBi Brown v.
Board of Education*. B ymoBax rio6aii-
3arii i morOIeHHs 3B I3KiB MK OpraHa-
MU KOHCTHTYIIHHOT IOPUCANUKIT PI3HUX
KpaiH OKpeMa JyMKa CTa€ IHCTPYMEHTOM
100aTFHOTO CYOBOTO JiaJIOTy, B3AEMHUX
BIUIMBIB 1 3a1103W4eHb. Bike xpecTomariii-
HUM MPUKIIAI0M’ IOJI0 [[LOTO € OKpeMa
nyMmka cynai Bepxosuoro cyny CHIA
B. Bpenana y cripaBi Gregg v. Georgia®,
SKa CTajla KePIBHUM IPELEeHTOM IpHU
BUpilLIeHHI cripaBu S. v. Makwanyane and
Another y Korcturyuittnomy cymi [liBnen-
HO-AdpukaHcbkoi Pecryomiku’.
[lincymMoByrO4H, CIiT HABECTU JTYMKY
cyani Koncruryniitnoro Cyny VYkpai-
Hu C. llleBuyka, B sKiii BUKIIaJieHa KBiH-
TECEHIIisl POTi IHCTUTYTY OKPEMOi TyMKH

3 Plessy v. Ferguson, 163 U. S. 537,552 (1896)
(Harlan, J., dissenting).

4 Brown v. Board of Education of Topeka, 347
U. S. 483 (1954).

5 Tus.: HleBuyk C. CynoBa mpaBOTBOPUICTE:
CBiTOBHI1 10CBif i mepenekTBy B Ykpaiui / C. [1les-
ayk. — K. : Pedepar, 2007. — C. 372.

¢ Gregg v. Georgia, Proffitt v. Florida, Jurek v.
Texas, Woodson v. North Carolina, and Roberts v.
Louisiana, 428 U. S. 153 (1976) (Brennan J., dis-
senting).

S, v. Makwanyane and Another, Constitutional
Court, South Africa 1995, CCT 3/1994, 1995 (6)
BCLR 665 (CC), (per Chaskalson J.).
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B PO3BUTKY CyYaCHOTO KOHCTUTYLIHHOTO
mpaBa: «OKpeMa yMKa € THM MapKepoM,
SIKMI BU3HAYAE MTOJAIBITY HAyKOBO-TIPAK-
TUYHY JUCKYCit0, POpPMY€E TUCKYPC CyC-
MTBHO-TIONITHYHOTO A1aJI0Ty 3 BaYKIIMBUX
KOHCTUTYIIHHUX MMUTaHb, IKHH BinOyBa-
€THCS Ha PI3HUX PIBHAX 1 MK PI3HUMH
rpynamu: cynasmu Koncturyuiiinoro
Cyny Ykpainu Ta CyIiB 3arajibHOl IOpHC-
OUKIii, 3aKOHONABISIMHU, YPIAOBUMH
FOPUCTaMHU Ta BCIEIO HEOANTy>KOK0 TPOMaJI-
CBKICTIO. ATKEe 0COOJUBICTIO KOHCTHUTY-

LIMHOT IOCTHIIIT 3aBXKIH € T€, 1110 TOJIOBHUM
y IIbOMY JUCKYPCi € HapoJI sIK HOCiH ycTa-
HOBYOI Bia/iu. | B paMKax Takoro jiajiory
3HAYEHHS OKPEMOT TYMKH € 0COOTMBAMY ..

' Okpema nymka ey Koneruryuiiinoro Cyny
Vkpainu llleBuyka C. B. crocoBo Bucnosky Kon-
crutyniiinoro Cyny YkpaiHu y crpaBi 3a 3BepHEH-
HsaM BepxoBHoi Pagu Ykpainu npo HaJaHHS BU-
CHOBKY II[O/I0 Bi/IMOBiTHOCTI 3aKOHOIIPOEKTY PO
BHeceHHs 3MiH 10 KoncTutynii Ykpainu mjono
HEJIOTOPKAHHOCTI HAPOJIHHX JIeMyTaTiB YKpaiHu Ta
cynnaiB Bumoram crateit 157 1 158 Koncrurymii
Vkpainu // Bica. Koncturyn. Cyny Ykpaiau. —
2015. — Ne4. — C. 54-55.
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AEMAK BACHUAb BACUABOBHY,
3asigysau kapegpu meopii ma icmopii gepxrcasu
i npasa JJBH 3 «Yxuczopoacokuii Hauionarvruil
yHigepcumems, ZOKMop 10pUAUYHUX HAYK,
npogecop, uaeH-xkopecnongenm Hauionaroror

akazemii npasosux Hayk Ykpainu

Pegopma Koncrutyuii: rexnororiuni Bumorn
Ha TAl EBPONENCHKOrO JOCBILY

[IuTaHHS TEXHOJOTIYHOT CKIATOBOT
KOHCTHTYIIHHOI peopMu € HAaCTIIbKU
K BRXJIUBHUMHU, 5K 1 TUTaHHS 1i 3MiCTY,
a moTpeda BUOKPEMJICHHS [bOTO aCIEeKTy
LIJIKOM TIiJITBEPKYETHCS BIIMOBIIHOIO
MIPaKTHUKOIO B YKpaini. Hanmexxuuii mporec
pedopMu HeOOOB I3KOBO TACTh OUIKyBa-
HUH pe3ynbTaT, ajie, CJiJ BU3HATH, I10-
Bara /10 MpoueaypH, KOHCEHCYC 1010
rpouecy pehopMu HaJlae€ IPOIIOHOBAHUM
3MiHaM OWJIBIIOTO IMIAHCY SIK JUISL IIPO-
XOIDKEHHS», TaK 1 IS iX CIIPUAHATTS CyC-
MJTECTBOM.

Imtocrpanist Big mpotunexuoro. Ilo-
JIaHHSI OJTHOYACHO JCKIIBKOX 3aKOHOIPO-
€KTIB PO BHECEHHs 3MiH 710 KoHcTuTyii
YKpaiHnu CTBOPIOE MPOOIIEMY y3TOKEHOC-
Ti Mi HUMH caMuMH. MieThes He nuie
PO KOJI3IHHICTh MK HUMH (KOJTH Ma€
MICII€ pi3HE PEryJIIOBaHHS OJHHX 1 THX Ke
MUTaHb), a i po cnpuiHATT KoHcTuTymii
SIK I[IJTICHOTO 1 CHCTEMHOTO JIOKYMEHTA.
Taka TEXHOJIOTIYHA CUTYAIlisI CTBOPIOE
T10JIe HEBU3HAYEHOCTI K IIO/I0 TIPEAMETa,
Tax 1 o710 TpuBajocTi pegopmu. ScHoCTI
nporiecy peopMu He T0Ja0 | pilieHHs
Koncruryniiitnoro Cyny Big 15 6epesns
2016 p., IKUM BCTaHOBIICHO, 11O TIOJIOXKEH-

Hs cT. 155 KoHcTuTyMii «Ha HacTymHIN
4yeprosiii cecii Bepxosnoi Panu Yikpainm»
HEOOX1THO pO3YMITH TaK (LIUTYEMO): «Ha-
CTYITHOIO YEProBOIo cecieto BepxoBHOi
Panu Ykpainu € uepropa cecis mapiaMeH-
Ty, IKa Ma€ BiIOyTHCS BIAMIOBIIHO A0 TIO-
noxenb posainy XIII...», To6To ne-daxro
HaeThbest mpo OyAb-sKy HACTYIIHY YE€ProBY
ceciro mapiamenrty [1]. SAkmio pe3romysa-
TH, TO 3aJIMIIAIOTHCS HEBIIOMUMH YiTKHUN
clieHapiit KOHCTUTYIIHHOT pedopmu, ii
11711, IMOBIPHICTh BHECEHHS HACTYITHUX
3MiH (OKpiM TUTaHb JCIEHTpaIi3allii Bia-
JIM Ta IPAaBOCY/JIs1) — TaKi MUTaHHS € HaJl-
BXJIMBUMHU JUIs1 X0y pedopmu 1 BUOYII0-
BY €(DEKTUBHOTO KOHCTUTYIIIITHOTO TPaBo-
TOPSIIKY B YKpaiHi.

€BporelchKri JOCBIT OCTaHHIX Jecs-
THJIITH IEMOHCTPYE NECITKHU 3pa3KiB
YCIHILTHOTO MPOBEACHHS peopM KOHCTH-
Tymii, BiH € pi3HOMaHITHUM 3 OIJISIAY Ha
3aBgaHHs pedopm i crienudiky miaxomiB
B OKpPEMUX JeprKaBax, OAHAK HOro oocsr
Hacnpasai 3HauyHui. [liBTOpa mecaTku
nepxas Llentpanbroi i [liBnenHo-CxinHol
€Bponu, npuiiaaTi B €C y nexinbka
«XBUJIbY, 3aBYACHO TIPOBEIH B ceOe KOH-
CTUTYIIHHI pedopMu (IEsIKi — CXBATIIIH

®
© Aemax B. B., 2016
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HOBi KoHCTUTYIIT). Hu3ka po3BUHYTHX
JEeMOKPATHYHUX JICPXKaB TaKOX MPOBEIH
B 1990-2000-Hi poKH KOHCTHUTYIIIHI pe-
¢dopmu — sk nokaneHi (Himeuunna, @pan-
wist), Tak i Macmra6Hi (LIBeiinapis, Benu-
ka bpuranis). YBech el eMmipuIHANA
MacHB 3aCJIyTOBy€ Ha yBary i BUKOPHC-
TaHHS, a HOro aHasi3 103BOJIsIE BAPOOUTH
MEeBHUHN HAOIp «TEXHOJIOTIYHUX BUMOTY JI0
KOHCTHTYLIHHOT pe)opMH.

3BepTaeMo yBary Ha KJIIOYOBI Ta
B3a€EMOIIOB’sI3aHI MiX c000F0 MPOOIeMH
TEXHOJIOTii KOHCTHUTYIIiIHOI pedopmu.

1. loTpuMaHHA AiF0YMX KOHCTHUTY-
HifHUX Mpoueayp BHeCEHHA 3MiH 10
KOHCTUTYII. Taka BUMOra cripuiiMaeTh-
cA «a prioriy B €BpONEUCHKUX JeprKaBax,
OJIHAaK HarajaTu Ipo HEl He BBAKAEMO
3aliBUM Ha TJIi BITUM3HSHOTO MOCBIIY
KOHCTHUTYLIHOTO pedopmyBanus. Crpo-
Ou mpoBelleHHs] KOHCTUTYLIHHOT pedop-
MM B HEKOHCTUTYIIHHUK crioci0, cirij
BU3HATH, CTAJIM BXKE «TPAAULIEI0» BIPO-
OB OCTaHHIX JIBOX NECATUINITH. TyT
BapTO 3rajlaTv i KOHCTUTYIIHHUI JOTOBIp
8 uepBHa 1995 p., yknaneHuil Bcynepeu
JIFOYUM KOHCTUTYIIHHUM TpoIleypam,
1 cripoOy mpoBeAeHHS KOHCTUTYIIHHOT
pedopMu HUISIXOM BCEYKPAiHCHKOTO pe-
¢dbepenaymy 16 kBiTHs 2000 p. (Takox
BCymeped MOPSAKY, BU3BHAYCHOMY PO3.I.
XIII Koncrutynii). e nBoma etanamu
1oi0HOT MPaKTHKK BUCTYTIAIH BHECCHHS
3miH 1o Koncrurymii 8 rpymas 2004 p.
1 0co0MMBO — PEHOMEH «BH3HAHHS He-
KOHCTUTYLIHHUM) 3aKOHY IIPO BHECECHHS
3MiH 10 Koncruryuii 2004 p. pimeHHsIM
Koncruryniitnoro Cyay 30 BepecHs
2010 p. («BiTHOBJICHOY» NIEPBHHHY PEIaK-
mito Konctutytii 1996 p.). 3arposzamu
B IIbOMY KOHTEKCTi 3aJIMIIAIOTHCS MOX-
TUBi cripoOu BHeceHHs 3MiH 10 KoHcTH-

Tyuii Ykpainu yepe3 BUKOPUCTaHHSI BCY-
neped HopMmawm ii posza. XII mexanizmy
BCEyKpaiHchkoro pedeperaymy. [Iporu-
CTaBJICHHS 1HCTUTYTIB MPEICTaBHUIIBKOL
1 psiMoi eMoKparii (mapiamMeHTy i BU-
00opuoro KOpIycCy), 0COOIUBO i Yac BU-
PILLICHHS] KKOHCTUTYIIHHOTO MUTAHHSY,
HE XapaKTepHe JJIsl €BPOTEHChKUX Jiep-
xaB. HaBiTb Tam i Togi, ne pedepenymu
3 MATaHb KOHCTUTYIIHHOT pedopmu Oymu
NpoBeAeHi, IM MmepeayBaiu pilleHHS
napiamMeHTy abo ycTaHOBUHX 300piB
(Pymynis, [Tonpma). Inma npakTuka
KOHCTUTYLIHHOI pedopMu Masia Micie
B Pocii, ne 12 rpymnust 1993 p. dbenepans-
HY KOHCTHUTYIIiIO OyJIO CXBaJIeHO y CITO-
ci0 He mepen0aYeHOTo 3aKOHOM «BCEHa-
POIHOTO ONMUTYBaHHS», IPU IILOMY OJ-
HOoYacHO oOupaBcs ckiaj JlepxaBHoi
IYMHU — OpraHy, 3aCHOBAHOTO Ti€l0
K KOHCTUTYHi€lo (HaOyla YHHHOCTI
numie 25 rpynast 1993 p.).

2. Bumora nigBuieHoro piBHs Je-
riTuMHoCTi 70 mpouecy pegopmu. Kon-
CTUTYIIHA pedopMa — HE TPHUBIATbHUI
HOJITHYHUI TPOIIEC 3 eJIEMEHTaMU KOH-
KYpEHIIii, IHTPHUT Ta MOTATY 10 MPUAHSIT-
TS pillIeHb Yepe3 KOH IOHKTYpPHO C(hOopMO-
BaHy OinbmricTe. Lleit npouec BigmMiHHMI
BiJI IOTOYHOI MOJIITHKHU i MOTpedye 1o-
JIaTKOBUX 3aco0iB JierituMaiiii. 3BOpoT-
HUM TMPUKIIAJIOM TaKOi BUMOTH BUCTYIIA€
nmocBin cxpasieHHs Konctutymii Yroprmu-
HU B 2011 p., yMOXIUBIEHUH pe3ynbTa-
tamu BuOopiB 2010 p., 3a pe3ynbraramMu
sikuX «Digecy 1 XpUCTUSIHCHKO-IEMOKpPa-
TUYHA HAPOJHA MaPTis 3700yJI1 B OIHO-
MajJaTHOMY TlapiaMeHTi 263 MaHmaTH, o
IIePEBUIIYBAJIO JIBI TPETUHHU, HEOOXiTHI
JUTSE KOHCTUTYIIHHUX 3MiH. [lompu Te, 1o
creliajibHa mapJiaMeHTChKa KOMicis
3 MpeACTaBHUKIB ycix (pakuiii mouana

24 Bicuuk HarionanbHoi akajgemii npaBoBux Hayk Yipainu Ne 3 (86) 2016



AEMAK B. B. Pegopma Koncrutyuii: Texnororiuni Bumoru Ha TAi €Bponeiicbkoro 10cBizy

20 mumas 2010 p. migroroBky HoBoi KoH-
CTHTYIII1, TT03a UM MEXaHi3MOM 0yi0
CKJIaJICHO MPOEKT, SKUH HECHOiBaHO
MPEJICTABIICHO B MapiaMeHTi 14 OepesHs
2011 p., a Bxe 18 kBiTHs 2011 p. Tomno-
caM| JemyTaTiB IBOX (DpakKiii HOBUU
OcuoBHUH 3akoH Oyno cxBaieHo. Bu-
KJIFOUEHHS 3 MPOIEeCy MiJIIOTOBKH U 00-
roBopeHHs HOBOI KoHcTUTYyWIT iHIIKHX
MOJITUYHUX CHII TOPYIIYBaJio pyHIaMeH-
TaJlbHI MpaBHUia AEMOKPATHYHOTO TOJi-
THYHOTO TIPOIIECY 1, 3PEIITOIO, ITi IPHUBATIO
MpOIEC JIETITUMHOCTI KOHCTUTYIIHHOT
pedopmu, mpoBeACHOT 30BHI 3aKOHHUMU
3acobamu. Konctutyuii Hacmpasai «ie-
pendavyaroTh He TiIJIbKU 3aCHYBaHHS Haii-
KpaIuXx MEXaHi3MiB Ta IHCTUTYTiB», «OI-
HaK KOJIM TPAHCIUTAHTAIIIS 3 IIUX JKEepes
3AICHIOETHCS €NITOI0 3a BiJICYTHOCTI
COIIaJIBHOTO JiaJIoTy, JETiITUMHICTh CTa-
BUTHCS i CyMHIB. JIeriTUMHICTh BUHU-
Ka€ TUTBKU B PE3yNbTaTi 3arajibHOHAIlIO-
HaJIBHOTO TPOIECY BCTAHOBJIEHHS Tpa-
BWJI, 3 SIKOTO HE MOXK€ OyTH BUKIIOYEHA
’KOJHA colliajibHa, Hal[loHaJIbHA, €THIYHA
Yy KyJAbTypHA rpyna» [2, c. 64].
HaBepeHuii MexaHi3M MPOBEICHHSI
KOHCTHUTYIiHHOI pepopmu B YropmmuHi
BOHMpae OLTBITY YaCTHHY THITOBHX 3aC001B,
SIKi pOOJIAT Te¥ TPOoIeC HEeIEeTITUMHUM:
a) BIACYTHICTb IPO30POCTi; 0) oOMexeH1
MOXIIUBOCTI 0OTOBOPEHHS 3aKOHOIPOCKTY
nomiTnaHuMU cunamu, 3MI ¥ rpomaisH-
CBKHM CYCITUTBCTBOM; B) HEAOCSATHCHHS
KOMITPOMICY MiK TIOITHIHIMH CHJIaMH 1 B
CYCIIBCTBI 3 IPUBOY TEKCTY KOHCTHUTY-
1ii, (hanpIIMBUNA TiaorT 3 [MUX MUTaHb;
I') HEIIPOBEIEHHS Pi3HUI MK 3arajibHO-
MPUHHATAMH paMKaMH MTOTOYHOTO JIEMO-
KPATHYHOTO TPOIIECY 1 KOHCTHTYIIHHUX
MUTaHb, 10 HE BiT0OOpayKae €BPOTEHCHKY
«KOHCTHUTYIIHHY KyIbTypy» [3].

OTKe, IK HaM BUJAETHCS, MiHIMAIbHH-
MU YMOBaMH JIETITHMHOCTI KOHCTUTYIIiH-
HOT pehOpMH B IEMOKPATHIHOMY CYCITLITh-
CTBi BHCTYTAIOTh:

— 3BKEHICTH 1 IPO30PICTh POIIECy Ha
BCIX eTamnax;

— 3HaXOJUKEHHS KOMIIPOMicy MiX
BJIQAHUMH 1 OITO3UIIIHHUMU MO TUYHUMU
CUJIAMU;

— 30CepemKEHHS OCHOBHOI TisUTBHOCTI
mo/10 peopmMu B napyiaMeHTi — €TUHOMY
MeXaHi3Mi, KOTPHH T03BOJISE Y3TOIUTH
MO3UIIT PI3HUX MOJITHYHUX 1 TpoMaj-
ChbKHUX Cy0’€KTIB, YCIX TEpUTOPiaJIbHAX
CKJIQJIOBUX JICP’KaBU Ta BUPOOUTH CITiTHHE
pIIICHHS;

— CTBOPEHHSI YMOB U151 LIMPOKOT'O ITy0-
JiYHOrO 0OTrOBOPEHHS 3MiCTy pedopMu
B CYCIIJIbCTBI, OCOOJIMBO B €KCIIEPTHOMY
cepeoBHILi MpodeciitHUX FOPHUCTIB.

HeoOximHo 3BepHYTH yBary Ha 0e31mo-
cepeqHil B3a€MO3B’ 130K MK piBHEM JIe-
TITUMHOCTI TIporiecy pedhopMu Ta 3Mic-
TOM KOHCTUTYLIHHHX JOKYMEHTIB, fKi
CXBaIIOIOTKCS B ii pamkax. Y Pociiickkiit
Oenepanii un binopyci Haanpe3ugaeHT-
CBbKi (hopMH TIPABIIHHS IIJTKOM BimoOpa-
JKAIOTh MEXaHI3M iX MiJATOTOBKHU Npe3H-
JEHTCHKUMH KOMaHIaMH Ta NPUHHATTS
0e3 yJacTi mapjJamMeHry.

3. Po3ymiHH$1 BeKTOPY KOHCTUTYili-
Hoi pedopmu. KoHcTuryiiiina pepopma
o3Havae He OyIb-sAKy MiSIBbHICTE IMIOI0
3MiH KOHCTUTY1i{, a JIMLIE TaKy, 10 O3Ha-
Yae «pO3ropTaHHs» 0a30BUX KOHCTUTYLIH-
HUX npuHOUIiB. OTXe, BiJ «pe@opmm»
Tpeba BiIPI3HATH CTBOPEHHS! HOBOI KOH-
CTUTYIII{ B KOOpAMHATAX 1 MEXaHI3MaMH
YCTaHOBUOI BJIaJH, 3 OHOTO OOKY, a 3 Apy-
TOro: a) JIOKalIbHI 3MiHM JI0 KOHCTUTYIIIi,
NOB’s13aHi 3 YTOUHEHHSIM (OPMYJIIOBaHb
HOPM, OJIHAK, SIKi HE BILTMBAIOTh Ha (QyH-
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JMaMEHTaJbHI MpaBuia, 0 CTAaHOBISTH
MaTepiaibHy CYyTHICTh KOHCTHTYIIIT; 0) Ii-
SUTBHICTD, J1e-()aKToO CIpsIMOBaHY Ha 3a-
nepeueHHs 0a30BUX KOHCTUTYLIHHUX
MIPUHLIMIIB (30KpeMa, BEpXOBEHCTBA Ipa-
Ba, HE3AJICIKHOCTI CYIIiB TOIIIO).

VY cBoto wepry, MarepiagbHy CyTHICTb
KOHCTUTYIIii HEOOX1THO BIAPI3HATHU Bij il
MMCBMOBOTO TEKCTY 1 CKJIA/THICTB Li€T Mpo0-
JIeMH HalOiblle BUSBUIIACS B JepiKaBax
13 HAATO CKIIAZHOIO OYIOBOIO KOHCTUTYII].
Hampuxkan, inimiatopu pedopmu y Benu-
kit bpuranii B 2001 p. y cuy cnerudiku
KOHCTHUTYLIITHOTO MOPSAKY (4aCTKOBO ITH-
caHa i HeKoAu(iKOBaHAa KOHCTHUTYIIis)
3MyIIeH] OyJM CIoYaTKy BU3HAYUTHUCS
3 TUM, K PO3yMIIOTh KOHCTHUTYIIIO: Ha iX
IYMKY, WIEThCS PO «CYKYMHICTh 3aKO0-
HiB, IPaBHJI i MPAKTUKH, IKi CTBOPIOIOTH
OCHOBHI 1HCTUTYTH JepiKaBH, il CKJIaJ0B1
1 OB’ s13aH1 3 HUMU OJIMHHIII, BIIOPSIKY-
BaHHS BJIAJOI0 IIMX IHCTUTYTIB Ta BIJHO-
CHH MK PI3HHUMH IHCTHTYTaMH, a TaKOX
BIJIHOCUH MDX IIUMHU 1HCTUTYTaMH Ta iH-
nuBimamu» [4]. Y KOHTHHEHTAJbHUX €B-
pONEelChKUX NepKaBax, 3a HassBHOCTI
MUCBMOBOT, SIK MPABHUIIO, KOAU(DIKOBAHOT
KpirieHa popMabHO, IO MiIKPITITIOETh-
Cs TAKOXK CTYTICHEM JKOPCTKOCTI TIPOIIEYP
BHECEHHS 3MiH JI0 KOHCTHTYIII].

Hanpuknan, 3 orisiny Ha Takuid miaxiz
«KapKac» MarepianbHoi cyTHocTi KoHcTH-
Ty1ii YKpaiHu BUSABISETHCSA Y TPHOX TPY-
Tax il MPUHIIMIIB 1 HOPM: ) iICHYFO4i OCHOB-
Hi TIpaBa JIFOIUHU, SIKi BUSHAIOTHCS W HE
MOXYTb OyTH «CKacoBaHi» HOBUMH 3aKO-
HaMH, a KOHCTUTYHIIHHHIA TEpemiK SKIX
«HE € BUYEPITHIUM»; 0) MPUHIIAITH 1 HOPMHU
Koncturymii, siki He MOXYTh OyTH 3MiHEHI
91 CKacOBaHi B3arayi (OKpiM OCHOBHHUX
MIpaB JIFOJUHU, WETHCS TIPO TOJIOKESHHS

I0/I0 HE3aJIEKHOCTI Ta TEPUTOPiaIbHOT
inicHoCTi YKpaiHu); B) MPUHIMIIN 1 HOP-
MM, SKi MOXKYTh OyTH 3MiHEHi ab0 cKaco-
BaHi (monoxxenHs po3xinis I, 11 1 XIII),
OJIHAK, BIATIOBITHI TIPOIEAYPH € HAITO
KOPCTKUMHU (mependadaioTb HE MEHILE
JBOX TPETUH NaplIaMeHTY 1 peepeHIyM).

Y HaBeJCHOMY KOHTEKCTi, TOBTOPHUMO-
cs1, 3aBIaHHS KOHCTUTYLIHHOT pedopmMu —
«PO3TOPTAHHS 3MICTy 0a30BHX KOHCTH-
TYUIHHUX OPUHLUIIB, & HE 1X 3BYKCHHS
4y 3anepedeHHs. Hanpuknaa, npuHIun
HE3aJICXKHOCTI CY/IOBOT BIIaJIH, TIOLTY BIaJ
Y1 BEPXOBEHCTBA MpaBa JTUKTYIOTh EBHI
3MICTOBHI PaMKH JIJIsI 1HII[IaTOPiB KOHCTH-
Tyiiaoi pehopmu. Ilpukaagom Hepo3y-
MiHHS MOAIOHUX PaMOK MOXYTh BUCTY-
NaTH MOJIOKEHHSI IPOCKTY 3aKOHY IPO
BHeceHHs 3MiH 10 KoHcTuTylii, SKum
MPOTIOHYETHCS CKACYBAHHS UM 3BY)KCHHS
3ac00iB 3a0e3MeUYeHHS He3aJIeKHOCTI CY/I-
IliB a00 TapaHTiii mapaamMeHTapu3My (BBe-
JICHHSI IMITEpaTUBHOTO MaHATy, CKacyBaH-
HSl JISIy TaTCHKOTO IMYHITETY TOLIO).

4. YiTko okpeceHUI nmpeamMer pe-
dopmu. Muerscs npo Bixnosine Ha 3a-
nutanus: «lllo came B CyKymHOCTI Tij-
nsirae 3MiHam?y». Pedopma koHCTHTYIIT SIK
cycniJibHa Ipo0JiemMa MOCTa€ He CIIOHTaH-
HO, PillICHHS PO Hel Ta 11 mpeaMer 3aje-
JKUTH BiJl KOHCEHCYCY THUX MOJITHYHHX
CHJI, SIKI MAIOTh JIOBIpY 3 OOKY Hapomy 3a
pe3yibTaTaMu BiTBHUX BUOOPiB. UiTke
OKPECIICHHSI PAMKOBOTO IIpeaMeTa pedop-
MU € BaXXJIMBUM TEXHOJOTIYHUM aCIeK-
TOM, BiJI SIKOTO 3aJIC)KUTh 11 yCHIIIHICTb.
[Tpu uboMy HaeThbes 1 Mpo 3araibHi il
pedopmu (cycnminpHUN edeKT), i mpo
OibIn geTasbpHi 09iKyBaHi (hopMabHi pe-
3yabTary (y CIiBBIHOIICHH] 3 ICHYIOUUMHU
HOpMaMu KoHCTHTYLii). MoxHa cTBep-
JOKYBaTH, 110 BU3HAYCHHS «MEX» Tpe/-
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MeTa peopMHU — I1e TUTaHHS €PEKTHBHOC-
Ti ¢opMu mpaBIiHHA, QYHKI[IOHYIOYOI
B JIepKaBi. MieThes mpo 3aBuacHe OKpec-
JICHHS TIpeiMeTa peopMu, SKe B YMOBaX
MapJIaMEHTCHKOT JIEMOKpaTii BiJ0yBaeThcs
gepe3 JeTiTUMAaIlio miaatrhopM mapTii
y xoxi BHOOpIB Ta iX (opmaizalito B Ko-
aNinifdHii yroai # y mporpami JisuIbHOCTI
ypsny. [loBropumocsi, mpeaMeT KOHCTUTY-
HiiHOT peOpMU NPOXOJUTH TAKUH HIISAX:
a) mepenBuOopHa miatgopma mapTii;
0) xoaJiIiifHa yroaa; B) mporpama JisiTb-
HOCTI YpsIy, 3aTBEpAKECHA M1apJIaMEHTOM.

VY Benukiii bpuranii, Hanpukian, Ha
IIPOJIOBKEHHSI OJTHI€T 3 HAWOLIBIIT MACIITa0-
HHUX 3a BCIO ICTOPIIO0 KOHCTUTYIIHUX pe-
dhopm, v 2010 p. xoamiriitHa mporpama
ypsAAy OKpecIiia il Mo THIHOI pedop-
MU: «Ypsi BBaKae, 10 Hallla MOJTITUYHA
cucteMa 31amana. Ham tepmiHoBo moTpio-
Hi QyHAaMEHTaIbHI MOMITHYHI peopmHu,
B TOMY 4HMCITi peepeHIyM 3 MUTaHHS pe-
(hopmu BHOOPUOI cCTeMH, HabaraTo Oiib-
IIIe CIiBMparli 1Mo MapTiiHIK JiHIT, a TAKOXK
3MIHM B Hal# NOJITHYHIN CHCTEMI, 1100
3poOuTH 11 GBI TPO30POIO 1 BIATIOBIAATB-
Hoto». [larni nepepaxoByBasmcsi KOHKPETHI
Kpoku: 1) I’ sTupidamii (pikcoBaHWUN TEPMIH
st [TapmamenTy; 2) 3anpoBapKeHHST pO3-
mmycky Ilamaru rpoman, sikio 55% nemyTa-
TiB [lanaru rpoMas miaTpUMaroTh Take pi-
meHHs; 3) pedopma Ilanaru nopais i mpo-
nopItiiHi BUOOpH 710 Hel Torto [5].

5. IloTpeda BIOPSIAKYBAHHSI IPOLIECY
miAroToBKU pedopMu Ta eramiB mpo-
XO/JKeHHSI BiAIOBiAHOr0 MPoOEKTy 3a-
KOHY. Lle#i mporiec € HaCTiIIbKU 3HAUUMUM
JUISI CYCIIBCTBA, IO JIUKTYE JIOIIbHICTh
Horo BIOPSIIKYBaHHS HA PiBHI 3aKoHY. Ta-
KWW MiAXid, TpuHAWMHI, TO3BOJISIE CyC-
MiBCTBY (i camiil MOMITHYHIN €ITiTi) SICHO
«0a4nTHY» yBECH CIICHAPill KOHCTUTYIIHHOT

pedopmiu 1 rooBHE — Tiepe0auuTH MOXK-
JIMBICTB MOTO/KYBAJTBLHUX MEXaH13MIB JIJIs
MOJIOJIAHHS TICPEIKO/ i Yac il mpoxo-
JUKeHHS. Bimomo, 1o yCIiTTHe BUPIMICHHS
KOHCTUTYIiHHOI Kpr3u y @panii 1958 p.
CTaJIO HACTIIKOM HE JIUILE CEPHO3HUX 3a-
P03, AKi KOHCOJiyBaJI HOJITHYHY EIIiTY,
a 1 BIIOPS,AKYBAHHS LIbOT'O MPOLIECY OKpe-
MUM 3aKOHOM Bijx 1 wepBHs 1958 p.

SIckpaBUM TOKa30M MOTPEOH B MOI0-
HOMY 3aKOHOZaBUOMY aKTi € nocBix [1osb-
cbKoi PecnyOmixu nouarky 1990-x, B sikiid
MMOJIITUYHUN [IEUTHOT 13 IMIATOTOBKOKO HO-
Boi KoHCTUTYIT 3arpoKyBaB 3aralibHOMY
xofy iHmmx pedopm. Haiiripie, «koHCTH-
TyUiliHE MUTaHHSD CTaJ0 YAaCTHHOIO I10-
TOYHO1, MOBCAKACHHOT MOJITUKHU, KOJIN
00roBOpEHHS HEOAHOPA30BO BiAKIagal0-
csi. OcKiNbKH MiAroToBKa MpoekTy KoH-
CTUTYIIT WIIIJIa B TOTOII MTOBCSIKJICHHOT
MIOJIITHKH, cama JIETITUMHICTB 1i po3po0-
HUKIB HEOTHOPA30BO CTABMIIACA ITiJ CyM-
HiB, 1 1151 00CTaBWHA 3HAYHOIO MipOIO BU-
3Ha4YMIIa 3MICT JOKyMEHTa B KiHLIEBOMY
BapiaHTi [2, ¢. 52]. Ha neBHOoMy etarti Oyiio
BU3HAHO 3a JOIILHE BPETYIIOBATH TPO-
LeC MiATOTOBKHM 1 CXBajeHHs HOBOI KoH-
CTUTYLIi OKPEMHM 3aKOHOM. X04a KOHCTH-
TyuifiHa pedopma 3anumanacs TiCHO
MOB’A3aHOI0 3 MOJITHYHHUM MPOLECOM,
BpEryJIIOBaHHS MOPSAKY 11 3M1HCHEHHS
3HAYHOIO MipOI0 TIEPETBOPHUIIO 11 y TIpoIIec
FOPUINYHAN, B TKOMY Cy0’ €KTH OTPUMAITH
npaBa i 000B’s3ku. Kpim toro, Oyio Bu-
3HaYEHO HU3KY MPOLEeayp, NOKIMKAHUX
«IOCHPHUITH» MOJTITHYHUM cyO’ €KTaM
y 3HAXOJKEHHI KOMITPOMICY 3 MUTAHHS
3MicTy pedopmu. 3 mi€ro MeToro 23 KBITHS
1992 p. mapiamenT [TombIi cXBaHB KOH-
cTUTylidHU# 3akoH «[Ipo pexum miaro-
ToBKM 1 npuiinATT Koncruryuii Ilonb-
cekoi PecriyOuikmy [6].
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I xoua Ha3BaHUU 3aKOH CTOCYBaBCS
MOPAAKY cXBaJieHHsI HOBOi KoHcTuTywii,
a He 3MiH JI0 Hel B yMOBaxX MIiIOYUX IPO-
Leayp, IPUBEPTAIOTh yBary MUTAHHS, SKi
3JIMINAIOTHCS aKTyaJIbHUMH B YKpaiHi,
30Kpema: a) mopsoK cTBopeHHs Korern-
TYyHifHOI KOMicii — FOJIOBHOTO OpraHy
ITATOTOBKYW KOHCTUTYIIMHOI pedopMu
(56 unenis, 3 sikux 46 — Big Celimy, 10 —
Big Cenary). 3aKoH BH3HA4aB MOPSIOK
MIPOBEJICHHS 3aCi/laHb KOMICii, CXBaJICHHS
pilieHb, i MOBHOBaXCHHS, 30KpeMa 1Hi-
mitoBaHHs nebatiB y CeiiMi 3 OKpeMHuX
nuTaHb pedopmu; 0) nepegdaueHa 3aKo-
HOM MOXITUBICTB TTOBepHEHHS [lapnamen-
TOM TIPOEKTY KOHCTUTYIIT 70 KoHCTHTY-
LiHOT KOMICIT, KO MojaHa peaaKilis
MIPOEKTy HE 3HAXOAUTh HEOOXiTHOT mmijI-
TPUMKH B HbOMY.

Topkatoumnch cy0’€KTa IMiATOTOBKH
KOHCTUTYLIHHOI peOopMH, Y TOMY YHCIi
cy0’€eKTa MATOTOBKH BJIACHE TEKCTY BiJI-
MOBiTHOTO 3aKOHOTIPOEKTY, HEOOXiqHO
BKa3aTH, 110 JOCBIJl HU3KH €BPOMEHCHKUX
JiepKaB 3aCBIMUMB NEKiTbKa MPUHITUIIO-
BHUX MOMEHTIB. [lo-mepiie, KOHCTUTYIIiH-
Ha KoMicist (yMOBHA Ha3Ba) CTBOPIOETHCS
OpraHOM, SIKOMY HalleXaTh KIFOYOBi IT0-
BHOBa)XCHHS y MpOIeci CXBaJeHHS Pi-
IIeHb Y XOZ1 KOHCTUTYLIHHO1 peopmMu —
3BiCHO, 1Ie mapiaamMeHT. [lo-npyre, BoHa
Ma€ KOMITaKTHY KUTBbKiCTh, sika (pyHKITiO-
HallbHO 3a0e3redye e(heKTUBHICTh, a JI0
11 CKJIaJly BXOJSATh [IEPEBAYKHO WICHU Map-
JIAaMEHTY, IO MPEACTABISAIOTH Pi3Hi MO-
JITHYHI CUJIH, a TAKOX MPEICTaBHUKH
ekcrieptHoro cepenoBuia. [To-tpere, nei
pobounii opraH (OJHE 3 OCHOBHUX HOTO
3aB/IaHb) MOKJINKAHUN 3a0€3MeYNTH B3a-
€MOJIi10 TIOJIITUYHOI i (paxoBOI CKIIaJOBOT
B pedopmi.

[Ipuknagom BucTymnae pocsim OpaH-
my3bKoi PecryOumiky, e 3raganuii 3aKoH
Bix 3 uepBHst 1958 p. 3acHyBaB KOHCTH-
TYHiHHUN KOHCYTbTaTHUBHHUN KOMITET,
axkuii popMyBaBcs nanaraMy HapiaMeHTy
Ta ypsijaoM, o4yoJitoBaHuM ae [osmewm,
1 SIKOMY Ha PiBHI 3aKOHY BH3Ha4ajaocs
MOBHOBYKCHHSI HaJ]JaTH BUCHOBOK IIO/I0
MPOEKTY HOBOI KOHCTUTYLI{, 1110 MaB OyTH
MiArOTOBICHUH ypsiaoMm [7]. DakTUIHO
1 FOPUIUTHO TIPOIIEC IMiATOTOBKH KOHCTH-
TyHiitHOi peopmu, K BiZIOMO, B3sIB Ha
cebe ne ['omrs. BaxnuBo miakpecinTy,
mo Oe3nocepeaHe KepiBHUITBO KOHCTH-
TYLIHHOIO KOMiCi€I0 3 00Ky BHIIIUX KePiB-
HUKIB J€P’KaBU BUCTYIIA€ B €BPOIECH-
CHKMX KpaiHax 3arajbHUM NPaBUIIOM, SKE
MOKJIMKaHe JEMOHCTPYBATU 3HAUYUMICTh
KOHCTUTYL1HHOI pe)opMH SIK BHUIIOTO
JIEPIKABHOTO MIPIOPHUTETY.

[nmumit npuknan. [Ipouec KOHCTUTY-
uiinoi pedopmu 2000-x pp. y Benukiit
bpuTtanii imimitoBaBcs KopoiriBchkoio
KOMICi€I0 1, 3BiCHO, 3 ypaxyBaHHAM yps-
JOBOI BIAIOBIMAJIbHOCTI 3a 3M1HCHEHHS
KOPOJIIBCBKUX MpPEepoTraTuB, MOBa He
PO HOCITB BHUINOT BUKOHABYOI BJIaJH.
[TizHime go Hel mpueaHAINCS BiATIOBII-
Hi «KOHCTUTYULiHHI KOMITeTH» B 000X
nanarax Ilapnamenry.

VY Oyap-sIKOMY BHUIAJIKY, B JKOIHIMA €B-
POIICHChKIN KpaiHi He criocTepiraiacs CH-
Tyallis, 3a AKOi aHaJIOT KOHCTUTYIIHHOT
KOMIiCii CTBOPIOBABCS OM SIK «JIOPAIUI»
a00 «JIOTIOMIKHUW» OpTaH IpH TIIaBi ep-
JKaBH UM yPsii.

6. Poab ¢axoBoro YMHHMKA B Mija-
rOTOBUi KOHCTUTYUiiiHOI pedopmu.
ExcriepTHe cepenoBuiie B mpoiieci mij-
TOTOBKH ¥ MyONiuHIN mpe3eHTamii mis
CycHijbeTBa pehOpMH € BKpail BAXKITUBHM.
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Ha pannboMy eTami miroTOBKH KOHCTH-
TyuiiiHoi pedopmu y Benukiii bpuranii
KoposmiBchka KoMicist 3ampocuiia Mo3HUIIiio
OCHOBHUX TMOJITUYHUX NapTiil (KoHCep-
BaTUBHOI 1 JISHOOPHCTCHKOT) MO/10 iX «0a-
4eHHs» pedhopM, Pe30HAHCHHUX IS CyC-
ninberBa. KonumHiit mpem’ep-MiHicTp
Jx. Metimxop (Bix KOHCEpBAaTUBHOI Tap-
Tii) y 2001 p. mucas no KopomiBcrkoi
KOMicii: «3a BIZICYTHOCTI MUChMOBOI KOH-
CTHUTYII1 3aHA/ITO JIETKO MPOCYBATH PaIu-
KaJIbHI 3MiHH... MeHI 37a€ThCs, Oysi0 Ou
BKpai Oa)kaHO CTBOPHUTH IOBAXHUU KO-
MITET BIZOMHUX JIIOACH, IKi PO3YyMIIOTh, SIK
Mparioe OpuTaHCchKa KOHCTUTYIIISA 1 IKi
3HAXOATHCA 111 000B’I3KOM 3I1CHIOBA-
TH He3aJleXHi, Oe3MPUCTPACHI 1 aBTOPH-
TETHI 3BITH IIOA0 MPOOIEeM y Tary3i KOH-
CTUTYIII 1 LI0A0 MPOMO3UIIH Mpo Ti 3Mi-
Hy» [4]. Tpeba ckazaTu, 10, HATPUKIA,
Komicis 3 mOTAaHACKKOI I€BOMIOIIT,
ctBopena 6 rpynust 2007 p., «ans TOTO,
100 MEePEerIsIHYTH MOJ0KEHHS 3aKOHY
mpo [llotnanairo 1998 p. y cBiTii J0CBiMY
1 peKOMEHAYBaTH OyIb-SAKi 3MiHH 10 HU-
HIIIHIX KOHCTUTYUIHHUX MEXaHI3MIiB...
1 MPOAOBKYBaTH 3a0€31eUyBaTH CTAHOBH-
e [Hotnannii B8 Cnonyuenomy Kopomis-
CTBI», CKIajanacs 3 15 unaeHiB Ha 4ol
3 npodecopom cepom K. Kanpmanom
(VuiBepcuret [nasro).

Bzaemogmis excriepTHOT 1 TOMITHIHOT
CKJIaJIOBUX Yy IMPOLECi MATOTOBKH i Cy-
MPOBOJY KOHCTUTYIIHHOT peopMu € 0j1-
HUM i3 HalBaxmBimmx ¢GakTopis ii pe-
3yJIBTaTUBHOCTI. | BaXKIIMBO He 3MillyBaTh
ix «poneity» y mporteci pedopmu. Konren-
TyajbHe OadueHHs peopMH — 3a MOJITH-
KaMH, sKi (TIMTOTETUYHO YU PeajbHO) He-
CYTb ifiel, JeTITUMOBaHI IEMOKPATUIHUM
MOJIITUYHUM TPOIECOM, a 32 eKCIepTa-
MU — (haxOoBe HAIIOBHEHHS KOHLIENTYaJlb-
HO{ MOZIeTli KOHKPETHUMH MEXaHi3MaMH,
SKI CTIPOMOXKHI €(DEeKTUBHO B3aEMOIISATH
MiX c0o00I0.

OTKe, IK HAM BUIAETLCA 1 1€ 3aCBif-
Yyye JI0CBiJl €BPONMEHCHKUX AEpKaB, A0
TeXHOJOT1i KoHCTUTYHiHHOI pedopmu
B JIepKaBl BEPXOBEHCTBA IIPaBa CTaBIISITh-
csl, MPUHAMMHI, Taki BUMOTH: 1) DOTpH-
MaHHSI PEKUMY KOHCTUTYHIHHOCTI 3MiH
(30epexeHHs MPaBOBOI KOHTHUHYITH);
2) nonaTkoBi 3aco0u 3a0e3MeUCHHS JIeTi-
THMHOCTI TIPOTIECY; 3) CIPSIMOBAHICTE pe-
(dbopMH Ha «pO3ropTaHHs 0a30BUX KOH-
CTUTYILIHNX MPUHIUIIB; 4) 3a0e3nedeHHs
3B’S13Ky IIpeaAMeTa peopMH 3 IEMOKpaTHY-
HUM TOJITUYHUM MPOLECOM; 5) JOIiIb-
HICTBh BIOPSAIKYBAHHS MPOIIECY i ITOTOBKH
pedopmu Ha piBHI 3aKOHY; 6) 3a0e3MIeUEHHS
B3a€MOIii €KCIICPTHOTO 1 IMTOJIITHIHOTO YHH-
HUKa B TIporieci pehopMH.
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// Oiu. BicH. Ykpainu. —2016. — Ne 28. — C. 289. — Cr. 1137. — Kon akra 81434/2016.

2. Ocsremckuii B. [Tapaiokcs! KoHCTUTYIHOHHOTO 3anMcTBOBaHMs / B. Ocsatoinckui // CpaBHATETEHOE
KOHCTHTYI. 0003perue. — 2004. — Ne 3 (48). — C. 53-67.

3. Opinion on the new Constitution of Hungary. Adopted by the Venice Commission at its 87th Plenary
Session (Venice, 17-18 June 2011) [Enexrponnnii pecypc]. — Pexxum nocrymy: http://www.venice.coe.int/
webforms/documents/default.aspx?pdffile=CDL-AD(2011)016-¢.
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to be printed 11 July 2001 [Enexrponnuii pecypc]. — Pexxum nocrtymy: http://www.publications.
parliament.uk/pa/ld200102/ldselect/ldconst/11/1102.htm.

5. The Coalition: our programme for government. Freedom Fairness Responsibility [Enexrponnwuii pe-
cypc]. — Pexxum poctymy: https://www.gov.uk/government/uploads/system/uploads/attachment_data/
file/78977/coalition_programme for government.pdf.

6. Ustawa Konstytucyjna z dnia 23 kwietnia 1992 r. o trybie przygotowania i uchwalenia Konstytucji
Rzeczypospolitej Polskiej // Dz.U. rok 1992, nr 67, poz. 336.

7. Laloi constitutionnelle du 3 juin 1958 portant dérogation transitoire aux dispositions de 1’article 90
de la Constitution [Enexkrponnuii pecypc]. — Pexxum noctymy: https://www.legifrance.gouv.fr/jo_pdf.
do?numJO=0&dateJO=19580604&pageDebut=05326&pageFin=&pageCourante=05326.
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Protection of Human Rights in Europe:
Interaction between the EU Law
and the European Convention on Human Rights

The issue of human rights protection in
the EU law was one of the most relevant
during the past three or four years. One of
the reasons for it was the future access of
the European Union to Convention for the
Protection of Human Rights and Funda-
mental Freedoms (ECHR). In 2013, the
Draft Agreement on the accession of the
European Union to the European Conven-
tion on Human Rights (Draft Agreement)
was prepared. However, in the end of
2014, the Opinion 2/13 of the Court of
Justice on Access of the EU to the ECHR
ruled that the Draft Agreement was incom-
patible with the EU treaties. The Opinion
2/13 of the Court received a lot of attention
and criticism. In any case we have to admit
that such an agreement cannot be con-
cluded. In the author’s opinion, the EU
accession to ECHR requires a new stimu-
lus, which does not exist at the moment.

This presentation will not discuss the pro-
vision of the Draft Agreement, neither the
opinion of the Court of Justice, nor its ar-
guments. [t will briefly illustrate the devel-
opment of human rights protection in the
EU law. Moreover, it will emphasize the
importance of the ECHR and its legal sta-
tus in the EU law, including the interaction
between the Charter of Fundamental
Rights of the EU and ECHR. Besides, it
will shortly discuss the issue of responsi-
bility of the EU member states pursuant
ECHR in cases of alleged violations to
ECHR routing from the EU law. For this
reason, the author will present three cases
of the European Court of Human Rights:
Matthew case, Bosphorus case and Con-
nolly case. Finally, she will conclude with
the legal grounding related to the neces-
sity of the accession of the EU to the
ECHR.

© Dir. Inga Dauksiene, 2016
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Protocol No. 15 to the ECHR in the Context

of Structural Deficits of the European Mechanism
of Protection of Fundamental Rights

Protocol No. 15 amending the ECHR
shall enter into force on the first day of the
month following the expiration of a period
of three months after the date on which all
High Contracting Parties to the Conven-
tion have expressed their consent to be
bound by the Protocol. To date 41 states
signed the Protocol out of which 27 states
already ratified it. In case of 6 states it is
still awaiting signature'.

1. The Protocol

Protocol No. 15 for the first time inserts
the reference to the principle of subsidiar-
ity in the text of the Convention. It does
not mean of course that the principle was
unfamiliar to the Convention or to the
practice of the ECtHR. The principle is
enshrined in Article 1 ECHR? There is the
impression though that the re-invented
word of the Strasbourg language has re-

! All numbers are as of 1st May 2016.

2 M. E. Villiger, The Principle of Subsidiarity in
the European Convention on Human Rights [in:]
M. G. Kohen [ed.], Promoting Justice, Human
Rights and Conflict Resolution Through Interna-
tional Law. Liber Amicorum Lucius Caflisch, Leiden
2007, p. 624.

cently become «subsidiarity»®. Although
present for decades in the Court’s case-law*
in recent years it has been pronounced on
many occasions. Before the year 2000 the
term «subsidiarity» was employed in the
Court’s judgments on 7 occasions only and
the adjective «subsidiary» — in 52 judge-
ments (including those instances where the
adjective in question was not employed to
define the characteristics of the Convention

3 Signified by the Interlaken Conference declara-
tion in 2010 and proposed as an insertion (alongside
the «margin of appreciation») to the preamble of the
Convention (see: Protocol No. 15 to the ECHR).

4 See e.g. for the first time: judgment in case
Handyside v. the United Kingdom of 7th December
1976, § 48: «the machinery of protection established
by the Convention is subsidiary to the national sys-
tems safeguarding human rights». See also: judg-
ment in case Eckle v. Germany of 15th July 1982,
appl. no. 8130/78, in § 66: «to duplicate the domes-
tic process with proceedings before the Commission
and the Court would appear hardly compatible with
the subsidiary character of the machinery of protec-
tion established by the Convention. The Convention
leaves to each Contracting State, in the first place,
the task of securing the enjoyment of the rights and
freedoms it enshrines (...). This subsidiary character
is all the more pronounced in the case of States
which have incorporated the Convention into their
domestic legal order and which treat the rules of the
Convention as directly applicable.
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mechanism'). More recently, since 2000,
the term «subsidiarity» has been employed
208 times®. The motivation to employ the
«subsidiarity» argument frequently seems
to be of a political provenience. For ex-
ample, Judge Wojtyczek from Poland em-
ployed this term in his concurring opinion
in the Romanian case concerning the (de-
nied) right of the clergy to establish trade
unions®. One can raise that traditionally
Roman catholic Poland is very much inter-
ested in preventing the Church from claims
based on the clergy’s labour rights.

The re-worded preamble to the ECHR
shall refer both to, on one hand, the pri-
mary responsibility of the High Contract-
ing Parties to secure the rights and free-
doms guaranteed by the Convention and
their «margin of appreciation», on the
other hand though, to the supervisory ju-
risdiction of the ECtHR.

The Explanatory Report makes note
that the new wording of the preamble re-
ferring to the subsidiarity principle and the
doctrine of margin of appreciation «is in-
tended to enhance the transparency and ac-
cessibility of these characteristics of the
Convention system and to be consistent
with the doctrine of the margin of apprecia-

! For example in cases: Golder v. the United
Kingdom of 21st February 1975, appl. no. 4451/70
or de Becker v. Belgium of 27th March 1962, appl.
no. 214/5.

2 It went so far that some «traditional» judges
(rightly — in my opinion) expressed their fears of it
being abused — see e.g. joint dissenting opinion of
judges Rozakis, Jebens and Spielmann in case Kha-
rin v. Russia, judgment of 3" February 2011, appl.
no. 37345/03, where they included the following
passage: «this judgment opens the door to a relaxed
approach in so far as justification for detention is
concerned and reverses the spirit of subsidiarity».

* ECtHR judgment (GC) of 9th July 2013 in case
Sindicatul Pastorul cel Bun v. Romania, appl. no.
2330/09.

tion as developed by the Court in its case
law»*, stressing at the same time that «the
Court authoritatively interprets the Con-
vention». The Court assessed that «the
wording used in this respect, and in the
explanatory report, reflects the Court’s
pronouncements on the principle»®.

2. The intention of the Protocol

The intention laying foundations under
the adoption of Protocol No. 15 was to re-
strain the «activist» tendency of the Court.
For example, the note developed by the UK
House of Commons’ Library makes clear
that «the UK’s emphasis on the role of na-
tional authorities was in part a response to
European Court decisions such as Hirst and
Abu Qatada (Othman)»®. Protocol No. 15
responded to some of the proposals for
changes to the Convention included in the
Brighton Declaration’, balancing between
tendency to restrain the ECtHR (by attach-
ing special importance to the doctrine of
margin of appreciation) and to maintain
the status quo (by emphasising the super-
visory role of the Court). However, if one
analyses the activist vs. restrained tenden-
cies in the case-law of the (GC) ECtHR
the diagram presents as follows®:

4 Explanatory note on the Draft Protocol No. 15,
CETS No. 213, p. 2.

5 Opinion of the Court on Draft Protocol No.
15 to the European Convention on Human Rights
adopted on 6 February 2013, p. 2.

® House of Commons’ Library note no. SN/
IA/7053 of 4™ December 2014, p. 3.

"W. A. Schabas, The European Convention on
Human Rights: A Commentary, Oxford 2015, p. 31.
The Brighton Declaration was adopted by the High
Level Conference meeting at Brighton on 19 and 20
April 2012 at the initiative of the United Kingdom
Chairmanship of the Committee of Ministers of the
Council of Europe.

8 See for greater details in: M. Gorski, Poli-
tyczna rola sqdow miedzynarodowych i jury-
dyzacja polityki [in:] A. Wyrozumska [ed.], Gran-
ice swobody orzekania sqdow miedzynarodowych,
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The criticism of the doctrine of margin
of appreciation (which can be treated as
a form of legal laissez-faire a rebours: this
time to the benefit of states instead of in-
dividuals) raised several arguments' out of
which we shall mention here one: it creates
a «threat to the universality of human
rights and creation of matrix for moral
relativism — the doctrine allows for double

L6dz 2014, pp. 148-224. The diagram shows
that (criticised as) progressive judgments domi-
nated over the restrained ones in 1994, between
1997 and 1999 and again in 2009 and 2013. The
general tendency seems to be that the progressive
approach, after reaching the peak in 1999 and the
bottom between 2001 and 2003, has a slow but
visible tendency to increase. The restrained ap-
proach seems to be generally stable (after reaching
the peak in 1999 and 2001) but rather losing its
force in a long-term perspective. Another interest-
ing conclusion can be that (although losing their
dynamics in a long-term perspective) the «re-
strained» decisions, with almost no exceptions,
dominated over the «progressive» judgments after
2000, while the progressive approach was nor-
mally dominating in the 1990’s.

! See the catalogue of them in M. Kopa, The
Algorithm of the Margin of Appreciation Doctrine
in Light of the Protocol No. 15 Amending the Euro-
pean Convention on Human Rights, ICLR 2014,
Vol. 14, No. 1, pp. 38-39.

standards which may undermine the cred-
ibility of the Court»?.

3. The initial intentions of the State
Parties of the ECHR

The Convention was aimed at develop-
ment of human rights in a spirit of unity.
As the preamble of the ECHR proclaims,
«the aim of the Council of Europe is the
achievement of greater unity? between its
members and that one of the methods by
which that aim is to be pursued is the
maintenance and further realisation of Hu-
man Rights and Fundamental Freedoms»,
and the fundamental freedoms guaranteed
by the Convention are best maintained «by
a common understanding* and obser-
vance of the human rights» and the belief
that European states «are likeminded® and

2 E. Benvenisti, Margin of appreciation, Con-
sensus and Universal standards, New York Univer-
sity International Law And Politics, Vol. 31,
No. 1999, p. 844.

3 In the French version «une union plus
étroitey.

4 In the French version «une conception com-
muney.

5 In the French version «un méme esprit».
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have a common heritage' of political tra-
ditions, ideals, freedom and the rule of
law». In the conception of the ECHR there
was both the experience of the Second
World War’s human rights horrors and
a «great anxiety and uncertainty» which
made the states of Western believe that
they «had to unite together to survive and
[...] to protect what they stood for»?. As for
the ECtHR, it was created as playing the
«supervisory role» in controlling the com-
pliance of the State Parties’ practices with
the Convention (without substituting do-
mestic courts with their task i.e. to assure
the effective application of the ECHR)?
and in controlling the compatibility of do-
mestic legislation with the standards of the
Convention®.

The elements of unity of understanding
human rights (harmonising approach), as
well as the activist element in the interpre-
tation of the ECHR seem to be inherent in
the foundations of the Convention system.

4. The questions

The question is whether nowadays the
interpretation of the ECHR should depart
from these initial assumptions? The Con-
vention is a «living instrument». As the

!'In the French version «un patrimoine com-
muny.

2 Both quotations from E. Bates, The Birth of
the European Convention on Human Rights — and
the European Court of Human Rights [in:] J. Christ-
offersen, M. R. Madsen [eds.], The European Court
of Human Rights Between Law and Politics, Oxford
2013, pp. 18-19.

3 See recently, among many other authorities,
e.g. judgment of the ECtHR in Acatrinei v. Romania,
25" June 2013, application no. 18540/04, in § 69.

4 See recently, among many other authorities,
e.g. judgment of the ECtHR in Scoppola v. Italy
(No. ), 22" May 2012, [GC] application no. 126/05,
in § 102.

Court explained for the first time in Tyrer’,
«the Convention is a living instrument
which, as the Commission rightly stressed,
must be interpreted in the light of present-
day conditionsy. It went on to say in Loi-
zidou® that «these provisions cannot be
interpreted solely in accordance with the
intentions of their authors as expressed
more than forty years ago». Should we
abandon the harmonising approach built
in the ECHR mechanism by its drafters
and turn to a more «subsidiary» direction?
Let us try to make a short pros-and-cons
calculation.

If we do so — what do we gain? Cer-
tainly, we get more acceptance to the case-
law of the Court and thus the jurisprudence
may become more authoritative. But are
we really facing the problem of sudden
disobedience to the authority of the Court
resulting from general nonacceptance of
the alleged activist tendency in the Court’s
case-law? According to D. Forst, «the ex-
ecution of judgments by states has proved
to be unsatisfactory, either because the
adopted measures are not adequate, or be-
cause some states are openly unwilling to
abide by the Court’s judgments. Thus, on
31 December 2011, among the more than
10 000 cases pending before the Commit-
tee of Ministers for the supervision of the
execution, 278 were leading cases, i.e.
cases which have been identified as reveal-
ing a new systemic/general problem in
a respondent state, which had been pend-
ing for more than five years. Moreover,
1354 of the 1696 new cases which became

5 Judgment of ECtHR of 25" April 1978 Tyrer
v. the United Kingdom, appl. no. 5856/72, § 31.

6 Judgment of ECtHR of 23" March 1995 Loi-
zidou v. Turkey (preliminary objections), appl. /89,
§71.
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final between 1 January and 31 December
2011, were repetitive ones»'. One can
clearly see that the problem of non-en-
forcement lays in the quantity of (a multi-
tude of) non-executed decisions rather that
in rejection of the ostensible Court’s activ-
ism. Perhaps we need a more efficient en-
forcement mechanism than the assumed
strengthening of the Court’s authority
through a more nuanced approach to the
States’ ways of implementing the Conven-
tion standard?

What do we lose then? Legal certainty
seems to be the first victim. Individuals in
the State parties are exposed to the risk that
instead of applying the well-developed
standard resulting from the case-law, the
Court would be eager to accept some do-
mestic deviations and all of that in the
name of «subsidiarity». Secondly, equal-
ity before the law seems to be impaired if
the Court tends to tolerate certain irregu-
larities occurring on the jagged and uneven
verges of the common interpretative stan-
dard of the Convention: comparable situ-
ations may not be treated in the same way
due to application of the margin of appre-
ciation. One may ask: do we need the EC-
tHR which accepts instead of upbraiding?
For legal practitioners it is already difficult
to explain the meanders of the Court’s rea-
soning, even without Protocol No. 15. For
example, it is hard to explain why did the
Court decide in Janowiec et al.” that it did

' D. Forst, The Execution of Judgments of the
European Court of Human Rights. Limits and Ways
ahead, https://www.icljournal.com/download/
£1527ce403500a9ec58b826929a91471/ICL_The-
sis Vol 7 3 13.pdf, viewed 8" May 2016.

2 Judgment of ECtHR of 16" April 2012, Janow-
iec et al. v. Russia, appl. nos. 55508/07 1 29520/09.
See in particular the dissenting opinion of Judges
Spielmann, Villiger and Nussberger.

not find a «genuine connection»® constitut-
ing grounds to extend the temporal juris-
diction of the Court so as to rule on the
plea concerning the violation of Article 2
ECHR and consequently did not decide to
apply the factual assumption which can be
used where the State Party fails to cooper-
ate with the Court*.

One may reasonably fear that meander-
ing aimed at the protection of «margin of
appreciation» and the principle of subsidiar-
ity can delegitimize the Court in the eyes of
the most important and vulnerable «clients»
of the Convention system, namely individu-
als. We are living in the age of growing ex-
tremisms in Europe: as noted by M. Good-
win, «in recent years, populist extremist
parties have achieved notable breakthroughs
in national and local elections across the
European Union. Their rise poses a growing
challenge to European societies, to main-
stream political parties and to the process
of European integration itself»’. In this era
of turbulence and discord in Europe indi-
viduals certainly need a Court whose speech
is «Yea, yea; Nay, nay: and whatsoever is
more than these is of the evil one»®.

Of course, one may say that if the Court
disregards national differences of approach
to certain interpretative heterogeneities

3 See judgment of ECtHR of 9™ April 2007, Silih
v. Slovenia, appl. no 71463/01.

4 This interpretation was applied on many occa-
sions e.g. Shuvalov v. Russia, 18" October 2011,
appl. No. 38047/04, Filatov v. Russia, 8" November
2011, appl. No. 22485/05, Akhmadov v. Russia, 14"
November 2008, appl. No. 21586/02, Dzhambekova
et al. v. Russia, 12" March 2009, app. Nos. 27238/03
and 35078/04, Dzhabrailova v. Russia, 9" April
2009, appl. No. 1586/05, Tekin v. Turkey, 9" June
1998, appl. No. 22496/93.

5 R. Niblett, Preface [in:] M. Goodwin, Right
Response Understanding and Countering Populist
Extremism in Europe, London 2011, p. V.

¢ The Holy Bible, Matthew 5:37.
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concerning the Convention, its authority
can be challenged by States, as it hap-
pened' to a certain extend after the Cham-
ber’s Lautsi judgment® or even similarly to

! Surprisingly enough, the Socialists and Demo-
crats Group in the European Parliament motioned on
15™ December 2009 for a resolution — in reaction to
the ECtHR Section ruling in Lautsi case — calling for
the recognition of the principle of subsidiarity by in-
ternational organisations. Also, the judgment was
criticised among others by the Greek Orthodox
Church (http://www.christiantoday.com/article/greek.
orthodox.church.opposes.eu.crucifix.ban/24623.htm)
or the Episcopal Council of the Polish Catholic
Church, as well as some governments (e.g. Lithua-
nian: http://balticreports.com/2010/01/13/when-a-
cross-isnt-a-cross/) and national parliaments (see e.g.
Polish Upper Chamber’s resolution of 18" Decem-
ber 2010). The Italian minister of Defence, Mr. Ig-
nazio La Russa, was allegedly supposed to say on
television broadcast: «Anyway, we won t take away
the crucifix! They can die! The crucifix will remain
in all school's rooms, in all public rooms! They can
die! They can die! Them and those fake interna-
tional organization that count for nothing!». For
more elaborative overview of reactions to the Sec-
tion judgment in Lautsi — see: G.. Puppinck, The
Case of Lautsi v. Italy: A Synthesis, Brigham Young
University Law Review 2012, pp. 886—888.

2 Judgment of ECtHR of 3 November 2009,
Lautsi v. Italy, appl. no. 30814/06. As a matter of
fact though, the Court did nothing more but drew
conclusions from existing jurisprudence and stated
that “in countries where the great majority of the
population owe allegiance to one particular reli-
gion the manifestation of the observances and sym-
bols of that religion, without restriction as to place
and manner, may constitute pressure on students
who do not practise that religion or those who ad-
here to another religion” which was a direct quota-
tion from the Commission decision in case Kara-
duman v. Turkey (Decision of the Human Rights
Commission of 3" May 1993 in case Karaduman
v. Turkey, appl. no. 16278/90, p. 108 in § 4. The
decision was commented in: 1. Pardo, Morals of
Legitimacy. Between Agency and System, New
Directions in Anthropology, vol. 12 [2000], pp.
215-220). Moreover, the Court already found be-
fore that prohibiting to wear Islamic headscarves
by teachers was not inconsistent with the Conven-
tion (jugdment of ECtHR of 15" February 2001,
Dahlab v. Switzerland, appl. no. 42393/98).

the reaction of USA® to the Avena’ decision
of the ICJ. In fact these challenges already
occurred, with the notable example of the
Russian Federation®. However, maybe it is
still better to have a truly common under-
standing of human rights in at least some
European states than to have a pretence of
such common stand throughout the whole
Europe?

5. Possible consequences — the an-
swers?

Polish lesson can serve well here: for
quite some time the general public had the

3 See e.g. C. A. Bradley, Enforcing the Avena
Decision in U. S. Courts, Harvard Journal of Law
and Public Policy vol. 30, No. 1, 2006, pp. 119-125,
J. Quigley, The United States’ Withdrawal from In-
ternational Court of Justice Jurisdiction in Con-
sular Cases: reasons and consequences, Duke Jour-
nal of International and Comparative Law vol. 19,
2009, pp. 263-205.

4 Judgment of ICJ of 31* March 2004, Avena
and Other Mexican Nationals (Mexico v. United
States of America), ICJ Reports 2004, p. 12

5 In December 2015 the Russian Federation
adopted the new law (Federal Constitutional Law
of 14" December 2015, N 7-FKZ, on Amendments
to the Federal Constitutional Law on the Constitu-
tional Court of the Russian Federation, Rus.:
denepanbHbli KOHCTUTYLMOHHBIN 3aKOH OT
14.12.2015 N 7®K3 «O BHeceHUH U3MEHEHUMN
B DenepalibHbIi KOHCTUTYTHOHHBIN 3aKkoH “O Kon-
crurynuoHHoM Cyne Poccuiickoit @enepamuu’»)
concerning the implementation of ECtHR rulings
in the Russia. According to this new law the Rus-
sian Federal Constitutional Court shall be compe-
tent to hear the applications of the government or
the President of the Russian Federation concerning
the implementation of the ECtHR decisions. See
also Decision 12-I1/2016 of the Constitutional
Court of the Russian Federation of 19" April 2016
«TI0 JIeNTy O pa3peIIeHUH BOIPOCa O BO3ZMOKHOCTH
UCIIONIHEHUs B cooTBeTcTBUU ¢ KoHCcTUTyMEH
Poccuiickoit ®enepanun nocranosneHus Espo-
netickoro Cyza mo mpaBaM 4eJoBeKa OT 4 HIONs
2013 rozma no neny “AHuyros u IJajikoB IpoTHB
Poccun” B cBa3u ¢ 3anpocom MuHucTepcTBa 0C-
tuuuu Poccuiickoit @enepanumny».
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impression (be it justified or not) that the
Polish Constitutional Court was more con-
cerned with general interest than individu-
als’ rights. Some decisions of Polish CC
indeed increased that impression. Let us
mention here a few examples.

Perhaps the most debated one was the
ruling concerning the savings collected on
accounts in the so-called Open Pensions’
Funds (Otwarte Fundusze Emerytalne)' in
which the Constitutional Court held that
savings resulting from insurance premi-
ums collected in (private) Open Pensions’
Funds are — from the constitutional point
of view — public funds and not private
funds and that is why the State may decide
on transfer of these saving from individu-
al accounts to the state-owned and state-
managed insurance system. The Constitu-
tional Court ruled that one must not as-
sume the immutability of norms which
define the acquiring of the right to a pen-
sion especially in the context of ever-
changing socioeconomic circumstances.

Another widely criticised decision was
the one dismissing as unfounded the con-
stitutional complaint of Dorota Rabcze-
wska?, a famous Polish pop singer sen-
tenced for a minor criminal penalty for
saying publicly that the Holy Bible was
«something which had been written by
somebody boozed with wine and smoking
some weed». She challenged the constitu-
tionality of Article 196 of the Penal Code?
(penalisation of blasphemy) raising that it

! Judgment of the Constitutional Court of 4
November 2015, case K 1/14.

2 Judgment of the Constitutional Court of 6™
October 2015, case SK 54/13.

3 Pursuant to this provision, it is penalised to
offend religious «feelings» of other persons by pub-
licly insulting an object of religious worship or
a place devoted to public religious rituals.

violates the constitutional guarantees of
freedom of speech and conscience. In the
reasoning, the Constitutional Court held
among others that «the notion of an object
of religious worship is normally defined
precisely in a given cultural context, at
least in reference to religions which are
commonly shared in a given place and
time. Of course, the alleged definitional
‘liquidity’ of the notion of object of re-
ligious worship may concern religions or
denominations which are not widespread in
a given society. The requirement of proving
the intentional guilt would ‘protect’ the per-
petrator from possible criminal sanction in
this case»*. In other words, the State de-
cided to protect the religious beliefs from
blasphemy consciously choosing one of the
religions as deserving special protection.
In 2012 the Constitutional Court held
that the change of the method of valorisa-
tion of pensions in 2012 from a percentile
one to a quota-rate one is not incompatible
with the Constitution’. In the reasoning the
Court found that the Constitution leaves
a wide margin of appreciation to the leg-
islature in the area of social rights, which
must be utilized in accordance with the
present condition of public finance. It also
stressed that the violation of the right to
social insurance, guaranteed in Article 67

4 Idem, in § 4.3.5. In Polish «pojecie “przedmiot
czci religijnej” jest z reguty rzeczy dookreslone
w danym kontekscie kulturowym przynajmniej
w odniesieniu do religii powszechnie wyznawanych
w danym miejscu i czasie. Zarzucana “ptynnosc”
znaczeniowa pojecia “przedmiot czci religijnej”
moze oczywiscie dotyczy¢ takich religii czy kultow,
ktore nie sa w danym spoteczenstwie rozpowszech-
nione. W takiej sytuacji przed ewentualna
odpowiedzialno$cig karng sprawce “chroni¢” bedzie
wymog przypisania mu winy umyslnej».

5 Judgment of the Constitutional Court of 19™
December 2012, case K 9/12.
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§ 1 of the Constitution is violated when the
legislature decides not to valorise the pen-
sions or to valorise them in such a way that
the pensioners’ living conditions are situ-
ated below the «level of survivaly'.
Without going into details one can also
mention here other decisions such as the
ritual slaughter case?, the insult offending
the President case’, the Gambling Law
cases®, the delay of civil proceedings case’,
the conscientious objection case®, the public
demonstration of contempt to the Republic
case’. All of them were hugely criticised
and left the general public with a subtle
impression of certain «leniency» (or «mar-
gin of appreciation») with which the Court
treated the legislature and the government.
The result of the foregoing, regardless
of whether one’s perception of the Consti-
tutional Court’s case-law, is a major con-
stitutional crisis ongoing in Poland since
Autumn 2015. Although it is covered with
dust of political commotion, the origins of

't is perhaps interesting to compare the reason-
ing of the Polish Constitutional Court with the find-
ings of the Latvian Constitutional Court in the judg-
ment of 21 December 2009, case 2009-43-01, on the
compliance of Article 2, Paragraph One of the Law
«On State Pension and State Allowance Disburse-
ment in the Period from 2009 to 2012» with Articles
1 and 109 of the Constitution of the Republic of
Latvia and on the compliance of Article 3, Paragraph
One of the above Law with Articles 1, 91, 105 and
109 of the Constitution of the Republic of Latvia.

2 Judgment of the Constitutional Court of 10"
December 2014, case K 52/13.

3 Judgment of the Constitutional Court of 6™
July 2011, case P 12/09.

4 Judgments of the Constitutional Court of 11
March 2015, case P 4/14 and of 21% October 2015,
case P 32/12.

5 Judgment of the Constitutional Court of 22
October 2015, case SK 28/14.

¢ Judgment of the Constitutional Court of 7"
October 2015, case K 12/14.

7 Judgment of the Constitutional Court of 21*
September 2015, case K 28/13.

this crisis can also be seen as rooted in
certain disappointment with a some «le-
nient» decisions of the Constitutional

Court, leaving the legislature a rela-
tively wide «margin of appreciationy.

Viewed against this background, Pro-
tocol No. 15 highlighting the principle of
subsidiarity and the duty to observe the
State Parties’ «margin of appreciationy,
can be perceived as creating the potential
threat to the consistency of the Convention
system. It all depends on the interpretation,
though. If the Protocol is to be construed
as restraining the Court’s interpretation of
the Convention (hampering the activist
tendency of the case-law), it is likely to put
into question the credibility of the Court
since the Convention was aimed at
«achieving greater unity» among the State
Parties as regards their approach to human
rights protection and at «development» of
fundamental rights and freedoms and it is
expected by the individuals in Europe to
have that impact. If this turns out to be the
case, the Convention and the Court will
lose their credibility and legitimacy since —
like in the Polish example — the disappoint-
ment with the case-law of the Court will
grow inevitably and gradually. If however
the Protocol is to be interpreted — to the
extent that it amends the recitals of the
preamble — as mere confirmation of the
predeceasing jurisprudence of the Court
which already employed the subsidiarity
principle and the «margin of appreciation»
doctrine to demarcate the boundaries of
the States’ obligation stemming from the
ECHR, it will not meet expectations of
drafters and this may result in further po-
litical challenges to the authority of the
Court. It is likely that the ECtHR will face
the tertium non datur alternative.
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Present and Future Challenges of Asylum Law
and Policy in the EU

Just two years ago | was speaking to an
audience of young people in Hungary and
asked them if they could imagine one
agency in the EU dealing with asylum
claims and distributing refugees among the
Member States according to certain crite-
ria? At that time it seemed like a very un-
believable vision. Just two years later, pos-
sible establishment of a Single asylum
procedure, one asylum office and quota
system according to the distribution key is
written black on white in the EU Commis-
sion proposals (April 2016).

Thus we are currently experiencing
a very historical moment of asylum and
migration law development in the EU,
which has an impact also on the associate
countries (the Balkans and Turkey will be
affected in particular). The European mi-
gration emergency in 2015 has clearly
been the main contributing factor to a sub-
stantial revision of the Common European
Asylum System (CEAS).

In this short intervention I would like
to explore with you the current challenges
that shape the EU asylum policies and
raise some issues for discussion about the
future asylum policy basically in two areas:

1) responsibility sharing for asylum
claims among the Member States, or, the
so-called Dublin System and its reform;

2) distribution of refugees under quota
system within the EU;

At starting point [ need to show you
some reasons why people move to a par-
ticular country or region, as to illustrate
how harmonization of asylum law in the
EU works in practice:

1) What share do you think EU has in
a global refugee statistics, or in other
words — where most of asylum seekers
stay? Let’s take Syrian refugees as an ex-
ample. First, one of the major issues in the
EU has been the varying recognition rates
for refugees and subsidiary protection re-
ceivers, which explains why people prefer
to go to particular Member State (illustra-
tion with statistics is on the screen) and
which raises serious questions of harmo-
nization of asylum laws only on the EU
legal surface. The issue for discussion is
how to achieve the harmonization beyond
the EU legislation (in the mentality and
practice of the officials and judges in var-
ious States)?

2) Secondly, protection standards in
different EU Member States. Back in
1997 it was agreed by the then EU Mem-
ber States that human rights standards are
equivalent in each state and thus it should
not matter to which of EU members the
asylum seeker comes. At that time the
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Member States introduced the so-called
Dublin system, which since 2003 is regu-
lated by the EU law. This presumption did
not prove to be true and in 2011 was re-
butted both by European Human Rights
Court and the Court of Justice of the Eu-
ropean Union. In M. S. S. v. Belgium and
Greece case the ECtHR found that Bel-
gium could not have sent an Afghan asy-
lum seeker to Greece where reception
conditions were poor and serious defi-
ciencies existed in the asylum system.
Later in that year, the CJEU in a case of
N. 8. and M. E. v. UK has ruled that EU
law cannot be applied if this violates hu-
man rights. Similar decisions have been
issued with regard to Malta, Bulgaria, and
Italy.

Currently, the Dublin system, which
was designed for sharing responsibility for
examining asylum claims is disfunctional.
Several reasons could be emphasized:

a) the system did not favor EU mem-
bers at the external borders, as applicants
would enter the EU via Greece, Italy, Mal-
ta, Spain, but would not stay there and
rather continue to other asylum countries:
Germany, United Kingdom, Sweden.
However, under the Dublin Regulation
they would have to receive these appli-
cants back. But it turned out that there are
systemic deficiencies in the asylum sys-
tems of some of these border states, thus
it was no longer possible to send the ap-
plicants back there.

b) Secondly, the system was coercive
both for asylum seekers, but also the Mem-
ber States, since it moved forcibly around
8000 persons per year.

¢) The 2015 refugee emergency in Eu-
rope has demonstrated that the external EU
countries are not capable of coping with
@

refugees and thus the Dublin system was
suspended.

The future is likely to bring us a sub-
stantial reform of the Dublin system.
Among the main elements of the new sys-
tem is the introduction of principle that
responsibility for examination of asylum
claims should rest with the state, to which
the applicant for asylum is most closely
related (genuine links). Now, the objective
is to motivate the person to apply for asy-
lum asap. Thus if a person enters through
a particular state, he should be interested
to approach the authorities, who would
then establish his connections asap and
organize the travel to the most relevant
country (such connections could be family,
job offer, language and others), so not nec-
essarily the person will have to stay in the
country of first entry. However, those
states that receive too few refugees, will
have to take additional ones under special
distribution system. This of course raises
a question, if the less attractive asylum
countries be punished with refugees with
no connection?

Second issue that is most discussed in
the EU is the introduction of quota system
for distributing refugees among member
states of the EU. Quotas were introduced
for the first time in September 2015 (the
Council invoked Art. 78 (3) of the TFEU
on solidarity). Of course, this article deals
with emergency measures only, but in
April of this year, the Commission has
already made a proposal for introducing
such quota system on a permanent basis as
part of the reform of the Dublin Regula-
tion. It is yet to be seen if this flies through,
in particular knowing that some new
Member States are questioning even the
initial Council measures and the case is
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pending before the CJEU against the
Council brought by Hungary and Slovakia
(C-643/15 and C-647/15). The Court deci-
sion either will deepen the divide among
the Member States over how solidarity
should be practiced in the EU; or will set
a basis for even further movement away
from the discretion of Member States to-
wards more powers by the EU in this field.

Last, but not least, relationship with
neighboring countries should not be over-
looked. The EU deal reached with Turkey
in March of this year is already raising
a number of questions of compatibility
with EU law on safe third country notion
and others. Furthermore, EU non-admis-

sion policies will be bound to change if
the ECtHR adopts unfavourable decision
for Spain for its policy to reject asylum
seekers at the border with Morocco in
small enclave cities of Ceuta and Melilla
in the North of Africa, which is currently
pending in Strasbourg.Reception stan-
dards in some EU member states, where
even the Strasbourg court has recognized
the violations of EU law in some member
states and others.

Thus I leave you with a number of
questions, but this is how the EU policy on
asylum looks like now and also it will
hopefully inspire our discussion in the
panel.
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CEPbLOTI'THA CBITAAHA TPUT'OPIBHA,

aupexmop Hayroso-gocaigrozo incmumymy

AepIcasHozo 6YAiIBHULMBA MA MICUEBO20 CAMOBPAAYBAHHS

Hauionanvroi akazemii npasosux nayx Yxpainu,

JOKMOp 10pUJUUHUX HAYK, NPodecop

Hanpsamu Baockonarenns

IPAaBOBOIO PEryAIOBaHHs MICIIEBOTO CaMOBPSyBaHHS

B aCII€KTI EBPONEHCHKO] IHTEerpamil

BusHaHHS pO3BUTKY MiCLIEBOTO CaMo-
BpSLyBaHHS OHUM 13 MPIOPUTETHUX Ha-
NpsIMIB JIepKaBHOT MOJITUKH B paMKax
€BpPOIHTETpALiHUX MPOLECiB, paTHdika-
uig YkpaiHoto €Bporencbkoi XxapTii Mic-
LIEBOT'0 CaMOBpsityBaHHs Ta JlonaTkoBoro
MIPOTOKOJTY 710 Hel 3yMOBIIIOIOTH HEOOXi-
HICTb 31HCHEHHS MOCTYNaIbHUX KPOKiB
L1010 MiATPUMKH MICIIEBOTO CaMOBPSILY-
BaHHs, 3a0€31MeueHHs HOT0 BiAIOBIHOCTI
MIXHAapPOAHO-IIPABOBUM CTaHAApTaM My-
HIIUTIAIBHOT AeMOKpATii, pO3MINpEeHHS
Jiara3oHy i BAOCKOHAJICHHS MEXaHi3My
3aXMCTy MYHIMIAIBHUX [IPAB 0COOHCTOC-
Ti, SIKICHOTO TIEPETBOPEHHSI CUCTEMH BJ1a/I-
HUX BIIHOCHH Ha PEriOHaJbHOMY Ta MicC-
IIEBOMY PIBHSIX TEPUTOPIAILHOI OpTaHi3a-
il BiIagu.

3apyOiKHUH TOCBIJ MEPEKOHIUBO
CBIAYUTH PO T€, 0 HAUKPAIIUX PE3yib-
TaTiB y BHPINICHHI MUTaHb MiCIIEBOI'O
3HAYCHHS JIOCATAIOTh TaM, J¢ BIA€ThCS,
3 OTHOTO OOKY, MAKCUMaJIbHO HAOIU3UTH
Micue NpUHHATTS BIAJHUX PilIeHb A0
MicLsl MPOKUBAHHA TpoMaasiH (TOOTO
3MIHCHUTHU JICLEHTPaII3allilo0 BIajn), a 3
JPYTOro — SIKOMOTa OiJIbIlIe 3aTyUYUTH Tie-

pPEeCiUHMX IpOMaJsH 0 y4yacTi y BUPOO-
JICHHI, IPUUHATTI Ta peatizallii BlIaJHuX
pitreHs (ToOTO 3MIHCHUTH EMOKpaTH3a-
ITIFO BJIAIH).

He3sBaxkarouu Ha Te, 10 YkpaiHa Ae1io
MOBUTBHO MPOCYBAETHCS B HAMIPSIMI IMILITE-
MeHTalii B HalioHaJIbHE 3aKOHOJAABCTBO
MOJIOXEHb €BPOIIEHCHKOT XapTii MiCIIEBO-
ro CaMOBPSIAYBaHHS, BCE XK MPOTITOM
OCTaHHIX POKIB 3TIHCHIOIOTHCS TIOCITIOB-
Hi KPOKH Y IIMX JIBOX HampsMax, CTBOPIO-
I0YM MPABOBE MiATPYHTS 3aCTOCYBaHHS
HOBITHIX MEXaHi3MiB yNpaBIliHHS MicIe-
BUM PO3BUTKOM. be3nepeuHnm gocsraen-
HSIM Ha I[bOMY HIISXY CTANO MPUHHSITTS
Konnerii pepopmyBaHHS MiclieBOro ca-
MOBpSIIyBaHHS Ta TEPUTOPiaIbHOT OpraHi-
3anii Bnagu B YKpaiHi, sika Oyna 3arBep-
mxeHa Kabinerom MinicTpiB Ykpainu
1 kBiTHst 2014 p. Ha chorojHi BiOBIIHO
no 1iei Konmermii B YkpaiHi 3MiHCHIOETh-
51 KOMIIJIEKC 3aXO/IiB I0JI0 3aKOHO/IaBYO-
T0, HAyKOBO-METOJIMYHOTO ¥ iH(pOopMaIriii-
HOTO 3a0e3IeYeHHs pe)OPMU MiCIIEBOTO
camoBpsityBaHHsl. [Tputinarts Konmemnii
CTBOPHWJIO TIEPEYMOBH JJIsi BAPOOICHHS
HOBHUX IIJXOAIB IO CUCTEMH IEPKaBHOTO

[ g
© Cepporina C. T, 2016
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yIpaBIiHHS, 110 MA€ IPYHTYBaTHUCS Ha
NpUHOUNAX JeleHTpati3auii, mapTHep-
CTBa MIXX JIep»KaBOIO Ta MiCLIEBUM CaMO-
BPSIAYBaHHSIM.

Kpim toro, Oynu mpudHSATI 3aKOHH
VYikpaiau «IIpo 3acanu peprkaBHOI perio-
HaJpHOI TomiTUKMY, «[Ipo criBpoOiTHH-
LTBO TEpUTOpianbHUX rpoMany, «IIpo mo-
OpoBiNbHE 00’ €THAHHS TEPUTOPIaTHLHUX
rpoMaj», BHECCHI 3MIHH JI0 OFOPKETHOTO
Ta MOJATKOBOTO 3aKOHO/AaBcTBa. Ha mif-
BHIICHHS PiBHS BIIKPUTOCTI i MTPO30pocC-
Ti Iep>KaBHOTO Ta MyHILMITIAJILHOTO YIIPaB-
JIHHS, CTBOPEHHSI YMOB JIJ151 JOCTYITY KOX-
HOTO rpoMajisiHMHA 70 iHpopMmanii mpo
JiSUTBHICTH OpPTaHiB MyOJiYHOT BIaIH
CIpAMOBaHI TOJIOKEHHS 3aKOHY YKpaiH!
«IIpo moctym o my6aiuHO1 iHpOpMAITii».
3niiCHEHO CKOPOYEHHS KUTBKOCTI TEPUTO-
pilagbHUX TiIPO31iTiB HEHTPAIBHUX Opra-
HIB BUKOHABYOI BJIaJId 3 MEPEAAUYCIO BiJI-
MOBITHUX (PYHKIIIH MICIICBUM JICPKaBHUM
aIMIHICTpAIlisiM Ta BHKOHABYUM OpTaHaM
MICLIEBOTO CaMOBPSIIyBaHHs, BAOCKOHA-
JIIOETHCS IPABOBE PETYJIIOBAHHS KOMIIC-
TEHIII{ OpraHiB MiCLIEBOTO YIPABIiHHS.

3HauHy POJIb Y CTBOPEHHI MPaBOBOTO
miArpyHTs pedopM y chepi MiciieBoro ca-
MOBDSIIYBaHHS 3IiHicHIOE MiHICTEpCTBO
PETioHaNBEHOTO PO3BUTKY, Oy/IiIBHHUIITBA Ta
KHUTJIIOBO-KOMYHAJIbHOTO TOCIIOapCTBa
VYkpaiHu, sKe BUCTYIa€e CBOEPIAHUM (ar-
MaHOM 1 KOOPAWHATOPOM LIUX pedopMm.

HartionansHa Moenns opraHizartii Mic-
LIEBOTO CAMOBPsIyBaHHs BUMarae (popmy-
BaHHS CIIPOMOYKHUX TEPUTOPiaIbHUX TPO-
MaJI, 3/IaTHAX OpaTu Ha ceOe BiAMOBINab-
HICTb Ta CAMOCTIHHO BHPILITyBaTH TUTAHHS
MicieBoro 3Ha4eHHs. Lle 3aB1aHHs 3yMOB-
JII0€ HEOOX1MHICTh YKPYITHEHHS HU30BUX
JIAHOK MICIIEBOTO caMOoBpsyBaHHs. 11[00
HE BTpaYary 4ac B O4iKyBaHHi 3MiH 10 KoH-

cTuTylii, pehopMa MicLIEeBOTO CaMOBPSI Y-
BaHHS B YKpaiHi 31iHCHIOETHCS B HANIPSIMI
JIOOPOBUILHOTO 00’ €THAHHS TPOMA].

Ha croromni, 3a manumu MiHicTepcTBa
pETioHAIEHOTO PO3BUTKY, OY/IiIBHUIITBA Ta
KUTJIOBO-KOMYHAJIbHOTO TOCIIOapCTBa
VYkpainu, creopeno 177 OTT. 1lle 798 rpo-
Ma/J IoJlajiv 3asiBKH 110710 00’ €THaHHS.
245 rpoman iHimiroBaIu BUOOpH Ha CBOIX
tepurtopisx. [licis BuOopiB HOBOCTBOpE-
Hi rpoMaji (hOPMYIOTh BIIACHI BUKOHKO-
MU 1 MarOTh 3MOTY CaMOCTiIHHO BUPILIy-
BaTH yCi MiCIIeBi MUTaHHs, yOPaBIsATH
BJIACHHMHU PECypCaMi, pO3BUBATH CBOIO
TepuTopiro. HailiromosHire, mo O1omKeTH
00’€HAHUX I'POMAJI [IEPEBOISTHCS Ha Psi-
Mi MKOIO/DKETHI BIJIHOCHHHU 3 JIep)KaBHUM
oromkerom. DiHaHCYBaHHS CTA€ JIBOPiB-
HEBUM, MPSIMUM: BiJ] JepKaBu — 0e310-
CepeIHbO TPOMAJTI.

BinbyBaeThcs gepkaBHE CTUMYIIO-
BaHH Tmporecy o0’ eqHanHsA. Y 2016 p.
3 IEP’KaBHOTO OIOKETY 00’ € JTHAHUM Te-
pUTOpiabHUM TpoMaZaM Ha PO3BUTOK
iHQpaCTPyKTypH Nepe10aueHo Creiialb-
HY cyOBEHIIif0 B po3Mipi | MIIp/ TPHUBEHB.
binpmr six 80% KomTiB mepkaBHOI CyO-
BEHIII{ BXe PO3MOIIICHO MK TPOSKTaMHU
PO3BUTKY 1HPPACTPYKTYpH 00’ € THAHUX
TEPUTOPiaTBHUX TPOMAJI.

J1ist miATpUMKH BIIPOBaKEHHSE pedop-
MU MICIIEBOTO CaMOBPSIyBaHHS Ta TePH-
TOpiaabHOI OpraHi3amii BIagu y KOKHIii
o0uacTi cTBopeHi odicu pedopm i3 nereH-
Tpaji3anii, OCCHOBHUMH 3aBJAHHSIMH SIKUX
€ CHPHUSHHS Mpolecy A00OpOBiIIBHOTO
00’ €JTHAHHS TEPUTOPIAILHUX TPOMAJ; 3a-
BepIIEHHS pOOOTH 3 MEepPCIeKTUBHUMHU
TuTaHaMu (popMyBaHHS TEPUTOPiil TpoMay
obnacreil; HaJaHHsI JOTIOMOTH 00’ € THAHUM
rpoMazam 3 peajizauii HuUMu iH}ppacTpyk-
TYPHHX Ta PO3BUTKOBUX MPOEKTIB.
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3aBIsAKN BIPOBAKEHHIO MTOAATKOBOT
Ta OFOKETHOT AeTeHTpamizalii Micuesi
oromxer y 2015-my nopiBHsHO i3 2014-m
3pocau Ha 41 % (26 mMapa TpUBEHB).
VY 2016 p., 3a moBigomuenusm MinicTpa
pETi0OHANBHOTO PO3BHUTKY, OyIiBHHUIITBA
ta KT, 3a mepire miBpidus 3pocTaHHs
MICIEBUX OIOJKETIB CTAHOBUIIO ITOHAJ
21 MupJ TPUBEHB.

OnHak, He3BaKAKOYH HA IEBHI YCITIXH,
npodieMa KOMIUIEKCHOTO pedopMyBaHHs
MICIIeBOTO CAaMOBPSITyBaHHS 3aJIMIIAE€THCS
JI0 KiHIIA HE BUPIMIEHOIO.

[lepmra mpobnema moB’si3aHa i3 HEOO-
X1JIHICTIO CUCTeMaTH3allil MaCuBy HOpMa-
TUBHO-TIPABOBHUX aKTIiB Y chepi MiCIIEBOIO
caMoBpsayBaHHs. Ha choromni B YkpaiHi
i71est IpOTPeCy MiCIIEBOTO CaMOBPSIyBaH-
HsI 1HOJII HEKOPEKTHO OTOTOXHIOETHCS
3 1JIe€10 KiJTbKICHOTO HAKOITMYCHHS FOpU-
JIUYHUX aKTiB. YacTo MpUpOIyBaHHS HO-
BUX HOPMATHUBHUX aKTiB PO3IVISIA0TH K
MTaHATICIO Y BUPIIIEHH] IPOOJIeM JepKaB-
HOTO OyIiBHUIITBA, MICIIEBOTO CaMOBPSI-
JTyBaHHS, COIIaIbHO-EKOHOMIYHOTO PO3-
BUTKY aJIMiHICTPaTUBHO-TEPUTOPiaIbHUX
onuHuIb. [IpoTe 3po3yMino, 10 KiJib-
KICTh HE BeJ€e OJHO3HAYHO 0 SIKICHOI
3MiHU TTPABOBOTO PETYIIOBAHHS CYCITiTh-
HUX BIIHOCHH.

Ha choronHi nuTaHHsS MyHIIATIATBHO-
[IPAaBOBUX BIJTHOCUH B YKpaiHi peryito-
FOThCS KIJIbKOMA THUCSIYaMU HOPMAaTHBHO-
MIPaBOBUX aKTIiB Pi3HOI IOPUINIHOI CHIIH.
Y pamkax MemopaHaymy Mpo CIBpoOiT-
HUITBO 3 MiHICTEPCTBOM PETiOHATHLHOTO
PO3BHTKY, Oy/IIBHHIITBA Ta )KUTIOBO-KOMY-
HAJIBHOTO TOCIOAApCTBa YKpaiHU HAYyKOB-
i HAI nepkaBHOTO OyIiBHUIITBA Ta MiC-
IIEBOTO caMOBpsAyBaHHs HarmionamsHOT
aKaJsieMii MpaBoOBUX HayK YKpaTHU ITPOBEITH
PpOoOOTY II0/T0 KOMITJIEKCHOTO aHaJTi3y CHC-

TEMH 3aKOHOJIABCTBA, SIKE BU3HAYAE KOM-
MIETEHITII0 1 TOBHOBAXKEHHS OPraHiB Mic-
[IEBOTO caMOBpsiAyBaHHS y 20 ramy3sx
yIpaBTiHASA. BoHH MiCcTATBCS OLTBIT HiX
y 2200 HopMaTUBHO-NIPaBOBUX akTax. Ha-
BiTh (haXiBIIFO BaXKKO po3iOparucs y Takii
KIJIBKOCTI HOPMAaTHBHOT'O MAaCHBY, HE TOBO-
pSIUM PO OpraHy 1 MOCagoBUX 0Ci0 Mic-
[EBOTO CaMOBPSIyBaHHS. 32 JAHUX YMOB
BKpail BAXKKO, 3 OTHOTO OOKY, 3a0€3MeUnTH
CHUCTEMHICTh 1 BHYTPIIIIHIO HECYTIEPEUIIU-
BICTb MPABOBOT'O PEryJIIOBaHHS Ha BCil
TepuTOPii KpaiHu, a 3 Ipyroro — Bpaxysa-
TH MiCIIEBI 0COOJIMBOCTI Ta IHTEPECH, TiJI-
TPUMATH MICLIEBY iHIIIaTHUBY 1 MparHeHHs
JIO caMoopraHizarii.

Kpim TOro, Ha cCyyacHOMY eTarri po3-
BUTKY MiCLIEBOTO CaMOBPSIAyBaHHs HEOO-
X1JIHO MOCTYIOBO OOMEXYBaTU PiBEHb
IMIIEpaTUBHOI periaMeHTallil AepKaBoio
BIIHOCHH Y IIi¥ IapuHi, MIHPIIIE 3aCTOCO-
BYBAaTH HOPMHU IUCHO3UTHBHI, PEKOMEH-
namiifHi. ChOroHI y MPaBoOBil cucTeMi
Kpainu 30epiratorscs 10 60% 3abopoH-
HUX HOPM (TIPH CBITOBHX CTaHJApTax —
10 18%), 1 rojI0BHE, 11l TCHJICHIIIS, Y BCS-
KoMy pasi y cdepi myOaigHOTO TIpaBa,
30epiraerbes.

3pemToro, MocTae NUTAaHHS IPO T10-
CUJICHHsSI cucTeMaTu3alii i kogudikaiii
3aKOHOMABUMX AKTIB, a 1€ BaXJIUBIIIE —
MTUTAHHS PO SKICTh IPABOBUX AKTIB.

Citi morTOTIOBAaTH HAYKOBO-CKCIIePT-
HY OIIHKY 3aKOHOIIPOEKTIB Yy cepi miciie-
BOT'O CAMOBPSITYBaHHSL, TPUALISIIOUN OKpe-
MY yBary He TUIbKH 3apyOi’KHOMY JIOCBiJLY,
KOHIICTIIIT 1 Ipe3eHTallii MPOEKTiB, a MepIi
3a BCE IOPUANYHIN TEXHIIl, TepMiHaM 1 Ka-
TEropisiM, SIKi 3aCTOCOBYIOTHCS B ITUX TTPO-
€KTax, a/PKe HeJOCTaTHhO YiTKa YU CyIle-
peusnBa periiaMeHTalis BiTHOCUH MpH-
3BOJIUTH JI0 HEMOPO3yMiHb, HEOOX1THOCTI
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BHECEHHS 3MiH 1 JIONOBHEHb, JTI0JIATKOBOTO
TIIyMa4eHHS aKTiB.

3a poKH HE3aJIeKHOCTI CTBOPEHO ITEBHE
3aKOHOJaBYE MiATPYHTS I pOOOTH Opra-
HIB 1 MOCAJ0BUX OCI0 MICI[EBOIO CaMO-
BpsayBanHA. [IpoTe mpaBoBa periamenTa-
11is CHCTEMH aKTiB MICIIEBOTO CAMOBPSIIY-
BaHHS, iX OPUJAUYHOI CUIIU, MicId
y CHCTeMi 3aKOHOJIaBCTBA, Crielu(iku
CTaTyTy TEPUTOPiaJIbLHUX TPOMaJ, 5K 1 pa-
HIIlIE, 3aJIMINAETHCS HEHAICIKHOIO, aJKe
IO IIHOTO Yacy B YKpaiHi BiACYTHiH 3aK0H
«IIpo HOpMATHBHO-TIPABOBI aKTW.

3apa3 B YkpaiHi 00roBOpIOETHCS Te3a
npo Te, mo pedhopmMy 3 JAeueHTpaizamii
HAJIGKUTh TIOBHICTIO BIJIOKPEMHUTH Bif| pe-
dhopmu Korcruryrrii. OnHak BUHUKAE TTH-
TaHHS, IK MOYKHA JJOKOPIHHO B/IOCKOHAJIH-
TH CHCTEMHO-CTPYKTYpPHY OpTaHi3allifo
MYHIIHIIATBHOT BIIA/IH, HAJIC)KHUM YUHOM
IMILJIEMEHTYBATH TI0JIOKEHHsI €BpoTeii-
CBKOT XapTii MIiCIIEBOTO CAMOBPSIIYBaHHS,
3aMpOBAAUTH CydacHi €BPONEHCHKI TPUH-
LU TEPUTOPIaIbHOI OpraHizallii 6e3 BHe-
ceHHs 3MiH 10 KoncTuryii, sika € pyHna-
MEHTOM HalliOHAJbHOTO 3aKOHO/IaBCTBA.
Ywunna penakuis Koncturtynii Ykpainu
CYTTEBO OOMEKYE MPABOBHIA ITPOCTIP TSI
MIPOBEICHHS pepOPMH MICIIEBOTO camo-
BpSIYBaHHS B aCleKTi JEeleHTpai3arii
nyOniunoi Bnaau. [lonoxxenns OCHOBHOTO
3aKoHY MalOTh ICTOTHY MIPOTAJIMHY 1 010
BU3HAUCHHSI KOHIICTITYaJIbHUX 3acajl TePU-
TOPiaIbHOT OCHOBHU MICIIEBOTO CaMOBPS-
nyBaHHSA. SIK Taki MarOTh BU3HAYATHCS
MPUHIUITH, OKpeCIeHi €BpOIeiicbKor0
XapTi€r MICIIEBOTO CaMOBPSITyBaHHS, —
JeleHTpai3alii BiIajy, MOBCKIHOCTI Ta
CIIPOMOKHOCTI MiCIIEBOTO CaMOBPSITyBaH-
Hs. Hamanus uM npuHIIITaM KOHCTUTY-
LIHHOTO XapaKTepy 3 HACTYITHUM 3aIlpo-
BaJDKEHHSIM 3aKOHOJIABUOTO MEXaHI3My iX

peastizanii 103BOIUTH 3pOOUTH KPOKH Ha
HUISIXY JI0 3MIITHEHHS [TPABOBUX 1 COIlialib-
HO-TEPUTOPIaIbHUX OCHOB MYHIIIUTIANb-
HOI BJIa/IM, @ TAKOXK [IOCHJICHHS MaTepiajb-
HO-(DiHaHCOBOI CaMOCTIHHOCTI TpOMaT.

Tomy TpOJOBKEHHS KOHCTUTYIIHHOT
pedopMu B HampsiMi MOAABIIOT AEIeH-
Tpai3anii myoaiuHOT BIIa 1, ONITUMI3aIlil
il IHCTHTYIIHHO-QYHKIIOHABLHOT Ta aj-
MIiHICTPAaTHBHO-TEPUTOPIaIbEHOI OpraHi-
3anii cTBOPUTH YMOBHU ISl TNIMOUHHUX
pedopM MicIIEeBOro CaMOBPsIIyBaHHS, 32
SIKUX BiJIBEPHEHHS BiJ] peopmu OyJie He-
MOXIIUBUM.

VY HarioHalbHe 3aKOHOJIAaBCTBO TIOTpe-
Oye iMIuTeMeHTaIli1 He Juie CBpomneichka
XapTis MiCLIEBOTO CaMOBPSIyBaHHS, a 1
NoJ0XKeHHs J{0JaTkoBOro MpoTOKONIy A0
Hel (po mpaBo ydacTi y crpaBax Miciie-
BOTO OpraHy BIIain), sikuii OyB paTudiko-
BaHnil BepxoBHoto Pamoro Ykpainu 2 Be-
pecns 2014 p.

Ha cporoani, Ha kajb, HepIIoyeproBa
yBara NpuAIEThCS BIIaHIA CKIaA0BIi
CHUCTEMHO-CTPYKTYPHOI opraHizaiii mic-
[EeBOro caMoBpsayBaHHs. OJHAK HE CIiJll
3a0yBarH, 110 MICIIEBE CAMOBPSITYBAHHS —
IHCTUTYT IPOMaASIHCHKOTO CyCIUIbCTBA,
a TOMY HaJIe)KHE TPaBOBE PEryIIOBaHHS
(hopm Oe3nocepeIHBOT JeMOKpaTii Ha Mic-
[IEBOMY PiBHI € HaJ3BUYANHO BaXKJIMBUM
3aBJIAHHSIM.

Ile muTaHHsS HAA3BUYAHHO aKTyalli3y-
€THCS I TOMY, 1110 peaji3allist Y1HHOI KOH-
CTUTYLIHHOT MOJIENi MiCIIEBOTO CaMOBPSI-
JyBaHHS BUMarae MOCHJICHHS CTarycy Ta
OpTraHi3amiiHO-TTPaBOBOTO MEXaHi3My
(hyHKITIOHYBaHHS TEPUTOPiaIBHUX TPO-
Maj. He3pa)karoun Ha Te, 10 BIJMOBIIHO
1o Koncruryuii Ykpainu ta 3akony «lIpo
MicIleBe CaMOBPsIIyBaHHsI B YKpaiHi» Te-
puTopiaibpHa rpoMaza € MEPBUHHUM
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CEPBOI'THA C.T. Hanpawu BaockonaAeHHS NPaBOBOro PeryAloBaHHs MiCLEBOTO. ..

CyO’€KTOM MICIIEBOTO CaMOBPSTyBaHHS,
JI0 IILOTO Yacy 3aKOH, IKUW OM KOMIUIEKC-
HO perjamMeHTyBaB IUTaHHS [PaBOBOTO
CTaTycy TepUTOpiallbHOT TpOMajaH, Bill-
cyTHil, a B 3akoni «[Ipo micieBe camo-
BpsAyBaHHS B YKpaiHi» OMY IMUTAaHHIO
MIPHUCBSTYEHA JIUIIIE OJ[HA CTATTS.

HeoOxinnuM € nmpuidHATTS 3aKoHY
«IIpo TepuTopiaibHi rpoMagmny, SIKUM On
PETyYIIIOBaB MUTAHHS IOPHMIHOTO CTATyCy
Ta MPUHLHUIIIB JiSUTbHOCTI TEPUTOPIaTbHOT
TpOMajIH; IPAaBOBY OCHOBY ITi/ITOTOBKH Ta
MIPUHAHATTS CTATyTiB TEPUTOPiaIbHUX TPO-
MaJI; CUMBOJIIKY, aKTH, KOMIIETCHIIIIO Te-
pUTOpiaNIbHUX TPOMA; 1HIUBIAYalbHI Ta
KOJIGKTHBHI TIpaBa YieHiB TEPUTOPiaIbHUX
rpoMa; GopMu y9acTi TEPUTOPIATHBHUX
rpomMajl y BUpIlIEHHI MTUTaHb MiCIIEBOTO
3HAYEHHS; MEXaHi3M B3a€MOJIii OpraHiB Ta
[0CaJI0BUX 0Ci0 MICIIEBOTO CaMOBPSIY-
BaHHS 3 TEPUTOPiaJIbHUMHU IPOMaJIaMU;
BIJINIOB1IaJIbHICTh OPIaHiB Ta MOCAI0BUX
0Ci0 MICIIEBOTO CaMOBPSITyBaHHS TIEpe.
TEPUTOPiATFHIMHU TPOMATAMHU.

Kpim Toro, ciif mpuiHATH 3aKOH MPO
MicueBuil pedepeHayM, BperyaoBaTu
MUTAHHS MICIICBUX 1HINIATUB, TPOMa/I-
CHKHX CITyXaHb, IPUAHSITH HOBY peJlak-
mito 3akony «IIpo opranmm camooprasi-
3a1ii HaceIeHHs».

VY 3B’S3Ky 3 pO3IIUPEHHSIM OBHOBA-
YKEHb OpraHiB MiCLIEBOTO CAMOBPSITyBaHHS
MIPOTIOHYEMO BPETYJIIOBATH MMUTAHHS TPO-
Ma/ICEKOTO KOHTPOJTIO 32 JIsUTHICTIO Opra-
HIB 1 TOCAJ0OBHUX OCIO MiCIIEBOTO CaMOBPSI-
IyBaHHS, y SKOMY BHU3HA4YUTH (HOpMHU
KOHTPOJIIO, IOPSIIOK HOTo opraHi3arii, mpa-
Ba Ta 00OB’SI3KU Cy0’€KTIB KOHTPOITIO, Ha-
CJIIIKY 3IICHEHHST KOHTPOJIBHUX 3aXOJIiB.

Bomnouac oHoBieHHs moTpeldye 1 3a-
KOHO/aBua 0a3a, sika € YUHHOIO Ha ChOTO/I-
Hi Ta PETYII0E OKpeMi BaXIINBI chepu Bij-

HOCHH MiCLIEBOTO camMoBpsiayBanHs. Ha-
camnepen e 3akoH Ykpainu «IIpo
MicIleBe caMOBPSIyBaHHs B YKpaiHi».
baxxano He mpocTo MepepoOUTH HOTO
OKpeMi MOJIOKEHHS, a 3BaYKarOUM Ha CyT-
TEBY 3MiHY POJIi Ta MPU3HAYEHHS MiCIIEBO-
TO CaMOBPsAYBaHHS, pe(OopMyBaHHs OTO
IHCTUTYIIHHOT CKJIaJI0BO1, MaTepiaJibHO-
(biHaHCOBOT OCHOBHU MICIIEBOTO CaAMOBpSI-
JTyBaHHS, I 3aK0H CIIiJ] MPUHHATH B HO-
Bill peaxiiii.

OHoBIIEHHS pefakuii noTpedye TaKoxX
3axon Ykpainu «IIpo cinyxOy B opranax
MICIIEBOTO CAMOBPSIIYBaHHSD». 3MIHH 10
IHOTO 3aKOHY MAIOTh CTIPUATH MOOYIO0BI
B YKpaiHi mpodeciiiHoi Ta eeKTHBHOL
CIIy’KOH B OpraHax MicLIEBOIO CaMOBPSIILY-
BaHHs, siIKa 3a0e3nedyBaTuMe HagaHHs
SAKICHUX TIOCTYT TpoMajasHaM. Y 3B’S3KY
3 IIUM HEOOXiJIHO MEPEriasHyTH YMOBHU
BCTYIIy Ha CIyXO0y B OpraHU MiCIIEBOTO
CaMOBPsIyBaHHs, IOPAIOK 11 MPOXOKEH-
HS Ta NPUIUHEHHS, MPaBOBHUH CTaTycC
CITy>KOOBIIIB OpraHiB MiCLIEBOTO CaMOBPSI-
JTyBaHHsI, 3aca/iy iX COMLiajJbHOTO i MpaBo-
BOTO 3aXHUCTY.

[Tompu Te, o B YKpaiHi HEOMHOPaA30-
BO MIJICTyNaJucsa 0 aJMiHICTPaTHBHO-
TepuTopianbHOi pedopMu, MU 1 1OCI KH-
BEMO HE TUIBKHU 31 CTapol0 Mamoro, a i
YaCTKOBO 32 PaJsiHCLKUM 3aKOHOJaB-
cTBOM. J{oTenep okpemi MuTaHHS aaMiHi-
CTPaTUBHO-TEPUTOPIAIILHOTO YCTPOIO BU-
3Ha4aroThes yka3oM [Ipesunii BepxoBHoi
Panu YPCP Big 1981 p. OnHak npuiiHAT-
151 3akoHy «[Ipo agminicTpaTHBHO-TEpH-
TOpiaJIbHUN YCTPii» 3yMOBIIOETHCS TPSi-
MoOI0 BKa3iBkoro Ha 1ie y Koncturymii. Leit
3aKOH Ma€ BPETYIIIOBATH BIAHOCHHHU 1100
MOPSAKY YTBOPEHHS, JIIKBi/IaIlil, BCTAHOB-
JICHHS Ta 3MiHH MEX, HAMEHYBaHHS 1 I1e-
peliMeHyBaHHS aJIMiHICTPaTUBHO-TEPUTO-
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plabHHUX OIMHHUIIG, TTOPSAKY BiTHECEHHS
ITOCEJICHB (C1JI, CeITUIIN, MICT) JIO BiIITOBI-
HOI KaTeropii, 3aKpiMUTH TepUTOpialbHi
PiBHI opraHizarii Blaau, BpaxyBaTH HOBIT-
Hi IPUHIIMAIT aIMiHICTPAaTHBHO-TEPUTOPI-
AITBHOTO YCTPOIO.

VY 3B’s3Ky i3 ITpo1IecOM JT0OPOBIITEHO-
ro 00’ €IHaHHS TEPUTOPiATBHUX I'POMaL
BUHHKA€ MUTAHHS MIOJ0 MPOMIKHOTO
PiBHS aJIMiHICTPAaTUBHO-TEPUTOPIAILHOTO
yCTporo — paiioHiB. Ha cborofHi € paiio-
HH, JIc B M&XaX BCi€l TEPUTOPil yTBOPH-
Jocs 1o OfHINM rpomani: y JloHeubkil,
XKutomupcekiii, XMenbHULBKINA o0nac-
Tax. ITocTae muTanHs m010 JOLUILHOCTI
CTBOPEHHS pailoOHHOI paju, sika 3TiHO
3 KoHCTHTYIII€10 Ma€ TIPEICTABIISTH CITUTh-
Hi iHTepeCH TepUTOpiaTLHUX TpoMa. Bu-
PIIIATH 170 TIPOOIEMY MOXKIIUBO MUISIXOM
MOKJIaICHH Ha pasy 00’ €JHaHOI TepUTO-

plasTbHOT TPOMa/ T TTOBHOBA)KEHB BiJIOBI-
HOT paliloHHOT palau, neper0aunBIIN e
y BIIIOBIJTHOMY 3aKOHOTIPOEKTI.

VY mijficyMKy cI1iJ] 3a3HaYHTH, 0 32 Yac
(YHKITIOHYBaHHS MiCIICBOTO CaMOBPSIIY-
BaHHS B YKpaiHi HAKOMMYUIIOCS 3HAYHE
KOJIO MPOOIIeM, SIKi TOTPeOyIOTh CBOTO He-
rafHOTO PO3B’sI3aHHS: HEJAOCKOHAJICTh
MPaBOBOT OCHOBH MICIIEBOTO CaMOBPSIITY-
BaHHs, He3a0e3MeUeHHs IMIICMEHTAII1
MTOJIO’KEHb €BpOTIEHCHKOT XapTii MiCIIeBO-
ro caMOBPSIYBaHHs, HEPO3BUHEHICTH
¢opm Ta IHCTUTYTIB Oe3MOCepeaHbOI Ae-
MOKpaTii Ha MiCIIEBOMY piBHI, BiICyTHICTh
3aKOHOJIaBYMX 3acaj] BUPIIICHHS MHUTAaHb
aJIMIHICTPATUBHO-TEPUTOPIAIBHOTO
ycTporo. [Iupora 1miei mpobaemaTuku 3y-
MOBIIFO€ HEOOX1IHICTh KOMIUIEKCHOTO ITi/-
XOAY A0 1i po3B’sI3aHHA K Ha KOHCTUTY-
[[IHHOMY, TaK 1 Ha 3aKOHOIaBYOMY PiBHSX.
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KY3HELOBA HATAAIA CEMEHIBHA,

JOKMOp 10pUJU1HUX HAYK, npogecop,

akagemix Hauionanvroi akazemii npasosux nHayx

Yipainu, npogecop xapeapu yusirvrozo npasa
Kuiscvkozo nauionanvHozo yHisepcumemy

imeni Tapaca Illesuenxa

KOXAHOBCbKA OAEHA BEAEOHIHIBHA,

JA0KMOp 10pUAUYHUX HAYK, Npodecop,
unen-kopecnorngenm Hauionanoroi akazemit
npasosux Hayk Ykpainu, npopecop kapeapu
uusiavrozo npasa Kuiscoxozo nauionarvrozo

ymisepcumemy imeni Tapaca Lllesuenxa

Cyuacue npuBatne npaso Ykpainu:
BEKTOPH EBPONENCHKOrO PO3BUTKY

«lluBinEHE TIPaBO CIIOKOHBIKY 1 3a ca-
MOIO CBOEIO CTPYKTYPOIO OysI0 IMpaBoM
OKpPEMOT JIFOAICBKOT 0COOHMCTOCTI, cheporo
Horo ceobonm i camoBuU3HaueHHS. TyT
yIieplie 3apOANIIOCs YSBICHHS PO JIFOIHU-
HY sIK cy0’€KTa npaB, TOOTO ysBICHHS PO
0COOHCTICTB, SIK PO MIOCH FOPUIUTHO Ca-
MOCTIMHE 1 HE3aJIe)KHE HABITH 10 BiIHO-
LIEHHIO JIO JIepKaBHU 1 HOTO BIacTen», —
nucaB y cBOil Biomiil mpani «OCHOBHI
npoGieMy MUBiNIBHOTO mpaBay Mocum
OnmnexciioBud [TokpoBebkwii [1, ¢. 39]. Lis
He3BHUYaliHa 3a CTUJIEM HalMCaHHS KHUTa
Oyna ormy0JikoBaHa SIK OKpeMe BHJIaHHS
HanpukiHoi Oypemuoro 1917 p., Hanepe-
JIO/IH1 KOBTHEBOTO TIepeBopoTy, i 2017 p.
UUBUIICTH OyIyTh BiA3HAYATH CTOPIdUs
3 MOMEHTY i1 IOSIBU SIK HaJ3BUYaAliHY I10-
nito. Po6oTa BHIaTHOTO MUBiITICTA BpaXKae
CYYaCHICTIO 3MICTy IPAaKTUYHO KOKHOT
CTOPIHKH, BUTPEOYBaHUMH CbOTO/IHI i7esI-

MH MOPAJFHOCTI y TIpaBi ¥ BiAIOBixaib-
HOCTI FOPUCTA 32 EBOJIOIIHAN IUIAX PO3-
BUTKY IIpaBa i CyCHiJIbCTBA, 3a MOIIYKH
[UBIJTI30BAHOTO BUPIMICHHS MIKJCPKAB-
HUX CIIOPIB 1 BiJIIOBIIaJIbHOI'O HOPMOTBO-
perst. Mu sragyemo U, O. [ToKpoBChKOTo
1€ ¥ TOMY, 1110 BiH MpaIfoBaB B YHIBEpCH-
teti Cesitoro Bonoanmupa (auni — Kuis-
ChKUH HaI[lOHATBHUN YHIBEPCUTET IMEHI
Tapaca IlleBueHka) 1 3aIMIIA€THCS HaK-
BIJIOMIIIIUM POMaHICTOM, OJHHMM i3 HeOa-
raThoX IMyOTIITUCTIB y cdepi IpUBaTHOTO
mpaBa, pOOOTH SIKOTO 3pO3yMiJli i IiKaBi
He JIMIIE Crerfianictam, a i yciM, XTo I1i-
KaBUTbHCS 3aPOKCHHSIM 1 IEPCIIEKTUBAMU
IMBiTLHOTO mpasa. Moro mporpecusHi inei
1 mibepaapHi OTIIAIN 1 CHOTOIHI HaIuXa-
I0Th HaC HA CAMOBJIOCKOHAJICHHS 1 TIOIITYKH
TIEPCIIEKTUBHUX 1 €PEKTUBHUX IUIAXIB BU-
pimenHs npaBoBux npoodiem. Tomy posy-
MiHHSI BUTOKIB Cy4acHOi €BpOTNEHCHKOT

[ 4
© Kysuenosa H. C.,
KOXaHUBCDKa O. B‘, 2016
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MIPaBOBO1 CBIIOMOCTI YKpaiHIIiB CIi/T 1Ty~
KaTH Ie Y HAyKOBUX MPAISX HAIUX BU-
JIATHUX CIIIBBITYM3HUKIB — [IUBLIICTIB MHU-
HYJIUX CTONITh, B OPTaHIYHOMY CIIPHIHSIT-
Ti HapoJaOM YKpaiHW T'yMaHICTHYHHUX
1 KyJIBTYPHHUX €BPOIIEUCHKUX IIHHOCTEH.

Crix 3a3Ha4NTH, O TEPMiH «ITUBLITH-
Hey, ad0 «IIpHUBaTHE», NPaBO BIJOMUI 13
JaBHIX-/1aBeH. Bike pUMChKI FOPUCTH OT1e-
pyBaJIU IIUMH TEPMiHAMHU, TTIOJUISIOYH BCIO
mHpoKy chepy mpasa myOnigHoro i chepy
IpaBa IMPUBATHOTO, a00 MUBUIbHOTO. Bin-
TOJIi LIeH MOMIN € BUIATHUM 3100y TKOM
FOPUIINYHOT TyMKH, 0a3ucoM Kiacudikarrii
[IPaBOBUX SIBUIL.

s Yipainu, 3 uacy HaOyTTsI HEtO Jep-
YKaBHO1 HE3aJICKHOCTI, 5K 1 T Oy/Ib-SKO1
Cy4acHOI JIep:KaBH, HAHI CTAJIO aKTyallb-
HUM MATaHHS PO OPI€HTAIIIHI HAPSAMU
MOJTITHYHOI'0, COLIAIBHOT0, EKOHOMIYHOIO
1 IPaBOBOTO PO3BUTKY.

Jpyra 1mojioBUHa MUHYJIOTO CTOJITTS
Ta MOYAaTOK HOBOTO B CYCITITEHOMY YKHTTI
XapaKTepU3yIOThCS TIOCUIICHHAM HTeTpa-
LIHHUX MIPOLIECiB, aKTUBI3AIlISA IKUX Oyna
Takox oOymoBieHa posmagom CPCP
1 CIIBAPYKHOCTI KpaiH COIIaliCTHYHOTO
Tabopy. Huni mi nporecu HaOyu OUTBIIT
JIpaMaTHIHUX (POPM 1 BUITHIIHCH Y CITPaBXK-
HE TPOTUCTOSHHS Y BUOOPI IUBIITI3aIIIN-
HUX [UISIXIB PO3BUTKY CYCITUILCTBA B ITOCT-
PaJSIHCHKHX JICpPIKaBax.

[Minnucanus y 1992 p. Maactpuxr-
CHKOTO JIOTOBOPY 1 CTBOPEHHS Ha HOTO
ocHOBI €Bpomneiicerkoro Coro3y 3acBiaun-
JI0 HOBHH eTan y (opMyBaHHI MOTYXHOI
IHTerpoBaHOI CTPYKTYpH B €Bporii, siKa
nepeadavana He juiie 30ImKeHHs €Bpo-
MEeHCHKUX CITIBTOBAPUCTB Ha 0a3i CIIUTBHO-
TO Ta €JUHOTO PUHKY, a i BUPIIICHHS TTH-
TaHb MOJITHYHOTO CIIBPOOITHUIITBA B €B-
porri [2, c. §].

Taxe pimenHsi, 6e3yMOBHO, CIIPHUSIIO
TaKOX MpPOIeCy MPaBoBOI iHTerpaiii,
(hopMyBaHHIO CIIUIBHOTO MPABOBOTO IPO-
CTOpPY, CHPSIMOBAHOT'O Ha CTBOPEHHS YMOB
JUTSL BUTBHOTO PyXy JIIOZIEH, TOBapiB, PO-
01T, KamiTaliB.

Sk pe3loMy€ThCSI YCTAaHOBUUMH J10-
ropopamu €Bpocolo3y, rapMoHizais
HoT0 TIpaBa 3 HAI[IOHAILHUMH TIPABOBUMH
CHCTEMaMH J0CSTAETHCS HE IPUMYCOBUM
Y3TOMKEHHAM BiANOBIAHUX MPaBOBUX
HOPM, a IIIJISTXOM JO0OPOBUIBHOI BiTMOBHU
Jiep>KaB-wICHIB BiJl YaCTUHH CBOIX MMOBHO-
Ba)KCHb, ITOB’SI3aHUX 3 EKOHOMIYHOIO 1 I10-
JITUYHOIO AOUUIBHICTIO. YHACIIIOK Ta-
KOTO ITepeXoay BiIOyBa€ThCS ONMTHMAIIb-
HHUH 3 TOYKHU 30py OajlaHCy iHTepeciB
PO3MOAIN 3aKOHOAaBYMX MOBHOBAXKEHD
1 BIAMOBI1AAIBHOCTI MK HalllOHAJIbHUMHA
Ta €BpOINeiCchKUMHU (HaAAepKaBHUMU)
CTPYKTYPaMH.

CtBopenHs €Bponeiicbkoro Coro3sy,
sike OyI10 00yMOBIJIEHE HEOOXiAHICTIO TI0-
JOJIaHHS PO301KHOCTEH, BCTAHOBICHHUX
HaI[lOHAJbHUMHU TPABOBUMH CUCTEMaMHU
y cdepi popMyBaHHS €IMHOTO €BPONECH-
CHKOT'O PUHKY (IIE€pII 3a BCE Y MUTHOMY,
MOAATKOBOMY, KOHKYPEHTHOMY, Mirpariii-
HOMY IIpaBi), CIIOHYKaJIO A0 rapMOHi3amii
Ta yHi(iKalii npaBOBUX MPHUIHKCIB, MEPI
3a Bce MyOJIIYHO-IPABOBOTO XapaKTepy,
3 METOI0 3a0e3MedeHHs BUTbHOTO 0OMiHY
TOBapaMH i MOCIyTaMHU, BITBHOTO PYXy
KaIliTaliB 1 BUIBHOTO MEepecyBaHHS TPO-
MaJasiH pi3HHUX JAep)KaB Ha TEpHUTOPil
00’eqHanoi €Bpory.

TakuM 9MHOM, MOXKHA KOHCTATyBaTH,
10 TIepIIOYeproBi 3aBaanHs yHidiKkaii
HalllOHAJIbHUX 3aKOHOAABCTB 1 CTBOPEHHS
npasa €sporneiicbkoro Cor3y 3HaX0IUIIN-
Cs1 B IUIOLMHI MyOIiYHOrO0 mpaBa (MUTHO-
T0, TI0IaTKOBOT'0, KOHKYPEHTHOTO, Mirpa-
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uirinoro). Ilo x mo ywidikamii Ta rapmo-
Hi3allii MPUBATHOTO MpaBa, TO ek MPoIec
PO3BUBABCSI €BOJIOMIIHO, 1 HOTO BHTOKH
B ICTOPUYHOMY BHMIpi 3HAYHO MEPEAYIOTH
inei creopennst €C, 0CKUTbKH BiH OyB 00Y-
MOBJICHHH 00’ €KTUBHIMHY YHHHUKAMH, 10
CYIPOBOJIKYBAIM PO3BUTOK MIKHAPOTHOT
TOPTIBJI 1 B IIJIOMY Mi>)KHapOJHE CITiBpO-
OITHMLTBO y cepi MpUBaTHO-NIPaABOBUX
BIJTHOCHH.

Taka yHidikarmis Ta rapMoHi3ais
3MIHCHIOBAJIMCSI IIISIXOM MPUNAHSATTS YHI-
BepCabHUX KOHBEHIIIN, 5K, HAIIPUKIIAI,
Binencpkoi kouBennii OOH mpo noroeo-
p¥ MIKHApPOJIHOT KYTiBIII-TTPOJAXXy TOBa-
piB (1980) [3] i pekoMeHIALIIfHUX aKTiB,
TakuX 5K [akorepmc [4], [IpuHIMATT MiX-
HApOIHUX KOMEPIIHHUX TOTOBOPIB [5]
TOLIO.

BaxxnuBuM KpOKOM Ha MUISIXY rapMo-
Hi3allii €BpOIeHCHKOTO IPUBATHOTO TIpaBa
cTana ijiest CTBOpeHHs €Bporneichkoro 3i-
OpaHHS KOHTPAKTHOTO TpaBa, sKa Oyia
pealti3oBaHa KOMICi€r0, OY0JIFOBAHOIO TIPO-
thecopom Ome Jlanmo [6].

PoGora, po3nouara B cepenuni 1989 p.,
Jana mepiri pesynsrata y 1994 p., xomu
Oyna 3aBepllieHa MmiAroToBKa IMepIIoi Jyac-
tuHU [IpuHIMIIB (CXBajeHA PE30ITIOIIED
€BpomapmaMeHTy Ta OmyOJikoBaHa
B 1995 p.). Y nopansiioMy apyra yacTuHa
Oyra meperstHyTa 1 mepecTpyKTypOBaHa,
1 KOHCOITTOBaHa peAaKilis Oyia ormyOri-
koBaHa B 1999 p. [7]. Lls xoHcomigoBaHa
JpyTa 9YacTWHA BKIIOYaja MPUHIIHIA, 10
PEryJIIOI0Th YKIAJSHHS JOTOBOPIB, Jili-
CHICTB, TITyMa4eHHSI, 3MICT JOTOBOPIB, TT0-
BHOBQKCHHSI ar€HTIB, BAKOHAHHS JIOTOBIp-
HHUX 3000B’43aHb, HEBUKOHAHHS, OPY-
IIeHHS) AOTOBOPIB, a TaKOX 3aco0u
MPaBOBOT'O 3aXHCTY.

Tpets yactuna [IpuHIHIiB TOOaUMIA
cBit y 2002 p., konmu Oynu ormyosikoBaHi
JIOAATKOBI IIaBH, 1110 OXOIIJIIOBAJIN periia-
MEHTAalil0 MHOXHUHHOCTI KPEAUTOPiB
1 OOPKHUKIB, YCTYIIKH BUMOTH, MEpeBe-
JIeHHsT 00pTY, 3apaxyBaHHs BUMOT, TI030B-
HOI JTaBHOCTI Ta OEAKUX 1HIIUX BaXKJIH-
BHUX IHCTHTYTIB JIOTOBipHOTO TipaBa [§].
[TpuHUMOHN €BPONEHCHKOTO JOTOBIPHOTO
npaBa, Kl po3poOIIsINCS BUIATHUMU €B-
poreiicbkuMu (paxiBLsSIMU B Taily3i Mpu-
BaTHOTO MpaBa BIpoaoBx 20 pokKis,
€ BaXXJINBUM JDKEPEJIOM CYy4acHOTO IpH-
BaTHOTO IpaBa. BoHu, xo4a i € mpoayk-
TOM NpPHUBATHOI iHILiaTUBH, HE MAIOTh
CTaTyCy aKkTa «HaJHAL[IOHAJILHOT0» abo
«MI)KHAPOJHOTO MPaBay.

CpOroaHl MOJHa 13 BIIEBHEHICTIO
CTBEp/IKYBaTH, 110 BOHM Bigirpand (i mpo-
JIOBXYIOTh BiflirpaBaTh) Ba)KJIUBY POIb
y mpoueci rapMoHizauii €BporencrKoro
NPUBATHOTO MpaBa.

VY nopanemioMy i poOOTH PO3IIHPH-
JIUCST IO MAcIITa01B MiArOTOBKU €BPOIICH-
CBHKOTO KOJIEKCY MPUBATHOTO Mpasa. [ xoua
CIEpILY LIE HE BUKJIMKAJIO 3HAYHOTO OIITH-
Mi3My B IOPHIMYHOI CIIIJIBHOTH, IUBUTICTH
CIpHiiMay 1ei IPOeKT J0BOJII peaic-
THYHO [9, ¢. 66—67].

V nogansmomy Po6oua rpyra 3i cTBO-
peHHs €BPOMNEHCHKOro MBIIBHOTO KOJEK-
cy Ta I'pyna i3 mociigKeHb YAHHOTO MPH-
BAaTHOTO IMpaBa MiATOTYBaJIH HAyKOBUL
MPOEKT 3arajbHoi oBiIKoBo1 cxemu (Draft
of a Common Frame of Reference —
DCFR), no sixoro Oyiau BKITIOUCHI TPHH-
UMY, BUSHAYCHHS Ta MOJAEIbHI HOPMHU
€BPOIEHCHKOTO MPUBATHOTO MIPaBa Y KOH-
coninoraniii penaxiiii [10]. Y DCFR Bigo-
OpakeHi CydyacHi IMiIXO1 JI0 3MICTy Haid-
OiTbIT BUTPEOYBaHMX KOMEPIIHHUM 000-
POTOM iHCTUTYTIB 3000B’SI3AJILHOTO TIPaBa.
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Le mo3BONIMIIO CTBEPAXKYBATH BiIOMO-
My (haxiBIIfO y rary3i Mi>KHAPOHOTO TTPH-
BaTHOT'O TpaBa i MbKHAPOAHOTO KOMEPLIiii-
Horo apOitpaxy O. C. KomapoBy, 1o
«DCFR sBisie co6010 TpaBOBHIl TEKCT,
OIIpallbOBAaHUI HA OCHOB1 BUCOKOPO3BHU-
HYTOTO LIMBIJIBHOTO IIPaBa, IKE 00CITyTOBY€E
BHCOKOPO3BUHYTY PUHKOBY €KOHOMIKY.
Leii TOKYMEHT MPOJOBKYE KOHTHHEHTAIb-
HY TPaJMILil0 KOIU(pIKOBAHOTO MpaBa...»
[11,c. 15].

[TizroroBka mpoekTy ynHHOTO [ {MBiTH-
HOro Kojekcy Ykpainu [12], po3nouara
B 1992 p., 3a vacom 30iracs 3 nporecamu
rapMOHi3allii MpUBaTHOTO MpaBa y KpaiHax
€Bponu. OTxe, €BPONEUCHhKI TEHEHIIIT
30/TMKEHHS IIUBITBHO-TTPABOBUX HOPM, III0
PETyIIOI0Th MepUl 3a BCE BIAHOCHHHU
y cepi o6opoty, 6€3yMOBHO, BIUTHHYIU
Ha 3MiCT BianoBigHuX HOpM L{uBinpHOTO
KOJIeKCy YKpaiHHu.

3arangom 90-1i pp. XX CT. BUSBUIIHCS
HaJI3BUYAIHO CIIPUATIMBUM NIE€PIOJOM JUIs
YKpaiHCHKOI IWBLTICTUKH, JIJIS TTiTHECEHO-
ro, POMaHTHYHOTO MPABOCIPUHUHATTS
i mpaBoTBOpeHHs. [linTBepAKEHHAM TOMY
i cTana po3poOKa MpPOBITHUMH yKpaiH-
CHKUMH BYCHUMH HOBOTO L{MBiIBHOTO KO-
Jekcy Ykpainu, a Kaura npyra, mpucss-
YeHa 0COOMCTHM HEMalHOBUM IIpaBaM
¢iznuHoi 0colu, — mepeMororo Garatosi-
KOBHX TparHeHp JIIOACTBA MPO BTIICHHS
y TIpaBi HOHSTH MOPAIBHOCTI, CIIPaBEJTH-
BOCTI, 1/1e1 CaMOIIIHHOCTI KOYKHOT OKpeMOoi
0COOUCTOCTI.

Boanouwac cnizx BpaxoByBarTH, 10 3a
OlIbIIEe HIK AECATUIITTS, IKE Biaaliise
Hac BiJ yBeaeHHs B Aito [{uBUIbHOTO KO-
nekcy YkpaiHu, BiOynucs MEeBHI 3MiHU
SK Ha HaI[lOHAJLHOMY, TaK 1 Ha €BPOTICH-
CchKOMY piBHI. MOKHA CTBEpKYBaTH, 10
nonoxenus LIK Ykpainu nmorpeOyioTh

peBi3ii 3 orsiny Ha popMyBaHHS Cy1OBOT
MPAKTUKH 1X 3aCTOCYBAHHS, 4 TAKOXK €B-
PONEHCHKUX TEHACHLIM PO3BUTKY MpH-
BATHOTO ITpaBa 3a mei nepion. YTim
y mporieci npuiHSTTSA L{HBiTbHOTO KOMEK-
cy YkpaiHu BiH OyB 3Ha4YHO 3MiHEHHIA,
MPUYOMY HE y Kpamui OiK.

Ile craBuTh Ha MOPSAOK ACHHUU IU-
TaHHsI PO 3BUIbHEHHS L{MBITBHOTO KOIEK-
cy YKpaiHu BiJl KOHCTPYKIIiH, AKi pyiHY-
I0Th HOTO LTICHICTD, MOPYLIYIOTh PHH-
LI CUCTEMHOCTI HOT'0 SIK CTPUKHEBOTO
akTa npuBarHoro mnpasa. ll{ogo uporo no-
CTaTHBHO 3rajlaTH ICTOPIIO MOSBH Y. 2
cT. 316 l{uBinpHOTO KOZIEKCY YKpaiHH, siKa
3aKpinuia mpaBo JOBIpYOi BIACHOCTI K
ocoONMWBHI BUJ IMpaBa BIIACHOCTI, abo
HOBY pezaxiito ct. 228 L{uBiIbHOro KoJek-
cy Ykpainu, sika (PaKTHUHO BiJHOBHIIA LU~
BUIBHO-TIPABOBY KOH(]IiCKaIlit0, Bif sIKO1
MPHUHIMIIOBO BiMOBHIINCS PO3POOHUKH
npoexTy L{uBinbHOTO KOZIekCy Ykpainm.
MoykHa HaBECTH ¥ 1HIII TPUKIAJH II0-
minmenss» npoekty UK Yikpaian y mpo-
1eci Horo JoonpauoBaHHs CIIEiadbHOI0
JIETyTaTChKOIO KOMICI€l0, a TAKOXK y XOJi
BHECCHHS YMCJICHHUX 3MiH 1 JIOIIOBHEHb,
OOI'PyHTOBaHICTb SIKUX Hepinko Oyna mo-
BOJII CyMHIBHOIO.

HuBinpHMI KOJEKC YKpaiHU HaJCKUTD
JI0 HU3KH (QyHJIAMEHTAIBHUX 3aKOHO/aB-
YUX aKTiB JIepKaBH, SIKi MarOTh 3a0e3re-
YHUTH CTATUI PO3BUTOK ii eKOHOMIKH 1 BOJI-
HOYAaC peai3alfito OCHOBHUX COIliabHO-
EKOHOMIYHHX 1 0COOUCTHUX MpaB IrPOMa/IsH.
[Tinkpecnroroun TicHUH 3B’ 130K L{HMBinb-
HOT'O KOZIEKCY YKpaiHH 3 IHCTUTYTaMH Ipo-
MaJITHCHKOTO CyCITUILCTBA, IOTO HEBUIA/-
KOBO Ha3MBAaIOTh «eKOHOMiI4HOIO KoHCTH-
Tyuiero» abo «Kogekcom rpoMastHCEKOTO
CYCITUTECTBAY.
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Buxonsuu i3 takoi poui LluBipHOTO
KoJIekcy YKpaiHu y po30ymoBi mpaBoBOi
JiepXKaBH, 3MiHH, K1 IPOIIOHYETHCS BHO-
CUTH JI0 IIbOTO aKTa, MaroTh OyTH BHBa-
KCHUMU, OOIPYHTOBAHUMH, CHCTEMHUMH
3a CBOIM XapakTepoM 1 TOBHHHI BH3HA-
YaTH MEepPCIEKTUBY PO3BUTKY MPHUBATHO-
MPaBOBOTO PEryJlIOBaHHS CYCHUIBHUX
BiIHOCHH.

HuBinmicTuyHa Hayka YKpaiHU Mae
CBOIM OCHOBHHUM 3aBJaHHSIM IPOBEICHHS
JOCITiKeHb, CTIPSIMOBAHHX Ha BIIOCKOHA-
JIEHHST YMHHOTO ITUBIIBHOTO 3aKOHOJIaB-
ctBa. OIHUM 13 IPIOPUTETHUX HAIIPSIMIB
PO3BHUTKY HayKH NPHBATHOTO IpaBa
€ TPYHTOBHHUH aHaJi3 CyJOBOI MPaKTUKH
1 B IJTOMY TIPaBO3acTOCYBaHHS K OTHI€]
3 BOKITMBUX (DYHKITIN TepKaBU Ta 30Kpe-
Ma cyzoBoi cuctemu. BogHowac morenep
B YKpaiHi BiIMOBIIHI IITMOOKI CHCTEMHI
JOCJIIJUKCHHS BIACYTHI. Y IIJIOMY Taki
(dyHIaMEeHTaIbHI TEOpETHYHI MPoOIeMHU
MIPUBATHOTO (IIUBLTHFHOTO) TIPaBa, SIK CHC-
TeMa [UBITBHOTO TIPaBa, OT0 CITiBBiIHO-
IIEHHS 13 IUBUIBHUM 3aKOHOJABCTBOM,
JDKepera Cy4acHOTO MPUBATHOTO (MBI~
HOTO) MpaBa, METOJIOJIOTis TPUBATHOTO
(IMBUIBHOTO) TIpaBa, MicClie UBIIHHOTO
IpaBa B CHCTEMi Cy4acHOTO TipaBa YKpa-
THH, CIIIBBIIHOIICHHS 3 THIIMUMH Taly3s-
MU TIpaBa, HE CTAJIH MPEIMETOM JTOKTOP-
CBKUX JTUCEpPTaIlii.

OpienTallisi Ha €BPONEHCHKUN BEKTOP
PO3BUTKY BUMAarae BiJl IUBUTICTIB YKpaiHU
HE TUTBKH YCBiJJOMJICHHS HOBHUX ITiJIXOiB
JI0 BU3HAYEHHSI IPOOIEMaTHKH HAYKOBUX
JOCHIJDKEHb, a i pOpMyBaHHs HOBOTO -
BUTICTUYHOTO MUCJICHHS, CIIPUHHSATTS Ka-
TETropii Ta KOHCTPYKIIiH Cy4acHOTO €BPO-
MEHCHKOTO MPUBATHOTO TIPaBa, SIKe BIIPO-
OBX OI1JbII HIX ABOX HECATHIITH
(dopmyeThcst B €Bpori 1 BXOAUTH B €BPO-

NEeHChbKY MPaBOCBIIOMICTb Yepe3 NpU3My
NPUHIIMITY BEPXOBEHCTBA TpaBa, MpiopH-
TETy TpaB 1 CBOOOI JIFOIUHH, 3aca]] 100po-
COBICHOCTI Ta CIIPaBEITMBOCTI.

CydacHHi pO3BUTOK MTPaBa aKTyallizye
npoOieMy 3a0e3TleueHHsS MIXKIaTy3eBUX
3B’S3KiB LIMBIJIBHOTO TpaBa.

[Tepur 3a Bce Taxi 3B A3KH iICHYIOTh
y CEerMEeHTI MPUBATHOTO MpaBa, y CTPYK-
Typi SKOTO ITUBUTHHE TIPABO € CTPIDKHE-
BUM €JIEMEHTOM, OCKIJIBKH HOTO 3acaIHH-
Yi OPUHUUIINA € IEBHUM (QYHIaMEHTOM
IJIs. PO3BUTKY CiMEHHOTO0, TPYJOBOTO,
KOMEPIIHHOTO, KOPIIOPAaTUBHOTO, iH(OP-
MaIliifHOTO0, MI>KHAPOTHOTO TIpaBa i mpaBa
IHTEeIEKTyalIpHO1 BIacHoCTI. OTXe, J0-
CHIIKEHHS IK 0COOJIMBOCTEN Iii 3aranb-
HUX 3acaj y BIANOBIAHUX cdepax MpHu-
BaTHOI'O TIpaBa, Tak i 3a0e3MeUeHHs €]I-
HOCTI MPaBOBOTO pPETYIIOBaHHS BCiel
MacHu NPHUBATHO-IIPABOBUX BIJHOCHH,
€ BOXJIMBUM HAIpPSIMOM PO3BUTKY LIUBI-
JTICTUYHOI HAyKH.

TpaauiiiiHo BaXKIIMBUM 1 aKTyaJIbHUM
€ JTOCJIIJDKEHHS CITIBBITHOIIICHHS MaTepi-
AIBHO-TIPABOBOTO 1 MPOIECYaTHLHOTO pe-
TYJIIOBaHHS IPUBAaTHO-IIPAaBOBUX BiJIHO-
cuH. OHAK X04a I1i HanpsMe 1 00’ € THaH1
OJIHI€I0 HAYKOBOIO CIICLiajbHICTIO, alie
JIOTIOKH JIOCITIDKEHHSI IPOBOASATHCS aBTO-
HOMHO: IIUBUIBHO-TIPABOBI aCIEKTH aHa-
J3YIOTHCS OKPEMO, ITUBIITHHO-TIPOIECY-
aJbHI — TaKOXX OKpeMo. Mu roBopumo,
o0 3MicT 1 popma € HepO3pUBHO TMOB’s-
3aHMMU SIBUIIAMH, aJie B HAyKOBil Mpak-
THL L8 T€3a 3aIUIIAECTHCS JOBOJII IeKIIa-
paTHUBHOIO.

Peanimariist moziny mpaBa Ha IpuBaTt-
He ¥ myOJiYHe 3HOBY IMOCTaBHIIa Ha IIO-
PSIOK JEHHUH LIy HU3KY TEOPETHUHHUX
NUTaHb, 30KpEMa MPO CIiBBiAHOIICHHS Ta
MOJKJIMBY B3a€MOJIiI0 HOPM MPUBATHOTO
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Ta MyOIIYHOTO TpaBa, PO POJIb 1 MicIe
yOJIiYHO-TIPaBOBUX €JIEMEHTIB Y MeXa-
Hi3Mi PeryniOBaHHs NPUBATHO-TIPABOBUX
BiJIHOCHH, HAIPHUKJIA], MTOJIOKEHB I[0J]0
JiepXKaBHOI peecTpallii FOpUIUIHUX 0Ci0,
JepKaBHOT peecTpallii aKTiB TpOMaIsIH-
CBKOTO CTaHy, peecTparii 00’ exTiB iHTe-
JIEKTYaJIbHO1 BIIACHOCTI TOILO.

BonHouac y my6niuHOMY npaBi akTHB-
HO BUKOPHCTOBYIOThCS TaKi [IMBUTICTUYHI
IHCTpYMEHTH, SK IOpUANYHA 0c0ba, 110-
roBip, 30utku Tormo. lle mamo mimcraBy
JUIsL BUCHOBKY IPO KOHBEPTEHLII0 MPH-
BaTHOTrO 1 myOniyHoro npasa [13, c. 117].

He craBnsuum 3aBnanHHs JeTaibHO IPO-
aHaJIi3yBaTH CTYIiHb B3aEMOTIPOHUKHEH-
HS MPUBATHOTO 1 MyOJIYHOTO TpaBa
y IpoIieci 31iCHEHHS TIPAaBOBOTO PETYITIO-
BaHHS CYCHIIEHUX BiTHOCHH, MOJKHA 0€3-
3alepeyHO CTBEPAXKYBATH, 110 B Cy4acHUX
YMOBaX MiX ITyOJIiYHUM 1 TPUBATHUM TIpa-
BOM 3aJIUIIAIOTHCS MPUHIIUIIOBI BiJMiH-
HOCTI, SIKi iCHYIOTh 00’ €KTHBHO, aJie Mk
MyOJTiYHUM 1 TPUBATHUM TPABOM HEMAE
He3o07aHHo1 npipBu. Le poOuTh Bakim-
BHUM BpaxyBaHHS 0COONMBOCTEH BILTUBY
HOPM IPUBATHOTO TpaBa i HOpM MyOid-
HOTO TIpaBa Ha OKPEMIi SBHUIIIA 1 MPOIIECH,
10 TiANmagatoTh Mif iX Aito (peryIoBaH-
Hs). 32 TaKMX YMOB WMOBIpHO JIOIJIEHO
MPOBOAUTH KOMIIJIEKCHI JOCIiIKESHHS,
AKi epen0avyaroTh aHami3 sIK MPUBaTHO-
MPaBOBUX, TAK 1 MMyOJIIYHO-TIPABOBHX ac-
MEeKTIB TAKOTO PETYIIOBAHHS, OCKIIBKHU
TIIBKY TaKUH MiAX1J MOXeE 3a0€31eUnTH
Oasanc yONIYHMX 1 MPUBATHUX iHTEpe-

CciB, e)eKTUBHICTH il MPaBOBUX 1HCTPY-
MEHTIB, MaKCUMaJbHE 3aJJOBOJICHHS I10-
TpeO SK CyCHiJIbCTBA B I[IJIOMY, Tak
1 OKpeMHX TpOMasiH. Y I[bOMY PO3yMiH-
Hi IPOPOYMMH MOXXHA Ha3BaTH CJIOBA
. O. okpoBchKoro: «SIKIo MU He mpH-
MyCKAaeEMO IIEPETBOPEHHSI JIIOAUHHU Y MPO-
CTHI 3aci0 IS IiIe 1HITHX, TO, OYEBH/I-
HO, BUIIOK ICTHHOO JJIs HAIIOT MOPaJib-
HOI CBIZIOMOCTI € i1esl CaMOLIIHHOCTI
JIIOICHKOT ocobucTocTi. TiIbKA Takuid
PaBOBUH MOPSAIOK MU MOXEMO BBaXKaTu
eTUYHO Oe3/I0TaHHUM, B SIKOMY KOXHa
OKpeMma JitoninHa OyJie piBHOIO MipoOIo 3 1H-
HIMMU PO3IIISIJIATUCS SIK CAMOIIiJTb, BU3HA-
BaTHMETHCS OJIHAKOBOIO CAMOLIIHHICTIO»
[1]. Bapaau nporo mpamroe HAHI BCS CBi-
TOBa IIPOrPECHBHA HAYKOBA LIUBITICTUYHA
JYMKa.

Po3risiatoun muTaHHS PO Opi€HTa-
[i10 YKpaiHCHKOTO MPUBATHOTO MpaBa Ha
€BPOIEHCHKI CTaHAAPTH, HAIPSIMH Ta Me-
XaH13MH 3a0€e3Ie4YeHHsT BiANOBIAHOCTI,
CIIiJi 0COONMBY yBary NpUAUISITH BUBYCH-
HIO 1ocBiny kpain Cxignoi ta LlenTpans-
HOT €Bporu, banTii, siki Bke NporIum nen
IIUISIX 1 CHOTOMHI € WICHaMH €BPOTICHCHKO-
ro Coro3y.

MixnapoaHa chiBnpanst YKpainu i3
3apyOiKHUMH KOJIeTaMu, OOMiH pe3yib-
TaTaMH HayKOBHUX JOCII)KeHb, Y4acTh
y CHUIBHUX MPOEKTaX, 0€3yMOBHO, 30ara-
TATHh YKPAIHCHKY MUBITICTHYHY ITYMKY 1,
MOXJINBO, TIEBHOIO MipOI0 OynyTh KOpPHC-
HUMH 1 AJIs €BpOneichKoi mpaBoBOi
CHBHOTH.
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Traditionally labour law and it’s posi-
tion in the legal system differs from coun-
try to country. Respectively in the Soviet
time labour law was considered as a part
of public law. Similar approach we can
find nowadays in some post-Soviet coun-
tries. Some scholars has the opinion that
labour law does not belong to the public
either to the private law. And also the opin-
ion assigning the labour law as part of pri-
vate law is known.

Understanding of a place of labour
law in the legal system of the country
make a significant influence to the ap-
plication of regulatory methods of la-
bour law. According to the dependence
of labour law to the public of private
law, the influence of a government as
a third player in labour relations also
different. The government has more
power and desire to regulate labour re-
lations in the countries where labour
law belongs to the public law and re-
spectively less power and possibilities
of regulation where methods of regula-
tion are much «softer» — in such a case
the employment relationship is based
mainly on the agreement of parties of
that relationship.

The role of employment contract dif-
fers as well. In the system of «hard»
regulation, the employment contract
serves as «memorandum of rightsy,
sometimes reflecting only the requisites
of the parties, functions of the employ-
ee and, the most important, salary. In
other words with the significant influ-
ence of the regulation, the possibility of
finding the most appropriate way of
implementation of employment rights
is also limited — the state and the law
knows better what should be applied for
the parties of employment contract. And
vice versa, we can presume that in case
of «softy» regulation, the scope and pos-
sibility of agreement between parties of
employment relationship restricted with
only few minimum standards, some-
times the possibilities are significantly
wider.

EU labour law having the aim of non-
discrimination and protection of employ-
ees’ rights as a rule establishes the mini-
mum thresholds and standards for. The EU
law has no aim of regulation of employ-
ment relationship. It is the instrument of
harmonisation of legal systems of Member
States.
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VILIUS MACIULAITIS. Freedom of Agreement in Labour Relations...

The principle of freedom of contract
in employment relations could be under-
standable in different approaches, first
of all — it is the general freedom to con-
clude a contract. From this perspective
freedom of contract is universal princi-
ple, usually stated in the mail laws or
even Constitutions.

The second approach towards the un-
derstanding of freedom of contract in em-
ployment relations is the freedom to for-
mulate the content of agreement. In this
field the law (and the government) can
make an influence to the will of parties of
employment relationship. Here we could
talk about the flexibility of employment
regulation: to what extent parties are free
to agree on conditions of implementation
of their employment rights. Council Direc-
tive 91/533/EEC ensures that employers
provide the information for the employees
with the essential information (identity,
nature of the job, duration of contract,
amount of payment, normal working
hours, and information on collective agree-
ments). Although the Directive is not di-
rectly linked to the freedom of agreement,
it gives a message which contractual claus-
es are mainly important in the employment
relationship. The other conditions seems
not so important, but in the same time it
reflects the freedom of agreement and

sometimes are restricted by the national
legislation. No wish or will to bargain,
because of illusion of being unlawful.

The freedom of termination of employ-
ment relations also can be considered as
under coverage of this topic. On the other
hand that freedom of agreement can be
linked to the possibility of conclusion of
an employment contract. EU Directive
1999/70/EEC establishes the principle of
non-discrimination and prevents the inap-
propriate usage of fixed-term contracts.
Moreover, the flexibility of employment
relations usually is directly correlated with
the flexibility of recruitment and dismissal
of employees. Some scholars say, that the
legal regulation of termination of labour
relations reflects the level of flexibility of
labour relations. So the flexibilisation of
employment relations is directly linked to
the scope of parties’ of employment rela-
tionship to bargain the conditions of em-
ployment. In other words, the flexibility
directly dependant on the participation of
the state in the contractual relationship
between employer and employee.

Therefore, EU and international rules
on employee’s protection on one side and
respective economical pressure on the
other side makes complicated the ensur-
ing of flexibility and security of labour
relations.
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OPAIOK OAEHA ITABAIBHA,
aupexmop Hayxoso-gocaianozo incmumymy

inmeaexmyanavrol saacnocmi Hauionaaoror

akazemii npasosux Hayk Ykpainu, 8.0. sasigysaua

Kapeapu iHMeAeKMYyarbHol 8AACHOCMI
Kuiscvkozo nauionanvrozo yHisepcumemy imeni
Tapaca lllesuenxa, s0xmop opuguunux Hayx,
npogpecop, uaer-xopecnongenm Hayionaroror

akazemii npasosux Hayk Yxkpainu

3axucT npaB iHTEAEKTyaAbHOI BAACHOCTI

B KOHTEKCTI €EBPOIENChKOl IHTerpamuil

I'moGamizanis Kumae BUKIMK OCHOBAM
3aXMCTY NPaB IHTENEKTYaIbHOI BIaCHOCTI.
AJKe IHTeNeKTyalbHa BIacHICTh HE € Te-
PHUTOPIAIEHOIO 3 TOTIISTY CBOTO 3aCTOCY-
BaHHSI Ta CBOTO 3HaUeHHS. [HTeNneKkTyapHa
BJIACHICTH € HEBIJI'’€EMHOK CKJIaJI0BOIO
MDKHApOIHOI TOPriBii i I100aIbHOT eKo-
HOMiKU. PazoMm i3 THM, OCKIJIBKHM MpaBa
THTEJIEKTyaTbHOI BIIACHOCTI € IPHBATHUMHU
1 TEpUTOPIAIBHUMH 32 CBOIM XapaKTEpOM
MpaBaM¥, BUHUKAE MMUTAHHA MIO/0 TOTO,
YU MOKHA 320e31euuTH e(heKTHuBHUMA 3a-
XHUCT IpaB iHTEJIEKTyaIbHOI BJIACHOCTI
B enoxy mrobarizanii. CTpiMKi TEMITH MiXk-
HapOJHOI TOPTIBII, IO MOCHUIIOKTHCS
B3a€EMO3B’SI3KOM €KOHOMIYHUX CUCTEM
1 BiTOMI HACJTiIKH HEE(PEKTUBHOTO 3aXHC-
Ty Ha PiBHI OKPEeMHX HaI[lOHAIbHHUX Tpa-
BOBHX CHCTEM, MiJILITOBXYBaTUMYTh Kpa-
{HM 10 IEPEOCMHUCIICHHS CYTi Ta IUISXiB
YAOCKOHAIICHHS 3aXUCTY MPaB IHTECIEKTY-
aJBHOI BJIACHOCTI, Y TOMY YHCIi B HOTO
[IUBUTBHO-TIPABOBHX acmekTaX. OCKUTEKH
Mi>KHapOJIHAa TOPTiBIA W rocrogapchka
JUSUTBHICTH PO3IIUPIOIOTHCS, HACTIAKH Ta
BUKOPHUCTAHHS IHTEJICKTyalIbHOI BIIACHOC-

Ti 32 MEKaMU HalllOHATbHUX KOPJIOHIB
TaKOXK CTAIOTh yCe OUTBII aKTyaJIbHUMH.

Kpaian, 30kpema Ti, 1110 pO3BUBAIOTh-
s, ITyKaroTh IS ce0e MOKITUBOCTI, abn
CTBOPUTHU CHPUATIMBUHN KiIiMar AJis 3a-
Jy4YeHHsI IHBECTHULiH, y TOMY YHCHi iHO-
3eMHHX, JIJIsl pO3BUTKY Oi3HECY, CTUMY-
JOBATH ONIbII BUCOKY €KOHOMIYHY aK-
TUBHICTh. JIJIsI TOCATHEHHS i€l MeTH
OJHHUM 13 BaXJINBUX MIPKYBaHb € CTBO-
pPEHHS MIIHOTO 1 30a71aHCOBAHOTO PEKHU-
MY 1HTEJIEKTyalbHOI BIACHOCTI, SIKUIl Ma€e
CIPUATH KOMEPLIHINA Ta MpOMHUCIOBIN
JsIbHOCTI y 1isiomy. Henmapemuo y Jlo-
moBiai BececBiTHROT opranizartii iHTenek-
tyanbHOi BiacHocTi (WIPO) 3a 2015 pix
«PeBomrowiiiai iHHOBAII Ta EKOHOMIYHE
3poctanns» @. ['appi 3a3HauuB, 110 iHTE-
JIeKTyaJlbHa BIACHICTh IepedyBac y 1eH-
Tpi IHHOBAIIWHOTO 3pPOCTAHHS HAIio-
HaJIbHUX eKOHOMIK [1].

Boanouac rapaHToBaHe OTpUMaHHS
npuOyTKIB BiJi BUKOPUCTAHHS MpaB iHTE-
JIEKTYaJbHOI BIACHOCTI MOKJIMBE JIUIIIE
TOJ1, KOJIU B JIep>KaBi pO3BHHEHA CHCTEMA
3aXUCTy TaKWX MpaB B yCiX {i KOMIOHEH-
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tax. [lpu iboMy 3a3HavYeHa cucTeMa Mae
BKJIFOUATH BIiJAMOBIJHE 3aKOHO/IABCTBO,
SIKUM 3aKPITUTIOKOTHCS BIIMOBIAHI IpoIIe-
JIypH Ta CIIOCOOU 3aXUCTY, HAsSBHICTh KBa-
Ti(IKOBaHUX MPABOOXOPOHHHUX T4 MUTHUX
oprasiB, He3aJIeKHHUH cyx Tomo. Ciif Ta-
KOXX BpaxoBYBaTH, 1[0 3HAYEHHS PO 3a-
XHUCTY NpaB 1HTENEKTyaJbHOI BIACHOCTI
B iHHOBalifHi} NMpuBaOIMBOCTI KpaiHu
OLIIHIOETHCSI HE JIMIIC HA HalliOHATBHHUX
PIBHSX, a i HA MDKHAPOTHOMY, 30KpeMa —
y TIporieci BU3HAYEeHHS MMATaHb MO0 J0-
LIJTHHOCTI iIHBECTYBaHHS.

[TotpiGHO 3ayBaxkuTH, 110 MpobieMa
3aXUCTY MPAB IHTEJIEKTYaJIbHOT BIACHOCTI
HE € YHIKaJIBHOIO JIHIIe Uil YKpaiHu, a €
CIIUTBHOIO JUISI YChOTO CBITOBOTO Cepelo-
BHINA. Y I[bOMY CEHCI CJiJ Bil3HAYUTH
MOCTIHHY AisTbHICT BeecBITHROT OpraHi-
3awii 1HTEeJIEKTYaJIbHOI BIACHOCTI (nami —
BOIB) (WIPO) B HampsiMi cTBOpeHHS
CHUTBHUX MalJTAHYHUKIB Il OOMIHY TaKUM
JIOCB1IOM KpaiHaM® CBITY, Y TOMY YHCII
1 €BpOTIeHCHKUMU KpaiHaMH, a0 ITyKaTu
HaWKpaIlli IUISIXY He JIWIIE Y YaCTHHI YI0-
CKOHAJICHHS [TPOLIEAYP NPaBOBOT OXOPOHH,
a 1 6e3nocepeHbO 3aXUCTY MPaB iHTEJIeK-
TyaJdbHOI BIacHOCTI. Ha manuii MOMEHT
po6ota BOIB y ramy3si 3axucTy npaB BU-
xonuTh 31 Ctpareriunoi metu VI, o Oyna
BHU3HaYeHa mif yac npuiHATTs [lopsaky
JEHHOTO B Tayry3i po3BUTKY. BinnosinHo
1o Crpareriunoi metu VI 3a0e3neucHHs
MOBArH JIO IHTENEKTYalbHOT BIACHOCTI Ha
CTiHKiif OCHOBI SIBJISIE COOOTO IIIMPOKY KOH-
LIEMIIiI0, Y paMKaX SIKO1 OXOpOHA i 3aXUCT
MpaB iHTENEKTYaJIbHOI BIaCHOCTI MalOTh
3IiICHIOBATHCS 3 ypaxyBaHHSM iHTEpECiB
COIIIaJIbHO-€KOHOMIYHOTO PO3BUTKY Ta 3a-
xucTy criokuBadiB. 1L{omo mporo ocHOBOIO
s Crparerianoi metu VI ciry>kuTh pexo-
MeHparis 45 Topsaxky AeHHOTO B Tamys3i

PO3BUTKY [2], 3TiIHO 3 SIKOK OXOpOHa i 3a-
XUCT MPaB IHTEJIEKTYyaJbHOI BIACHOCTI
MAIOTh CIIPUSATH TEXHIYHUM 1HHOBAIISIM
1 mepenadi it po3MOBCIOMKEHHIO TEXHOII0-
rii 10 B3a€MHOT BUTO/TM BUPOOHHUKIB 1 KO-
PUCTYBa4iB TEXHIYHMX 3HAHb TAKUM YH-
HOM, 100 CIIPHUSATH JTOCSITHEHHIO COIIiallb-
HO-CKOHOMIYHOTO 100po0yTYy 1 OanmaHcy
mpaB Ta 000B’s3KiB. [lokazoBuM € i mo-
CBiX misTbHOCTI KOHCYIBTaTHBHOTO KOMi-
tery i3 3axucty npaB (KK3II), oo OyB
3acHOBaHM [eHepanpHOIO acamOieero
BOIB y 2002 p. [3]. Le#t KomiteT Hami-
JIEHUJ MaHJaTOM Ha HAJAaHHA TEXHIYHOI
JIOTIOMOTH Ta 3IMCHEHHS KOOPAUHAIi{
B TalTy3i 3aXHCTY IpaB (pa3oM i3 TUM HOP-
MOTBOPYICTh YITKO BUKITFOUAETHCS 3 IIHOTO
MaHgaTa). 3rigHo 3 PekxomMeHmamismMu
KK3IT mpuisisie royioBHY yBary: KOOpJiu-
HAaIll TisJIbHOCTI 3 JIEP’)KaBHUMU Ta TPH-
BaTHUMH OpTraHi3allisIMH 3 METOI0 OOPOTh-
0u 3 KOHTpadaKIi€ero 1 MpaTCTBOM; MPO-
CBITI TPOMaJICHKOCTI; HaJJAHHIO JIOTIOMOTH;
KOODP/IMHAIIIT 3 METOFO ITPOBEICHHS HaIli0-
HAJILHUX 1 pEriOHAJIbHUX HABYAJIBHUX IPO-
rpam Juis BCiX BIAMOBIAHUX 3allIKaBICHUX
CTOpiH; 00MiHY iH(pOpPMAIII€I0 3 MUTAaHb
3aXHUCTY TIPaB.

VYkpaina Mae BUXOAMTHU I 3 €Bpomeii-
CBKOTO JIOCBI/Iy Y YaCTHHI 3aXUCTy MPaB
IHTENeKTyalbHOI BIACHOCTI. AJ[)KE CTBO-
PCHHS €JUHOT'O EBPONEHCHKOIO PUHKY I10-
Tpebye TapMOHi3allii BiAMOBITHUX HAaIlio-
HAJIPHUX 3aKOHOJ/IaBCTB JIEP)KaB — YJICHIB
€C, a TakoX MOJIMNIIEHHS CUCTEMH 3a-
XUCTY 1HTENEKTyallbHUX MpaB Ha MiX-
JnepxaBHOMY piBHI. [Ipo BaxIUBICTH
OCTAaHHBOT'O CBIAYaTh MOJOKCHHS PO
posmmpenHs komneteHmnii €C y chepi
TOPTOBEJIEHUX aCIEKTiB IHTEIEKTyalbHOT
BiacHocTi B Hinbkomy noroeopi €C Bij
26 nrororo 2001 p., sikuii HAOYB YMHHOCTI
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3 1 mororo 2003 p. 3aXuCT IHTEIEKTyallb-
HOI BJIACHOCTI SIK HEBiJl'€MHOTO IpaBa JIto-
JMHU TporoyiomeHni y 4. 2 ct. 17 Xaprii
OCHOBHHX TpaB €Bporeiicbkoro Corozy,
cxBanienol y BepecHi 2000 p. Texct Xaprii
He OyB BKITFOueHUH 110 JlicaOoHCHKOTO 110-
roBopy Bix 13 rpynas 2007 p., onHak ii
MOJIOKEHHS € 000B’SI3KOBUMH. Y CTarTi 6
Horoeopy €C 3akpimieHo, mo «€C mo-
Ba)kae Mpasa, CBOOOAN Ta MPHHIUITH, BU-
KJIaZeHi B XapTii 3 mpaB JIOOUHM» [4].
[IpaBo iHTENEKTYyaIbHOT BIACHOCTI TIO-
LIUPIOETHCS B JiepkaBax — wieHax €C,
Oe3mocepeHbO BIJIMBAIOYM Ha HAIio-
HaJIbHI CUCTEMH MPaBOBOi 0XOpoHH. [1po
HOTo TO3UTUBHUN BIUIMB CBIAYUTH MPH-
KJIaJ] HallluX cyciaiB — kpain CxigHoi €B-
pormu, siki Bxe HaOynu uneHcTBa B €C
(ITompmia, Yexis, CnoBauumHa, KpaiHH
BanTii, Yropuuna, bonrapis, Pymynis).
Jiis nux feprkaB opieHraitist Ha mpaBo €C
Oyiia Ba)KJTMBHM YHHHUKOM PO3BHUTKY Ha-
L[IOHAJILHOT'O 3aKOHOZIABCTBA, BPAXOBYIOUH
Toi (paKT, mo 3 6araTboX acMeKTiB MPaBoO
iHTenekTyanbHoi BaacHocti €C Bumepe-
JDKA€ BIJIMOBIIHI HOPMU HA PiBHI PETyIIO-
BanHst BOIB, a B iesikux Bumnaikax — i po3-
BHTOK IIpaBa 1HTEJIEKTyalIbHOI BIaCHOCTI
CHIA. Cumig 3ayBaXuTH, IO CTAHIAPTH
OXOPOHH 1 3aXHCTY IPaB iHTEIEKTYaIbHOT
BJIACHOCTI €BpOCOIO3y BiIirpaloTh BUPi-
LIaJIbHY POJIb SIK MiJ] 9ac BIOCKOHAJICHHS
HaI[IOHAJIbHUX CHCTEM OXOPOHH, TaK 1 i
Yac OIiHIOBaHHS e(DeKTUBHOCTI pearizaril
npas. [Ipu npomy nopsiz i3 UUCIEHHUMU
JUpeKTUBaMHu Ta pertameHTamu €C, mo
PETYIIOIOTH cepy iHTENeKTyalIbHO1 Biac-
HOCTI, HacaMmIiepes y 4acTHHI MPaBOBOi
oxopoHu, 29 kBitHs 2004 p. Oyno npu-
vaaTo JupextuBy Ne 2004/48/EC €Bpo-
neiicrkoro mapinamenty i Pagu €C mpo
3a0e3meueHHs IpaB Ha 1HTEJIEKTyalbHY

BJIACHICTb, L0 MOIIMPIOE CBOIO AiI0 HA
€BporieiCchKUi eKOHOMIUHU TIpocTip [5].

€Bporieiicbke CIIiBTOBAPUCTBO AKTUBHO
MIPOBATUTH TOJIITHUKY, CTIPSIMOBaHY Ha Ti-
BUIIICHHS PiBHS 3aXHCTY MPaB iHTEJIEKTY-
aipHOI BacHocTi. Hampukman, y 2003 p.,
xonu Icranis ronoByBana B Pagi €C, Bona
BUCTYNHJIA 13 TIPOTIO3UIII0 CTBOPUTH €B-
POIEHCHKHI ITYHKT CIIOCTEPEKEHHS 32 I10-
PYLICHHSIMHU IIPaB iHTEJIEKTyaJIbHOT Bilac-
HoCTi. Y 2010 p. cTpyKTypa i TOBHOBA-
xeHHs [lyHkTy cnocrepexeHHs Oynu
posmupeni. ns eBponeilchbkux Kpain
XapaKTepHUM € CTBOPEHHS OpraHis, Ai-
SUTBHICTD SIKUX CTPSMOBaHA Ha OOpOTHOY
3 MOPYLICHHSAMHU IIPaB 1HTEJIEKTyalbHOI
BJIACHOCTI Ta 3aXHCT Takux npas. llpu-
KJIaJlaMi MOXYTh Oyt MiXranyseBa Ko-
MicCisi 10 OOpPOTHO1 3 MOPYIICHHSIMU IIPaB
npomucioBoi Biacuocti (CAPRI) B Ic-
madii, sixka y 2014 p. mepexxuna cyTTeBe
pedopmyBanus [6]; I'pyna i3 3axucty
npaB JlaHii, ctBopena Hampukinimi 2015 p.
Ha 6a3i BizoMcTBa 3 maTeHTIB i TOBapHUX
snakiB Janii (DKPTO). [Ipuuomy nis
LJIEH MIXKB1OMYOro CIiBpOOITHUIITBA
B Jlanii 3 2008 p. dynkmionye MinicTep-
ChbKa Mepeska 1o 60poTh0i 3 MOPyIIeHHS-
MU IIpaB iHTEJEKTYaIbHO1 BIACHOCTI, L0
00’eqHye 3ycHIUIs 0aratboX JIepHKaBHUX
cTpykTyp [7; 8].

s Ykpainu, 1110 B3sj1a Kypc Ha €BpO-
iHTerparito me Ha modarky 2000-x pp.,
i aKTUBHO MOro peaii3ye, HUTaHHS 3a-
XHUCTY MpaB 1HTENEKTyaJbHOI BIACHOCTI
Ha0yBarTh JIOJIATKOBOIO 3MiCTy. 30Kpe-
Ma, ykiapmu y 1994 p. Yrogy npo napt-
HepcTBO Ta cniBpoOiTHHITBO 3 €C, a Ta-
ko BerynuBmm y 2008 p. mo COT (o
MOTSAIYIO 32 cOO0I0 3aCTOCYBaHHS Yroau
PO TOPrOBEJIbHI ACIIEKTH NPaB iHTEJICK-
tyanbHoi BnacHocti (Yroau TRIPS) [10]),
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VYkpaina B3si1a Ha cebe 3000B’s13aHHS 3a-
0e3rmeynTH piBeHb 3aXHUCTy cepH iHTe-
JEKTYaJIbHOT BJIACHOCTi, aHAJIOTIYHUI
icHyrouomy B €Bpomnelicbkomy Co1o3i.
3a3HavyeHi 3000B’s13aHHS HE € TOJOCIiB-
HUMH, aJ)K€ Ha ChOTOJHI €KOHOMIYHI
CaHKIUii 32 HEBUKOHAHHSI 11i€1 yMOBHU BXKe
3aCTOCOBYBAJIOCS BITHOCHO KpaiH — uJie-
HiB COT (30kpema, mono [anii, [pranmii,
I'peuwif).

B VYroxi mpo Acomiariro Mibk Ykpai-
HOIO, 3 OJTHI€T CTOPOHU, Ta €BPOITCHCHKIM
CorozoMm, €Bporneiicekum CrriBTOBapu-
CTBOM 3 aTOMHOT eHeprii 1 IXHIMH Jiepxa-
BaMH-4JICHaMHU, 3 1HILIOT CTOPOHH, paTudi-
koBaHili 16 BepecHs 2014 p. BepxoBHot
Panoto Ykpainu ta €BponeiicbkuM map-
nmamMeHToM [9], TimaBa 9 mpucssueHa 6e3mo-
CepelHhO 1HTENEeKTyalbHIl BIaCHOCTI.
V crarri 157 Yroay BU3HAYE€HO OCHOBHI
JB1 1Tl Y il HapuHi: a) CIPOILEHHs CTBO-
PEHHSI 1 KOMEPIIHHOTO BUKOPUCTAHHS 1H-
HOBAIIHHUX MPOAYKTIB Ta MPOAYKTIB
TBOPYOI MisTbHOCTI Ha TepuTopii CTopiH;
i b) MOCSTHEHHS HAJIEKHOTO Ta €(hEKTUB-
HOTO PiBHS OXOPOHH 1 3aXHCTY TpaB iHTe-
JICKTYaJIbHOT BJIACHOCTI.

OTxe, HACKHUH Ta ePEKTUBHUM pi-
BEHb 3aXMCTy IpaB 1HTEIEKTyaJbHOI
BJIACHOCTI Ma€ PO3YMITHCS K OJHWH 31
CTpaTeriuyHux HampsMiB peopmyBaHHs
HAI[IOHAIBHOTO 3aKOHO/IaBCTBA Ta MPaBO-
3aCTOCOBHOI MPAaKTUKH y IJIOMY B Ha-
MpsiMi €BPOTIEHCHKOI IHTErparii.

Bigsnayumo, 1o HeoOXigHICTh CTBO-
PEHHS YMOB U151 HAJISKHOTO 3aXUCTY ITPaB
IHTENEKTYaJIbHOI BIIACHOCTI PO3YMIETHCS
il Ha BHYTpinoniTHaHOMY piBHi. CTpareri-
€10 CTaJIOTO PO3BUTKY « YKpaiHa — 2020»,
3aTBepKeHo YkazoMm Ilpesunmenra
VYkpainn Big 12 ciunsa 2015 p. [11], 3axuct
MpaB iHTEJIEKTyaJbHOI BIaCHOCTI BHU3HA-

YeHUH SIK BEKTOP pedOopMyBaHHs 3a Ha-
NPSIMOM HalliOHATBHOT OE3MEKH.

OTxe, 13 MeTor0 3a0e3rnedeHHs edek-
THUBHOTO 3aXMCTy IIPaB IHTEJIEKTYyaJbHOI
BJIACHOCTI YKpaiHa MpupeyeHa 10 3anpo-
Ba/PKCHHSI IPOTPECUBHUX €BPOICHCHKUX
CTaHJapTiB Ta MIXKHAPOAHOI MPAKTHKH.
JloisIbHO 3ayBaXkKUTH, 1[0 HA HEOOXIJI-
HICTb BIIPOB/KEHHSI TPOTPECUBHUX Tpa-
BOBMX CTAaHAAPTIiB 3BEPTAIOThH yBary Ipo-
BiJIHI BYCHI YKpaiHU, y TOMY YHCIi — U y
cdepi nuBiNbHOrO MpaBa. 30KpeMa, CTo-
COBHO TOTOBHOCTI T aKTyaJIbHOCTI CIIpUii-
HSTTS TAKUX CTaHJIAPTIB HArOJIOIIYE aKa-
nemik HAIIpH Yxpainu H. C. Ky3uerona,
sIKa BBaJ)KA€ I1€ OJHHM i3 OPIEHTHPIB PO3-
BUTKY IpuBaTHoOro mpasa [12, c. 139].
CTOCOBHO c(pepu IHTEIEKTYyaIbHOI BiIac-
HOCTI MU Ma€eMoO J100pe po3yMiTH, 110
CIIPUHUHSATTS MPOTPECUBHUX MPABOBHUX
CTaHJAPTIB Ma€ 3MIHCHIOBATHCS HE JIUIIIC
MarepiaJlbHUMH, a i IpoLecyaJbHUMU ra-
Jy35IMH, 3HAXOAUTH 3aKPIIUICHHS HE JIUIIE
B MaTepialibHUX, a H Y IpouecyalbHUX
aKTax HalliOHAJIBHOTO 3aKOHO/IABCTBA.

Yacturoro 1 ct. 54 Koncturyii Ykpa-
iam [ 13] rpomMamssHaM rapaHTyIOTHCS CBO-
0oma niTepaTypHOi, XyA0KHbO1, HAyKOBO1
TBOPUOCTI, 3aXHCT iHTEJIEKTYaIbHOI BiIac-
HOCTI, IXHIX aBTOPCHKHX TPaB, MOPAJIbHUX
1 MarepialbHUX iHTEPECiB, 110 BAHUKAIOTh
y 3B’SI3KY 3 pI3HUMH BHJAMU IHTEIEKTY-
ampHOI misTbHOCTI. KoXKHUH TpoManssHiH
Ma€ MpaBo Ha Pe3yJbTaTH CBOE] iHTENIEK-
TyaJibHO1, TBOPUYOI JisSUIBHOCTI, HIXTO HE
MOK€ BUKOPHCTOBYBATH a00 MOLIMPIOBATH
ix 6e3 Horo 3roau, 3a BUHATKAMHM, BCTa-
HOBJICHUMU 3aKoHOM. HenapemHo roso-
PATh, IO MAaifHOBI TIpaBa TBOPIIIB BHUCTY-
MAlOTh PYIIiIHHOIO CHJIOI0 PO3BUTKY iHTE-
JIEKTyaJIbHOTO MoTeHuiany Kpainu. Okpim
Koncrutyuii Ykpainu, npaBoBiJHOCHHU
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y chepi iHTeNneKTyanbHOT BIACHOCTI pPery-
moThess HopMamu L{usinsHoTO, Kpnmi-
HallbHOTO, MuTtHoro, ['ocrionapcekoro
koziekciB Ykpainu, Konekcom Ykpainu rpo
aJIMIHICTpaTUBHI MPaBONOPYILIECHHS, TIPO-
[eCyaTbHUMH KOJIEKCaMH, TTOHA[] TeCATh-
Ma CIIEI[aJbHUMH 3aKOHAMM W OUIBII SIK
COTHEIO T11/[3aKOHHUX HOPMaTHUBHO-TIPABO-
BUX akTiB. 3a3HaueHa cdepa CyCHiIbHIX
BiJTHOCHH 3HAMIIUIA CBOE 3aKPIMJICHHS U Y
JEKUTBKOX JTeCSITKaX MIXKHAPOIHHUX JIOTO-
BODIB Ta aKTiB, yYACHUIICIO TKUX BUCTYIIAE
VYkpaina.

[{o cTocyeThCsl MUTaHb CYyAOBOTO 3a-
XUCTY IMPaB IHTEJIEKTYaJIbHOI BIACHOCTI,
TO TIPABO HA CYJJOBHH 3aXUCT € KOHCTHUTY-
[IHAM TTPaBOM TPOMAJISTH BiIITOBITHO 110
ct. 55 Koncrutymii Ykpainu. Lls sHopma
BitOMBae miaxoau, 3akpiruieni KoneeHiri-
€10 MPO 3aXHCT NPaB JIOAUHHU 1 OCHOBO-
MMOJIOXKHHUX CBO0O; ajuke cT. 6 KonBeHmii
3aKpIMJIeHO MPaBO Ha CIIPAaBEIJIMBHH CY-
noBui po3rian [14]. Kpim toro, 3axuct
MIpaB iHTENEKTYaIbHOI BIACHOCTI JIOTILITh-
HO pO3MIISIaTH HacaMIiepe]] uepes3 Mpu-
3My peasizallii NpUHIUIY 3aXUCTy IU-
BUTBHUX MpaB Ta 3aKOHHHUX 1HTEPECIB,
BiAMOBiAHO 70 CT. 3 [IUBITEHOTO KOJEKCY
VYkpainu [15].

3axuCT MpaB Ta 3aKOHHUX 1HTEPECIB
ABTOPIB, BIIACHUKIB OXOPOHHHX JIOKYMEH-
TiB peaizyeThcs uepe3 MeXaHi3M 3aXHCTY,
SIKMI B OCTATOYHOMY ITiJICYMKY SIBIISIE CO-
6010 cuctemy (GhopM, Crtoco0iB Ta 3ac00iB
JUSTTBHOCTI BIIITOBITHUX IOPUCAUKITIHHIX
OpraHiB i 3aIliKaBJIEHUX OCi0, CIPSIMOBaHy
Ha BU3HAHHS Ta MMOHOBJICHHS TIOPYIICHUX
IIpaB, IPUITUHEHHSI TOPYIICHHS TIPaB 1 3a-
KOHHHX 1HTEpECiB aBTOPIB, BIACHHUKIB 0XO-
POHHUX JOKYMEHTIB Ta Ha 3aCTOCYBaHHS
10 TIPABOTIOPYIITHUKIB 3aX0IiB IEPKABHO-
TO TIPUMYCY.

3axucT NpaB Ta 3aKOHHHUX iHTEpECiB
Cy0’€eKTiB MpaBa iHTEJIEeKTyaJIbHOI BiIac-
HOCTI 3JIIMCHIOETHCS 3@ JIONIOMOTOIO TIe-
pendaueHNX YMHHUM 3aKOHOIaBCTBOM 3a-
XOJIB I10J0 X BU3HAHHS Ta IIOHOBJICHHS,
NPUIMHEHHS iX MOPYIICHHS, 3aCTOCYBaH-
Hsl 10 TPAaBONOPYLIHHUKIB 3aXO01B IOPHINY-
Hoi BigmoBigaidsHOCTI. CrarTs 432 1u-
BITBHOTO KOJEKCY YKpaiHU 3aKpIIITIOE
IIPaBO KOXKHOI 0COOH 3BEPHYTHUCS 10 CYyAY
32 3aXMCTOM CBOT'O IIPaBa iHTEJICKTYaIbHOT
BJIACHOCTI BiAMOBIAHO 10 CT. 16 LluBinb-
HOTO Kozekey Ykpainu. IIpu npomy cyno-
BOMY 3aXHCTY MiJUISTal0Th JIUIIE Ti [TpaBa
cy0’€KTiB MpaBa IHTEJIEKTyaIbHOI BIac-
HOCTI, SIKi OXOPOHSIOTHCS 3aKOHOM.

VY cdepi npaBa iHTEIEKTyaIbHOT BlIac-
HOCTI MOXKYTb 3aCTOCOBYBATHUCS JIBI OCHOB-
Hi popMU 3aXHCTy NpaB — IOPUCIUKITIITHA
Ta HeropucauKmiiHa. [Ipu npoMy npena-
JIFOI0YA POJIb 3aJIMILIAETHCS CaMe 3a I0pUC-
TUKIIHHOIO (hOPMOI0, KA peai3yeTbes
yepes MO30BH 0 CyNy, aIMiHICTpaTUBHY
Bi/INIOBiaJIbHICTh, KPpUMiHAJIbHE MIEPECIi-
JTyBaHHSI IOPYIITHHKIB ITPaB iHTEJICKTyallb-
HOI BJIACHOCTI.

Uu € akTyaJIbHUM 11€ ISl HaIllo1 Kpai-
Hu? 3BHYAiiHO, Tak. AJKE HasIBHICTB IC-
TOTHUX NpoOieM i3 3abe3neueHHsIM Ha-
JISKHOTO 3aXUCTY MpPaB iHTEIEKTyalbHOT
BJIACHOCTI BHU3HAIOTH K O€3M10CEPeTHbO
TBOPIII 00’ €KTIB 1HTEIEKTyaJIbHOI Biac-
HOCTI, TaK i mpodeciiiHe cepenoBuIe,
i MikHapojHa cripHOTa. Ha OinbirocTi
nyOJIiYHUX 3aXO0JiB, IO HPOBOASTHCS
y cdepi iHTeleKTyalbHOI BJIACHOCTI,
Y TOMY YHMCIIi 3 3a]Ty4€HHSIM MKHAPOIHUX
oprasizariiii Ta npeJCTaBHUIITB, TATAHHIM
3aXUCTY MPUAUISETHCS YU HE HAKOIIbIIA
yBara. [Ipukiianom Moxke OyTH 3ycTpid
KEpPiBHHKIB YPSA0BUX OPraHiB 3 MPEACTaB-
Hukamu €Bpokomicii 30 Bepecust 2015 p.,
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Ha sKii, paKTHIHO, BiMOyBaBCA 3BIT MO0
MUTaHb IMIUIEMEHTAIIi1 Yroau mpo Acorti-
amiro 3 €C y cdepi iHTeNneKTya bHOT Biac-
HOCTI JI0 HalliOHAJBHOTO 3aKOHO/IABCTBA.
I ocHOBHa yBara, i OCHOBHI BUMOT'H 3BY-
Hyanyd came IoJ0 3axucTy. Te came Oyio
JIEHTMOTHBOM TIPH OOTOBOPEHHI BIKE ITH-
TaHb pe()OpMyBaHHS JIEP)KABHOT CUCTEMH
1HTEJNEeKTyaIbHOT BIACHOCTI, IO TPOXO-
ISTh OCTAaHHI JEKIIbKa MICALIB Ha Maii-
naHIuKy MiHicTepcTBa €KOHOMIYHOTO
PO3BUTKY Ta TOPTiBIi YKpaiHu. ¥ ToMy
YUCI — Ha OCTAHHBOMY «KPYIJIOMY CTO-
Ty, 110 BiOYBCS ITiJ TOJIOBYBaHHSM TIep-
Ioro Bile-npeM’ep MiHicTpa YKpainu
C. Ky6iBa 16 TpaBHs 32 y4acTIO HApOIHUX
NeyTariB, M>KHAPOJHUX OpTaHizamii,
npoeciifHOTO cepenoBuIIa, HAYKOBUX
KiJ To110, e OyNI0 BU3HAUEHO, 110 cepa
IHTEJIEKTYaJIbHOT BIACHOCTI B LIJIOMY
€ OCHOBOIO JJIs PO3BHTKY 1HHOBaLlilHOT
CKOHOMIKH jgepxaBu. | Ypsa mis cede
po3msagae 1m0 chepy AK MpiOpUTETHY.
OTtxe, MatoTh OyTH PO3B’sI3aHI OCHOBHI
poOeMHu, IO CTOATh Mepel i€k che-
pO¥0, Jic TUTAHHSI 3aXUCTY MOCIAI0Th BU-
3HaYaIbHE MicCIIe.

Amxe B YKpaiHi, He3Ba)Kal0un Ha 3Ha4-
Hi 3pyIIeHHS B HanpsiMi POpMyBaHHS SKiC-
HOT paBOBO1 6a3H MO0 MUTAHb IPABOBOI
OXOPOHU 00’ €KTIB iHTEIEKTyaJIbHOT BlIac-
HOCTI, TUTaHHSI 3 TOPYIICHHIMH IPaB iH-
TEJICKTyaJIbHOT BJIIACHOCTI, a OTXKe, 1 3 3a-
XMCTOM TaKWX IPaB, 3aJUIIAIOTHCS 371e-
OLTBIIIOTO HE BUPIMICHUMHU.

Cepen HUX IOCTaTHBO OKPECIIUTH X04a
0 Ti, 1110 B’Xe HaOy/ M BU3HAHHS HA JepKaB-
HOMY piBHi [16]:

— BIJICYTHICTb 3aXHCTYy IpaB iHTEIEK-
TyaJIbHOI BJIACHOCTI B Mepexi [HTepHeT;
BiJICYyTHICTh HOPMAJIbHUX MEXaHi3MiB (ik-
carlii Takux MOpyIICHb;

— BIJICYTHICTb BUIAJIKiB MPUTATHEHHS
JI0 BIJIIOBIAAJIbHOCTI BJIACHUKIB CAaMTIB 13
MipaTChbKUM KOHTEHTOM;

— BIICYTHICTB JTi€BHX IHCTPYMEHTIB 3a-
XHUCTY TpaB iHTEIEKTyalbHOI BIaCHOCTI
(bakTHYHO, IHCTUTYIIOHATBHA HECIIPO-
MOKHICTh TPABOOXOPOHHHX OpPraHiB);

— «IaTeHTHUH TPOJIHIY, SKUH B YKpa-
iHI Mae CBOIO crenudiKy ¥ peanrizyeTbCs
y BAJISIAI IIaxpaicTBa y cdepi ToBapis
3araJlbHOrO BKUTKY, 30KpeMa — IIPH MUT-
HOMY O(hOPMIICHHI;

— BUKOPHCTaHHsI HEJIEH31HHOTO Mpo-
rpamMHOTO 3a0e3MeUeHHs B JIepKABHUX
opraHax;

— BIZICYTHICTh HaJEKHOTO 3aXHUCTy
IpaB aBTOPIB Ta BUKOHABIB y 3B A3KY
3 HagBHICTIO HENPO30POTO MEXaHi3My
300py Ta po3MOAlly aBTOPCHKUX BHUHA-
ropoj 4epe3 opranizailii KOJIGKTHBHOTO
yIIpaBJIiHHS;

— HaJ3BWYaliHA YCKJIAIHEHICTh 3i-
OpaHHs JOKa3iB AJIs 3aXMCTy OPYIIEHUX
IpaB iHTENEKTyaIbHOI BIaCHOCTI y Cy[10-
BOMY TMOPSJIKY B 3B 513Ky 3 HEOOX1/IHICTIO
3aJIy4eHHSI CY/I0BO-EKCIIEPTHUX JOCIi-
JUKCHB, STKI MOXKYTh TTPOBOIUTH HIHI Maii-
JKe JIBa JECATKH CYJOBUX EKCIIEpPTiB Ha
BCIO KpaiHy;

— BIJICYTHICTh €()EKTHBHOTO CYIOBOTO
3aXHCTY y 3B’SI3Ky 3 HasiBHICTIO TPhOX
FOPHUCIVKITIN, 9epe3 SKi BUPIIIYIOTHCS TaKi
crpaB® (3arajibHi, aAMiIHICTPATHBHI Ta
TOCIIONIAPCHKI Cy/IH);

— BiICYyTHICTH pO3p00iIeHOT cTparerii
10710 OOPOTHOM 3 HASIBHUMH OpPTraHi30Ba-
HUMH PUHKAaMU 3 MiPaTChbKUM KOHTEHTOM
Ta KOHTpadaKTHOIO MPOAYKITI€I0 (MEIHITN-
Ha, AIIK, FMGGQG);

— BIICYTHICTb HAJI)KHUX IIPABOBHX Me-
XaHi3MiB I]0JI0 3aCTOCYBaHHSI 3aXO/[iB
FOPUIMYHOT BiJIIOBIAJILHOCTI (BiJ] HEBIA-
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710 cOpMyITbOBaHUX HOPM aaMiHiCTpa-
TUBHOTO Ta KPUMIHAIBHOTO 3aKOHO/IaB-
CTBa JI0 HEMPUHHATUX METOJMK PO3PaXyH-
Ky 30MTKIB, 3aBJaHUX MOPYILICHHSIMHU ITPaB
IHTEIIeKTyaJ IhbHOI BIIACHOCTI).

1 et mepenik MOJKHA TTPOJOBKYBATH.

B 0CHOBI IIUX SBUIII JICKUTH 1114 HA3-
ka (axTopiB. HeBperyapoBaHiCTh 3HAYHO-
O psily MUTaHb Ha 3aKOHOAABUOMY PiBHI,
HAsBHICTH KOJIi3iii Ta mporanuH. BigcyT-
HicTh cTpaterii OaueHHs HaliOHAIBHOI
TIOJTITUKH Y cepi IPpaBOBOI OXOPOHH H 3a-
XHMCTYy IPaB 1HTEJIEKTyaJbHO{ BIACHOCTI.
BiacyTHicTh ynpoaoBx 0araTbox pokiB
yBaru 3 00Ky Jep>KaBHUIIBKUX OPTraHiB 10
MUTaHb IHTEJIEKTYaNbHOI BIacHocTi. Onu-
HUYHI TApIAMEHTCHKI Y1 KOMITETChKI 4H-
TaHHs, IpUcBsUeHi 11 cepi (2007, 2009,
2014 pp.), sKi Tak i He MPUBEIH, 37e01Tb-
II0T0, JI0 BTIJICHHS HA TIPAKTHUII OLTBIIIOC-
Ti IpUUHATHX 3a IX pe3ylbraramu pi-
meHb. HeedekTuBHe nepxaBHe ynpas-
niaHs. [Tops 13 MM OTHIM 13 KITFOUOBUX
(haxTOpiB Mae po3ymiTHCS HUZBKHH Ppi-
BEHb KYJbTYpPHU IHTEJIEKTYaJlbHOI Bllac-
HOCTI, BiICyTHICTb IOBar# 10 MPaB TBOP-
LiB Ta MPaBOBIACHUKIB.

Yu € mepcrneKTHBU MBHUIKOTO PO3B’si-
3aHHS OUX MpobiemM? Y TPHHIHNII, TIEB-
HOIO MIpOIO €. SIKIIIO0 TOBOPUTH PO 3aKO0-
HOMaBYi IHIIIATUBH, 1110 3AIHCHIOIOTLCS SIK
yPSJIOM, TaK i HAPOIHUMU JeIyTaTamu’,
TO MPUKIAIOM IOTOYHOTO PO3B’SI3aHHS
3as1BJICHHUX BUILE POOJIEM MOXYTh CIIYTy-
BaTH Takl 1HII[IATUBH.

30Kkpema, iHIIIaTHBH Y HAIPSMi TIPOTH-
nii [areprer-miparcty. [Ipotsrom 2012—
2014 pp. Ykpaina Oyna «mipatom Ne 1y
y cBiti (3a criuckom 301). OHUM i3 KPOKIB

! 3a pesynbraraMu AisSUIBHOCTI pOOOYHX IPYII,
T. 9. 33 y4acTIO HayKOBIIiB IHTEJIeKTyaIbHOT
HAI
BracHocti HAIIpH Ykpainu.

YCYHEHHS LIbOT'0 SIBUILIA CTAJIO IIOAAHHS 10
BepxosHoi Pagu Ykpainu npoekty 3akoHy
«IIpo BHeceHHsI 3MiH 10 JACIKHX 3aKOHO-
JABYMX aKTiB YKpaiHH IO/I0 3aXUCTYy aB-
TOPCHKOTO MpaBa i CyMKHHUX MpPaB y Me-
pexi IaTepueT» (peectp. Ne4629 Bifg
10 TpaBus 2016 p.).

I3 MeTor0 yCyHEeHHS MipaTChKOTro KOH-
TEHTY, 30KpeMa ayaio/Bifeo, BUBEACHHS
JICCATKIB MIJIHOHIB JIOXO/IB Bijl MOKa3y
peKJiaMU Ha MipaTChKUX calTax B OMO-
MaTKOBYBaHE cepemoBuUIe, 28 ciuHs
2016 p. mapaaMeHTOM OPUMHATO y HeEp-
IoMy YMTaHHI IpoekT 3akoHy «IIpo nep-
KaBHY MIATPUMKY KiHemartorpadii
B Ykpaini» (peectp. Ne 3081-J] Bix 27 nuc-
tomaga 2015 p.). Kpim Toro, y BepxoBHhiit
Pani Ykpainu 3apeecTpoBaHO 3aKOHOIIPO-
ekt «IIpo BHECeHHs 3MiH 110 cTarTi 5 3a-
KOHY Ykpainu “IIpo po3moBCIOIKEHHS
NPUMIPHHUKIB ayldioBi3yalbHUX TBOPIB,
(dboHoTpam, Bieorpam, KOMIT IOTEPHHUX
nporpaM, 6a3 maHux’ (100 MOAOTAHHS
TiparcTBa Ta MOJIMNIIEeHHS 1HBECTHIIIIHO-
ro kiimary )» (peectp. Ne 4571 Big 4 Tpas-
Hsa 2016 p.).

VY 2015 p. y crpykrypi HarionanbHoi
noinii Ykpaiau OyJIio CTBOPEHO cCIierria-
T30BaHUHN TIIPO3iJ 10 60POTHOI 3 TIpa-
BOTIOPYIICHHIMH Y cepi iHTeIeKTyalb-
HOI BIIacHOCTI. 3a 1el yac Oy0 BiIKpH-
To 802 KpUMiHAIBHUX NPOBAIKEHHS
1010 IOPYIICHHS [TPaB iHTENEKTYaIbHOT
BJIACHOCTI, y T. 4. 466 — 3a (hakTamu mo-
pPYIIEHb aBTOPCHKOTO MPaBa i CYMIKHUX
npas [16].

[HiniaTHBY B HAIIPSMI YIOCKOHAJICHHS
c(hepu opraizailiif KOJIEKTUBHOTO yIpaB-
ninas (OKY). 3apas B Ykpaini gie 19 OKY,
K1, (PaKTHIHO, OTPUMYIOTh BHHATOPOIY
0e3 HaJIe)KHUX MiACTaB (BiACYTHICTH pe-
AIBHUX JIOTOBOPIB 3 aBTopamMu ). HasiBHICTS
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HEMpPo30poro MexaHi3my 300py 1 po3momi-
JIy aBTOPCHKUX BHHATOPOA (PUHOK aBTOP-
CHKHX 1 CYMKHHEX IPaB OIIHIOETHCS, TIPH-
onm3Ho, B 1,52 Mupxa rpH, HATOMICTh
¢daxrryni nani OKY — 60 muH rpH). Bin-
CYTHIH Ji€BUH KOHTPOIB 32 PO3IOAIIOM
BUHAropoJl, Ta BiZICYTHS MOKJIMBICTD CTBO-
peHHs (OHIIIB PO3BUTKY KYJIBTYPH 32 pa-
XYHOK TaKMX BHecKiB. Ha ix ycyHeHHs
3MIACHEHO PSJT 3aX0IiB, 30Kpema, 16 rpya-
Hs1 2016 p. Oyiro BUIaHO CIITHHUNA HaKa3
MEPT ta MOH VYkpainu 3a Ne 243/123
«IIpo BHecenns 3MmiH 1o [lopsinky obmiky
opraHi3aliif KOJIEKTUBHOTO YIIPaBIiHHS.
[Ipunmueno B3saTTA Ha 00MiK HOBHX OKY
710 IPUHHATTS BiAMNOBIAHOTO 3aKoHy. Po3-
pobneno npoekt [1nany aiii 3 po3nepixas-
neHHs O «YAACID». Cteopeno Pany
aBtopiB. Jlo BepxoBHoi Pagu Ykpainu
BHECEHO MPOEKT 3aKOHY IMIOAO MisTTLHOCTI
oprasizaniil KOJIEKTUBHOTO YNpaBIiHHS
(peectp. Ne 4461 Bin 18 kBitHS 2016 p.).
3anporoHoOBaHo iHIIIaTUBY MIONO 3aIpo-
BaIXKCHHSI aBTOMAaTH30BaHOI CHCTEMH 3 00-
JIIKY HaJIXOKCHB, PO3IOITY Ta BUILIATH
BUHArOpOJIH, & TAKOXK ONIPHITIOAHEHHS Bifl-
MOBIHOT iH(pOpMAITii.

JepkaBa HaMaraeTbcs MMOKa3aTH MpH-
KJIaJ] BIPOBAKEHHS TIOJTITUKU 3aXUCTY
IpaB iHTeNeKTyaabHOI BiacHOCTI. [Ipu-
mipom, y MEPT y 2016 p. Buaineno
4,2 MJTH TPH Ha JICTQJTi3aIlii0 TPOTPaMHOTO
3a0e3mnmeyeHHsa. [HIIIOETHCA MUTAHHSA
LIO/I0 3aKJIaJJeHHsI KOIITiB 110 Jlep>kaBHOTO
oromxety Ha 2017 pik i3 MeTorO Jerasiza-
uii I13 y Bcix opranax HeHTpalIbHOI BH-
KOHABYOI1 BiIaau, ake qomnoku 39,9% rta-
koro I13 e Heninensiinum [16].

Bonnouac ciijf 3ayBakuTH, 10 B YKpa-
Hi (pakTHYHO HE CPOPMYITHOBAHO ITiAXO/IIB
LI0/I0 PO3POOKH 3aKOHOAABYOTO PETYIIIO-

BaHHS BUKOPHUCTAHHA B OpraHax Biagu
BUIBHOTO MPOTrpamMHOTro 3a0e3IeUeHHS.
Xoua (haxiBlii, 1110 CIICIIATI3YHOTHCS Y IbO-
My HarpsiMi, BBOKAIOTh, 10 HEOOXiTHUM
€ TIPUHHSTTA Ha PiBHI yps10BOro0 akrta «JIi-
IIeH311 Ha BUTbHE BUKOPUCTAHHS TIPOTpaM
JUISL Iep’KaBHUX OPraHiB YKpaiHu».

MEPT Ta psn iHmumxX MiHICTepCTB (30-
kpema, Minarponomituku, MO3) akTHBHO
3aiiMalOThCsl MiITOTOBKOIO MPOCKTIB 3a-
KOHIB, CIPSIMOBAaHUX HA IMILIEMEHTAIIIIO
VYroau npo Acoriariito Mi>k YKpaiHO0 Ta
€C. Cepen 3aKOHOTIPOEKTIB, poOOTa HA
SIKUMH TPHUBAE, CITiJ] HA3BaTH:

— npoekT 3akoHy «IIpo BHeCEHHs 3MiH
JIO0 JeSIKUX 3aKOHOJABUMX aKTiB YKpaiHU
HIOJI0 BJIOCKOHAJICHHSI MPaBOBOi OXOPOHU
IHTEJIEKTyaTbHOT (TIPOMHUCIIOBOT) BIIACHOC-
Ti» (MATEeHTHUH TPOJIHT);

— npoekT 3akoHy «IIpo BHeceHHs
3MiH 70 NeIKUX 3aKOHOJAaBUYMX aKTiB
[10/10 ITOCUJIEHHS BIiJITOBIIAJIBLHOCTI Ta
3aXUCTy IpaB y cdepi iHTeIeKTyaaTbHOT
BIIACHOCTI»;

— npoekT 3akony «IIpo BHeCEeHHsI 3MiH
JI0 JeSIKUX 3aKOHOJABUMX aKTiB YKpaiHU
11010 BJIOCKOHAJICHHSI TPaBOBOi OXOPOHU
reorpadiyHUX 3a3HAUYCHDY;

— npoekT 3akoHy «lIpo BHeceHHs 3MiH
JIO NeSKUX 3aKOHOMABYMX aKTiB YKpaiHU
10710 BIOCKOHAJICHHSI OXOPOHU Ha KOM-
MOHYBaHHsI HAIliBIIPOBiTHUKOBOTO BHPO-
Oy» (Ttomorpadii iHTeTpaIbHUX MIKPO-
CXeM);

— poekT 3akoHy «IIpo BHECEHHS 3MiH
JI0 ACSIKUX 3aKOHO/ABUYMX aKTiB y cdepi
ABTOPCBHKOTO MPaBa 1 CyMDKHUX MPaBy;

— nipoekT 3akony «IIpo BHeCeHHS 3MiH
JI0 JICSIKUX 3aKOHOJIABUMX aKTiB YKpaiHU
1010 BIIOCKOHAJICHHST OXOPOHH BHHAXO/IB
(KOpUCHHX MOJENEi)»;
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— poekT 3akony «IIpo BHECEHHS 3MiH
JI0 IeSKUX 3aKOHOJABUMX aKTiB YKpaiHM
(1010 TTOCHIICHHS 3aXHCTY MPaB IHTEIEK-
TyaJbHOI BITaCHOCTI)».

Ha nopsiiky 1eHHOMY CTOSITh TaKoX
MATAaHHS PO3pOOJIEHHS 3MiH 10 cTarel
176, 177, 229 KpumiHaIbHOTO KOJCKCY
VYkpainu Ta o crareit 399, 401, 476, 497,
498 MuTHOTrO KOZIeKCy YKpaiHu.

VY npuitasitomy Komiterom BepxoBHoi
Panu Ykpainu 3 muTaHbh HayKu i OCBITH
3akoHOTpoeKTi Ne 3692, moB’si3aHOMY 31
3MiHaMH y c(epi aBTOPCHKOTO MpaBa Ta
CYMDKHHX NpaB, iHIIHOBaHOMY, 30KpeMa,
IT-cepenoBuiiiem, 1110 BAHOCUTUMETHCS Ha
TepIIe YUTAHHS, IPOIIOHY€THCS BHECCHHS
3MiH IIIOJI0 PO3IOJITY IPaB Ha CIyxkO0O0BI
00’ €KTH TIpaBa iHTeNEKTyaIbHOT BIAaCHOC-
Ti, y Tomy ymcai 1o LluBiapHOTO KOAEKCY
VYkpainu.

[HTenekTyanpHa BlacHiCTh Mae OyTH
BH3HaHa ToBapoM y [ocrogapcbkoMy Ko-
nekci Ykpainu. Kpim toro, mae Oytu Ha-
JIarojpKeHa cucremMa 0alaHcoBOl Ta 1mo3a-
0amaHCOBOi 3BITHOCTI IHTEIEKTyaTbHOL
BiacHOCTI. Takok HEOOXiTHUM € TIepeTIIsi
METOJIUKH OITIHKHM BapTOCTI HEMaTepiaib-
HUX aKTHBIB, npuiiHATOI OJIMY BXKE TIO-
HaJI AECATH POKIB TOMY.

[HIIIFOETHCS TUTAHHS MO0 CTBOPEHHS
opraHy mo 00poTh0i 3 miparcTBOM Ta
y4acTh AHTHKOPYMIIITHOTO OIOpO B TIO-
CWJICHHI 3aXMCTy MPaB IHTEICKTyaIbHOT
BJIACHOCTI.

3abe3neueHHsT KOHTPOIIO 3a JIIeH31H-
HUMH BiJIpaxyBaHHSIMH Ta POSUITI POIIO-
HY€TbCs IOKJIACTH Ha opranu Jlep:xaBHoi
¢ickanpHOI ciyx0u YKpainu.

OOroBOPIOETHCS MUTAHHS OMTUMI3ALIIT
JIepKaBHUX OPTaHiB, MiAMPUEMCTB, IHCTH-
TYLi{ Ta opraxizamii, 1o 3a0e3ne4yoTb

BIIPOBAKCHHSI Ta 3aXHCT TPAB IHTENICKTY-
QJIbHOT BIIACHOCTI, 30KpeMa, IIIIXOM CTBO-
penHst HalioHaIbHOTO OpraHy 3 iHTeJeK-
TyanbHOT BracHocTi. Ha nanuit MoMeHT
TPUBAIOTh JUCKYCii 10JI0 MEPCIEKTUB
PO3BUTKY CUCTEMH JIEP>KABHOTO YIIPABIIiH-
Hs T1i€F0 ceporo.

VY cBiTii cynoBoi peopmu, 10 MaE
OyTH BTiJIeHa B YKpaiHi, MPOMOHYIOTHCS
ICTOTHI 3MiHH JIO [IUBIJIBHOTO Ta TOCIIO/ap-
CBKOTO MPOIIECY, IKi CTOCYBATUMYThCS
Oe3nocepeHbO cepu 3axucTy Npas iH-
TeJeKTyalbHOI BIacHOCTI. 30Kpema, Pama
3 MUTaHb CYI0BOI pedopMu MpeacTaBuIa
npoekT BHeceHHs 3MiH 10 LIITK Ykpainu,
KAC Vkpainu, I'TIK Ykpainu [17]. Cepen
3MiH Iepe10aYeHO PO3IIUPEHHS CIIOCO0IB
CYIOBOTO 3aXHCTY Ta 3aC001B JOKA3yBaHHS
(30Kpema, eNeKTPOHHI JOKa3u SIK caMo-
CTIHU 3aci0 J0Ka3yBaHHsI). 3aXKCT MIPaB
MOYKe 3/1IICHIOBATHUCS HE TIIBKH y CIOCiO,
BU3HAYECHUH 3aKOHOM a00 JI0rOBOpPOM, a i
B IHIMUH CTOCIO, KU €()EKTHBHO 3aXH-
m1ae npaso. [IpornonyroThes Ai€Bi MexaHi3-
MU 3a0€3IEUYCHHS TI030BY Ta JOKa3iB (30-
KpeMa, PO3IIMPEHHS CIIoco0iB 3abe3me-
YeHHsI MO30BY, IIHPOKE 3aCTOCYBaHHS
3yCTPIYHOTO 3a0e3Me4eHHs], Bi IIIKOAyBaH-
HS IIKOJH, 3aBJaHOT HEOOTPYHTOBAaHUM
3a0e3meueHHIM M030By ab0 mokasis). Cyn
BUKOHYBaTHME BUKIIIOUHO POJib apOiTpa
1 HIKOJIA — CJI1{4OroO.

[TpONOHYIOTLCS TAKOXK 3MiHH, CIIPSIMO-
BaHi Ha CIIPOLICHHS Ta IPUCKOPEHHS PO3-
TSIy HECKJIAJHUX Ta MEHII 3HAYHHUX
CrpaB; Ha 3a0e3MeYeHHS IPYHTOBHOI Mij-
TOTOBKH Ta PO3MIISAY CKJIaTHUX CIPaB; Ha
3a0e3MeUeHHST CBOEYACHOCTI PO3MIIS LY
CIpaBH Ta MPaBOBOi BU3HAYEHOCTI; BIPO-
BaJKEHHS «EJICKTPOHHOTO CYIy» TOIIO.
VY xoxai pedopmyBaHHS 3aIPONIOHOBAHO
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1 MEXaHI3MH 3ar00iraHHs 3IOBKHBAHHIO
MpollecyaJbHUMU TpaBaMu. SIK ocTaHHI
repenoadeHo 3amo0iraHHs «I030BaM-KJI0-
HaM» Ta IHIIAM IHCTPYMEHTaM MaHiImyJisi-
1ii pO3MO/IIIOM CIIPaB, YMUCHOMY 3aTATY-
BaHHIO CTIPaBH, MaHIITYJIAIII MTiJCYIHICTIO,
a TaKOXK 3aXOIU A1€BOI BIAIIOBIAAIBLHOCTI
3a 3MOBKHUBaHHS MpaBamMu. [ cdepn iH-
TEJIEKTYaJIbHOI BIACHOCTI I1€ € Ha/I3BUYaii-
HO BXJIMBHM, AK€ PO3DIIAL] CIOPIB 13
MOpYIISHHS MPaB IHTEIEKTyalbHOI BiIac-
HOCTI TPUBA€E POKAMHU.

3anpoIroHOBaHO HOBI MPaBHIIA FOPHC-
JUKIT Ta migcyaHocTi. Tak, FopucauKIIis
MIX 3araJIbHUMH, TOCTIOaPChbKUMH Ta aJi-
MiHICTPaTUBHUMH CYJIaMH PO3MEKOBYETh-
Csl 3aJIKHO BIJI IpeMETa, a HEe CTOPIH
cniopy. BinmoBigHo, criopu 3 mopymieHHs
IpaB iHTEJIEKTYalbHOI BJIACHOCTI Tepe-
BaYKHO MTEPEXOJATH JI0 FOPHCIUKINIT TOCTIO-
JNapChKUX CY/iB Ta PO3MISJATUMYThCS
B MOPSIIKY FOCIOaPChKOTO CYJ0YUHCTRA.
[Ipodeciiine cepenosuiie y cdepi iHTe-
JICKTYaJIbHOT BIIACHOCTI CIIPUIHSIIO 1IE SIK
MTO3UTHBHE SIBUIIIE HE JIUIIIE 3 TO3UIIIH T0-
JIETIICHHS O3Sy CIIOPIB MUISIXOM 3MEH-
MIeHHS KITBKOCTI IOPUCAUKININ, a U K
MOKJIMBICTh CTBOPEHHS 0a3M Ui OopMy-
BaHHsI y nojiajbiomMy B Ykpaini [larenT-
HOTO cyay (Cyay 3 iHTeleKTyaJIbHOI BiIac-
HOCTI). AJIKE TUITOBI MOJIEJI CIIeIiabHO-
o MaTeHTHOrO Cy1y BUKOPHCTOBYIOTH
CHIA, Asctpist, Himeuunna, llBemis.
CrBOpeHi Ta Ji0Th MMaTeHTHI cyau y Be-
nukoOputanii, Kopei, TaiiBani, Tainanmi,
®ininminax romro. lle va mouarky 2004 p.
€BpoKOMIcCis 3aIpOTIOHyBaJIa CTBOPUTH
€BponeicbKkuil MaTeHTHUHN CyJ, 10 3a-
HWMEThCS PO3IIISIIOM CIIOPiB y cdepi iHTe-
JIEKTYyaJIbHOI BIACHOCTI, IKMI HUHI PO3IIO-
YUHAE CBOIO JIiSUTBHICTb.

st Vkpainn epextuBHe, KBasTi(hikoBa-
HE PO3B’SI3aHHS CY[JOBUX CIIOPiB, L0 BH-
HHKAIOT 13 MOPYIICHB TIPaB 1HTEIICKTYalb-
HOI BJIACHOCTI, Ma€ HaJ3BUYaiiHEe 3HAUCH-
Hl, aJKE IOTETep caMme CyIOBHI MOPSIIOK
BiJliTpa€ TPEBaJIOI0TY POJIh Y TPOIIeIypax
3aXMCTY MpaB. 3a OCTaHHI JeCATh POKiB
KUIBKICTh MPUWHITUX CYJOBUX pillleHb
CTaHOBHUTH Maibxke 18 tuc. (muB. moxd. 1).
[ KiNBKICTh TAKKX CHOPIB IEMOHCTPYE TCH-
JIESHITIIO JTO 3POCTAHHS.

Jist 3aXUCTy IpaB iHTENEKTyalbHO1
BJIACHOCTI MEPCTIEKTUBHUM € MiATPUMKa
CYZIOM MI>KHapOJHOTO KOMEpLiHHOro ap-
OiTpaxky Ta TPETEHCHKOIO Cydy. AJxke
B YKpaiHi maBHO Ha3pijga HeoOXiTHICTh
AKTUBHOTO BUKOPHCTAHHS aJIbTepPHATHB-
HHUX CYZOBOMY CITOCOO0IB 3aXHCTy IpaB
iHTenekTyanbHoi BaacHocTi. [lpu upomy
ICTOTHY POJib y MallOyTHHOMY Ma€ BiJli-
rpaBaTH Meiallis.

Kpim TOTr0, HEOOX1THIUM BUIJISIAE T10-
CUJICHHS POJi AHTUMOHOIOJIBHOTO KO-
MiTeTy YKpainu y npoueci npunuHeHHs
HeZ00pOCOBICHOT KOHKYPEHII1, AKa MPpH-
TamMaHHa cdepi iHTeJIeKTyalbHOI Biac-
HOCTI. Y 1bOMY CeHCi YKpaiHa mae Ta-
KOK CKOPUCTATHUCS JOCBI1IOM €BPOIEH-
CbKHMX KpaiH Ta Moke 0a3yBaTHCs Ha
€BPOIEHCHhKNX AUPEKTUBAX y N IJI0-
LIVHI.

VYkpaiHa Ma€ CTaBUTH 3a NEPCIIEKTUBY
3a0e3reveHHs ii mpeJcTaBHUKAMHU y4acTi
B po0ouUnX rpymnax €BponelchbKoro Komi-
TETY 31 CIIOCTEPEIKCHHS 3a OPYIIECHHIMU
NpaB iHTEJIEKTyalbHOI BIACHOCTI.

Mae OyTu HanaroJ)keHa aKTHBHA
criBIpans 3 MPaBOOXOPOHHUMH OpraHa-
MHU, 30KpeMa €BpOIOIOM, MUTHUMH Opra-
HaMH, 31 CIemiaJlbHUMH OpTaHi3aIisiMu
€BPOINEHCHKUX KpaiH, CTBOPECHUMH IS
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0opoThOU 3 IOpyIIeHHSIME Y cepi iHTe-
JIEKTYaJIbHOT BIACHOCTI.

OnHak y MepCreKTHBI BU3HAYAILHA
POJIb Y TPOLIEC] YIOCKOHAIEHHS 3aXHCTY
MpaB IHTEJIEKTYaIbHOT BIACHOCTI, Ha HAIII
MOIVISII, HAJISSKUTD HE JIMIIE OpraHam Aep-
JKaBHOI BJaJu (3aKOHO/aBUOl, BUKOHAB-
401, CyI0BO1), a i HayIi Ta OCBIiTi. Y 11hO-
My CEHCI HaJ3BUYAHHO BaXKJIMBUM IS
VYkpainu € GopMyBaHHS MPABOBOI KYilb-
TYPH «4E€CHUX KOPHCTYyBauiB». JloCSATHEH-
HS bOTO 3aBJaHHS Mae OyTH OJHUM i3
3aBIaHb PaBoBoi ocBiTh. Moro ciix Bpa-
XOBYBaTH Mpu GOpMyBaHHI HOBITHIX
OCBITHIX CTaHAAPTIB, 110 HUHI PO3pOOIs-
toTbes i erigoro MOH Ykpainu Biamo-
BiZIHO /10 BUMOT OHOBJIeHOTrO y 2014 p.
3akony Ykpainu «[Ipo Bumry ocBiTy».
HeoOxinnum € BigHOBIEHHS Kypey «lH-
TeNeKTyaJbHa BIACHICTHY B YCIX BHIITUX
HaBYaJbHUX 3aKjIaax, TaK caMo, 5K i 3a-
MPOBA/KEHHS y IKITBHUX MpOTpaMax
3HaHb 3 OCHOB 1HTEJIEKTYaJIbHO1 BJIACHOC-
Ti, a0M IiTH 3Majly HaBYAJIHCS MMOBa3i 10
pEe3yNbTaTIB 1HTEJNEKTYaTbHOI, TBOPUOL
JUSUTBHOCTI.

JlocuTh BaXKJIMBOIO y IBOMY TpoLeci
€ 1 poIib paBOBOi HayKu. Binmosiaxi Ha-
MOPSIMHA LIOJ0 MOIIYKY HUISIXiB 3aXHCTY
MpaB iHTEJIEKTyalbHOI BIACHOCTI 3Ha-
Wi cBoe BijmoOpaxenns y [Ipiopurer-
HUX HarpsiMax PO3BUTKY MPAaBOBOI HAYKH
Ha 20162020 poku, 3arBepaxenux Ha-
HIOHAJILHOIO aKaJeMI€l0 IPABOBUX HayK
VYkpainu y 6epesni 2016 p.

VY upoMy ceHci 3aciyroBy€e Ha yBary
nisutbHicTs HJII iHTEeNnexTyansHOl Brac-
Hocti HAIIpH VYkpainu. Busnauuii,
($akTHYHO, HALlIOHATBLHUM EKCIIePTOM
y cdepi iHTeNneKTyanbHOI BIacHOCTI, [H-
CTUTYT Oepe aKTUBHY Yy4acTh y pO3po0-

JIeHHI O1TBIIOCTI MPOEKTIB 3aKOHOAB-
YUX aKTiB, CIIPSIMOBAaHUX Ha IMIUJIEMEH-
TaIliI0 MOJIOKEHBb YTOIU PO ACOIliallito
3 €C; y ToMy 4HCIi CIpIMOBaHUX Ha
YIOCKOHAJICHHSI POLIEYP 3aXUCTY MpaB
IHTEIIEKTYaTbHOT BIACHOCTI. PimeHHs,
10 IPUHMATUCS Ha MapIaMEHTChKUX Ta
KOMITETChKHX CIYXaHHSX 3 MUTaHb iH-
TEJIEKTyaJIbHOI BJIACHOCTI, TOTYBaJIACS
3a yuacTio axiBui [HcTHTYTY. Binb-
IIiCTh 13 HANpsAMiB pedopMyBaHHS i€l
cepu Takok BU3HAUEHA y UYHMCICHHHX
byHIIaMEHTalbHUX Ta MPUKIAJTHUX JIO-
ciikenusax [actutyty'. Huni B pamMkax
BU3HAUCHUX [IpiopUTETHUX HAMpPSAMiB
PO3BUTKY IPaBOBOI HAyKu [HCTUTYT po3-
pobusie CTpaTerito po3BUTKY Ha Hali-
ONYDKYI 1T’ SITh POKIB, B SIKiil OEpyThCs 10
yBaru OCHOBHI po0OJyieMH, 1110 TOTpedy-
IOTh PO3B’sI3aHHS HA PiBHI HAIlIOHATBHOL
nonituku. Hanpuknaxa, y Hampsimi npa-
BOBOTO 3a0e3MeueHHs B rajxy3i Halio-
HaJbHOT O€3TEeKH Ta Mi’XKHapOTHOTO IIpa-
BOIIOPSJIKY nependadeHo po3poOIeHHs
npoekty 3akoHy «IIpo mpaBoBy OXOpOHY
CEKPETHUX BHHAXOMIB», B MEXaX SIKOTO
BUBUATUMEThCS NOCBija kpain HATO,
IPONOHYBaTUMYThCS MEXaHI3MHU MaTepi-
aJIbHOTO 3a0XOYCHHS 10 CTBOPEHHS Ta
BUKOPHUCTAHHS CEKPETHUX BUHAXO/IIB Ta
3aXMCTY MpaB BUHAXITHUKIB.

Ha nanwnii MmomeHT B [HCTHTYTI TpH-
Bae po0OTa HaJl HU3KOI 3aKOHIB, 30Kpe-

! Tug., 30kpema: Bunanns H/II inTenekTyals-
Hoi BacHocti HAITpHY 3a 2010-2015 poku [Enek-
TpoHHHH pecypc]. — Pesxxum moctymy: http://ndiiv.
org.ua/ua/drukovani-vydannja-instytutu-za-2010-
2015-rr.html; ApxiB HayKOBO-IIPAaKTHYHOTO KYP-
Haiy «Teopis i mpakTHKa iHTENEKTyalbHOI BlIac-
HOocTi» 3a 20062016 poxu [EnexrtpoHHuii pe-
cypc]. — Pexxum nocrymy: http://ndiiv.org.ua/ua/
journal-archive.html.
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Ma, HaJl IPOEKTOM 3aKOHY, OB’ I3aHOTO
3 MATaHHSAMH [IPaBOBOI OXOPOHM Ta 3a-
XUCTY TPaB IHTEIEKTYaIbHOT BIaCHOCTI
B ranysi HanioHaibHoi oOoponu. Tak,
MPOTOHYETHCSI BHECTH 3MiHH J10 ['0cmo-
JapChKOTO KOJIeKCy YKpaiHu, 3aKOHIB
VYkpaiuu «[Ipo gepxaBHe 000pOHHE 3a-
MOBIIeHHsI», «[Ipo oIiHKYy MaifHa, Maii-
HOBHX IpaB Ta npodeciiiHy ouiHOuHY
IiSTBHICTE B YKpaiHi», «IIpo mepkas-
HUN KOHTPOJIb 32 MIDKHAPOJJHUMHU TIepe-
JladaM¥ TOBapiB BIfICLKOBOTO Ta MOJIBIN-
HOTO TpU3HAYEHHA» TOIO. BigmoBimnHi
iHIL1aTUBYU peaNi3yloThCs 3a PI3HUMU
HarnpsimaMu — (apma, JocTyn J0 TOBa-
piB, CeNeKIiHI TOCATHEHHS TOIIIO.

3HAYHOIO MIPOIO Ha MOXKIIUBICTh PO3-
pOOKH 3aKOHOIABUYMX 3MiH BIIJIMBAE
NpakTUYHUU focsig [HCTUTYTY. 30Kpe-
Ma, y3arallbHeHHsI €KCIIEPTHOI Ta CyJ0-
BOi MPakTUKH y cepi NopylIeHb MpaB
IHTEJIEKTyaJIbHOT BJIACHOCTI JIO3BOJIUIIO
MPOMOHYBATH 3MiHH JIO HAIlIOHATHHOTO
LUUBIIBHOTO, aAMIHICTPATHBHOTO, KPHMi-
HaJIBHOTO 3aKOHOJ/IaBCTBA, 3aKOHO/aB-
CTBa MPO CYJOBY €KCIIEPTH3Y TOMIO. 30-
KkpeMma, 3a mepiog 3 2006 mo 2015 p.
aTEeCTOBAHUMHU CKCIEpPTaMH [HCTUTYTY
3po6aeHo 1500 BUCHOBKIB, Y TOMY YHC-
71 6mr3bpK0 950 BUCHOBKIB CYTOBUX €KC-
nepTu3 00’ €XTIB IHTEJIEKTyaJlbHOT Biac-
HocTi, Onu3bko 400 excrepTHUX MOCHi-
JOKEHB TOIIO (IHB. TO. 2).

Sk micyMOK 3a3HaYUMO, IO Mepes
VYkpaiHoro, 1o oOpana s cebe iHHOBa-
LIAHMI IIUIIX PO3BUTKY Ta PO30YI0BY €KO-
HOMIKHM 3HaHb, CTOITh HEBIAKJIAagHE 3a-
BIAHHS 11010 CTBOPEHHS YMOB ISl Ha-
JIE)KHOTO Ta e(DEKTUBHOTO 3aXHCTY TIPaB
IHTEJEeKTYaIbHOI BiacHOCTi. Take 3aBaH-
HSl Ma€ BUPIIIYBaTHCSI KOMITJIEKCHO:

— Ha piBHI KOMIUIEKCHOT pO3pOOKH Ha-
iOHAJBHOTO 3aKOHOAABCTBA, A0 KOO
MalOTh IMIIJIEMEHTYBATUCS TTOJIOXKEHHS
€BPOIIEHCHKOTO 3aKOHOAABCTBA, 30KpeMa
Ha BUKOHAHHS MOJIOKEHb YTOIU PO Aco-
miaiiro 3 €C;

— Ha piBHI pO3p0OICHHS HaliOHATb-
HOT cTpaTeTii pO3BUTKY CHCTEMH MTPABO-
BOi OXOPOHU ¥ 3aXHCTY NPaB iHTEIEKTY-
aJIbHOT BJIACHOCTI;

— IUISXOM KOOpIWHAMii AisIIbHOCTI
JEep’)KaBHOTO Ta NPUBATHOTO CEKTOPY
3 MeTO10 0OpOTHOM 3 KOHTpadakIi€ro i mi-
paTcTBOM;

— SIKICHUM TiepedopMyBaHHSIM 3aca
TSTTEHOCTI TPaBOOXOPOHHUX Ta CYTOBUX
OprasiB, OHOBJICHHSIM CyJOBOI1 CUCTEMH,
YIOCKOHAJIEHHSM CY/JIOBHX Ta aKTHBHUM
BUKOPHCTAHHSIM aJIbTEPHATUBHUX CIIOCO-
01B 3aXMCTY MpaB IHTEICKTYyaJIbHOT BIac-
HOCTI;

— IUISIXOM aKTHBHOI 1 MOCTIMHOT Mpo-
CBITH TPOMAJICHKOCTI: IIPOBEICHHS HAITiO-
HAJILHUX 1 PETiOHAIbHUX HABYAJIBHUX ITPO-
rpam I BCIX BiJIMTOBITHUX 3aIlIKaBICHUX
CTOPIH, aKTHBHE 3aTy49eHHS JI0 I[LOTO MiX-
HApOJIHUX OpraHi3alliii Ta eBpONeHChKUX
KOJIeT; aKTUBHHUHM OOMiH iHpopMaIlieto
3 MUTaHb 3aXUCTY MPaB sIK y MekKax YKpa-
{HHM, TaK 1 M)XK HaIliOHAJILHAMH Ta €BPO-
MEHCHKUMH YIIOBHOBXKCHHUMHU OpPTraHaAMH;
CYTTEBE ITiIBUILICHHS pOITi HayKH (y TIepIy
4yepry MpaBoBoi) v (hopMyBaHHI CyCIib-
CTBa 3HaHb Ta 3a0e3MEUeHHs MOBark 10
TIpaB iHTEIEKTYaIbHOI BIIACHOCTI.

[ToctynoBa peanizamisi 3a3Ha4EHUX
KpPOKIB HaJacTh MOXJIHMBICTh CTBOPUTH
B YKpaiHi yMOBH, IPUBAOIHBI K 1 013-
HeCy ¥ 1HBeCTyBaHHSI, TaK i AJIS MiATPUM-
K1 Ta 3a0e3MedeHHs TOBarH JI0 HalllOHAb-
HOT'O aBTOPa, TBOPL.
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Jonatox 1

CraH cyI10BOI NPAKTHKH y CNIpaBax MpPo NOPYILIECHHA NPaB HA 00’€KTH NMpaBa
iHTeJIeKTyaJIbHOT BJacHOCTI 3a mepiox i3 2006 mo 2015 p.!

CrarucTnyHi 1ani
3a maHuMu €IUHOTO JEPKABHOTO PEECTPY CYAOBUX PIllleHb YKpaiHU? MPOTATOM
20062015 pokiB 3aranpHa KUIBKICTh PO3MISSHYTUX CyJIaMU BCiX IOPUCIUKIIINA CIIpaB
IIPO MOPYIICHHS MTPaB Ha 00’ €KTH 1HTEJIEKTYaIbHOT BIACHOCTI CTaHOBUTH: 18 104, 3 HUX
6 803 — cripaBu PO MOPYIICHHS TPaB Ha 00’ €KTH aBTOPCHKOTO MpaBa Ta CyMIKHHX
mpas Ta 11 301 — cipaBu Tpo MopyIIeHHS MpaB Ha 00’ €KTH MPOMHUCIIOBOI BIACHOCTI.

O ABTopcbKe NpaBo i CyMidKHi
npasa 38 %

O 3Haku ans ToBapis Ta nocayr
29 %

O 33a3HayeHHA NOXOAMKEHHA
ToBapis 25 %

N O BuHaxoau i KOpUCHi moaeni
4%
O Npommcnosi 3pasku 3 %

O Tonorpadii iHTerpanbHmx
mikpocxem 0,5 %

B CopTu pocauH i nopoam TBapuH
0,5 %

Puc. 1.

3a KUTBKICTIO PO3TISHYTHX crpaB y nepion 3 2006 mo 2015 p. (3a cmamaHHsIM) Ha
MIEPIIOMY MICIIi CITPaBH PO MOPYIISHHS IPaB Ha 00’ €KTH aBTOPCHKOTO MIpaBa i CyMixk-
HUX MpaB, JaJi, BiAMOBITHO, COPABH PO MOPYLICHHS paB HA 3HAKU JJIsI TOBApiB 1 HO-
CIIyT, Ha 3a3HAYCHHS TOXO/KCHHS TOBapy, HA BUHAXOIU Ta KOPHCHI MOJENi, Ha Mpo-
MUCJIOBI 3pa3ku, Tonorpadii iHTerpaIbHIUX MIKPOCXEM, COPTH POCIUH Ta OPOIU
TBapUH.

JwuHaMika 3MiH KUTBKOCTI PO3TIISIHYTHX CIIPaB PO MOPYIIEHHS IpaB Ha 00’ €KTH
aBTOPCHKOTO IPaBa Ta CyMDKHMX IIpaB Ta 00’ €KTH IIpaBa MPOMHUCIOBOI BIACHOCTI
3a nepiof 3 2006 mo 2015 p. xapakTepu3y€eTbcs HACTYITHUMHU IOKa3HUKaMu (puc. 2,
Tabm. 1).

! JlaHi miATOTOBJICHO Bi/IIOM y3araibHEHHS eKCIIepTHOT Ta Cy1oBoi npaktuku HJII iHTenekTyanbpHoT
BiacHocti HAIIpH Ykpainn.
2 Pesxum focryty: http://www.reyestr.court.gov.ua/. (Crarnom Ha 12.05.2016 p.).
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L J
3500 -
3000 /.\/
2500 /.\././
2000 /
1500
1000 *
500 &/Ix M
O T T T T T T T T T 1
2006 2007 2008 2009 2010 2011 2012 2013 2014 2015
‘ —— ABTOpCBKE 11paBO Ta CyMiXkHI npaBa —*— [IpomucIioBa BlIacHiCTh
Puc. 2
Taonumns 1
A - Tomo-
Brop 3Haku 3a3uHa- Buna- ormm Coptnn
cbke IIpo- rpadii
JJISE YeHHS Xoau . pocann
) npaBo MHC- inTe-
Pik TOBa- 0X0- Ta KO- . Ta 1no-
Ta cy- ) ) JI0Bi rpajib-
.. piB Ta | MKeHHA pucHi . ponu
MisKHi . | 3pa3k|m | HHUX Mmi-
NoCJayr | TOBapy MozeJi TBapUH
npaBsa KpocxeM
2006 69 63 39 19 14 2 1
2007 241 190 125 32 18 1 2
2008 361 293 174 60 39 5 4
2009 832 420 295 69 63 15 22
2010 935 598 465 74 87 11 8
2011 790 603 492 84 58 4 4
2012 843 640 606 91 74 7 3
2013 885 835 788 106 80 7 7
2014 844 802 709 120 83 8 6
2015 1005 896 848 105 81 2 0
3araiabHa
KIJIbKiCTh 6806 5340 4541 760 597 62 57
crpas

AHali3 CTaTHCTHYHUX JIAHUX, HABEJICHUX Ha puc. 2 Ta B Ta01. 1 3a octanHi 10 pokis,
CBITYUTH TIPO Te, o B Tiepiox 3 2006 mo 2010 p. criocTepiranacs TEHACHIIIS 10 3pOC-
TaHHS KUIBKOCTI CIIPaB MPO MOPYILEHHS MTPaB Ha 00’ €KTH aBTOPCHKOT'O IPaBa Ta CyMiX-
Hux npas. Y 2011 p. 3adikcoBano He3HauHu# craf, a 3 2012 o 2015 p. cnocrepira-
Jlacsl 3arajbHa TEHJIEHIS 0 3pOCTaHHS KUIBKOCTI CIIpaB MPO MOPYLICHHS MpaB Ha
L ]
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3a3HaueHi 00’exTH. Halibinpia KimpKicTh CYIOBUX CIIpaB MPO MOPYIICHHS MpaB Ha
00’€KTH aBTOPCHKOTO ITpaBa Ta CyMiKHUX TpaB Oyna posrmisHyTa y 2015 p.

AHali3 CTaTUCTUYHUX JaHUX, HaBeACHUX Ha puc. 1 Ta Tabmn. 1 3a ocranHi 10 pokis,
CBIJTYUTH MPO T€, 1110 HASBHA TEHJICHIIIS JI0 3pOCTaHHSI KUTLKOCTI CIIPaB MPO MOPYIICH-
HS IIpaB Ha 00’ €KTH MpaBa MPOMHUCIOBOI BIACHOCTI.

30KpeMa, KUTBKICTh CIIpaB TPO MOPYIICHHS MIPaB Ha 3HAKU VIS TOBAPIB 1 MOCHYT,
a TaKOXX Ha 3a3HAYCHHS ITOXODKECHHS TOBAaPiB XapaKTEPU3YETHCS MOCTIMHUM 3pOCTaH-
HsM, 32 BUHATKOM 2014 p., B ikoMy crioctepiraBcst He3HauHui cnaj. Haiibinpima Kinb-
KiCTh CyIOBHUX CIIpaB Ha 3a3HavyeHi 00’ exTu Oyna po3rsinyta y 2015 p.

[To cnipaBax mpo mopyIieHHs MpaB Ha BUHAXO/IU Ta KOPUCHI MOJISITI CIIOCTEPIraeTh-
csl 3arajbHa TeHAEHIIs 10 3pocTaHHs. Crif 3ayBakKuTH, 0 y 2014 p. Oyno po3misHy-
TO HAWOIIBITY KUTBKICTE CTIPaB y ITif KaTeropii.

3a cupaBamM¥ PO MOPYLICHHS IPaB HAa IPOMHUCIIOBI 3pa3KH CIIOCTEPIraeThes 3a-
rajbHa TeHJCHLIiS 10 3pOCTaHHs KiJIbKOCTI crpaB, 3a BUHATKOM 2011 p., B sskoMy crio-
CTepiraBcsi 3HAYHUN CHIaI.

3a cripaBaMu Mpo MOPYILIEHHS NpaB Ha Tonorpadii iHTerpagbHUX MIKpOCXeM, CIIO-
CTEPIraeThCs TEHICHITIS IO 3POCTaHHS KUTBKOCTI cripaB. HaltOmbIry KiTbKICTh CIIpaB
Oy0 posmsiHyTO y 2009-2010 pp.

3a cipaBaMu PO MOPYLICHHS PaB Ha COPTH POCIUH Ta MOPOAN TBAPHUH CIIOCTEPi-
raeThCsl TEHIEHIIIA IO 3pOCTaHHs KiJIbKOCTI crpaB. HalOimbIry KibKicTh cripaB Oyino
po3nisiayTo y 2009 p., a'y 2015 p. He Oyii0 pO3DISIHYTO JKOJHOI CIIPaBH.
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JonaTox 2

CraTtucTHYHHI aHAJI3 CyI0BHX eKCIePTH3 Ta ClieliaIbHUX JOCJTiIKeHb,
nposeaeHux cniBpoditnukavu H/II inTesiekTyanbHOI BJI1aCHOCTI
HAIIpH Ykpainu 3a nepiox 3 2006 mo 2015 p.!

[HCTUTYT IHTENIEeKTyaabHOI 7 )
// BJ1acHocTi HalmioHaipbHOI akajgeMil //
_) NMPaBOBUX HayK YKpaiHu _)
Cy/10BO-CKCIIEPTHA IAJIBHIC T [HCTHTYTY

32006110 2015 POKM.

HayKkoBo-1paBosi
excneprusm (3.7 %) \

S Ouinka npas Ha 00'exTH
IHTEJICKTYATLHOT BJACHOCTI (4.6 %)

TTposeaeHo 6nusbko 400
eKcnepTHUX AochiaxeHb
(no Bupax o6'ekTis)

EckneprHi jocaijprenns (27 %)

: exgzgg:;la“ TTpoeeaeHo 6nusbko 950
7% CYROBUX eKCnepTw3
(no suaax o06'ekris)
Exonomiuni
> Jocoai-
Excneptamu ITHCTUTYTY _ wenns
suln mego 6n13bKO 4%
00 BucHoskie ABTOPCHiI Ta:
(Mo BUAGX eKCMEpTHO!  Cymiakni npasa Top’x;gnem
AianbHOCTI) B2% Plﬂ?!‘l
| “ o - 46,5
- ‘wcﬁ‘p &
S S =
S [ Bhe
*’““k\\*\”éﬂ £
syn. Kasumupa Manesuya 11, kopn.4, 13 nosepx S =<

M. Kuie-150, 03680 MCTT, ¥kpaiHa
Ten, (+38 044) 200-08-76
E-mail: letter@i.kiev.ua

B

o) Misresticn 11, 2005

! Ananis miarorosneno Lienrpom excriepraux pociimkers HJII intenexkryanbHoi BiacHocti HATIpH
VYkpainu (nuB.: http://ndiiv.org.ua/ua/statystychnyy-analiz-sudovykh-ekspertyz-ta-spetsial-nykh-
doslidzhen.html).
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Preliminary remarks

Since the end of the 80°, polish com-
mercial law has undergone such dramatic
changes, that a question arises, as to the
possibility of calling this phenomenon
a transformation. Transformation consists
by definition of a change — an alteration of
one’s form while preserving its subjective
continuity. However, in the case of polish
commercial law, the regulations in force
towards the end of the era of socialism,
were merely a caricature, of what com-
mercial law was in the free world. What is
more, the business transactions were car-
ried out mostly by peculiar, from today’s
perspective, entities, called units of social-
ized economy.

That is only one side to the story. It
cannot be forgotten, that at that time, the
civil code from 1964' was in force. It
won’t be an overstatement, to say that this
act is unique on a world scale. In the age
of primitive and mundane socialism,
a group of distinguished lawyers, educated

! Ustawa z dnia 23 kwietnia 1964 r. — Kodeks
Cywilny, Dz. U. z 2016 r. poz. 380

during the interwar period in Poland,
achieved a great success in persuading the
authorities to accept and pass a code,
whose underlying assumptions were
a unique synthesis of German property
law, French obligation law, enriched by
and adjusted to the Polish reality. This
code, after many a modification has ever
since been in force and, according to many
researchers, is the starting point towards
achieving the long-term aim of creating
a common European civil law, which will
surely be dominated by German and
French legal thought.

What is more, at the end of 80s and at
the beginning of 90s, the Commercial
Code from 19342 was also in force. As
a matter of course its practical application
in the era of socialism was limited, it was
however a part of the binding legal system.
At that time and until today in unchanged
form, there have been in force two acts of
an exceptionally high legal standard — act

2 RozporzNedzenie Prezydenta Rzeczpospoli-
tej z dnia 27 czerwca 1934 r. — Kodeks Handlowy,
Dz. U. z dnia 30 czerwca 1934 r. z pyuniejszymi
zmianami

[ g
© Andrzej Jakubiec, 2016
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concerning promissory notes' and act con-
cerning cheques®. There existed as well the
acquis of the interwar doctrine and juris-
prudence, which was not extensive, but of
the highest standard. After all there lived
people, educated in the prewar period, who
preserved Polish legal traditions, including
these of commercial law, whose vast
knowledge and experience could not be
fully employed during the socialism era.

The landscape of Polish commercial
law, which was in force prior to the politi-
cal and economic transformation, which
began in 1989, can be compared to the tip
of the iceberg. The visible part were the
acts in force at the given moment, at times
limited in their original scope, at times
burdened with years of influence of the
practice. On the other hand, there existed
a rich intellectual acquis and legal acts,
either in disuse (Act Concerning Promis-
sory Notes, Act concerning Cheques, In-
solvency Act®) or partly derogated (the
Commercial Code), which at that time
were modern enough, that that could be
reintroduced into the binding legal system
without much difficulties.

It has to be underlined however, that all
of this would be insufficient, had it not
been for the authorities of the People’s
Republic of Poland, which in 1988 passed
the Act on Business Activity*, which was
exceptionally liberal as regarded conduct-
ing business activities and its regulation,

! Ustawa z dnia 28 kwietnia 1936 r. — Prawo
wekslowe, Dz. U. z 2016, poz. 160

2 Ustawa z dnia 28 kwietnia 1936 r. — Prawo
czekowe, Dz. U. 2 2016, poz. 462

3 RozporzNedzenie Prezydenta Rzeczypospo-
litej z dnia 24 pandziernika 1934 r — prawo
upadiomciowe., Dz.U.1991 nr 118, poz.512

4 Ustawa z dnia 23 grudnia 1988 r. o dziaialnomci
gospodarczej, Dz.U.z 1988 nr 41 poz. 324

which in turn created the right conditions
for the small entrepreneurs to thrive. What
is more this tendency was not only not
halted, but through further ambitious legal
reforms — it even deepened.

Until the beginning of 2000s, the Pol-
ish commercial law was developing very
successfully, notable examples of which
are the new Code of Commercial Com-
panies® and the Act on the National Court
Register®. In that period it can be ob-
served a new phenomenon in the develop-
ment of Polish law, caused by the neces-
sity of adjusting Polish regulations to the
European law, just before the accession
of Poland to EU, and later on in the sub-
sequent years. It is a process, which from
the perspective of 12 years of member-
ship of Poland in the EU, may be assessed
objectively and with an attitude neither
characteristic of unjustified excitement or
unfounded fears. Naturally, detailed as-
sessments will be objects of many re-
search in the decades to come, but even
s0, certain remarks may already be made.

It seems that the Polish legislator
passed and changed numerous acts with
too much haste, and convinced of the su-
periority of European solutions over the
domestic ones, which in some cases meant
certain regression. Before proceeding to
examples, | would like to clarify, that ref-
erences are mainly made to adjusting the
Polish private law according to EU direc-
tives, which by definition impose certain
minimal guarantees on the Member States,
which have to be fulfilled. There is no pro-
hibition of exceeding these minimal guar-

5 Ustawa z dnia 15 wrzemnia 2000 r. — Kodeks
spyiek handlowych, Dz. U. z 2013 r. poz. 1030

6 Ustawa z dnia 20 sierpnia 1997 r. o Krajowym
Rejestrze SNedowym, Dz.U.z 2015 poz. 1142
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antees. Notwithstanding, no one from the
political decision makers realized that the
guarantees concerning warranty for phys-
ical defects and quality guarantee in case
of sale agreement, existing in the Civil
code from its inception, offer better protec-
tion to the buyer that the European regula-
tions. In order to adopt the European stan-
dard, a new act was passed', which was
meant to establish guarantees for the con-
sumers and derogated certain parts of the
Civil Code in respect to that group. How-
ever, the regulations in the act, which were
automatically copied from the directive,
offered lower standard of protection than
the Civil Code. As a result the situation of
the consumers worsened, compared to the
state prior to the change.

It is not the aim of this article to thor-
oughly analyze chosen institutions, as such
an analysis would require a separate
monography about each. The aim of this
article is to briefly present them, which can
demonstrate the essence of evolution of
certain regulations and show the positive
as well as negative examples of Polish
Legislator decisions. That in turn, may
draw the attention of the Ukrainian Legis-
lator, and possibly allow to avoid the same
mistakes and use the positive examples
from the Polish practice.

Entrepreneur and business activity

From the perspective of mass develop-
ment of entrepreneurship in Poland at the
end of 80s and at the beginning of 90s, two
notions introduced by the Act on Business
Activity were of crucial importance: no-
tion of business subject and the business

! Ustawa z dnia 27 lipca 2002 r. 0 szczegylnych
warunkach sprzedaiy konsumenckiej oraz o zmianie
Kodeksu cywilnego, Dz.U. 22002 Nr 141 poz. 1176

activity itself. The act was revolutionary,
as it introduced, even before the transfor-
mation, actual freedom of conducting busi-
ness activities for everyone on equal terms.
It also made the State interference in this
sphere bearable, by reducing control over
it to the necessary minimum. With a hint
of irony, it can be therefore stated, that the
most liberal act after the Second World
War, was passed still under the People’s
Republic of Poland, as the subsequent acts
were not as beneficial as this one.

The very notion of the business subject
may seem peculiar from the linguistic
point of view, but it can be assumed, that
given the times, during which it was intro-
duced, had to be relatively conservative. It
doesn’t, however, change the fact that all
of the subsequent notions of entrepreneurs
were identical with the notion of business
subject®. And so the business subject was
to be understood under this act, as an en-
tity conducting business activity. It could
natural person, a legal person or a non-
corporate organizational unit with legal
capacity conducting economic activity on
its own behalf. Such regulation, led to an
unnatural in the Polish legal order conse-
quence, of granting the status of a business
subject also to these non-corporate orga-
nizational unit, which are devoid of legal
personality or capacity, such as civil part-
nerships, which after all is merely an
agreement. By creating such a broad defi-
nition of a business subject, however, it
was assumed that civil partnerships are
entrepreneurs, which in turn led to grant-
ing them legal capacity. Such a situation

2 See more: W. Katner, Pojkcie przedsikbiorcy —
w odpowiedzi na artykui dr A. G. Harli , PPH 2007
nr 4; A. Kidyba, Prawo handlowe, Warszawa 2015,
s. 17
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on the one hand was beneficial to the de-
velopment of small entrepreneurship, on
the other hand however it constituted a se-
vere constructive breach in the legal doc-
trine, approved of by the jurisprudence
until mid-90s'.

Apart from natural persons, commer-
cial companies, regulated in the newly
reinstated Commercial Code, were also
entrepreneurs. There were types of part-
nership, i.e. registered partnership and
limited partnership, and two capital com-
panies: i.e. limited liability company, and
joint-stock company. At this point other
entities which could conduct business ac-
tivity will be skipped under different legal
forms. It wasn’t until the introduction of
the Code of Commercial Companies, when
two other personal companies were pre-
viewed: professional partnership aimed at
allowing partners to conjointly perform
liberal professions and limited joint-stock
partnership, which was devised as a way
to allow bigger family companies to thrive,
and which gained on popularity due to tax
reasons. Recently, also due to tax reasons
the company suddenly lost its appeal.

The partnerships are characterized in
polish law by the following qualities (with
different intensity in each type)?. Firstly
they are not complete legal persons, which
manifests itself in the fact, that its mem-
bers have subsidiary responsibility for its
debts, as well as the fact that these compa-
nies are not subject to the Corporate In-
come Tax, thanks to which only its mem-

! See more: A. Herbert, Spyika cywilna, [w:]
System Prawa Prywatnego t. 16 — Prawo Spyiek
osobowych, red. Andrzej Szajkowski, Warszawa
2008

2 See more: A. Szajkowski, Konstrukcja prawna
spyiki osobowej, [w:] op.cit., red. A Szajkowski

bers pay either PIT or CIT taxes® (depend-
ing on their legal personality). The
partnerships have no organs, and their af-
fairs are conducted by the partners, whose
position as a partner as a rule does not
change. Partnership have legal capacity,
which means that they can in its own
name, acquire rights, including the owner-
ship of real property and other property
rights, to assume obligations, and to sue
and be sued. Their creation is deformalized
and there’s no minimal contribution obli-
gation for the partners. Interestingly
enough, the courts were reluctant to intro-
duce the partnerships in the land registers
as land owners, as they labored under mis-
apprehension that it was the partners, who
were owners of the land. Due to this fact,
in the Code of Commercial Companies the
provision includes, apart from the capac-
ity to acquire rights, special capacity to
acquire real property, which from today’s
perspective is redundant, but at its time,
was passed as an answer to a need ex-
pressed by jurisprudence®.

On the opposite pole there the capital
companies, whose creation process (notably
in the case of joint-stock company) and
their functioning are far more formalized.’
They have legal personality and their part-
ners and shareholders are not responsible
for their obligations. The price for lack of
the obligation is the fact that these compa-

3 See more: A. Bartosiewicz, Komentarz do
art.14 ustawy o podatku dochodowym od osyb fi-
zycznych, LEX 2015

4 See more: S. Wiodyka, Komentarz do art. 8
KSH, [w:] System Prawa Handlowego, red.
S. Wiodyka, Warszawa 2012

5 See more: A. Soitysicski, Ogylna charaktery-
styka spyiek kapitaiowych, [w:] System Prawa Pry-
watnego t. 17a — Prawo Spyiek osobowych, red.
A. Soitysicski,, Warszawa 2008
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nies are subject to the CIT, which, given
additional analogous taxation of dividends
distributed to the partners, makes conduct-
ing business in this form safer, but more
expensive. The companies conduct their
affairs through organs such as management
board, supervisory board, audit committee
and shareholders’ meeting. The companies
have share capital, which is the manifesta-
tion of the positions of each shareholder in
the company (their share is proportionate to
the number of shares, which in turn is tied
to the number of votes they have, as well
the exact share in the company’s gain and
its post liquidation value).

It is important to note, that in Polish
law there is no single definition of the
notion of entrepreneur. Each act contain
its own regulation in this respect. The best
example of the contradictions this situa-
tions leads to, is deeming the partnership
as entrepreneurs, but not its partners, ac-
cording to the current Act on the Freedom
of Business Activity', but on the other
hand deeming the partners as entrepre-
neurs by the virtue of other acts. The in-
fluence of this discrepancies have to as-
sessed as being negative, although, admit-
tedly, it can at times (however not always)
be justified — e.g. in the law concerning
competition.

Due to social and political reasons, but
surely not without legal reasons as well,
agricultural activities have been excluded
from the scope of the Act on the Freedom
of Business Activity. In the Polish law,
farmers are not entrepreneurs within the
meaning of this act, although from the eco-
nomic point of view, their farms have to

! Ustawa z dnia 2 lipca 2004 r. o swobodzie
dziaialnomci gospodarczej, Dz.U. z 2015 poz. 584

be deemed as an enterprise, and they them-
selves as entrepreneurs.

The business activity itself has been
differently defined in various acts, al-
though their evolution is not as significant,
which means, that the definition adopted
in 1988 was suitable and required no sig-
nificant modifications. And so it was de-
fined as any profit-making activity related
to manufacturing, construction, trading,
provision of services. Today’s definition is
largely similar to it, as it reads that busi-
ness activity is a profit-making activity
related to manufacturing, construction,
trading, provision of services, identifica-
tion and extraction of minerals, as well as
professional activity conducted in an or-
ganised and continuous fashion®. The leg-
islator extended it somehow to include the
mining activities and also added certain
features to it, in order to distinguish it from
one-time activities.

Currently, the demarcation line be-
tween one-time enterprise and business
activity can prove problematic. This prob-
lem could not have been anticipated by the
legislator in the 1988, and neither was it in
2004 when the act was passed. In practice
the issue concerns people frequently sell-
ing items via Internet. As far as lack of
intervention of the Legislator can be un-
derstood, the lack of definite answer pro-
vided by the jurisprudence is astonishing
given the meticulousness of the tax organs
in finding possible tax evasions.

Since 1988, conducting business ac-
tivities in Poland has been free, but not
unlimited. New acts introduce further
limitations as regards certain fields of

2 See more: M. Sieradzka, Komentarz do art.2
ustawy o swobodzie dziaialnorci gospodarczej,
LEX 2013
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business activity, and the freedom of busi-
ness activities is further hindered by over-
growth of administrative regulations con-
cerning audits. To offer a comparison, the
act from 1988, which freed the Polish
business contained 5 pages, and the cur-
rent one contains 77. On the additional 72
pages, there hardly are only provisions
aimed at assisting the entrepreneurs.

Insolvency law

As stated above, at the time of the
transformation in 1989 there was in force
insolvency law, which in all likelihood had
not be used for 50 years. It was an act dat-
ing as far back as to 1934 and, like all legal
acts from that period, was succinct and of
highest legal level.

The problem was that there was no
qualified staff of judges or trustees of in-
solvency and not even insolvency courts,
and the entreprencurs themselves had no
awareness, as to how employ the regula-
tions in this act. What is more, insolvency
law is every legal system a very specific
branch of law, and is regarded as more
obscure than e.g. law of commercial com-
panies. From that follows, that in 1989
there were good regulations, but Poland
lacked infrastructure and lawyers, which
could enable proper management of insol-
vency cases. The problem was solved by
rapid changes in the organization of the
courts, coupled with necessary training.
The trustees of insolvency were attracted
by high earning possibilities. The public
attention was drawn to insolvency law and
its procedure by first notable cases of
bankruptcy.

The main trait of the insolvency prac-
tice in Poland is the majority of proceed-
ings aiming at liquidation of the bankrupt’s

property, while the accord proceedings,
whose purpose is to preserve the bank-
rupt’s enterprise by the virtue of conces-
sions made by the creditors, are still a rare
occurrence. It is a negative phenomenon
which has no economic justification. Its
causes are likely the immaturity of both
the debtors and creditors, who can per-
ceive striking an accord as something
“shameful”. As a rule, debtors were un-
willing to cooperate with the creditors, and
the latter preferred to see the debtor’s
downfall, rather than to participate in the
conversion of the liability into shares,
which would in turn mean that both credi-
tor and debtors would have to cooperate in
respect to the saved business venture.

For approximately 10 years, there has
been noted an increase in the accord pro-
ceedings, which can only be assessed
positively. The abovementioned example
clearly shows that the law alone is not suf-
ficient to ensure a proper functioning of
a certain aspect of economic life.

It is necessary to build certain aware-
ness among addressees of the legal norms
concerning that aspect and preserving the
culture of law, both at the level its creation,
as well as its execution.

Insolvency law has undergone many
a change. The act from 1934 was replaced
by the Act on Bankruptcy and Composi-
tion from 2003". Currently, from the begin-
ning of 2016 there are two separate acts:
Act on bankruptcy? and Act on restructur-
ing®. The upcoming years will show if the

! Ustawa z dnia 28 lutego 2003 — prawo
upadiomciowe i naprawcze, Dz. U. z 2015 r.,
poz. 233

2 Ustawa z dnia 28 lutego 2003 — prawo
upadiomciowe, Dz. U. z 2015 r., poz. 233

3 Ustawa z 15 maja 2015 — prawo restruktury-
zacyjne, Dz. U. z 2015, poz. 978

80 Bicuuk HarionanbHoi akajgemii npaBoBux Hayk Yipainu Ne 3 (86) 2016



ANDRZE] JAKUBIEC. Polish Commercial Law in the Time of Transformation and European...

change is a positive one, but there can be
many doubts if that is the case'.

One of the main problems of the Polish
insolvency law, with which the Polish
practice has not come to terms with, is the
notion of bankruptcy, which is necessary
for a declaration of insolvency. While the
previous definition of bankruptcy, which
had been in force until the end of 2015,
had some imperfections, with which the
jurisprudence and the doctrine tried to
cope with difficulties, the new definition
is far more complicated, even though it
does refer to the previous definition. Only
time will show if the new definition will
be a better solution to the existing prob-
lems, which were considerable. For ex-
ample according to article 11 (1) of the Act
on Bankruptcy and Composition from
20032, a debtor was bankrupt, if he perma-
nently ceased to fulfil its due pecuniary
obligations.

Not addressing the details, certain obvi-
ous points need to raised. Firstly, the Leg-
islator has not mentioned debts at issue.
Practice decided that the debts at issue
need to be excluded, which was beneficial
to the debtors, who tended to file a suit to
establish inexistence of an obligation, just
to make a debt a debt at issue. This led to
sorrowful consequences for the creditors,
as it effectively prevented them from start-
ing the insolvency procedures, if they sued
the debtors, and they decided to defend
their position. Taking into account, that
proceedings before Polish courts last for

''See more:J. Kruczalak-Jankowska, Tenden-
cje zmian regulacji prawnych niewypiacalnomci
przedsikbiorcyw w prawie polskim, PPH 2016
Nr 1

2 See more: S. Gurgul, Komentarz do art. 11
ustawy prawo upadiorwciowe i naprawcze, Warsza-
wa 2004, s. 41

years, the situation of the creditors was
unenviable. Secondly, it is incomprehen-
sible, why the debtor who does not fulfill
his pecuniary debts can be perceived as
a bankrupt, but not a debtor who fails to
fulfill the non-pecuniary ones. The new
regulations, far more complicated than the
previous one, was meant to address these
issues but it is far too early to assess its
effectiveness.

It needs to be noted that the sanctions
for not submitting a petition for bankrupt-
cy by a debtor, are insignificant, as it is up
to two years of imprisonment. Interest-
ingly, the penalty for stealing an item of
a value exceeding 100 EUR is more se-
vere. On the nationwide scale, the uncon-
ditional convictions for imprisonment be-
cause of abovementioned crime of not
submitting a petition for bankruptcy are
alarmingly few. Neither are there effective
mechanism to involve a civil liability of
those, who failed to fulfil that obligation.

Another issue, faced by the Polish com-
mercial law is a not entirely adequate
regulation of the liquidation proceedings,
regarding the commercial companies.
While a company is easy to be created, it
is very challenging to terminate its exis-
tence. And what’s more it is challenging
even if it is not the case of a bankrupt com-
pany, subject to insolvency proceedings
aiming at liquidation of the bankrupt’s
property, but merely a company which in-
tends to close its operations, e.g. as a result
of fulfilling its original economic purpose’.
It seems that the current regulations are not

3 See more: S. Wiodyka, Komentarz do art. 67
KSH, [w:] System Prawa Handlowego, red.
S. Wiodyka, Warszawa 2012 oraz A. Soitysicski,
Komentarz do art. 2 70 KSH, [w:] Komentarz do
Kodeksu Spyiek handlowych, red. A Soitysicski
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adjusted to the rapidity of today’s business
reality, in which companies are treated
instrumentally and very often are created
to perform only one legal act. The regula-
tions however, seem to be treating them as
institutions with yearlong tradition, which
simply seems unnecessary.

Consumer

Consumer law is one of the best ex-
amples of the evolution of Polish law in
the last three decades. Of course, it can be
argued, if the consumer law forms a part
of commercial law, or it the latter should
be interpreted narrowly and limited only
to B2B relations. For the purposes of this
article it is not important. During the so-
cialism reign, the notion of consumer was
not known. Neither were there regulations
which would protect the buyers. It has to
be admitted, that the regulations of the
Civil Code from 1964 and jurisprudence
of the courts in the times of Gomulka,
Gierek and Jaruzelski protected the buyers
as well as the current European directives,
regulations, registers and offices. The con-
sumer law is a great example, of the simple
truth that thoughtless and automatic copy-
ing adjusting of Polish law to Western nov-
elties is not always the way to go. The is-
sues concerning warranty were described
above, and thus there is not necessity to
discuss them anew.

Another regulation, introduced to ad-
just Polish legal system to its European
counterparts is noteworthy, i.e. the respon-
sibility for dangerous consumers’ prod-
ucts. There are many doubts as to, wheth-
er the adjustment was at all necessary, and
it has been performed correctly.

At this point two problems should be
addressed. The first is the notion of the

consumer and the second is the register of
the abusive clauses and their economic
meaning. The defitnion of a consumer has
been added to the Civil Code in 2003, it
defined the consumer as a natural person
who carries out a juridical act which is not
directly related to his economic or profes-
sional activity'.

This formulation casued the following
problems. Firstly, the Legislator forgot to
add that the status of a consumer can only
conceivable in confrontation with an en-
trepreneur, which could suggest — obvi-
ously incorrectly — that it is possible to
have a C2C (consumer with consumer).
This shortcoming was later on erased by
the modification from 2014. Secondly, by
indicating that only a natural person can
be consumer, other entities, which would
from teleological standpoint merit a simi-
lar protection, were excluded from it. Con-
sumer is by nature a weaker entity than
a professional, as a consumer does not
have an equal economic power or profes-
sional knowledge as a professional, with
whom consumer deals. Thus, a group of
residents renovating flight of stairs in
a building would be perceived as consum-
ers, but the community of residence would
never attain such a status.

Of importance are also the register of
abusive clauses administered by the Polish
Office for Consumer and Competition Pro-
tection®. The mere assessment of a phi-
losophy of creating a list of abusive claus-
es is arguable. Personally, I am a declared

! See more: T. Pajor, Komentarz do art. 22(1)
Kodeksu Cywilnego, [w:] Kodeks Cywilny — Ko-
mentarz, red. M. Pyziak-Szafnicka, P. Ksikiak, LEX
2014

2 See more: A. Olejniczak, Komentarz do art.
385(1) Kodeksu Cywilnego, [w:] Kodeks Cywilny —
Komentarz, A. Kidyba, LEX 2014
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opponent of limiting the freedom of con-
tracting in general, and in such a way in
particular. There are two basic reasons for
it. Firstly, a clause may be abusive in one
contract (assessed taking into the account
the whole agreement), but an identical one
in a different contract does not have to
have such a character. Besides, a register
of clause is a collection of expression, sen-
tences and words, while one thought can
be expressed in countless ways. It seems
that the register policy is both axiologi-
cally (limitation of freedom of contracting

and decidedly overprotection of consum-
ers) and methodologically (for the two
abovementioned reasons) unfounded.

From the point of view of entrepreneurs
the situation is even more disadvanta-
geous, given that they are frequently sued
by consumer associations, who demand
small sums of money for giving the claim
up. Of course, it does not mean, than in the
light of how law and contracts themselves
are complicated, the consumers do not
deserve certain protection and mechanism
to ensure it.
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Adaptation of Lithuanian Close Company Law
to EU Law: Problems and Lessons Learned

On 1* of May 2004 Lithuania became
an EU Member State, together with nine
other countries. EU membership had
a huge influence on many areas of legal
regulation in Lithuania. Lithuania com-
pany law was not an exception. This im-
pact was enhanced by the fact that statu-
tory regulation of companiesin Lithuania
did not have old traditions. The respective
legal forms of companies have been in-
troduced and regulated just in the year
1990, following Restoration of Indepen-
dence of the Republic of Lithuania. This
statutory regulation has been reformed
several times, considering both: develop-
ments within the domestic business envi-
ronment, as well as trends of the Euro-
pean company law.

The presentation involves the assess-
ment of the impact of the EU membership
on regulation of Lithuanian close compa-
nies. In other words, it tries to identify
whether it encouraged the improvement of
Lithuanian company law or maybe it was
only an irritant for national legislator, as
well as to present the Lithuanian experi-
ence and lessons learned. Due to a limited
scope, the presentation involves only close
(private) company regulation, because the

EU Member States had more flexibility in
this area.

Without a doubt, the greatest impact on
close (private) company regulation was
made by the need to harmonize the Lithu-
anian legislation with EU legal acts. Al-
though the EU Company Law directives
were mainly addressed to public compa-
nies, but some provisions had impact on
private company regulation, for instance,
refusal of the prohibition to purchase com-
pany’s own shares, the mandatory annual
audit in large private companies orcom-
pany’s financial aid for acquisition of its
shares. Other initiatives were related with
implementation of the Shareholder Rights
Directive (2007/36/EC), which mainly
aims to ensure the proper realization of
shareholder rights to participate and vote
in the meeting of shareholders using elec-
tronic means of communication. Another
effect was that after Lithuania’s acces-
sionto the EU the list of active Lithuanian
commercial legal entities was supplement-
ed by the European supranational corpo-
rate forms:European Economic Interest
Group, European Company and the Euro-
pean Cooperative Society.

The presentation also involves the issue
of establishment of the entities by elec-
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tronic means, which was likely to have
been caused by Directive 2009/101/EC
and European Commission’s initiatives on
reduction of the costs and administrative
burdens for the foundation of companies
and promoting cross-border establishment.
Unfortunately, existing on-line registration
in Lithuania does not mean real cross-
border registration yet, because some tech-
nical issues should be solved, together
with other Member States.

Because of EU membership the Lithu-
anian legislator had to take into consider-
ation the European trends and actualities:
practice of the European Court of Justice
regarding free movement (corporate mo-
bility), horizontal regulatory competition
between EU Member States and the Eu-
ropean Commission’s initiatives in the
field of private companies regulation,
such as the European Commission’s pro-
posal (2008) on the Statute for a Euro-
pean Private Company (Societas Privata
Europaea, SPE) andtheproposal (2013)
for a Directive on Single-Member Private
Limited Liability Companies (Societas
Unius Personae, SUP).One of main is-
sues, which have to be addressed in this
field — the issues of minimum capital re-
quirement for private limited liability
companies. Attempts to reduce the limit
failed, but in Lithuania this issue was par-
tially solved by presentation (since 1 Sep-
tember 2012) of a new private entity
form — a small partnership — with limited
liability and no minimum capital require-
ments. However, this theoretical model
of a vehicle for small and medium-size
business in Lithuania proved not to be
effective in practice, mainly because of
the tax aspects.

@

In summary, EU membership resulted
in improvement of Lithuanian close com-
panies’ regulation — Lithuanian legislator
is monitoring trends in the European com-
pany law, with the inclusion of innovative
legal provisions as well.

Chronology

July 1990 — the first Law on Compa-
nies (Lith. — Akciniybendroviyjstatymas,
abbreviation: ABI).

July 1994 — 1994 ABI reform.

December 1995 — official application
for EU membership. Under the Commis-
sion‘s opinion as of July 1997, Lithuania
was not been assessed as ready to join.

April 1998 — amendments of ABI.

The preparation of the new law started
already in 1998, when implementing the
measures of the programme for Lithuania
accession to EU (national programme for
the adoption of the acquis), in order to
improve and modernize the Lithuanian law
on companies and achieve full harmoniza-
tion thereof with the business law of Eu-
ropean Communities, at the same time,
seeking to solve problems in the applica-
tion of this law.

December 1999 — invitation to start
negotiations.

July 2000 — 2000 ABI reform — the
new ABI was adopted on 13/07/2000 and
came into force on 01/07/2001 (2000ABI).

December 2002 — official end of nego-
tiations.

July 2003 — 2003 ABI reform —came
into force on 01/01/2004 (2003ABI). Those
changes mitigated many requirements re-
lated to UAB.

1st of May 2004 — Lithuania became
an EU Member State.
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Lithuanian close company BEFORE

Private limited liability company
(Lith. — uzdarojiakcinébendrové, abbre-
viation: UAB; hereinafter referred to as
UAB).

It was (and is) the most popular legal
form of business organization in Lithuania.

Such popularity of UAB is mainly
determined by its:

— assumed flexibility,

— comprehensive statutory regulation,

— limited civil liability of shareholders,

— lower amount of required minimum
share capital,

— simplified procedure for transferring
shares,

— clear structure of company’s manage-
ment and possibility to choose from a wide
range of management structures, etc.

On 08/05/1990 the Law on Enterpris-
es of the Republic of Lithuania was ad-
opted (it remained valid until the
01/05/2004) which listed companies, i.e.
[other] private legal entities, that can be
established in Lithuania:

— individual (personal) company
(Lith. — individuali (personaliné) jmoneé,
abbreviation — []),

— general partnership (Lith. —
tikrojitikinébendrija, abbreviation —
TUB),

— limited (trust) partnerships (Lith. —
komanditinéiitkinébendrija, abbrevia-
tion — KUB),

— public limited liability company
(Lith. — akcinébendrové, abbreviation —
4B),

— Under the amendments of
01/06/1993 — cooperative society (coop-
erative) (Lith. — kooperatinnbendrovn
(kooperatyvas)).

— Under the amendments of
05/07/1995, another new form of incor-
poration — an investment company
(Lith. — investicinnbendrovn), was added
to the list of enterprises. This form lost
its validity after the adoption of the Law
on Collective Investment Undertakings
of the Republic of Lithuania as of
25/07/2003. Investment companies were
not recognized as a separate form of le-
gal entity — they were acting as public
limited liability companies.

Main features of UAB’s regulation
BEFORE membership (negotiation pro-
cess):

1) Statutory prohibition of public
stock trading (Article 2(4) of 1990 ABI).

2) It seemsthat the developers of
1990ABIlappliedbothmodels of ensuring
of closed (private) nature (intuitu
personae) of regulation of private com-
pany:

a) Statutory limitation on the num-
ber of shareholders—notlessthan 2and-
nomorethan 50 (now — up to 249); how-
ever, while calculating the maximal num-
ber of shareholders, the law allowed an
exclusion ofpermanent employees of the
company(Articles 2(4), 4(1) of 1990
ABI);

b) Consent clause— if it is determined
in the articles of association(now — pre-
emption rights) — itmay determine the ne-
cessity of consent of the Board to transfer
the registered shares (Article 34(2) of /1990
ABI), i.e., the incorporators were able to
choose one of the most commonly used
systems of restrictions on share transfer in
private companies — so called consent
clause. Thus, control of the right of per-
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sonal choice (Latin delectus personae) can
be assigned to the shareholders remaining
in the company, and by using this right
they can protect themselves from unwel-
come outsiders.

3) Minimum authorized capital
(since 1994 to 2015-approx. EUR 2,896;
since 2015 — EUR 2,500). In 1990 ABIthe
minimum size of the required authorized
capital was not established.

4) ‘Mixed’ system of corporate
structure:

— The bodies of the company manage-
ment were named as follows: the gen-
eral meeting of shareholders, the su-
pervisory board, the management
board

— The general meeting of shareholders
of UAB can decide not to set up the man-
agement board at the same time transfer-
ring its functions to the head of the com-
pany’s administration and general meeting
of shareholders (such possibility was not
allowed in the case of public limited liabil-
ity companies (48)), we can assume that
the head of the company’s administra-
tion has been considered as the manage-
ment body, although this has not been
explicitly stated in the law.

— The supervisory board may be not
formed.

5) Requirement to have an elected
auditor

6) Prohibition for company to pur-
chase its own shares

Harmonization

Mainly the EU Company Law direc-
tives were addressed to public companies,
but some provisions had impact on UAB
regulation.
@

Some influenced changes before of-
ficial invitation to start negotiations:

— Twelfth Company Law Directive
89/667/EEC on single-member private
limited-liability companies

— Cancelled requirement for the mini-
mum number of shareholders (/994 ABI).

Cancelled requirement of detailed
definition of the company's business ac-
tivities:

— Second Company Law Directive
77/91/EEC(Article 2(b))

— The requirement to specify all pos-
sible economic activities in the articles
of association was revoked — only the
nature of economic activity is sufficient
(20004BI). Thus, the shareholders them-
selves could decide on the detailed defi-
nition of the company's business activi-
ties in the articles of association thereof.

Mandatory annual audit

— urth Company Law Directive
78/660/EEC (together with Eighth Direc-
tive —the Accounting Directive)

— The requirement for each company to
have an elected auditor was revoked; how-
ever, companies were left the possibility
to provide such control body in its articles
of association (Article 37(1) of20004BI).

— Equally important change was the
determination of the mandatory annual
audit in large UAB(Article 60(2) of2000A4-
BI) —in 2003 limits (amount of the assets
and income limit of sales)were increased
twice — audit is required only in those
UAB, which meet at least two of the fol-
lowing criteria:

a) the net income of sales exceeds 10
million Lithuanian Litas during the fiscal
year (since01/07/2015 — 3.5 mill. EUR);
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b) the value of assets indicated in the
balance sheet exceeds 5 million Lithu-
anian Litas (since01/07/2015 — 1.8 mill.
EUR);

c¢) the average number of employees
during the financial year exceeds 50.

Purchase of company’s own shares

— Second Company Law Directive
77/91/EEC(Article 19)

— The prohibition to purchase compa-
ny’s own shares applied to UAB was re-
fused (Article 55 of2003A4B])).

Establishment by electronic means

— Directive 2009/101/EC (before
21/10/2009: First Council Directive
68/151/EEC)

— In order to reduce the administra-
tive burden related to establishment and
registration of UAB, the idea to establish
UAB electronically was implemented
(2009). It was the first necessary step in
providing the opportunity to reject man-
datory notarial confirmation of docu-
ments of UAB establishment and other
documents submitted to the Register of
Legal Entities, if these documents con-
form to confirmed model documents of
UAB establishment. However the actual
opportunity to provide documents of
UAB establishment electronically was
accessible when the Registry keeper in-
stalled the information system on
03/11/2010. Firstly, one could establish
UAB with only one founder electroni-
cally, but later, when the Ministry of
Economy confirmed the model form of
UAB establishment agreement on the
16/12/2010, such opportunity was pro-
vided to several founders.

Improvement of shareholders rights

— Shareholder Rights Directive
(2007/36/EC)

— ABI amendments in 2009:

— The provision established under
amendments of the 17/07/2009 gave the
right to shareholders to participate directly
in the meeting of shareholders and to vote
using electronic means of communication,

— right to submit questions for com-
pany in advance which are related to the
agenda of shareholder's general meeting
and the company is obliged to answer to
them until general meeting (Article 16").

— The amendments of 15/12/2009 also
regulated particular alterations of share-
holders pre-emption right to acquire the
shares of the UAB being sold.These
amendments show the tendency to give
more freedom for UAB shareholders to
regulate interrelationships at their own
discretion.

Financial aid

— Directive 2012/30/EU(Article 25)

— New provision (05/06/2014 ABI
amendments): financial aid is permitted:

— for financial organizations

— for companies when its shares are
acquired by its employees

Minimum capital requirement

Influence:

1. Free movement (corporate mobil-
ity) — right of freedom of establishment

— ECJ practice: Centros (1997), In-
spire Art (2003), Uberseering (2005), etc.-
thenet result of this activist jurisprudence
from the ECJ is that there is now a consid-
erable measure of corporate mobility
within the EU.
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A practice had developed of businesses
from other Member States incorporating
in the UK, driven by the absence of mini-
mum capital requirements for private com-
panies and the speed, ease and law cost of
incorporation. This practice was not wel-
comed by the ‘home’ Member States.The
Court has struck down various efforts by
individual states to impose their rules of
corporation law on firms operating locally
but incorporated in other member states.

So once incorporated in Member
State A:

1) that company must be recognised as
such in all other Member States, event if
it conducts no business in the state of in-
corporation (Umberseering);

2) that company can choose to operate
in another Member State either through
a subsidiary, branch or agency (Centros);

3) where the choice is to act through
a branch, Member State cannot impose
obligations on the branch equivalent to
those imposed to businesses incorporated
in the Member State (Inspire Art).

2. Horizontal regulatory competition

— More recently, among the EU states
a certain degree of regulatory competition
has been inspired by decisions of the ECJ.
Some Member States have moved to lib-
eralise their domestic requirements and
speed up their formation processes in or-
der to compete.

— First way: Reduction or elimination
the minimum capital requirement (MCR)
for private companies- in 2011 the average
MCR was EUR 7,000 with the median
EUR 3,000. Since 2003, MCRs have been
reduced in 10 Member States.However, in
5 countries only EUR 1 has to be paid as
MCR (e. g. the UK, Ireland, Cyprus,
France (2003) or Germany).

@

— Second way: In addition, some coun-
tries have introduced new legal forms for
start-ups with no or EUR 1 MCR

—since 2009, German Unternehmerge-
sellschaft (UG or Mini GmbH) with a EUR
1 MCR

—in France — SAS (2003)

—in Spain—S. L. N. E.

3. The European Commission’s ini-
tiatives on private companies:

— In June 2008, the European Commis-
sion published its proposal on the Statute
for a European Private Company (Socie-
tasPrivataEuropaea, SPE). However, due
to a failure to reach the Member States’
consensus on the SPE Statute the Commis-
sion has already abandoned its proposal on
SPE (in October 2013).

— In its first draft (2008) — EUR 1 MCR
for SPEs

— The last version (2011) of the SPE
Statute (Article 19(3)) states that: the
Member States have the right to set a high-
er MRCfor SPEs registered in their terri-
tory, however, it should not exceed EUR
8,000.

—in April 2014, the Commission pub-
lished its Proposal for a Directive on Sin-
gle-Member Private Limited Liability
Companies, which would provide an EU-
wide set of harmonised rules for single-
member private limited liability compa-
nies and would result in appearance of
national legal form of company calledSo-
cietasUnius Personae (SUP) with the
minimum capital requirement of at least
€1, or at least one unit of the national cur-
rency in Member State in which this is not
the euro

— latest amendments in the SUP Pro-
posal: Member States may require the
SUP to build up legal reserves as a per-
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cent age of the profits of the SUP and/or
up to the amount of minimum share
capital required for national private lim-
ited liability companies.

— first issue for Lithuanian legislator
would be to decide whether to present
aradically new legal form for single-mem-
ber private limited liability company or to
introduce a sub-type of existing U4AB with
special rules on the issues regulated by the
SUP Directive and with the possibility to
re-register as an UAB.

Lithuanian strategy:

— Failed attempts to reduce the MCR
(2009 and 2012). Up to LTL 1000 (app.
EUR 290).The Ministry of Economy ar-
gued this by the aim to facilitate business
conditions, to promote the establishment
of companies and to make UAB more
attractive legal form for small and me-
dium-sized businesses; the European
Commission proposed to set the 1 euro
MCR to the SPE and considered the re-
quirements of minimum capital in respect
of UAB as additional difficulties for elec-
tronic registration of companies; the
tendencies of the «decapitalization» idea
of certain business entities emerging in
Europe, the freedom of establishment
recognized by EU and the fact that today
the authorized capital of the closed-type
companies basically no longer performs
the function of creditor protection and
function of information about the compa-
ny's solvency.

— Presentation of new form — Small
partnership(2012):

— Its introduction to the legal system of
Lithuania was significant when dealing
with some issues of UAB regulation sig-
nificant to small and medium business and

providing flexible form of business orga-
nization.

— This form of incorporation is not
deemed to be a company, but a certain
form of partnership.

—No MCR

— Limited liability

— More flexible regulation

— In fact, the adopted law had some
restrictions in connection to the number
and status of the members (maximum 10
physical persons could be the members).

— as well as UABcan be established
electronically, using confirmed model
formsof the documents of establishment.

— More flexible and simpler manage-
ment system. In the provisions of the
small partnership, one can choose one of
two management systems according to
particular needs (Article 12 of MB]J): either
to have only the meeting of members of
the small partnership. Unlike in UAB,
where the employment agreement is sub-
ject to mandatory conclusion with its man-
ager, the civil (service) contract is con-
cluded with manager of the small part-
nership.

— BUT: This theoretical model of a ve-
hicle for small and medium-size business
in Lithuania proved not to be effective in
practice, mainly because of the tax aspects
(since 2015 — a duty to pay monthly state
social insurance contributions).

Instead of conclusions

— EU membership resulted in improve-
mentof Lithuanian close companies regu-
lation- Lithuanian legislator is monitoring
trends in the European company law, with
the inclusion of innovative legal provi-
sions as well.
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— Strengths: Lithuania is possibly
among those jurisdictions where incor-
poration of a UAB, in particular a sin-
gle-member UAB, is the easiest. Incor-
poration of a small partnership is even
simpler.

1) New possibility for SMEs — small
partnership(SP). To pursue business ac-
tivities in the form with limited civil liabil-
ity, to choose between ordinary U4AB and
simpler and more flexible SP.

2) Incorporation costs are not very
high compared with other EU Member
States. While the amount of MRC (EUR
2,500 for UAB and no MCR for SP) is
among the smallest in Europe

3) Establishmentbyelectronic-
means — Payment of notary’s fees, how-
ever, can be avoided by forming a UAB or
a small partnership electronically.

4) The incorporators can save costs of
legal services by using the approved forms
of model incorporation documents

— Evidence:

— Newly incorporated UAB numbers
continuously increased with each year
(during 2004 — 2918 UAB) and reached the
top in 2012 — 10902 UAB was established.
However over the year of 2013 (i.e. after
emergence of the small partnership as
a form of legal entities) latter number de-
creased by more than a quarter — only 7977
incorporated UAB per yearand7962dur-
ing2014.The appeal and competitiveness

of the new form is represented by rapidly
increasing number of registered small part-
nerships and notably decreasing number
of new UAB.The number of incorporated
small partnerships during the 4th quarter
of the year 2012 was equal to 124, during
year 2013 — 2713 and during tree quarters
of 2014 — 2584.

— Impressive leap in Starting a business
rank (189 countries evaluated): from 107
(World Bank Group Doing Business 2013)
to 11 (Doing Business 2014and 2015) and
to 8 (2016)' (from 189) — mainly, because
Lithuania made starting a business easier
by creating a new form of limited liabil-
ity company with no MCR; also by in-
troducing online registration for limited
liability companies and eliminating the
notarization requirement for incorporation
documents.

2014: Procedures (number) — 4. Time
(days) — 6.5. Cost (% of income per capi-
ta) — 0.9. Min. capital (% of income per
capita) — 0.0. 2015: Procedures (number) —
3. Time (days) — 3.5. Cost (% of income
per capita) — 0.7. Min. capital (% of in-
come per capita) — 0.

2016: Procedures (number) — 2. Time
(days) — 3.5. Cost (% ofincome per capi-
ta) — 0.6. Min. capital (% ofincome per
capita) — 0.0.

! Lithuania madestarting a businesseasierbyin-
troducingonline VAT registration.
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Organic Farming in Proposed Future
European Regulation — a Way to Develop
or to Impede the Sector

Introduction

Organic farming is a way of producing
food that respects natural life cycles. It
minimises the human impact on the envi-
ronment and operates as naturally as pos-
sible, in accordance with objectives and
principles including the following: crops
are rotated so that on-site resources are
used efficiently; chemical pesticides, syn-
thetic fertilisers, antibiotics and other sub-
stances are severely restricted; genetically
modified organisms (GMOs) are prohib-
ited; on-site resources are put to good use,
such as manure for fertiliser or feed pro-
duced on the farm; disease-resistant plant
and animal species adapted to the local
environment are used; livestock are raised
in a free-range, open-air environment and
are fed on organic fodder; animal husband-
ry practices are tailored to the various live-
stock species'. Organic farming is part of
an extensive supply chain, which also in-
cludes food processing, distribution and
retailing. Each link in this chain aims to
deliver the benefits of organic food pro-
duction in terms of: consumer confidence,
environmental protection, food quality and

" http://ec.europa.eu/agriculture/organic/organ-
ic-farming/what-is-organic-farming/producing-or-
ganic/index_en.htm.

animal welfare. Currently the European
requirements for organic production are
set by Council Regulation (EC) No
834/2007* defining the official EU aims,
objectives and principles of organic farm-
ing and production, and by two imple-
menting regulations (No 889/2008* and No
1235/2008%) detailing the organic produc-
tion, labelling and import rules. It seems
however that existing legislation is not
sufficient to ensure significant growth in
organic sector. Despite the fact that or-
ganic market has constantly expanded, the
EU's organic land area still represents less
than 6% of the total agricultural area and
the difference between EU demand and
production is covered by growing imports.
To overcome the regulatory obstacles to

2 Council Regulation (EC) No 834/2007 of 28
June 2007 on organic production and labelling of
organic products and repealing Regulation (EEC)
No 2092/91(0O. J. of the EU 2007, L189/1).

3 Commission RegulationEC) No 889/2008 of
5 September 2008 laying down detailed rules for the
implementation of Council Regulation (EC) No
834/2007 on organic production and labelling of
organic products with regard to organic production,
labelling and control (O. J. of the EU 2008, L 250/1).

4 Commission Regulation (EC) No 1235/2008
of 8 December 2008 laying down detailed rules for
implementation of Council Regulation (EC) No
834/2007 as regards the arrangements for imports
of organic products from third countries.
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the development of the sector and increase
consumer confidence in the EU organic
logo, the European Commission adopted
in March 2014 a proposal for a Regulation
on organic production and labelling of or-
ganic products which seems to revolution-
ize the organic production sector'.

The aim of the paper is to analyze and
asses future regulation and to attempt to
answer the question if the proposed future
legislation is a way to effective develop-
ment of organic production sector or, on
the contrary, it is supposed to create ad-
ditional obstacles to organic farmers.

The Commission’s proposal

Compared to the existing legislation,
the Commission proposal intends to:

1. harmonise production rulesby re-
movingsome exceptions such as use of-
non-organic seed when organic is not
available, introduction of non-organic
youngpoultry, exceptions for beekeeping,
etc.), except where temporary measures
arenecessary in order to allow organic pro-
duction to continue or restart in the case
ofcatastrophic circumstances;

2. reduce the allowance to mixed
farming(organic and conventional produc-
tion)involving different varieties that can
be easily differentiatedto the conversion
period. After the conversion period,organic
agricultural holdings have to be managed
entirely in compliance with therequire-
ments applicable to organic production and
the possible retroactiveacknowledgement

" Proposal for a Regulation of the European
Parliament and of the Council on organic production
and labelling of organic products, amending Regu-
lation (EU) No XXX/XXX of the European Parlia-
ment and of the Council [Official controls Regula-
tion] and repealing Council Regulation (EC) No
834/2007.

of the conversion period would be limited
only when fallow land is involved;

3. to address the issue of clarity and
readability, specific production rules are
brought together in Annex II of the pro-
posed regulation;

4. organic operators other than farmers
or operators producing seaweed or aqua-
culture animals would be required to de-
velop a system for improving their envi-
ronmentalperformance, with the excep-
tions of micro-enterprises;

5. the control systemprovisions would
be integrated into a single legislative text
under the Commission proposal for a reg-
ulation on official controls and other offi-
cial activities in food and feed;

6. the risk-based approachto official
controls would be reinforced by removing
the requirement for mandatory annual
verification of compliance of all operators
provided for in Regulation (EC) No
834/2007,;

7. for small-scale farmers, a system of
group certification is introducedwith
a view to reducing inspection and certifica-
tion costs and the associated administra-
tive burden, strengthening local networks,
contributing to better market outlets, and
ensuring a level playing field with opera-
tors in third countries;

8. specific provisions are also intro-
duced to harmonise action to be taken
when non-authorised productsor substanc-
es are detected. In this context, there may
beinstances where farmers are prevented
from marketing their products as organic
due to the unintentional presence of non-
authorised products or substances. Mem-
ber States may be authorised by the Com-
mission to grant national payments to
compensate for the losses incurred in such
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instances. In addition, Member States may
use the instruments of the Common Agri-
cultural Policy to cover, totally or par-
tially, such losses;

9. the trade regimeis adapted to harmo-
nise the rules to be applied in the EU and
in the third countries and to better ensure
consumer confidence. The possibility of
equivalence agreements with third coun-
tries remains, while the system of unilat-
eral equivalency is phased out. The recog-
nition of control bodies is proposed to be
shifted to a complianceinstead of equiva-
lence regime'.

European Parliament’s statement

On the European Parliament side, Mar-
tin Hiusling (Greens/EFA, Germany) pre-
sented his draft report to the AGRI com-
mittee on 7 May 20152 The draft report
consists of 353 amendments to the Com-
mission proposal, and brings back a num-
ber of provisions of the current regulation,
including mandatory annual inspection
and some derogations so as to take into
account the lack of organic seeds, young

! Proposal for a Regulation of the European
Parliament and of the Council on organic produc-
tion and labelling of organic products, amending
Regulation (EU) No XXX/XXX of the European
Parliament and of the Council [Official controls
Regulation] and repealing Council Regulation
(EC) No 834/2007, p. 4-5; F. Tropea, Organic
farming legislation Revision of Regulation on or-
ganic production and labelling of organic products,
Briefing EU Legislation in Progress 20 October
2015, PE 569.036, p. 5-6.

2 Draft report of 7" of May 2016 on proposal
for a regulation of the European Parliament and
of the Council on organic production and label-
ling of organic products, amending Regulation
(EU) No XXX/XXX of the European Parliament
and of the Council [Official controls Regulation]
and repealing Council Regulation (EC) No
834/2007(COM(2014)0180 — C7 0109/2014 —
2014/0100(COD)).

animals, feed and other organic inputs
which impede the development of the sec-
tor, which are behind some exceptions to
organic production rules. It reduces the
number of implementing and delegated
acts and revises the import system from
third countries. On mixed farms, it pro-
poses a transitional period of 10 years pro-
vided that there is a clear separation of
conventional and organic production units
and a conversion plan into organic produc-
tion for the entire holding. It indicates also
the need for deletion of introduction of
a threshold for decertification of organic
products in case of the presence of non-
authorised substances or pesticides. The
draft proposes also some new elements as
the obligatory certification of as restau-
rants and canteens as organic food retailers
and the establishment of an EU organic
farming agency toimprove the implemen-
tation of the regulation and to be respon-
sible for better implementation of control
and import requirements.

The AGRI committee of European Par-
liamentdecided that the mixed farming in
the EU producing both conventional and
organic food should be still allowed, on
condition that their conventional farming
activities are clearly separated and differ-
entiated from organic farming ones. More-
over, it rejected the threshold of 0.01 mil-
ligrams per kilogram as far as non-autho-
rised substances are concerned and
introduced instead some precautionary
measures, which would aim to increase the
accountability of operators throughout the
organic supply chain and avoid the use of
non-authorised techniques, as well as more
harmonised investigation procedures in
cases of contamination. On the import of
organic products into the EU, the Commit-
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tee supported the Commission proposal to
ensure that all imported products will com-
ply with the EU organic farming rules. The
current equivalence regimes, which re-
quire third countries to comply with simi-
lar but not identical standards, should be
phased out within the next five years, with
some derogations'.

The Council’s statement

On 16 June 2015 the Council of Agri-
culture Ministers agreed on a general di-
rection regarding the EU Commission
proposal on the EU Organic Farming
Regulation which provides a solid basis
for achieving a modernisation of the Eu-
ropean organic farming regulations in ne-
gotiations with the European Parliament.
However, the Council did not support spe-
cific residue thresholds for organic prod-
ucts to be introduced at EU level. Nation-
al threshold values would only be contin-
ued until the end of 2020. The specific
regulations on organic controls and pro-
duction standards would be still separated.
Organic enterprises would also continue
to undergo an annual inspection, generally
involving a physical on-site inspection.The
compromise text additionally included
regulations which support EU-wide har-
monisation of inspection procedure imple-
mentation, in particular regarding the

! Report on the proposal for a regulation of the
European Parliament and of the Council on organic
production and labelling of organic products,
amending Regulation (EU) No XXX/XXX of the
European Parliament and of the Council [Official
controls Regulation] and repealing Council Regula-
tion (EC) No 834/2007 (COM(2014)0180 — C7-
0109/2014 —2014/0100(COD)); F. Tropea, Organic
farming legislation Revision of Regulation on or-
ganic production and labelling of organic products,
Briefing EU Legislation in Progress 20 October
2015, PE 569.036, p. 11.
®

question of legal consequences in cases
where residues are found. The number of
delegated acts proposed by the Commis-
sion was greatly reduced. A significant
issue is that both the European Parliament
and the Council basically agree on the
most critical points: both institutions clear-
ly rejected the concept of a threshold for
unauthorised substances and both agree on
keeping the specific organic control re-
quirements in the organic regulation rath-
er than moving them to the horizontal ‘of-
ficial controls’ legislation?.

Assessment of the proposed legis-
lation

As for the environmental performance
rules for processors and traders,in the pro-
posal it was foreseen that processors and
traders(excluding micro-enterprises) have
to ensure environmental management sys-
tem with a view of improving their perfor-
mance. The current legislation has not
made any requirements forenvironmental
performance for processors and traders.
Therefore the idea of imposing duties to
measure and to improve their environmen-
tal performance should be assessed posi-
tively. However these measures should be
clear enough and do not create bureau-
cratic burden on operators.To avoid un-
necessary duplication of the control pro-
cess, these criteria should be checked
within the organiccontrol procedure.

As for the possibility to certify groups
ofoperators,such solution is welcome. The
proposal limits the possibility of being part
of the group to the farmers with less than
5 ha agriculture land. It could be problem-

2 http://www.ifoam-eu.org/en/news/2016/05/23/
press-release-constructive-approach-needed-organ-
ic-regulation-negotiations.

Bicuuk HarionansHoi akaiemii npaBoBux Hayk Ykpainu Ne 3 (86) 2016 95



AOTITOBIAI

atic if such limitation is properly indicated.
Such solution could be based on different
criteria such turnover.

As for simplified structure,the proposed
document resign from the separate regula-
tions and includes the whole legislation in
one regulation and its annexes. It seems to
be practical solution for the transparency
of the organic production rules and their
specification.

As for including organic control system
in general food control system, it seems to
be improper solution. As it was said by
IFOAM EU, organic quality is essentially
defined by a process-driven approach,
which is acore value of organic production
and part of its identity. Most of process
criteria as they are established withinor-
ganic regulations worldwide are guaran-
teed by checking the practical implementa-
tion in annual audits.Therefore, organic
controls cannot be inspections to check the
safety of the final products but are rather
quality audits of the system as a whole.
Organic products, like other food products,
are subjectto all other horizontal legisla-
tion. The annualinspection is an essential
element to maintain consumer trust in or-
ganic produce. Furthermore, it gives the

operator the opportunity to get clarifi-
cation on how to stay in line with the or-
ganic rules'.

As for risk-based approach to the con-
trol, control bodies have the obligation to
operate risk-based inspection systems.
However there are clear differences in the
ways that this provision is implemented at
the Member State level, meaning that the

! Position on the Commission proposal for
a new organic regulation. A roadmap towards sus-
tainable growthof the EU organic sector, [IFOAM
EU, 6 November 2014, p. 10.

systemis well adopted and working in
some Member States, but in others the
system is rudimentary and inconsistent.
Strengthening of risk based inspections
and more harmonization of the risk based
concept should be acornerstone of the new
regulation. The concept of risk based in-
spection is already in, but should be broad-
ened and harmonised.

As for import regime, the compliance
is virtually impossible for most products
originating outside the EU.Therefore, it
seems that removing provisions for equiv-
alent control bodies could radically alter
the variety and affordability of organic
products in the EU. Such situation oc-
curred in for instance in Japan and China
after tightening import rules. It might lead
to import shortages for certain

products on the EU market. Moreover,
such solutionwould create a two-tiered
system, which provides trade advantages
based on equivalence deals between devel-
oped country markets, and constrains other
imports by requiring strictcompliance’.

As for resignation from flexibility
rule, such solution seems to be a burden
for development of organic sector. It
should be noticed that countries that have
just started organic production are not
able to meet the requirement without ex-
ceptions. The same applies to farms lo-
cated in regions with difficult production
environment such as mountain or island
areas. Moreover,there are some excep-
tions crucial for further continuation of
organic production in small farms such as
the possibility of tethering animals. How-
ever, the removal of some exceptions is
welcome. It concerns the use of non-or-

2 Position..., op. cit., p. 11.
3 Position..., op. cit., p. 12.
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ganic animals, protein feed or animal
origin for the livestock.

As for introducing a specific legal
threshold that makes organic producers
liable for pesticide contamination by con-
ventional farmers, such solution seems to
be disproportionate, in terms of the burden
on the sector, compared to thereality and
the size of the issue. In fact, it is demon-
strated by several monitoring activities
that the presence ofcontaminants in or-
ganic products can be 500 times lowerthan
in conventional products.It is therefore
clear that pesticide residues are not a major
problem in organic products, even if Eu-
ropean organic farmers

work in a context in which 95% of the
arable land is treated with a huge amount
of pesticide. This is thanks tothe serious
work of organic stakeholders to avoid con-
tamination or residues. However, introduc-
ing such athreshold would significantly
increase the costs of organic produce with-
out providing real improvement. Moreover,
such solution seems to be contrary to the
polluter pays principle as it makes organic
farmers responsible and obliged to pay for
harm done by the majority of farmers in the
EU who are using pesticides. The Commis-
sion or Member States should instead con-
sider clear rules for a coexistence regime on
pesticide contamination to ensure that or-
ganic farmers are protected.

As for rejection of mixed farms, the
ban seems not to be proportionate and

could negatively affect organic farming.
It is due to the fact that significant number
of organic farmers are involved in mixed
production. The ideal of conversion of the
whole farm is not always possible.Mixed
production is often a forced option or the
result of market reasons. Moreover, it is
easier for the farmers who consider con-
version to convert part of the farm is
a first step'.

Conclusion

Commission’s proposal should be as-
sessed as to demanding for the current
situation of organic farming in Europe.
Therefore, the amendments proposed by
European Parliament and the Council
seems to be reasonable in many ways.

The current organic regulation provides
a good basis for the development of the
organic farming. In many areas of the
regulation an improved implementation of
the existing provisions is sufficient for the
furtherdevelopment of the organic sector.
It refers for instance to harmonization of
risk-based approach of controls, assuring
the traceability andguaranteeing a more
efficient cooperation and exchange of in-
formation between Commission, Member-
States, control authorities and operators
and for the flexibility rule that addresses
the huge range of environment, cultureand
structural conditions present among the
Member States.

! Position..., op. cit. p. 17.
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KAITAIHA OKCAHA BOAOJAHMMHPIBHA,

3a8iYysay Kapeapu KPUMIHAALHOZO NPOUCCY
Hauionanvrozo opuguurozo ynisepcumemy
imeni fpocaasa Myapozo, sokmop opuguurux
HayK, npopecop, 4ACH-KOPECNOHCHM
Hauyionanonoi axaaemii npasosux nayx Yxpairu

IMnaemenTanis MizkHapoaHO-NPAaBOBHUX CTaHAAPTIB
Y KPUMIHAADHOMY NPOBaJzKeHHI YKpaiHH

I3 MmomeHnTy npuitHATTS HOBOrO Kpnmi-
HAJBHOTO MPOTIECYaTFHOTO KOZIeKCy YKpa-
fan (KIIK) mpodnuio Bke YOTHpPHU POKH.
[ToctynoBo copmyBanacs npakTuka 3a-
CTOCYBaHHs 0ararboX HOTro HOPM, Harpa-
LBOBYIOTBCS IOKTPUHAIBHI MOJIOKECHHS,
BUSIBIISTIOTHCS JIOTIKO-CTPYKTYPHI 1e(heKTH
CHCTEMH KPUMIHAJIHLHOTO MPOIECYaTFHOTO
3aKOHOJ/IaBCTBA.

Bapro 3a3naunty, mo B unHHOMy KITK
IMILIEMEHTOBaHI 0araro Mi>kHapOIHO-TIpa-
BOBHUX CTaHJapTiB KPUMiHAJIBHOT MTpoIe-
CyalTbHOI TiSTTLHOCTI, ITPOTE IIIe 3ajIhIIa-
FOTHCS Pe3epPBU IS BIIOCKOHATICHHS.

CporozHi xoTijiocss O 3BepHYTH yBary
Ha TIYMadeHHS CT. 23 y CUCTEMHOMY
3B 513Ky 31 cT. 87 KIIK.

3oxpeMa, Bimmosigao A0 cT. 23 KIIK
«be3nocepeaHiCTh AOCIIIKEHHS TTOKa-
3aHb, peyei 1 TOKYMEHTIB» CyJ JOCIHi-
JDKYy€ Tokaszu Oe3nocepeanbo. [lokazanns
YYaCHHMKIB KPUMiHATBHOTO MPOBAIKEHHS
cy/1 oTpumMye ycHo. He MOxyTh OyTH BU-
3HaHI JJ0Ka3aMHU B1JJOMOCTI, 1[0 MICTAThCS
B MOKA3aHHIX, pedyax i JOKyMEeHTax, sKi
He Oynu mpeaMeToM 0e3MmocepeHhOTO
TOCIIKeHHS Cyly, KpiM BUIIAJKIB, Tie-
pendayenux KIIK. Cyn moxe npuitHsTu
SIK JTOKa3 MMOKa3aHHs 0ci0, sIKi He IaroTh

ix Oe3mocepenHbO B CyIOBOMY 3aCiiaHHi,
numie y Bumnaakax, nependadennx KITK
(1o Takux, 30KpeMa, HAJCKUTh CT. 225
KIIK).

Cropona 00BHHYBaYCHHSI 3000B’s13aHa
3a0€3MeYUTH MPUCYTHICTH i Yac Cymo-
BOTO PO3IJISATY CBiJIKiB OOBHHYBauCHHS
3 METO0 peasizallii mpaBa CTOPOHH 3a-
XUCTY Ha JIOMUT Tepe]l He3aJIe)KHUM Ta
HEYTIEPEPKEHUM CYIIOM.

Kpim toro, ct. 87 KIIK micTuts immepa-
THUBHE TIPABUIIO TIPO TE, 1110 HEJIOTyCTUMH-
MH € JIOKa3H1, OTPUMaHi BHACIIZOK iICTOTHO-
rO TMOPYIICHHS TpaB Ta CBOOO JIFOINHH,
rapanToBaHuX KOHCTHTYIIi€I0 Ta 3aKOHAMU
VYkpainu, Mi>KHApOTHUMH JJOTOBOPAMH, 370~
Jla Ha 000B’SI3KOBICTH SIKMX HastaHa Bepxos-
HOto Pasoro Ykpainu, a Takox Oyab-sKi
1HIII TOKa3H, 3100y Ti 3aBASKH iH(OpMaIlii,
OTpUMaHiil BHACITIIOK ICTOTHOTO TIOPYIIICH-
Hsl TIPaB Ta CBOOO/T JIFOIMHU.

Cyn1 3000B’s13aHU I BU3HATH ICTOTHUMH
MOPYIICHHSAMH TIPaB JIOIUHH 1 0CHOBOIIO-
JIOKHUX CBOOOJI, KOJH MOPYIIEHO TPaBO
0oco0u Ha mepexpecHuit nomur (1. 5 4. 2
ct. 87 KIIK).

V naBenenux Hopmax KIIK imriiemen-
Ty€ MDKHApOTHO-TIPABOBI CTAaHAAPTH, IO
MICTSITBCS:
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—y 1. «d» 4. 3 ct. 6 KonBeHtii mpo 3a-
XUCT TIPaB JIFOJUHH i OCHOBOITOJOXHUX
cBobOox: «Koxxkuuii 00BUHYBaYeHUH Y BUM-
HEHHI KPUMiHAJIbHOTO TPABOMOPYIICHHS
Mae IoHalMeHIIe Taki npaga: ...d) mo-
MATYBATH CBiJIKiB OOBHHYBaueHHS a00 BU-
MaraTH, mo0 iX JOTHUTAaTIH, a TAKOXK BU-
Mararty BUKIIMKY W JIOTIUTY CBIiJIKIB 3aXHC-
Ty Ha TUX CaMUX yMOBax, IO 1 CBiAKiB
OOBUHYBaYCHHS;

— a TaKoX y M. «e» 4. 3 c1. 14 Mixna-
POIHOTO TAaKTy PO TPOMAISHCHKI Ta TIO-
nitnyHi paBa: «KoxkeH Mae mpaBo mpu
po3mIAi Oyab-SKOTO Mpe IBICHOTO HOMY
KPUMiHAJIBHOTO OOBUHYBauCHHS SIK MiHi-
MYM Ha Taki TapaHTii Ha OCHOBI HIJIKOBH-
TO1 pIBHOCTI: ...€) JONMUTYBATH CBIJIKIB, K1
JAI0Th MIPOTH HHOTO ITOKa3aHHs, a00 MaTH
MpaBo Ha Te, MO0 WX CBiKIB Oyi0 H0-
MUTAHO, 1 MaTU MPABO HA BUKIIUK 1 JOMUT
HOro CBiAKiB Ha THX CAMHUX YMOBaX, SIKi
ICHYIOTB JUISI CBIJIKIB, [0 IAIOTh [TOKa3aH-
HS IPOTH HBHOTO».

BykBanbHe TiaymadeHHs 3a3HAYCHUX
HopM KIIK nae migcraBy cTBEp/KyBarH,
110 BITYM3HSHUN 3aKOHOJABELb 3aKPIMKB
JIOBOJII YKOPCTKI IIpaBuia Mpo Oe3rnocepe-
HICTh JOCIIPKEHHS TTOKa3aHb YYaCHUKIB
KPHUMIiHAJIEHOTO TIPOBAHKCHHS. Y TiM TIpa-
BO3aCTOCOBHA MPAaKTHUKa CTUKAETHCS 31
CKJIaJIHUMH BHIIQJKaMH, KOJIH CBiJKa HE
MOYKHA TOCTABUTH JI0 CYAy Ta JOMHUTATH,
y TOMY YHCIi ¥ OUISIXOM HEepexXpecHOro
JIOTIHTY.

SIK1I10 3BepHYTHUCS JI0 MPAKTHKH E€BPO-
MEHCHKOTO CY/TY 3 TIPaB JIFOJWHU, TO MOYKHA
nobaunT, 1m0 CyJ1 mo-1HIIOMY T IXOINUTh
JI0 TITyMa4eHHs MOJIOKEHb 1. «d» 4. 3 cT. 6
Konsenii.

3okpema, y crpasi «JIymeHKo MpoTu
Ykpaiam» (Big 3 mumasa 2012 p.) €CII
3a3HaYMB, 110 «HEMOXJIHBICTh 3a0e3me-

YUTH Y4aCTh CBIJIKa Y CYJJOBOMY PO3TIISiIL
cama 1o co0i He TATHE IPUITUHEHHS KPH-
MIHQJIBHOTO TepeciijyBaHHs. Y Takii
CHUTYaIlii 32 yMOBH JOTPUMAaHHS IpaBa Ha
3aXHCT HAIlIOHAIBHI Cy MOXYTh OpaTu
JI0 yBaru moKa3aHHs, OTPUMaHi Iij 4ac
JOCYIOBOTO CIIIACTBA, 30KpeMa, SKIIO0
B HUX € IMACTaBU BBa)KaTH, IO I[i TOKa-
3aHHS MATBEPHKCHI IHITUME TOKa3aMH
y cupagi. [Ipore mpobiema Moke BHHH-
KaTH, AKII0 BUPOK I'PYHTYETHCS BUKITFOU-
HO 200 MIePEeBaKHO HA TAKUX MTOKA3aHHSX
(. 43)».

VY pa3i Ko HalliOHATBHUH CyJ| TIOBU-
HEH OIIHUTHU KUJTbKa BEPCiit Mo, SKi Cy-
repeyaTh OJHa OHIN Ta BHKJIAICHI OTHI-
€10 1 TIEIO K 0c00010, TO caMO 1O co01
HaJIaHHS [IepPeBary NOKa3aHHsM, SIKi J1aBa-
JIMCS OpraHaM CJiJICTBa, HaJl OKa3aHHs-
MH, 1110 MaJIA MICIIE ITi/T 4ac CYI0BOTO PO3-
Iy, He cynepeunTh KoHBeHITT, SKI0
HaJlaHHS Takoi mepeBaru oOrPyHTOBAHE,
a caMi IoKa3aHHs 0co0a Jana 100pOoBiTb-
HoO (11. 49).

B inmiii ciipasi €CITJI «bukoB npotn
Pocii» (Bix 10 6epes3ns 2009 p.) 3asBHHUKA
3BHHYBa4YyBaJIH B TOMY, 1[0 BiH 3aMOBHUB
BOMBCTBO CBOTO KOHKypeHTa. «Kinep» mo-
TO/IMBCS CITIBITPAIFOBATH 13 MOJILIIEIO 1 Ha-
JaB BUKPHUBaJbHI MMOKa3aHHS, Ki Oynu
HUM TIiATBEP/KEHI HA OYHIN CTaBIll i
yac nomnepeaHporo ciijactea. Kpim toro,
«KiJIep» TPHUHIITOB 10 3aMOBHUKA 1 3aIH-
CaB Ha TUTIBKY CBOIO PO3MOBY i3 3aMOBHHU-
koM. Ha cyni «BUKOHABIIS 3I0YUHY» JIO-
MIUTATU HE BAAJIOCS, aJIe CYJI 3MIl 3aciTyXa-
TH TUTIBKY Ta JAOCIHIIUTH iHINI HENpsMmi
JTIOKa3W BUHYBATOCT] Yy BUNHEHHI 3JI0YMHY
MiJICYTHOTO, SKi MiATBEPIKYBaIN 3MIiCT
MIPOTOKOJIB JIOTIHTY 3asiBHHUKA.

€CIJI 3a3Ha4uB, 1110 X04a IIij Yac cy-
JIOBOTO PO3IIISY «BUKOHABEIHL BOUBCTBAY
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AOTITOBIAI

He OyB JOTIMTaHUI, BUHY 3a I1e HE MOYKHA
MTOKJTaJIaTH Ha BIIAJTY, sIKa BKWJIA BCiX He-
00X1IHUX 3aXO/IB JI0 BCTAHOBJIEHHS MOT0
MiCLIE3HAXOKEHHS 1 3a0€e3IeueHHs Horo
SBKH Ha cymoBui posrsaa. Lli 3axomau
BKJIIOUAJIM HABITh 3BEPHEHHS 10 IHTEp-
monty (1. 97 pimmeHHs).

Kpim Toro, 3asBHHKOBI Oyna HanaHa
MOJKJIMBICTh CTABUTH MIUTAHHS CBIJIKY 00-
BUHYBAUCHHS 1]l YaC OYHOI CTaBKHU Ha
cTaii mormepeHpOro PO3CIiTyBaHHS.

BaxiuBe 3HaYEHHS CITiJT HAJATH 1 Tk
o0cTaBuHI, 110 aJBOKAT 3asiBHUKA I10TO-
JTUBCSI 13 OTOJIOMICHHSM Y BIIKPUTOMY CY-
JIOBOMY 3aCiJIaHHI MOKa3aHb BUKOHABIIS
3aMOBHOT'O BOMBCTBA, HaJaHUX Ha IIOIIE-
pearbpoMy crinacTBi. [IprmaoMy 11i mokaszaH-
Hs OyJH MATBEPIKEHI HEMPSIMUMU JI0-
KazaMu, 30KpeMa, 3Ha4YHOK KiIbKICTIO
[0Ka3aHb CBIJIKIB, SIKi MiJTBEPAIIA Ha-
SIBHICTh KOH(QIIKTY Oi3HEC-IHTEpeciB Mix
3assBHUKOM 1 motepmiiauM (Binopom Crpy-
TaHOBHM).

VY cnpagi He Oyio oOcTaBuH, sIKi O CBiI-
YUK MIPO MOPYIIEHHS MpaBa Ha 3aXHUCT
3assBHUKA, 3JI0OBXKMBAHHS HAIlOHATIBHUX
cymiB (1. 98 pineHHs).

OTXe, He3BKAIOUW Ha T€, IO Y MiJl-
TPYHTS BUPOKY OYJTH TTOKJIAZCHI ITOKa3aHHsI
TOJIOBHOTO CBiJIka OOBWHYBa4YeHHS, SKi
Oynu J1aHi HUM Ha CTaJlii MONepeIHbOTO
po3ciigyBanns, €CILJI He 3HaiIOB TO-
pyureHHs 1. «d» 4. 3 ct. 6 KonBeHuii mpo
3aXHUCT MPaB JIFOAMHA 1 OCHOBOIOJIOKHUX
CBOOO/I.

Tak camo y cmpagi «lcrpo mpotu Ita-
nity €CILJI He 3HAIIOB MOpPYIIIEHHS CT. 6
KonBeHuii npo 3axucT npas JOIUHU
1 OCHOBOIIOJIOKHHUX CBOOOI, IOCIIABIINCE
Ha Te, M0 P Y’KUB YCIX MOXJTHBHUX 3a-
XO[liB, 00 PO3IIyKaTH CBiJIKa, ajie e BU-
SIBHIIOCST HeMOKiuBHM. Kpim Toro, ocoba

cBigka Oyna Bimoma miacyaHomy. Bupox
BiJTHOCHO 3asiBHHMKa OyB MOOYyJ0BaHUI Ha
MOKa3aHHSX CBIJIKa, SIKOTO HE BAAJIOCS J0-
MTATaTH B CyJi, TOMY IIIO BiH 3HHUK 1 HOTO
TMIOIITYKH HE Tajii pe3yabraTy. PazoM 3 TuM
el cBigok OyB JBivi JonuTaHul (HaBiTh
MPOBE/ICHA OYHA CTAaBKa) HA JOCYJI0BOMY
CJIIJICTBI CJIITYMM CYIJICIO 3a Y4acTIO 3a-
SIBHUKA, SIKHH MaB MO>KJIMBICTb ITOCTaBUTH
CBIiJTKOBI 3aITMTaHHS.

Coizt Tako 3ayBasKUTH, IO B IIiH CTIpa-
Bi IIOKa3aHH BiJICYTHHOTO CBiJTKa HE OyIH
€JIMHUM JIOKa30M 1 IiITBEP/IXKYBAITUCSI Cy-
KYIHICTIO 1HIIMX JOKA3iB.

Jlyxe "9acTo CBijJiKka HEe BIA€ETHCS J10-
MMATATH 3 00’ €KTHBHUX NPUYHH, 3a SKI
nepxaBa He Binmosinae. Tak, y cmpabi
«®Depanremni i Canramkesno npotu Itamii»
€CII po3risanas ckapry Ha Te, 110 OJHO-
ro 3 OCHOBHHUX CBIJKIB HE JOIMUTAIH 3a
y9acTro 3assBHUKIB. OIHAK IIEH CBiIOK ITO-
KIHYUB 13 )KUTTAM y B’S3HHMII TI€ A0 T10-
4yarky cymoBoro posmisay. Tomy Cyx Bij-
3HAYMB TOH (aKT, 110 Jeprkasa Oyna izuy-
HO HE B 3MO31 JOIIMTATH LILOIO CBIJIKA HA
cTafii cymoBoro po3risiy. Moro mokasau-
HJI, HaJlaHi Ha JOCYIOBOMY CIIIZICTBI, OyiH
JIOCITIKEH] Ta MiATBEPKEeHI 1HITUMH TT0-
kazaHHsMu. Tomy €CIL Takox He BU3HAB
nopytneHHs 1. «d» 4. 3 ¢tT. 6 KonBentii.

VY cnpasi «Maiiani nporu ®@panuii»
Cyn BHCIOBHB TaKy IMO3HINIIO: CT. 6 HE
JTIO3BOJISIE Cy/laM 3aCHOBYBaTH BHPOK Ha
MOKa3aHHIX CBiJIKa OOBUHYBa4YCHHS, SIKO-
ro oOBUHYBaYeHUU HE MaB MOMJIMBOCTI
JIOTIUTATH Ha Oy/b-sKiil cTajii mporiecy.
BuHsTKkOM € Takl BUMAaJKH: MO-TIEpIIE,
SIKIIIO HEMOXKJIMBICTh MPOBEACHHS 0CO-
OMCTOTO JIOMUTY TOB’sI3aHA 3 HEMOXKIIHU-
BICTIO 3HAWTH CBiaKa. B mux BUmagkax
MOBUHHO OYTH BCTAHOBJIEHO, IO BJIACTI
aKTUBHO HOTO NIyKasu, o0 Bce X HaJa-
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TH MOJJIMBiCTh HOrO AONUTATH; IO-
Jpyre, OCIIOPIOBAHNH J0Ka3 HE OBHUHEH
OyTH €TUHHUM, Ha SIKOMY IPYHTY€ThCS 00-
BUHYBaJIbHUI BUPOK.

Iamy mosuunito Bucinosu €CIIJI
y cupaBi «XaJlku npoTH TypeddauHmny.
3asiBHMKA 3BUHYBauyBaJli B TOMY, 1110 BiH
OpaB y4acTb y CTPUISHUHI 3 XKaHIapMa-
Mu. OCHOBHUMHU CBiJKaMH OyJH CIiBpO-
OITHUKH KaHaapMmepii (BHYTpilmIHiIX
BIMCBHK), SIK1 BITI3HAIM 3asiBHUKA 110 (OTO-
rpadii K OTHOTO 3 YIaCHUKIB 030pO€HOT
cytuuku. Jlo cyay *KaHIapMiB HE BUKJIH-
KaJIi 3 TUX MiIpKyBaHb, 10 TO0POKYyBa-
Tn Oyno HeOe3neuHo (crpasa Oyia B Ty-
peubkiit yactuni Kypaucrany). Cyn He
MEPEKOHAB apTYMEHT yPsY, IO IOCTaB-
JIEHHS CBiJAKiB J0 cyny Morio OyTu
noB’s3aHe 3 JNCAKUMHU CKJIAJHOILAMHU
y 3B’SI3Ky 13 3arajpHOI0 HEOE3MeYyHOoI0
CUTYAIlI€I0 B PErioHi, 11e He poOmiio ix
OCOOUCTHH JOMHUT B CYJi HEMOXKIUBUM.
Le# mpukian mokasye, Mo TPAHCIIOPTHI
TPYAHOIIII i HaBiTh 3aralibHI MipKyBaHHS
Oe3nexu He cnpuiiMaruMyTbesa CynoM siK
CepHO3HMI apryMeHT, 10 BUIIPABIOBYE
JepXKaBy, siKa He 3MOTJa 3a0€3MeYUTH
SIBKY CBiJKa JI0 CYIY.

Tax camo y cripaBi «Bomogumup Poma-
HOB 11potu Pocii» cya BUpIIINB OroI0CUTH
MOKa3aHHA CBiJKa, sKUH mepeOyBaB 3a
KOpAOHOM, alieé MaB MOBEPHYTHCS Yepe3
1’ ath aHiB. Cy/l He 3°CyBaB y CTOPiH TXHIO
JYMKY HIOZ0 MOYJIHBOCTI OTOJOMIEHHS
IMoKa3aHb CBiJKa, a BiApa3y 3a4uTaB iX,
BKAa3aBILH, 10 CBIIOK HE 3 SBUBCS 3 I10-

BaXHOT mpuuuHU. Y i cnpasi €CILI
3HAWIIOB MopyIieHHs cT. 6 KonseHtii npo
3aXHCT TPaB JIOIUHH 1 OCHOBOIOJIOKHUX
cBO0O/: X04Ya B SIKUICH Yac CBIAOK 1 Bij-
CYTHIH 3 «ITOBaXHOT MPUYHHIY, HE3PO3Y-
M1JI0, YOMY HE MO)KHA OyIJ10 HOro JonuTa-
TH TiCJIsL HOTO MIOBEPHEHHSI.

[TincymoBy10uM, MOKHA BKa3aTH, 10
€CIIJ nyxe peTeiabHO MiAXOJUTh 0
KO>KHOT KOHKPETHOI CIPaBH, OIIHIOIOUH
3aJIC)KHO BiX 11 0OCTaBUH HAABHICTH YU
BIJICYTHICTb OPYIEHHS 1. «d» 4. 3 cT. 6
KonBeHnuii. BaxnuBumu npu upbomy
€ TaKi TOJOKEHHS:

1) un OyB CBIJIOK, SIKOTO HE BAAJIOCS
JTOTINTATH, KITFOYOBUM 1 sIKa POJIb HOTO TT0-
Ka3aHb JUIS CIIPaBi;

2) 3 SIKUX NPUYUH HEMOXIJIHBO OyJ0
JIOTTUTATH CBiJIKa,;

3) un Oyze 3aKOHHHUM 1 00T PYHTOBaHUM
BHPOK 0€3 IILOTO JTOKA3y;

4) HaCKUIBKH IIeH JT0Ka3 JOCTOBIpHUI
1 Y3TO/DKYETBCS 3 IHIIAMU;

5) umn Oyna y 3assBHUKa MOXKJIMBICTh
OCIHOPUTHU AOMYCTUMICTh HBOTO J0Ka3y
1 9M TOCII/PKYBAB Cy/l IUTAHHS JIOIMYCTH-
MOCTI;

6) siki OyJT YMOBH JIOCITiJUKEHHS TOKa3y
B Cy/Ii 1 HACKIJIBKH OOMEXeH1 OyITH MOYKITH-
BOCTI 3aXHUCTY IIif] Yac JOCIIIPKSHHS;

7) un MaJ CTOPOHU PiBHI ITPOLIECYalb-
Hi MOKJIMBOCTI.

OTxe, 3a3Ha4Y€H] OJIOXKEHHS, 1110 MiC-
TaThes y pimeHHsx €CIUI, moxyTs Oyt
KOPHCHUMH H 1151 BITYM3HIHOI ITpaBo3ac-
TOCOBYOI IPAKTHKH.
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ILIMAO OABIA TEOPTIIBHA,
3a8igysa4 Kapeapu KPUMIHAALHOZO NPOUECY
ma onepamusHoO-pPO3ULYKOBOL JiLAbHOCMI
HauionanvHozo opuguurozo ynisepcumemy
imeni Apocaasa Myapozo,

JOKMOp 10pUJUHHUX HAYK, Npodecop

I1po6aremu aganTamii

KPHMIHAADHOTO NPOLECYaAbHOTO
3aKOHOJABCTBA YKPalHH 70 NpaBa
E€rponencororo Corosy

3akonom YkpaiHu Big 16 BepecHA
2014 p. parugikoBaHo Yroay mnpo acoiri-
ariro MK YKpaiHoto, 3 OHIET CTOPOHHU,
Ta €BPONMEHCHKUM CITIBTOBAPUCTBOM
3 aTOMHOI eHeprii i IXHIMU JepKaBaMu-
yieHaMu (ani — Yroga mpo acoifiamiro
3 €C), 3 iHIIOi cTOpOHU. 3HAYCHHS Ii€l
nonii juist YKpaiHu BaXKKO HEPEOIiHUTH,
aJpKe BOHA HApeNITi CTBOPHIIA TATPYHTS
MTOIBIIIAM CTPATETIYHUM pedopMarriii-
HUM TIpoIiecaM y BCiX cdepax CyCIiabHO-
'O )KUTTS, IO B CYKYIMHOCTI 3a0e31euaTh
YTBEPIDKCHHS il BUBHAHHS Y JICPXKaBi €B-
POTEHChKUX LIHHOCTEH MOBaru J10 mpas
JIFOJIMHM 1 OCHOBOTIOJIOXHHUX CBOOO/, Jie-
MOKpATii, BEpXOBEHCTBA IpaBa.

OpnHuMm i3 3000B’s13aHp YKpaiHu, 3a-
kpimnenux y IIpeamOymni 1o Yroau mpo
acomiarito 3 €C, € moCTynoBa aJanTtaris
3aKOHOJABCTBA YKpainu 10 acquis €C Bij-
TTOBITHO JO HAIMPSMIiB, BUSHAYCHUX Y IIiH
VYromui, Ta epekTrBHE 11 BUKOHAHHS.

YinbHe Micle cepell TAKHX HaIpsMiB
rocigae 6opoTb0a 31 3JTOYMHHICTIO Ta KO-
pymii€ro; cuiBpoOiTHUITBO Y OOpOTHOI

3 TepOpU3MOM; OOPOTHOA 3 Jlerarizaii€eio
(BiTMUBaHHSIM) KOIITIB Ta (iHAHCYBaH-
HSM TEPOPU3MY; CITIBPOOITHHUIITBO y 0O-
poTE0i 3 HE3aKOHHUM 00iroM HapKOTHY-
HUX 3ac00iB, IPEKyPCOPIB Ta ICUXOTPOII-
HUX PEYOBHH; ITPABOBE CITIBPOOITHULITBO.

V 3B’SI3Ky 3 IUM JIOPEYHO MPUTAATH,
10 CIIOYATKy yCTaHOBYi goroBopu €C
HE MICTHJIH TTOJIOKEHB CTOCOBHO CITIBPO-
OITHUIITBA y KPUMiHAJIBHO-TIPaBOBiii ra-
7y3i, aJke METOI0 HOTO CTBOPEHHsI OyB
PO3BUTOK iHTerpamnii y conialibHO-EKO-
HOMIYHi# cepi. Aye B yMOBax cy4acHoOl
rnobanizamii came I HampsIMA MiXKHa-
POIHOTO CITiBpOOITHHUIITBA HAOYIH CTpa-
TEriYHOTO 3HAYEHHS, OCKUIBKH CIIPSIMO-
BaH1 Ha CTBOPEHHS 3arajJibHOEBPOICH-
ChKOTO MPOCTOPY cBOOOJU, OC3MEKH
1 mpaBoCyIis, 3aXHCT JAEPXkKaB BiJ 3a-
I'po3, IO 34aTHI NMEePemKOIUTH iX IMo-
JAJIBIIOMY PO3BHTKY Ta CTAHOBJIATH He-
0e3IeKy Ui BChOTO CBITY. 3BayKaro4u Ha
e, 3HayHa yacTUHa YToAM Ipo acolia-
iito 3 €C npucBsiueHa CriBpOOITHUITBY
y cdepi rocTuiii Ta OE3MeKH.
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3rigHo 3i ¢T. 22 Yroau mpo acoIiamiio
3 €C cniBpOOITHUITBO CTOPIH CIIPSIMOBY-
€ThCsl Ha BUPILICHHS, inter alia, TakuX mpoo-
JieM: a) He3aKOHHE MepenpaBiIeHHs yepes
Jiep KaBHUI KOPJIOH HEJerajbHUX MIrpaH-
TiB, TOPTIiBJIS JIOABMH 1 BOTHEMATHHOIO
30pO€I0 Ta HE3aKOHHHUN 00IT HApPKOTHKIB;
b) koHTpabanga ToBapiB; C) EKOHOMIUHI
3JI0YMHH, 30KpeMa 3JI0UUHH Y cepi omno-
JatkyBaHHs; d) KOPYIIIist SIK y IPUBaTHO-
My, TaK 1 B Iep’)KaBHOMY CEKTOpI; €) Mi-
pobka moKyMeHTIB; f) KiOep3TOIMHHICTS.
CTOpOHM NOCHITIOIOTH IBOCTOPOHHE, PETio-
HaJbHE Ta MDKHApOJHE CHiBPOOITHUIITBO
y i cdepi, 30kpeMa criBpoOITHUITBO 13
3amydeHHsiM €Bportoiy. CToOpoHH 1 Haiami
PO3BUBAIOTH CIIBPOOITHHUIITBO, inter alia,
CTOCOBHO: a) 0OMiHY HalKpaIIiMH IIpaK-
THUKAaMH, B TOMY YUCJIi [I0JI0 METOJHUK PO3-
CJIiTyBaHHS Ta KPUMIHAIICTHYHUX JOCITi-
JDKeHb; b) 00MiHy iH(pOpMaIli€lo BiAMOBI -
HO JIO ICHYIOYHX TPABWII; C) IMOCUICHHS
MTOTEHITiaTy, 30KpeMa HaBIaHHS Ta, y pasi
HEeoOXiHOCTi, 0OMiIHY TIepCOHAIOM;
d) nmuTaHp, OB’ I3aHUX 13 3aXHCTOM CBiJI-
KiB Ta >xepTB. CTOpOHHM BifnaHi eheKTHB-
HoMmy BuKoHaHHIO Konsenuii OOH mpotn
TpPaHCHALIOHAJIBHOI OPraHi30BaHOI 3J10-
guaHOCTI 2000 poky Ta Tphox [IpoTokomiB
no Hei, Konsennii OOH mpotu xopymiii
2003 poxy Ta IHIIUX BiAMOBIAHUX MiXK-
HApOJHHUX TOKYMECHTIB.

Bopotb0a 3 neramizanicro (BiiMUBaH-
HSIM) KOINTIB Ta (DiHAHCYBaHHIM TEPOPHU3-
My 3a 3MicToM cT. 20 Yroau mpo acoriartito
3 €C nependavae NOCUICHHS JBOCTOPOH-
HBOTO Ta MDKHAPOIHOTO CITiBPOOITHUIITBA
y 1iii cepi, 30Kpema criBpoOITHUILITBA HA
orepatuBHOMY piBHi. CTopoHH 3a06e3re-
9YIOTh IMIUIEMEHTAIII0 BiIOBITHAX MiX-
HapOTHUX CTAHIApTIB, a caMe CTAaHIApPTIB
I'pyriz 3 po3poOku piHAHCOBUX 3aXO0JiB

00pOTHOM 3 BiAMHMBAHHSIM rpoieii Ta ¢i-
HaHcyBaHHsAM Tepopusmy (FATF) ta cran-
JIapTiB, pIBHO3HAYHUX TUM, SIKi OyJIH TIPU-
it Coro3oM.

CrmiBpoOiTHUIITBO Y 00pOTHOI 3 Tepo-
PU3MOM 3TiHO 3i ¢T. 23 Yroau npo aco-
uianito 3 €C 311HCHIOETHCS 3 METOIO TO-
MIepe/KCHHS Ta 3a1100iraHHs akTaM Tepo-
pU3MY 3TiAHO 3 MIXKHAPOJHUM IPABOM,
MDKHapOJHHUM IIPaBOM IIOJAO0 3aXHUCTY
MpaB JIOAWHY, O1KEHIIIB Ta TyMaHiTap-
HHUM NIPaBOM, 2 TAKOXX BiIMOBITHUMH HOP-
MaTHUBHUMH Ta MiJ3aKOHHUMH aKTaMu
Cropin. 3okpema, CTOPOHH JOMOBUIIUCH
CITIBPOOITHWYATH HA OCHOBI ITOBHOTO BH-
xoHaHHs Pe3omonii Pagu be3snexku OOH
Ne 1373 2001 p., I'mobansHOT KOHTPTEPO-
puctuunoi crpaterii OOH 2006 p. ta in-
mmx nokymentiB OOH, a Takox Bifgmo-
BIJIHUX MIKHApOJHUX KOHBEHIIIN Ta J10-
kyMeHTiB. L[i momoBiaenocti CtopoHH
peanizyroTh NUISIXOM: a) 0OMiHY iH(Op-
Mali€o MI0A0 TePOPUCTHUHUX YIPyIO-
BaHb Ta OPraHi30BaHUX IPYI, SKi 3Iik-
CHIOIOTH iX MiATPUMKY; b) 0OMiHY TOCBi-
oM Ta iH(OpPMAII€ MPO TEHJACHIIT
TepOpPHU3My Ta CTOCOBHO 3aC00iB i CITOCO-
0iB OOpOTHEOM 3 TepOpU3MOM, 30KpeMa
HaJIal0Th JIONIOMOTY B TEXHIUHIN Tairy3i
Ta HaBYaHHI, Ta C) 0OMiHY JIOCBiJIOM CTO-
COBHO 3aM00iraHHs TEPOPUMY.

CriBpoOITHUIITBO Y O0pOTHOI 3 He3a-
KOHHUM 00irOM HapKOTHYHHUX 3aC00iB,
MPEKYpPCOpPiB Ta ICUXOTPOITHUX PEUYOBHUH
crpsiIMOBaHE Ha OOpOTHOY 3 HE3aKOHHUM
00iroM HapKOTHKIB, 3MEHILIEHHS O0CSTIB
MOCTa4YaHHsI, TOPIiBJi Ta MOMKUTY Ha Hap-
KOTUKH, OOpPOTHOY 3 HaCHiAKaMH IS
300POB’S Ta COMIaJbHUMHU HACHIIKaMH
HapKO3aJIe)KHOCTI, a TaKOX Ha OLIBII
e(eKTUBHE 3aro0iraHHs BiIBOLY XIMIYHUX
MPEKypPCOPIB, 110 BAKOPUCTOBYIOTHCS IS
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HeJleTraJIbHOTO BUPOOHUIITBA HAPKOTHKIB
Ta TICUXOTPOIHUX PECUOBHUH.

Crizyroun cBOiM €BPONEHCHKUM Ipar-
HEHHSIM 1 €BpoIeHchKOMY BUOOpPY, YKpai-
Ha Ma€ 3a0e3MeYNTH MOCTYIOBY ajarTa-
I[i10 BHYTPIIMTHHOTO 3aKOHOIABCTBA, IO
PETYIIIOE MPaBOBI BITHOCHHU Yy BKa3aHHUX
cepax, 1o mpasa €Bporneiicbkoro Coro3y.
3riIHO 3 TIOJIOKCHHSIMH 3araabHOACPKAB-
HOT MPOTpaMU aJIarnTailii 3aKOHO/IaBCTBA
Ykpainu 10 3aKOHOIABCTBA €BPOTICHCHKO-
ro Coro3y, 3aTBepIKeHOT 3aKOHOM YKpai-
Hu Bix 18 6epesns 2004 p., amanraris mo-
JITa€ y MPUBEJICHHI 3aKOHIB YKpalHu Ta
THIIMX HOPMATHBHO-TIPABOBUX aKTIB Y Bij-
TTOBIHICTE 13 «acquis communautarey. Lle
repeaoayae HeOOX1IHICTh YXBaJICHHS 3a-
KOHOJIaBCTBA YKpaiHW, CTBOPEHHS 1HCTH-
TYLIHHAX MEXaHI3MIB Ta 3JIIHCHEHHS BiJI-
MTOBIAHMX JiH SIK HA MDXKHAPOHOMY PiBHI
y B3aeEMOBiTHOCHHAX YKpainu 3 €C, Tak
1 B IpaBONOPSAAKY YKpaiHu'.

Y 1mbOMY KOHTEKCTI CIIiJ 3a3HAYUTH,
[0 TIPABOBE PETYJIOBAHHS HAIpsIMy 00-
pOTHOHM 31 3JTOYUHHICTIO Ta KOPYMIIi€I0
B YKpaiHi OCTaHHIMH pOKaMH 3a3Hajo
KOHIICTITYaJIhbHHUX 3MiH, aJ[)Ke IOYNHAIOUN
32012 p. moyanu yXBaJrOBaTHCS 3aKOHO-
JaB4l akTu y miil cdepi, ki HE TiINbKH
BIIPOBAKYIOTh iICTOTHO HOBI TIPaBOBI
IHCTUTYTH, OUTBLIICTE 3 SIKUX paHilIe He
Oynu BiZjOMi HaI[iOHATHHOMY 3aKOHO/IaB-
CTBY 1 SIBIISIIOTH CO0OIO IMIIJIEMEHTAIIIIO
€BPONEHCHKUX CTaHAAPTIB, a i yocoO0-
JIFOIOTH HOBY 1JI€0JIOTiI0 KPUMIHAJIBHOTO
CYJIOYMHCTBA, CYTHICTh SKOI IOJISITa€e
Yy BU3HaHHI HAaWBHINOIO IIHHICTIO TIpaBa

! MypasiioB B. 30iKeHHs 3aKOHOAaBCTBA
VYkpainu 3 mpaBom €Bporneiicbkoro Corosy: cydac-
HUH cTaH Ta nepcrektusu / B. Mypasiios // Bich.
Kuis. nan. yu-ty iM. Tapaca [lleBaenka. — 2007. —
Ne35-36.—C. 48.

1 cBOOOIM JIOAMHHU, a 1X 3a0e3MmeyeHHs
1 3aXHCT — 000B’SI3KOM JIEpXKaBH, 110 Ma€e
BUKOHYBATUCH 11 YIIOBHOBAXCHUMHU Opra-
HaMHU 3 JOTPUMaHHAM €BPOMEHCHKUX
CTaH/IapTIB Y rajTy3i paB JIFOIMHH Ta 3]1ii-
CHEHHS IPaBOCYIISL.

Cepen Takux 3aKOHOAABUMX AKTIB
nepur 3a Bce HeoOXiaHo Ha3BaThH Kpumi-
HaJIbHUU [TPOLECYaIbHUIN KOJEKC YKpaiHu,
npuidnsTuid 13 kBiTas 2012 p., sKkuit 3a-
KJIaB MAIPYHTS MOJAIBIITNX 3aKOHOJABYUX
HOBAIlIi y MapHHI KPUMIHATHHOTO CYI0-
YUHCTBA. 3MarajbHiCTh KPUMIHAJIBHOTO
MPOBALKEHHS; PO3MEKYBaHHS KPUMiHAIb-
HUX TpolecyalbHuX (QyHKLIH; iICTOTHE
POBLIMPEHHS CYIOBOTO KOHTPOJIIO TIiJT Yac
JTIOCYZIOBOTO PO3CITiAyBaHHS 1 MPOIIECyalThb-
HHUX MOMJIUBOCTEI CTOPOHH 3aXHUCTY 1010
30upaHHs BioMocTel mpo (akTu, 1Mo Mo-
KyTbh OyTH CyZOBHUMH JOKa3aMH; BIIPOBa-
JUKCHHSI TPUHIIMITY HE3MIHHOCTI y4acTi
MPOKYpOpa B KPEMiHATBHOMY TIPOBAJKEH-
Hi; KapAuHAIbHA 3MiHA MOJEINI ITOYaTKO-
BOT'O €Tally KpUMiHaJIbHOTO IPOBa/KEHHS;
YHOPMYBaHHsI HEIVIACHOI JisUIbHOCTI CTO-
POHHM OOBUHYBau€HHS MIOAO MEPEBipKU
3asiBM PO 3JI0YMH Ta 30UPaHHS BiJIOMOC-
Teit po GaKTH, SIKi MOXKYTh MaTH 3HAYCH-
HSI CyIOBHX JIOKA31B, SIKa OTpUMaja Ha3By
HErNTaCHUX CIiTYuX (PO3LIYKOBUX) Jiid;
PO3LIMPEHHS AUCIO3UTUBHOCTI 1 BIIPOBa-
JOKEHHS Y 3B’ 513Ky 3 IMM KOHCEHCYaIbHUX
npoueayp (mepi 3a Bce IHCTUTYTY Yroj
y KpUMiHaJHHOMY MTPOBAKEHH]), 110 Ha-
JIat0Th MOYKJIUBOCTI €(DEKTHBHO 3aXUCTUTU
MIPUBATHI IHTEPECH YYACHUKIB KPUMiHAIIb-
HOTO MTPOBAKEHHS 1 OAHOYACHO BUPILIH-
TH KPUMiHAJIBHO-IIPABOBUN KOH(DIIKT;
HIMPOKE BUKOPUCTAHHS TEXHIYHUX 3aC00IB
¢ikcamii mpu 3aiHCHEHHI KPUMIHAIBHOTO
MPOBAKEHHS — 11€ JIMIIE HEBEINKA YAaCTKa
TUX KOHIENITyalTbHUX 3MiH, IO BiOyIUCS
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B KpUMIHAIHHOMY TIPOIECYyaTHHOMY 3a-
KOHOJIABCTBI YKpaiHU 3 PUHAHSITTSAM HOBO-
ro KIIK, i ski cupsiMoBaHO Ha BIPOBa-
JOKEHHS €BPOIICHCHKUX I[IHHOCTEH 1 CTaH-
JIApPTIB 3aXUCTY MPaB 1 CBOOO/I JTFOIUHH 10
cheprd KpUMIHAIBLHOTO CYTOYHWHCTBA.
VY 11boMy K KOHTEKCTi HE MOYKHA TaKOXK HE
BixzHaunTH 3Minu KIIK Ykpainu, BHeceHi
3akoHoM Ykpainu «IIpo BHeCeHHs 3MiH J10
Kpuminaneraoro ta KpumMinansHOTO mpo-
LIECyaJTbHOTO KOJIEKCiB YKpaiHH MI0/I0 BU-
KOHAHHS PEeKOMEHIAIIN, STKi MiCTATBCS
y MIOCTil T0NOBii €BpOIEHCHKOT KoMicil
PO CTaH BUKOHaHHS YKpainoro [Inany nii
oo sibdepanizanii €sponeiicbkum Co-
F030M Bi30BOTO PEXKUMY JUTS YKpaiHH, CTO-
COBHO YIIOCKOHAJICHHSI ITPOIIC/TYPH apeIITy
MaifHa Ta IHCTUTYTY CHemiaibHOi KoH(ic-
Karii» Big 18 mortoro 2016 p., skumu ic-
TOTHO 3MIHEHO MOPSJOK apelTy MaiHa,
30KpeMa, 3 METOI0 3a0e3MeUeHHs CIeli-
abHOT KOH(]IcKallil, mepe10aueHO MOKIIU-
BiCThH apemTy MaifHa TpeThoi 0coOu 3a
HaAsIBHOCTI JOCTaTHIX IiJCTaB BBa)KaTH,
110 BOHO MIUIAraTUMeE CIIELaIbHIN KOH-
(ickarii Tormro.

ApnanTariiiiti nmpouecu B HampsiMi €B-
poinTerparii Ykpainu 3HaHIIIIA CBOE BiI0-
Opa)XeHHS 1 B HOBITHBOMY 3aKOHOJIaBCTBI,
10 TAKOX € JPKEPEIOM KPHUMiHAIBbHOTO
MpoIeCyajbHOTO MpaBa YKpaiHH, a caMe:
y 3aKoHax Ykpainu «IIpo 6e3oruarHy npa-
BOBY JonoMory» Bix 2 yepsus 2011 p.,
«[Ipo 3abe3reueHHs MpaBa Ha CIIPABE/IIIH-
BHit cyn» Bix 12 mrotoro 2015 p., «IIpo
npokyparypy» Bix 14 xostHsa 2014 p.,
«IIpo HanionanpHe aHTUKOpYyMIiiiHE
Oropo Ykpainu» Big 14 xostHs 2014 p.,
«IIpo nepxaBHE OIOPO PO3CIIiYBaHbY Bijl
12 macromana 2015 p., «IIpo Hamionansay
rroximiro» Bix 2 ymras 2015 p., «[Ipo npo-
Oartiro» Big 5 mortoro 2015 p. Tomio.

[{umu 3aKOHOJAaBUMMH aKTaMH 1CTOT-
HO 3MIHEHO MPAaBOBE PEryJlOBaHHS Ji-
SITBHOCTI OKPEMUX ICHYIOUHX THCTHTYIIN
y cdepi KpUMIHATLHOT IOCTHITIT (30KpeMa,
MPOKypaTypy CTOCOBHO ONMTHMIi3arii ii
MOBHOBAXXECHb Ta 00OMEXEHHs cdepu ix
3aCTOCYBaHHS BiIMTOBITHO 10 pEKOMEH/Ia-
uii Pagun €Bponn), a TaKoXX CTBOPEHO
HOBI IHCTUTYIIi1, (DyHKIIOHAIbHE PU3HA-
YeHHsI AKUX TOJIATae y 3a0e3MmeueHHi Ii-
€BOro (yHKI[IOHYBaHHS cepu KpuUMi-
HaJBHOTO CYJOYMHCTBA Ha PiBHI, 110 Bij-
MOBia€ €BPOMEHCHKUM LIHHOCTAM Ta
CTaHAapTaM 3aXUCTy NpaB JIOAUHH, CyC-
MIJTFHAM OYiKyBaHHSM 1070 OOPOTHOH 3i
3JIOYNHHICTIO Ta KOPYIIII€I0, T IBUIIICHHS
JOBIpH 10 MPAaBOOXOPOHHUX OPraHiB Ta
cyny (3okpemMa, Hamionanpha momirist, Ha-
ioHaNbHE aHTHKOPYIILiiiHe Olopo Ykpai-
HU, CUCTeMa HaJIaHHs 0€30TUIaTHOI IPaBo-
BOI JOITOMOTH, OPTaH! MPpo0aIlii ToIIo).

Pazom i3 M, sk KoHCcTaroBaHO y CTpa-
Terii peopMyBaHHS CyIOYCTPOIO, CYI0-
YMHCTBA T4 CyMIXKHUX PABOBUX 1HCTHUTY-
tiB Ha 2015-2020 poxu, cxBayieHol Yka-
3oMm [lpesunenrta Ykpainu Bix 20 TpaBHS
2015 p., iCHYIOTh CHCTEMHI TTPOOIEeMH
y cepi cTpareriyHOTO TUTaHYBaHHS Ta
y 3aKOHOJABUYOMY HIpoLeci, PyHKLIIOHY-
BaHHS [IPOKYPATypH Ta KpUMiHaJIBHOT FoC-
THUIIT SIK CyMDKHUX MPaBOBUX IHCTHTYTIB
Ma€ CBO1 HEJOJIKH, HassBHI CHCTEMHU TIpa-
BOBOI JJOIIOMOT'M 3aCB1IYMIIM CBOIO HEJIIO-
CTaTHIO (PYHKIIOHAIIbHY CIIPOMOXKHICTB,
a cUcTeMa MPaBOCYAJs HA ChOTOIHI HE
BUKOHYE TIOCTABJICHI Mepe]l HEIO 3aBIaHHs
Ha HaJIeKHOMY PiBHI.

‘YkazaHi YMHHAKA JIETEPMiHYIOTh HE0O-
XiHICTh KOMIUIEKCHOTO MiIX0Iy 10 pe-
(opMyBaHHS CEKTOPY KPUMiHAJIBHOI 10C-
THUL1, 3M1HCHEHHS 3aX0liB, IO Tiepeada-
4yeHo BKa3zaHoro Crpareriero ta [lnanom
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It oo pearizaiii monoskeHb Ctparerii
pedopMyBaHHS CyIOYCTPOIO, CyIOYHHCTBA
Ta CYMDKHHMX IPAaBOBHX 1HCTUTYTIiB Ha
2015-2020 pokwu, cxBajeHomy Panoro
3 MUTaHb Cy0BOI pedopMmu.

YHacHmiIok peanizamii MuX MOJIOKEeHb
Cy[0Ba ccTeMa YKpaiHM Ta CyMKHI Ipa-
BOBI IHCTUTYTH NPALIOBATUMYTh, K 3a3Ha-
yeHo y Crparerii, Kepyl0uuCh MPUHLUIIOM
BEPXOBEHCTBA IpaBa, e(h)eKTHUBHO, MPO-
JNYKTUBHO Ta CKOOPJAMHOBAHO, CTAHYTh
ITiI3BITHAMY TPOMaJISTHAM YKpaiHU, BijThb-
HUMH BiJT1 OyIb-SKOTO IO THYHOTO BILTHBY
Ta BIAMOBINATUMYThH CTAaHAAPTaM i Tepe-
JIOBUM TIpakTHKaMm €Bpornelcbkoro Corosy.

AHani3 cTpareriyHuX HampsMiB TO-
JAITBIIOTO peOpMyBaHHS KPAMIHAITEHOTO
IIPOLIECYaJIbHOTO 3aKOHOIABCTBA YKpaiHu
3 MeToro ajamnTaiii #oro o acquis €C
y CEKTOpi KpUMiHaIbHOI IOCTULI1, cydac-
HOTO MPAaBOBOTO PETYIIOBAHHS MOPSIIKY
3IiICHEHHS] KPUMIHAJIBHOTO TPOBAJKEH-
HSl, IPAaBO3aCTOCOBHOI IIPAaKTUKH OPIaHiB
JOCYJOBOTO PO3CIIiTyBaHHA Ta Cyay JI0-
3BOJISI€ BUAUINTU NPIOPUTETHI 3aBIaAHHS
y miit cdepi, 10 SIKUX, BUAAETHCS, CIIiJ
BIJTHECTHU TaKi MOJIOKEHHS:

— 3aMpoOBAaKEHHS PEXUMY peaizarii
€BPOTEUCHKUX CTAHMAPTIB 3MiHCHEHHS
KPHUMIHQJIBHOT'O CYIOYMHCTBA, 10 KPiM
SIKOCT1 KPUMIHQJIBHOTO MPOLECYabHOTO
3aKOHY, SIKHH, sIK OyJI0 3a3HaYE€HO BUIIIE,
IMIUIEMEHTYBaB Il CTaHJIapPTH y HAIlio-
HaJIbHE CYJIOYMHCTBO, Mepen0dayae Takox
HEOOX1AHICTh 3MiHH TPOQeCiifHOI MpaBo-
CBIJIOMOCTI MpaIiBHUKIB TPABOOXOPOHHUX
oprauiB 1 cynniB, GopMyBaHHS IpaBo3a-
CTOCOBHOI MPaKTUKH, IO BIAMOBIA€ BU-
Moram Koncrurymii Ykpainu, opieHTOBa-
HOi Ha JOTPUMaHHS €BPOMECUCHKHUX ITiH-
HOCTEH 1 CTaHIApPTIB, a TAKOXK MPAKTHKH
€BpONeNchKOro Cyny 3 Mpas JIIOAUHHY;

— CTBOPEHHSI HAJIEKHOT TPaBOBOT OCHO-
BU OOpOTHOM 3 Kibep3iounHHICTIO. Po3y-
MiHHSI HaJ3BHYAHHOI BaKIIMBOCTI BHpIi-
MIeHHS i€l mpoOieMu MPUBEIO IO 3a-
TBepKeHHs YKa3oM Ipe3unenta Ykpainu
Big 15 6epesnst 2016 p. Ne96/2016 Crpa-
Terii kibepOe3nekn YKpaiHu, METOIO SKOT
€ CTBOPEHHSI YMOB JiJ1s 0e31e4HOor0 (PyHK-
[[IOHYBaHHS KiOEpIpocTopy, HOTro BHKO-
PUCTaHHS B iIHTEpecax 0COOH, CyCITUTLCTBA
i nep>xaBu. HacTynHum ouikyBaHUM Kpo-
KOM € MPUHHSTTA BiMOBIAHOIO 3aKOHY
VYkpainu.

OpHuUM 13 HanpsMiB 3a0e3MeUeHHs Ki-
OepOe3nekn YkpaiHu BiIoBiaHO 10 1. 4.5
BKaszaHoi Ctparerii € 60poTs0a 3 Kidep-
3II0YMHHICTIO, SIKa Tiepetoadac 31iiCHEHHS
B YCTAQHOBJICHOMY MOPSIZIKY, CEpeI iHILOTO,
TaKHUX 3aXOJliB: CTBOPEHHSI €EKTHUBHOTO
1 3pYYHOTO KOHTaKT-IEHTPY JJIs TIOBiIOM-
JICHb PO BUMAJKHU KiOEP3T0UHWHIB Ta
raxpaicrsa y KioeprnpocTopi, ImiIBUIIIEH-
Hsl ONIEPAaTUBHOCTI pearyBaHHs Ha Kidep-
3JI0YMHU MPABOOXOPOHHUX OpraHiB, 30-
Kpema X perioHaJIbHUX MipO3/IiTiB; YI0-
CKOHAJICHHSI MIPOIIeCyallbHUX MEXaHi3MiB
010 30MpaHHs TOKa3iB B CICKTPOHHIN
¢dopMi, 110 CTOCYIOTHCS 3JI0YHHY, YAO0CKO-
HaJIeHHs Kiacuikarliii, MeToaiB, 3ac00iB
1 TeXHONOTIH igeHTHdikamii Ta dikcamii
KiOep3JI0UHHIB, TPOBEICHHS EKCTIEPTHUX
JIOCITI/PKeHb; 3alpOBaJKEHHST OJIOKYBaHHS
oreparopamMy Ta IpoBaiiepaMu TEIeKo-
MyHiKamii Bu3HaueHOoTo (ineHTu(iKoBa-
Horo) iHpopmauiitHoro pecypey (iHdop-
MaliiHOro cepBicy) 3a PIICHHSIM CYyAY;
YHOPMYBaHHS MOPSAKY BHECEHHS 000-
B’SI3KOBHX JI0 BUKOHAHHS OIIEpaTOpaMu Ta
MpoBaiiiepamMu TeJIIEKOMYHIKaIii IpUTTH-
CiB ITpo TepMiHOBE (hiKCyBaHHS Ta IO/IAITb-
e 30epiraHHs KOMIT FOTEPHUX JIaHUX,
30epeKeHHS JaHUX PO Tpadik; BPEry:ro-
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BaHHS MUTaHHS MOXKJIMBOCTI TEPMiHOBO-
To 3/11iiCHEHHS TpoLeCcyalbHUX AiH y pe-
UM peajbHOTo Yacy i3 3aCTOCYBaHHSIM
CJIGKTPOHHUX JOKYMEHTIB Ta €JIEKTPOH-
HOTO U(POBOTO MiJIKCY; YIPOBAIKEH-
HSI cXeMH (IIPOTOKOITY) KOOpAWHAIIIT ITpa-
BOOXOPOHHUX OpraHiB MO0 00pOTHOU
3 KiOEp3JI0YMHHICTIO; ITiATOTOBKA CY/IiB
(cmimyux CyqaiB), CNiqUUX Ta MPOKYPOPiB
JUTS POOOTH 3 TOKa3aMHU, 10 CTOCYIOThCS
3JI0YUHY, OTPUMAHUMU B €IEKTPOHHIN
dhopwmi, 3 ypaxyBaHHIM OCOOJHUBOCTEH
KiOep3IIoYnHIB; 3aITpOBaKEHHS 0COOIIH-
BOTO HOPSIIKY 3HATTS iH(opMmaii 3 kaHa-
JIiB TEJICKOMYHIKaIill y BUMAIKy PO3CIi-
JlyBaHHS KiOep3J0YUHIB; MiABUIICHHS
kBamidikamii cmiBpoOITHUKIB MPaBOOXO-
POHHHUX OpTaHiB.

HeoOxigHO 3BepHYyTH yBary Ha Te, 1110
cepesl BKa3aHUX CKJIAI0BHX 3a3HAYEHOTO
HanpsiMy 00poThOH 3 KiOep3JI0YHHHICTIO,
SIK BUIUIMBAC 13 HaBEJIECHOIO, € HU3Ka 3a-
XOJiB KPUMIHAJIBHOTO MPOIIECyaTbHOTO
XapakTepy, o CIPsIMOBaHi Ha ONTHUMI3a-
LIiF0 TOCYI0OBOTO PO3CIIiAyBaHHs Kibep3io-
YUHIB Ta 3/11HCHEHHS JJOKa3yBaHHS B CY/Ii.
OxpeMi 3 HEX TIOKH IO HE BPETYJIbOBaH1
YUHHUM KPUMIiHAJIBHUM TPOIeCyalbHIM
3aKOHOAABCTBOM YKpAiHU 1 TOMY € Iep-
CIEKTUBHUMH HAIPSIMaMu HOTO PO3BUTKY.
e e minkom moriuHo, amxe Crpareris
(dopmaizye moniTUKy AepxaBu y chepi
KibepOe3rneky, y 3B’ SI3Ky 3 UAM BU3HAYAE
CTpaTerivyHi 3aBAaHHs, ETai3aIlis BUPi-
IIEHHS SKAX Ma€ 3HAUTH BigoOpakeHHS
y rajly3eBOMY 3aKOHOJABCTBI.

YHOpMYBaHHS IIUX 3aXO/IB € BKpai
HEOOX1IHUM, OCKUTBKH, SIK CBITYUTH IIPaK-
THUKA, PO3CIIiyBaHHS TAKHX 3JI0YMHIB BU-
KJIMKa€ HU3KY NMpoliieM, 110, 30KpeMa,
ITOB’s13aHi 13: HEMOXKTHBICTIO IPOBEACHHS
y 6ararbox KpuMiHaIbHUX MPOBAIKCHHSIX

HEeIMIACHUX CHiAYnX (PO3LIYKOBHX) Aid
(3Bakaro4m Ha Te, 10 3JI0YNH, 3 TPUBOIY
SIKOTO 3JIIHCHIOETHCSl KPUMIHAIIbHE TIPO-
BaDKCHHS, HE € TSDKKHM ); CKJIATHICTIO JT0-
Ka3yBaHHSI IPHYETHOCTI KOHKPETHOI 0CO-
Ou 710 BUNHEHHS 3JI0YMHY Y BHUITa]IKaX BU-
KOPUCTAHHS KOMIT IOTEPHOTO 00JIaIHAHHS
JeKiTbKoMa 0c00aMu; HEMOKIIMBICTIO
BIJTyYEHHS CITi/IiB 3JI0YMHY Y BIpTyalIbHO-
My TIPOCTOPi; HEOOXITHICTIO 3aTyICHHS
CIeTiaJicTa 10 y4acTi B TPOBE/ICHHI CITiI-
yux (pO3UIYKOBUX) Jiid (0OIIYKY, OTIISTY)
Ta 3ally4eHHs! eKcrepTa AJsl MPOBEICHHS
eKCIIepTHU3, CIPSIMOBAHUX Ha 30MpaHHs
JTIOKa3iB; CKIIQJHICTIO BUSBJICHHS Ta (ikK-
carii CJTiTiB 3JIOYMHY B TEJICKOMYHIKAITiH-
HUX Mepekax, BPaXOBYIOUH JIETKICTh 1X
3HHUIICHHS Ta 3MiHH KOMIT FOTEPHOT iH(OP-
Mallii; KOPOTKOCTPOKOBICTIO 30epe:KeHHS
iHpopmanii y mpoBaiinepiB (30kpema,
Ip-anpeca, mo mo3Bosse imeHTH(IKYBaTH
MICIIe3HaXOMKEHHS 0COOH, IMOBIPHO TTPH-
YeTHOI JI0 BUMHEHHS 3JI0YMHY) TOIIO;
CTBOPEHHSI CUCTEMHU €(DEKTUBHOTO 3aXUCTY
CBiJKa 1 MOTEPMIJIOro Bif 3arpo3, 1o
MOB’s13aHi 3 X Y4acTIO B KPUMIHATILHOMY
MPOBAHKCHHI TOA0 TSHKKUX 1 0COOIUBO
TSOKKUX 3JI0YHMHIB. 3HaYEHHS IIHOTO 3a-
BJIaHHS SIK rapaHTii 3a0e3neveHHs mpas
1 3aKOHHHUX 1HTEpeciB MOANHU Yy cdepi
KPUMIHAJIBLHOTO CYIOYMHCTBA Ta rapaHTil
3IiHCHEHHS MPaBOCY/AI 00YMOBHIIO HOTO
3aKpIUICHHS y CT. 22 YToau mpo acoiria-
iro 3 €C, sika MICTUTH TOJIOKEHHS TIPO
Te, M0 CTOPOHU 1 HaJaJli PO3BUBAIOTH
chiBpoOITHUITBO, inter alia, cTOCOBHO
[ATaHb, IOB’SI3aHMX 13 3aXMCTOM CBIJIKIB
Ta )KEPTB.

€BpONMEHCHKUAN MiAXiA 10 3aXUCTY
CBiJIKa 1 IOTEPITLIIOTO TOJIATAE Yy TOMY, 1110
TaKHH 3aXUCT PO3MISIAETHCA SIK 000B SI30K
Jlep>KaBU, HAaWBaXJIUBIIIOK I[IHHICTIO
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B sKiii € oA, 11 ipaBa i ceoboam. Tomy
B OubIOCTI AieprkaB — wieHiB €C iCHYIOTh
MPOrpaMu 3aXHCTY CBiJKa (HAI[IOHAIBHI,
(henepanbHi, perioHabHi). 3aXUCT CBiIKA
1 IOTEPIILIOro B KPUMiHAJIBHOMY CYJOUHH-
CTBI MaiiXKe y BCIX JepkaBax — wieHax €C
SIBIISIE COOOI0 PECYpCOMICTKY MPOrpamy,
siKa Tepen0dadae HU3KY 3aX0[iB 3a0e3rie-
YeHHs1 Oe3MeKH UX 0ci0, M0 3aCTOCOBY-
I0ThCSI HA PI3HUX eTamnax JisuIbHOCTI mpa-
BOOXOPOHHHX OpPTaHiB, SKi pEaTi3yoTh IIf0
nporpaMy. BUKOpHCTOBYETbCS Miaxin
Riskmanagement (ympaBmiiHHS pr3HKamMHy),
KWW CKJIaIa€ThCs 3 IEBHUX €TAIlIB AisIb-
HocTi. Ha mepmomy erani 3aiiicHIOETbCS
OIIiHKa 3arpo3 CBiJKy. Pe3ynpraTs omiHKu
WX 3arpo3 MaloTh 3HAYCHHS JUIsl BUPi-
LICHHS! IUTAHHS BKJIIOYEHHS CBiJKa 10
[Iporpamu 3axucty i 00paHHS KOHKPETHUX
3axofiB 3axucty. Ha npyromy erami 31iii-
CHIOETBCS KiacuQikallisi pU3UKiB 3a piB-
HSAMH HeOe3neku (BUCOKHM, CepeaHil,
HU3bKHI), IO TO3BOJISIE 3’ ICYBaTH, SKi
caMe 3axX0I1 3aXHUCTy HEOOX1JHO 3aCTOCY-
Batu. Ha Tpetbomy erami 3aificHIOETbCS
aHaii3 (akTopiB pU3MKY 1 OLliHKA iX 3HA-
YeHHsI 3 METOIO BCTaHOBJICHHSI HMOBIpHOC-
Ti HaCTaHHA HeOaXaHUX JIS CBiIKa Ha-
CITIZIKIB, IKi TAKOXK MOXKYTh BIUTMHYTH 1 Ha
JNOCATHEHHS METH KPUMIiHAJIBHOTO CYIO-
YUHCTBA. AHAaNi3 PU3MKIB BKIOYAE iX
OIIIHKY 1 METOU iX 3HMXKCHHS a00 3MEH-
LICHHS [TOB’SI3aHUX 13 HUMU HETaTUBHHUX
HACITIJIKiB, SIKi MOXKYTH OyTH TTOTIepe/KeH]
TIpariBHUKaMH IPaBOOXOPOHHUX OPTaHiB.
UYeTBepTHii eTamn BKIIOYAE KOHTPOJb 32
3axoaMu Oe3MEeKH, IO 3aCTOCOBYIOTHCS
10 cBizKa'.

' KpacuoBa K. A. 3amura cBugereneii B ro-
cynapcrBax-wieHax EC [Enexrponnuii pecypce] /
K. A. KpacuoBa. — Pexum noctyny: http://
sbsnews.eu/ru.

B VYxpaini nuranss 3a0e3neueHHs 0e3-
TIEKHU CBiJIKA i TIOTEPIIIOTO BPETYIHOBAHO
3akonom Ykpainu «IIpo 3abe3neueHHs
Oe3reku oci0, siKi OepyTh y4acTh y KpUMi-
HAJIBHOMY CYJAOYHHCTBI» Bill 23 rpynHs
1993 p. ta KIIK Ykpaiau. Ha Biqminy Binx
KIIK 1960 p., unnnnii KIIK Ykpainu He
MICTUTh TJIABH IIOJO MiJCTAB 1 MOPSAKY
3aCTOCYBaHHS 3aX0AiB Oe3IeKku, a mepe-
0auae OKpeMi MOJIOKEHHSI, [II0 CTOCYIOThCS
3aKpIIICHHS MpaBa Ha 3a0e3nedeHHs 0e3-
MEeKH AK eJIEMEHTY MPaBOBOTO CTaTyCy
OKPEMHUX YYaCHUKIB IPOIIECY; MOKIHBOC-
Ti IPOBEJICHHS 3aKPUTOTO CYIOBOIO 3aCi-
JaHHS; 0COOMMBOCTEH MOPSIIKY: TIpen’ siB-
JICHHSI 0COOM ISl BII3HAHHS, BIIKPUTTS
MaTepialiB iHIIIA CTOPOHI, OCKapKEHHS
pimeHb, O 91 0e3MiSITLHOCTI CIiTI0TO
a00 MPOKypopa MpH 3aCTOCYBaHHI 3aXO/IiB
0e311eKH; MPOBEJCHHS IPOLECyaTbHUX A1l
y peXuMi BiIeOKOH(EpEHLT i yac cyao-
BOTO TIPOBaJKeHHS. HOBUM MOpPIBHSHO 13
paHillle YMHHAM 3aKOHOIABCTBOM € 000-
B’SI30K CJIITYOTO CY/UIi BXKUTH HEOOX1THUX
3aXO0/1B JUIs 3a0€e311eueHHs Oe3EKH 0Co0H,
10 JIOTIYHO BUIUIMBAE i3 3aralibHUX 000-
B’SI3KIB CJIIAYOTO CYIJII IMOJO0 3aXHUCTY
NpaB JIFOIUHH.

VTiM, K CBITYUTH IPaBO3aCTOCOBHA
MIPaKTHKa, 3a0e3e4eHHs Oe3MeKH yJyacHu-
KiB KPUMIHaJbHOTO MPOBAKEHHS MMOKU
11O JINIIAETHCS] TAM CETMEHTOM JIisSUTbHOC-
Ti IPaBOOXOPOHHUX OPIaHiB, 1110 OTPeOye
ICTOTHOTO TTOKpAIEeHHS Ta iHTeHCU(IKaITii
X B3a€MOIi1, BIIPOBAIKCHHS HOBHX MeXa-
Hi3MIB 3aXHUCTY CBiJIKa 1 IIOTEPIILIOTO, PO3-
POOKHM BiOBIIHOT IPOTPaMH 3 ypaxyBaH-
HSIM JIOCBIJly BUPIIIEHHS [IbOTO MUTAHHSI
y aepxaBax — wieHax €C;

— IIOCWJICHHS B3a€EMOJIi1 OPTaHiB I0CY-
JTOBOTO PO3CIiyBaHH i cymy YKpainu i3
KOMIIETEHTHHMH OpraHaMU JIepyKaB — diie-
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IIHUAO O.T. I1po6aemu aganTanii KPEMiHAABHOTO IPOIIECYAABHOTO 3aKOHOJABCTBA YKPAIHH. ..

HiB €C oo cniBpoOiTHUIITBA Y PopMi
HaJIaHHS B3a€EMHOT TIPaBOBOT JOIMIOMOTH
y KpUMIHAJILHUX CIIpaBax Ta eKCTPaIUILii.
Lle, 30kpeMa, CTOCYETHCS MIXKBITOMYOT
CHIBIIpALll Ha JIEP’)KABHOMY PiBHI y (opmi
CIUTBHUX CITIIUX TPYII, IO CTBOPIOIOTHCS
JUTSL PO3CITiTyBaHHS 3JI0YHHIB, BAMHEHUX
HE TEPUTOPIIX ACKUIBKOX JepxkaB, ado
SIKIIO MOPYILIYIOTHCS IHTEPECH LUX Jep-
KaB; yI0CKOHAJICHHSI IPOLIECYaIbHOTO T10-
pAnKy 3aificHeHHs Bumadi ocoou (ii exc-
TpajuIlii), B3aEMHOTO BU3HAHHS PE3YIIbTa-
TiB €KCIIEPTH3H, TIPOBENIEHOI Ha TEPUTOPIT
1HIIOT Iep>KaBHU TOILO;

—3aCTOCYBaHHS YCiX MOJKJIMBUX MeXa-
Hi3MiB OOPOTHOH 3 TEPOPU3MOM 1 BiaBEp-
HEHHS ICHYIO4O{ 3arpo3u Mi>KHAPOAHOTO
tepopm3my. Lleit Hanpsim nependavae He-
OOX1/THICTh Y/IOCKOHAJIEHHS ICHYIOUOi HOp-
MaTHBHOI OCHOBU [IisSIBHOCTI IIPaBOOXO-
POHHUX OpTaHiB JIepP’KaBH, a TAKOXK 1HTCH-
cudikarrii criiBpoOITHUAITBA KOMITETCHTHUX
OpraHiB 0710 OOMIHY 1H(POPMAITIEIO CTO-
COBHO TEPOPHUCTHUYHHUX TPYII, TOCBiOM
MOTEPE/KeHHST TEPOPUCTHYHUX AKTiB
tomo. KOHTEKCTHO ciIij 3a3HAYUTH, IO
KIIK Ykpainu MiCTUTh OKpEeMHA PO3IiI
IX! «OcobnuBHil pexKIM TOCYTOBOTO PO3-
CIIiTyBaHHS B YMOBaX BOEHHOTO, HAJI3BH-
JaifHOTO CTaHy a00 y paifoHi MPOBEACHHS
AHTUTEPOPUCTHUIHOI orepamii», SKui
BKJIFOYAE JIUIIE OJIHY CTATTIO. 3pO3yMLiJIo,
110 Take MpaBOBE PEryalOBaHHS LbOTO
HaJ[3BUYallHO aKTyaJbHOT'O MTUTAaHHS HE
MOXXHA BH3HATH JIOCTATHIM. AJKe Topsi-
JTOK 3IIMCHEHHS] KPUMIHAITFHOTO IPOBa-
JOKEHHS y 3a3HaYeHNX YMOBaX Ma€ iCTOTHI
0COOIUBOCTI, 110 3 orIsiny Ha cT. 92 Kon-
CTUTYLIT YKpaiH! NOBUHHI PETyTIOBaTHCS
BUKJIFOYHO 3aKOHOM, a HE MiI3aKOHHHUMHU
HOPMAaTHBHO-IIPABOBHMH aKTaMHU, K 1€
Mae MicIle Ha TeTepilTHii Jac;

— YCYHEHHsI KOPYILIHHUX PU3HKIB KPH-
MiHAJIBHOTO MPOLECYaTHLHOTO 3aKOHOAB-
cTBa YKpaiHH, 1[I0 CTBOPIOIOTH YMOBH ISl
KOPYMIIHHUX MPAKTUK OCi0, sIKi 3MiHCHIO-
I0Th KpUMiHAIbHE MpoBaKeHHs. Taki
PHU3HKH TIOB’s13aH1 3 HETOCKOHATICTIO 3a-
KOHOJABCTBA, 110 PErIaMEHTyE KPUMi-
HaJIbHE MPOBA/KCHHS. 30Kpema, HIeTbes
PO HETOYHICTh BUKOPHCTAHUX Yy 3aKOHI
(bopMyITIOBaHb, 110 00YMOBITIOETHCS HEJO-
JIKaMH 3aKOHOIABYO01 TEXHIKH, 110, Y CBOIO
4Yepry, CTBOPIOE TIEPETYyMOBH Pi3HOMAHIT-
TS MIXOAIB J10 iX CHCTEMHOI'0 TIIyMaueH-
Hsl, BAKOPUCTAHHS OLIHOYHUX TOHSTH,
BiZICYTHICTh €JUHUX CTaH/IapTiB IIPaBOBOT
TEXHOJIOT1i 3a0e3MeYeH s SIKOCTI KpUMi-
HaJIBHUX [IPOLIeCyaIbHUX PillI€Hb, TOIYyC-
TUMICTb IUCKPELIMHUX TOBHOBAXEHb,
HETPO30PiCTh MEXaHI3My MPUHHSTTS TIEB-
HUX [IPOIIeCyalbHUX PillleHb T2 BAMHEHHS
nporecyagbHUAX Aii, HETOCKOHAICTh Me-
XaHI3MiB MPOKYPOPCHKOTO HATIISATY Ta Cy-
JIOBOTO KOHTPOJIIO Ta iH. BpaxoByroun
CKa3aHe, He BUKJIMKAE CYMHIBY TOH (aKT,
IO B CYYaCHHX YMOBaX aHTHUKOPYIILiii-
HICTH 3aKOHOJIABCTBA € OJHHUM 13 SKICHHUX
3MICTOBHX KPHUTEPIiB MO3UTUBHOTO TPaBa.
VYV 3B’S3Ky 3 UM IIUJIKOM BHUIIPABIAHUM
BOayaeThCs 3apPOBAAKEHHSI 3aKOHOM
VYkpainu Bix 14 xostHs 2014 p. «IIpo
3an00iraHHs KOPYILii» aHTUKOPYILiHHOT
eKCIIEPTHU3H, SIKa BU3HAUCHA 3aKOHOJIaB-
LIEM SIK JISUIBHICTD 13 BUSBICHHS B HOP-
MAaTUBHO-IIPABOBUX aKTaX, IPOEKTaxX HOP-
MaTHBHO-TIPABOBHUX aKTiB MOJOXKEHb, SIKI
CaMOCTIWHO 4M Yy TMOEJHAHHI 3 1HIIHMHU
HOPMaMH MOXKYTb CIIPHSITH BUNHEHHIO KO-
PYINUIHHUX MpaBONOpyIIeHb a00 TpaBo-
MOPYIIEHb, TIOB’SI3aHMX 3 KOpyTIi€to (CT. 1
3akony). [Ipn 11boMy 000B’I3KOBiiT aHTH-
KOPYNIiIHHINA eKCIIepTH3i BiAMOBIIHO 10
CT. 55 BKa3aHOTO 3aKOHY MiIAratoTh Npo-

Bicuuk HarionansHoi akaiemii npaBoBux Hayk Ykpainu Ne 3 (86) 2016

109



AOTITOBIAI

€KTH 3aKOHIB YKpaiHu (KpiM aHTHKOPYII-
LIHOT eKCTIePTH3H POEKTiB HOPMATHBHO-
MPaBOBUX aKTiB, BHECCHUX Ha PO3TIISL]
BepxosHoi Pagu Ykpainu HapogHUMU
JermyTaTaMu YKpaiau, sika 3M1HCHIOEThCS
komiTeToM BepxoBHoi Pamn Vkpainu, mo
MpeaMeTa BiIaHHS SIKOTO Halle)KaTh MMTaH-
Hs1 60poTHOM 3 Kopymuiero), aktis Ipe-
3UjeHTa YKpaiHu, IHIIUX HOPMATUBHO-
[IPaBOBUX aKTIB, 10 po3po0isitoThes Ka-
6imetom MinicTpiB Ykpainu. bynyun
OITHUM 13 HAWBKJTUBIIITNX TIPEBCHTHBHUX
3axO0[(iB y IPOTHIiT KOPYIIIIi, ITPO IO CBiJI-
YUTh CBITOBA MPAKTUKA, 3aIPOBA/KCHHS
B YKpaiHi aHTUKOPYNUIiHHOI eKCIIepTU3n
3aKOHOJAaBCTBA € BKpail BaXJIHUBUM,
OCKITBKH KOPYMITIOTeHHI PU3UKH (paxTo-
pH), IO CHPHUSIOTH BAMHEHHIO KOPYIIIIii-
HUX TIPaBOTOPYIIEHb 200 TOJETIIYIOTh iX
BUMHEHHS, HEPIJIKO 3aKJIaIAI0ThCS caMe Ha
PiBHI 3aKOHOJIaBCTBA.

OTxe, BEJIbMHU aKTYaJIbHOIO BUIAETHCS
mpo0JieMa OIiHKH KPUMIHAIBHOTO TIPO-
[IeCyaTbHOTO 3aKOHOaBCTBA YKPATHU i
KyTOM 30py MOTO KOPYIII[IOTEHHOCTI 3 Me-
TOIO BHSIBJICHHSI IIPIOPUTETHUX HAIPSIMIB
HOTO BIOCKOHAJICHHS, CIIPSIMOBAHUX Ha
MOTMepeHKeHHsT KOPYHIIHHUX MPOSABIB
y it cepi.

VYka3aHi MOJ0XKEHHS, O€3yMOBHO, HE
MIPETeH IYIOTh Ha BHYEPITHICTH 1X MIEPEITiKYy,
OCKIJIBKM €BpOiHTErpamiiHi mpouecu
Ykpainu nepen0adaroTh HEOOXIIHICTH

3IIHCHEHHS CUCTEMH 3aX0/liB 3aKOHOAAB-
40ro, iIHCTUTYIIIHOTO, OpraHizamiifHoro
XapakTepy, CIPSIMOBAaHUX HA rapMOHi3a-
[i}0 3aKOHO/MABCTBa YKpaiHu y cdepi
KpUMiHAJIBHOT FOCTHIIIT 1 Oe3TeKH i3 mpa-
BoM €C.

Ha 3aBepuieHHs BapTo 3a3HAYMUTH, 11O
ajanTanis KpUMiHaJILHOTO MPOIIeCyallb-
HOTO 3aKOHOJABCTBa YKpaiHU J0 acquis
€C norpebye HAICKHOTO HAyKOBOTO CY-
MIPOBOTY, TPOBEACHHS (PYHIaMEHTATBHAX
JIOCIIJIKeHb 3 MMHUTaHb, SIKi CTAHOBISITh
CYTHICTh BHII[EHABEJCHUX Ta 1HINUX IO-
noxeHsb. lle, Ha MO0 AYMKY, BU3HA4Ya€
MPIOPUTETHI HAIPSIMU PO3BUTKY HAYKHU
KPUMIHAJIBHOTO MPOIIECY, CYTHICTD SKUX
CTaHOBJISITh:

— CTBOPEHHS TEOPETHYHHUX KOHLIEIIIIH
ajlanTaiii HopM KPpUMIHaILHOTO MPOIIe-
CyaJIbHOI'O 3aKOHOJABCTBA YKpAiHU N0
acquis €C;

— MOHITOPHHT TIPaBO3aCTOCOBHOI ITPaK-
THUKH 3 METOKO BCTAHOBJICHHS i1 BiAMMOBiI-
HOCTI €BPOTICHCHKUM CTaHIapTaM y raiy-
31 3aXHMCTy MPaB JIOAUHM Ta 3Ji1HCHEHHS
MIPABOCYIS;

— TeopeTHdHa po3pobka mpodaemMu
AHTUKOPYIIIIMHUX CTaHIApTIB KpUMi-
HaJIbHOTO MPOIECYallbHOTO 3aKOHO/IaB-
CTBa YKpaiHu;

— OCiPKEeHHS MPOOIeMH ajabTepHa-
THB KPUMIHAJILHOMY TIE€pECIilyBaHHIO
Ta iH.
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HACTIOK BACHADb IKOBHY,

3aslAysau Kapespu aIMIHICMPAMuUBHOZ0 NPasa

ma agminicmpamusroi gisaorocmi Hauionaorozo

ropuAu4Hoz0 yHisepcumemy imeri Apocaasa
Myapozo, s0kmop ropuguuHUX HaYK, npogdecop,
unen-kopecnongenm Hauionanorot axazemii
npasosux Hayx Yxpainu

Crangaptu 1eMOKPATHUYHOTO KOHTPOAIO
HaJ ceKTopoM 6e3neku

«/leMOKpaTHUHUI KOHTPOJIb HaJl CEK-
TOPOM Oe3MeKn» 3a3BUYail CIPUIMAETbCS
SIK TANOPSAKYBaHHS 30pOMHUX CHUI Ta
THIIMX OpraHi3aiiii 6e3meKkn JeMOKpaTuy-
HO OOpaHWM TOJNITHYHUM opraHam. Lle
O3Hayae, 110 yXBaJIEHHS pillleHb 3 HaIlio-
HaJbHOI Oe3reku i 000poHU Mae OyTH Tie-
penaHe TUM, XTO BI/MOBiAA€ 32 MONITHKY
y cdepi Oesnexu i 00oponu kpainu. [Ipak-
TUYHA i i€l T3 0B’ s13aHa 3 TaKUMHU
[IUTAHHSAMU: KMM YMHOM IOBHUHEH OyTu
MOCSITHYTUW NUBUIBHUNA KOHTPOIb HaJ
CEKTOPOM 0e3IeKH, SIKi CTPYKTYpH 1 TIpo-
LeAypH HEOOX1/IHI I 1[OTO 1 sIKa POJIb
ICHYIOUHUX JIep’KaBHUX 1HCTUTYTIB — ITIaBU
JiepyKaBu, MapIaMeHTy, ypsay ado Jepx-
CITyKOO0BITIB BUKOHABYOI BITAITH.

[omiTryHi 1 paBOBI MPHHITUTIH 1 TIPaK-
TUYHI NigX0Au (CTAaHAAPTH) 31 BCTAHOB-
JICHHSI IEMOKPaTUYHOTO KOHTPOJIO MOYKHA
00’€JIHATH y TPU TPYIIH.

Ilo-nepuie, KOHCTUTYLIIS TOBIUHHA Ta-
paHTYBaTH, 110 ITUBUTHHI OPTaHY BIIAIA Ma-
10Th a0COJIIOTHY BJIaJly B TaKHUX chepax, sK:

— YXBaJICHHsI PillIeHb BiIHOCHO BilHH
1 MUpY (I€MOKpaTisi TIHCHO iCHYE JIUIIIE T,
KOJIM BJ1aJ1a, 00OpaHa HapOIOM, YXBAITFOE JKHT-
TEBO BKIINBI JJIST CYCIILTLCTBA PIITICHHS);

— YIpaBJIiHHS 1 KOHTPOJIb HaJ BIHCHKO-
BHMH, TIOJIIII€I0, PO3BIJKOI Ta IHITUMHU
opraHizaIisiMi cexTopy Oesrneku (mepiie
MIPaBUJIO EMOKPATHIHUX BITHOCHH MiX
CEKTOPOM Oe3MeKH i (TPOMaITHCHKIM) CyC-
TIECTBOM € Te, 1110 32 (0OpaHO ) BUKOHAB-
YOI0 BJIaJI0I0 BUpILIaJbHE CIOBO, A€, KON
1 SIK apMist 1 OIS OyyTh BUKOPHUCTAHI).
06 3anobirTv HenpaBHIIbHIN IHTEPIIpE-
Talii, KOMaHHI [IOBHOBAKEHHS TOBHHHI
B OCTaHHIH 1HCTAHIIT 3/11IICHIOBATUCS TLIb-
KU OJIHI€IO JIFOJINHOO (TOMY KOMaH IHi TIO-
BHOB&)KCHHSI IEPEIAIOTHCS TIIaBi JICpIKaBH,
1 B TOM K€ 4ac MIHICTp 00OPOHH — BiJIIIO-
BiZJATEHUH 32 OTIEPaTUBHI MPOOIEMH);

— IPaBOYMHHICTh BU3HAYATH BU][ OP-
raHizaiiii cektopy Oe3neKu, IXHs CTPYK-
Typa i po3mMip MaroTh OyTH 3aKpiIUIcH] 3a
[UBIILHOIO BJIAJION0, a He 3a npodecio-
HaJaMH.

Ilo-0Opyee, neMOKpaTHIHUH KOHTPOJIb
MOBUHEH TAKOXK MaTH CBOT OOMEKEHHSI.
B ycix Tppox 3ragaHux cdepax nUBiIHHA
BJaJa 3a3HaBajia 0 3aKOHHOI KPUTHKHU,
AKOM MpuiiMaia pimeHHs 06e3 mopan J1o-
CBIIYCHUX CJIYKO0O0BIIIB/TIpOdeCioHalliB.
L1e crocyeThest eIl 3a Bce THX BUIAJIKIB,
KOJIA [IUBLIbHA BJIaJ1a Ma€ TUTbKU HE3HAYHIL

[ g
© Hacriox B. 1., 2016
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npodeciitHi 3HaHHS y BifichbKOBiH cdepi.
Tomy mopaau JOCBiTYEHUX CITYKOOBIIIB
BaXJIUBI /151 €(DEKTUBHOCTI MOJITHKH Oe3-
IeKu i 000POHH, XOUa 11 HE O3HAYAE, 110
11l [TOPaJIU € 3aBK/IH MPABUILHUMH 200 1110
iM 000B’s13K0BO Tpeba ciimgyBaru. Micis
BIICEKOBHX 1 CITy»0 O€3MeKH — 3aXUIIaTH
CYCHIJIBCTBO 1 JEeMOKpATito, a He CTBOPIO-
BarH ix. 30Kpema, COJaTH HE MOBHHHI
CTaBaTH YAaCTUHOIO YPSJA0BOIO IPOIIECY.
I'poMansiHi B 1eMOKpATIIX 3HAKOTH PO
HEOOXITHICTh 30poitHUX cHil. Y pasi 1mo-
TpeOu — 11e TOJIOBHUH IHCTPYMEHT IS
30epeskeHHs cBoOoau. ToMy BiHCHKOBI 1O-
BHUHHI OyTH €(EKTUBHUMH, JUCLUILIIHO-
BaHUMH, CJIYXHSHUMH 1 TOTOBUMH BiJiaTH
JKUTTS 3apajiil 3aXUCTy CBO€ET Kpainu. Micii
BiliCPKOBUX HE MOXYTh OyTH OCHOBOIO
CYCIILJIbCTBA.

Ilo-mpeme, epeKTUBHICTH 1eMOKpa-
TUYHOTO KOHTPOJIIO TIOBUHHA 3a0e3medy-
BaTHCh JICP)KaBHUMHU TIOJIITHYHUMH CTPYK-
TypamM# Ha KOHCTUTYIIHHO-TTPAaBOBUX 3a-
cajax:

— CTPYKTypa JepKaBHOI BIIa 1 TOBHH-
Ha 3a0e3MeuyBaTy PO3MOJIIJ BIaIu HaJ
apMi€r0 M BUKOHABUYOIO 1 3aKOHO/IaB-
9010 B1a1010. HiXTO 3 HUX HE MOXe 3/i#-
CHIOBATH TIOBHUI KOHTPOJb, OCKIIBKHU Hi
BHKOHABYa, Hi 3aKOHO/1aBYa BJIajia He I10-
BHHHI MaTH MOKJIMBOCTI BUKOPHCTOBYBa-
TH apMIit0 OJIUH TIPOTH OJTHOTO. BilichKOBI
MaTh IMIJKOPSATUCS UM JBOM BJiajaMm,
1 111 BJIQTHI T1JIKY IOBWHHI CTIiBIIPAITIOBA-
TH 115 3a0e3mnmedeHHs Oe3neku ta 000-
ponu. | BiAMOBiAHI 3aKOHM TTOBHHHI 1€
rapaHTyBaTH;

— BIMCBKOBI ¥ MOJILIS € YACTUHOIO BU-
KOHABYOI BIaU. Ypsi po3po0Iisie MPOEKT
000pOHHOT MOMTHKY 1 OromxeT. Lle 3miii-
CHIOETHCS Uepe3 MUBIILHOTO MiHICTpa,
SIKUH TATPUMYETHCS TITATOM UBITHHIX

CI1y>KOOBLIB 13 3HAHHSAM BiliCBKOBOI MPOO-
JIEMATHKH, 10 € HEOOX1HUM ISl OTPHU-
MaHHsI JIOBIpH BIICHKOBOTO KEPiBHHIITBA,;

— HEOOXITHUN OCBIYCHHI 1 10OpE TI0-
iHQOpMOBaHMI NHUBITEHUN MITAT CITYXK-
OoBmiB. TpamuiitHo 3B’ I3k BIHCHKOBUX
MIK COOO0X0 HACTIIBKU CHIIBHI, 1110 [IUB1JIb-
Ha BJIaJIa HE MOJKE TIOBHICTIO TIOKJIaaTHCS
Ha HUX SIK Ha €IMHUX PATHUKIB (110 TAKOXK
€ TIPUYMHOIO MPaBHUIIA, SIKE 34CTOCOBY€Th-
cay CIA: conpar, 1m0 3HaXOAUTHCS HA
ciyx0i, a00 3BiIIBHEHUH y BiACTaBKY,
MOYKE CTaTH BIMICBKOBUM PaJIHUKOM JIHIIIES
yepes JIeCATh POKIB MMICJIsl 3aBEPIICHHS
CBO€T milicHOT ciryxk0u). YpsAn MOBUHEH
CTBOPIOBATH YCTAaHOBH, Ji¢ O BigOyBasrocs
CIIIIbHE HABYAHHSA BINCHKOBUX 1 [{UBiJIb-
HUX CIIy>kO0BLiB. bararto kpain manu 6e3-
Ji4 4yJOBUX BIHCHKOBUX TEOPETHKIB
1 MPAaKTHKIB, ajie Mal)Ke >KOJHOTO aKaje-
MIYHO OCBIYEHOTO ITUBIILHOTO EKCIIEPTA.
BiiicbKOBI HE BUBYAIU MATAHHSA HAI[iO-
HaJbHOT Oe3NeKkH, POOUBCS JUIIE OJTHO-
CTOPOHHIHN aKIEHT Ha BUBYCHHSI BIHICHKO-
BO1 cripaBu. Lle cTBOpHIIO HATIPYKEHICTh
MK [IUBIJIBHUMH 1 BINCBKOBHUMH CJTY>KOOB-
IISIMH MiHICTEPCTB 0OOPOHM 1 3aKOPIOH-
HUX CITpaB. AJie KOHCYJIBTYBaTH ypsij 1Mo-
BUHHI IIUB1LIBbHI CITY>KOOBIII;

— HE JIMIIIC BUKOHABYA, aJIe TAKOX 1 3a-
KOHO/IaBYa BJIaJla IOBUHHA MATU Y CBOEMY
PO3MOPSKEHH] MTAT KBTI (PIKOBAHUX
CIICTIIANIICTIB JUISI MPUUHATTS PillleHb 13
npoOiem 30poiiHux cui. Unenu mapia-
MEHTY MOTPEOYIOTh CIICIiaTiCTiB HE TUTb-
KU JUIs 3IHCHEHHS MapJiaMeHTChKOTO
KOHTPOJIIO, & ¥ JUTSl CKIIQJIaHHs OIO/IKETY,
3a SIKMU 3aKOHOJIaBYa BIaJIa Hece BiAIO-
BI/IaJIbHICT.

Kpim nepxaBHUX opraHiB, BiIoBi-
JIAJIbHUX 32 [IUBIIBHUNM KOHTPOJb HaJ
BiICLKOBUMHU, MOTPIOHO 31iHCHIOBATH
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HACTIOK B. 1. Crangaptu 1eMoxpaTHUHOro KOHTPOAIO HaJ ceKTopoM Ge3nexku

MIOJIITUYHI Ta COLialbHi 3aX00U Ha MiA-
TPUMKY IUBITBHOTO KOHTPOJTIO HaJ Bili-
CHKOBUMH:

— HaWBaKIMBIIIMMHU €JIEMEHTaMH T10-
PAAKY B JepKaBi € KOHCTUTYIIWHICTH
1 BepXoBeHCTBO mpaBa. Lle He o3Ha"ae
TUTIBKH T€, IO JIepKaBa BiAMOBIIHO 10
CBOET KOHCTHUTY1ii BCTAHOBJIIOE 1 TapaHTye
npaBoBuil nmopsgok. Lle o3Havyae Takox
rapaHTilo IeSIKUX ICTOPUYHO PO3BUHEHUX
y 3axiJJHUX JIEMOKPATHUYHHX JepKaBax
MIPABOBUX MPUHITUIIIB, TAKHUX, STK PO3ITOIIT
BIIa/IM, TapaHTis (pyHIaMEHTAIBHUX MPaB
JIFOIMHH, 3B’ 130K 3aKOHOJABCTBA 3 KOHCTH-
TYUIHHUM TOPSAKOM 1 3B’ 130K BUKOHABUOT
1 CyZIOBOT BIIaIM 13 3aKOHOM 1 ITpaBoM. Aure
HEJI0OCTaTHBO, MO0 3aKOHOJaBYA Bllaja
npuiiMaia 3aKOHM, a BUKOHAaBYA BiIaja ix
3actocoByBasia. KOHCTHTYMIHHICTS 1 TIpa-
BOBHI MOPSIIOK IOBUHHI MiATPUMYBATHCS
HaceJICHHSIM 1 OCBITHIMH yCTaHOBaMH,
3MI i 6araTbma opranizamismu. Konctu-
TYIIHHICTE 1 TpaBOBa JAeprKaBa MEPEIIKo-
JOKAIOTh COJIJIaTaM BTPYdYaTHUCh Y TOJi-
TUKy. BignoBinp Ha Te came 3anUTaHHS
3HAYHO BIJPI3HSAETHCS, SKIIO MUTAHHS
CTOCY€ETBHCSl CTYICHS PO3BMHEHOCTI KOH-
CTUTYLIMHOCTI 1 TPaBOBHUX J€PKABHUX
rapaHTii MUBUTBHUX TIPaB i CBOOOAM TIpe-
CHU B KOJIMIIIHIX KOMYyHICTHYHUX KpaiHax,
1 SKMM 4HHOM cHcTeMma ocBitu, 3MI Ta
oprasizaiiii TpOMaJITHCHKOTO CYCITUTLCTBA
X MiATPUMYIOTb;

— IPYTUM, BeJIbMH ICTOTHHM JIEMOKpa-
TUYHHUM THCTHTYTOM 3a0€3IICUCHHS JIEMO-
KpaTU4YHOTO KOHTPOJIFO HaJl BIHCHKOBUMH,
€ «uuBinbpHA cunay. Llum Tepminom mo-
3HAYAIOTHCS CITY>KOOBIII Touimii, abo pe-
3epBICTH, SIKi € «JIBi4i TPOMAaJITHAMNY, SIK
OJIHOTO pa3y cKa3aB Mpo HUX BiHCTOH
Yepuimns. i congatu ineHTUDIKYIOTH
ce0e OlIbIIe 3 IUBIIBHO YaCTUHOKO CYC-
MUTBCTBA, aHIXK 31 30pOWHUMU CHIIAMU.
ITin yac KpU3M BOHHM — Ba)JIMBA TPOTH-
Bara Bif{CbKOBHM, POTUBAra HEBUKOHAH-
HIO 3aKOHIB 1 MOPSAAKY. Y HIOJEHHOMY
JKUTTI — HaWBaKIMBIIINN €JIEMEHT, 1110
MiATPUMYE IHTETPaIlifo BIHCHKOBUX Y TPO-
MaJITHCHKE CYCIITECTBO;

— TPETiii eneMeHT — 11e 0e3MmocepeTHbO
apMis, sika Moke 1 3000B’s13aHa 31iIHCHIO-
BaTH JICMOKPATUYHUI KOHTPOJIb CaMa HaJ|
co0oro. Byio 0 Haitneriie, sikOu cama ap-
Misl IOTPpUMYBajacs YHHHUX MMPABOBUX
HOPM, TIpaB i 000B’SI3KIB, JUCIHUILIIHAPHO-
ro MOPAIAKY 1 MOPSJAKY I0J0 MOJAAHHS
CKapr, a TAKOX, KO JI03BOJISIE TPABOBUH
CTaTyc, — MOJIOKEHb 10 BUCYHEHHIO MTPEe-
CTaBHHUKIB 1 gomoBiga4is. [luBinsHUMA
KOHTPOJIb CTOCY€ETHCSI TAKOXK MPHUHIIUIIIB
migepcrsa (y HimeuunHi BigoMuii K «Tpo-
MaJSTHUH B YHIQOPMIi» i «BHYTpIIIHE ITi-
JiepcTBO» ). LIMBiIbHUI KOHTPOJIb TIOYUHA-
€ThCSI TOJI1, KOJIM BIMICHKOBI CITIBITPAIIIOIOThH
31 3MI, npodcminkaMu Ta HITUMH HEYPsi-
IOBUMH OpTaHi3aIlisiMH.
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- IMTAHHSA TEOPII TTPAB AFOVHU -

PABIHOBUY METPO MOMCEHOBUY,

JOKMOp 10pUJUYHUX HAYK, npogecop,

20108HULL HAYKOBULL CNiBPOBIMHUK

Awsiscvkoi aabopamopii npas AoguHu i 2pOMaZAHUHA

Hayxoso-g0caigrozo incmumymy Aepicasrozo

6yAiBHULMBA MA MICUEBO20 CAMOBPAAYBAHHS

Hauionanvmoi axazemii npasosux mayx Yxpainu,

Ykpaina, m. Nosis

e-mail: rmp2009@mail.ru

YAK 340.12

AbBiBcbKin Aaboparopil
npas Aroaunu — 20 pokis

Y ecmammi eucsimnioromoca npuuunu cmeopenns y 1996 p. y cmpykmypi Akademii npagogux
Hayk Yxpainu Jlveiecvkoi 1abopamopii npag 1o0unu, a makoxc OCHOB8HI pe3yivmamu ii 0o-
CIOHUYBKOI OIAIbHOCII, YUacmb Y CAPUAHHI YOOCKOHANenHio Koncmumyyii ma inuwozo 3axo-
HoOagcmea Yxpainu, tioeo maymadents i 3acmocysanus. 30Kkpema, 1i0emvbcs npo nio20mosKy
ma onpunoonenns y 2015 p. nepwoeo npoexmy 3axomny Yrpainu «Ilpo enecenns 3min 0o Kon-
cmumyyii Ykpainu 6 uacmuni npas, c60600 i 0608 53Ki6».

Kurouosi cioBa: JIbBiBCchbKa J1aboparopis mpae JHOIUHHM, TpaBa JHOIUHH, €BPONCHCHKII

Cyq 3 1paB JtonuHN, KoHCTuTYyis YKpaiHu.

Komu y 1996 p. y He3anexHil Ykpaini
Oyno yxBaneHo KoHcTUTymito, B sKiid —
BIIEpILIC Y BITUM3HSHIN icTOpPii — HEaOu-
SIKY yBary OyJIO MPUIIJIEHO OCHOBOIIOIOXK-
HUM IpaBaM JIFOJHHHU, TOJII CTAJIO I1JTKOM
OYEBUIHUM, 110 JJIs HAIOI HAYKOBOI
FOPUCTIPY/ICHIIIT 1S Tpo0ieMaTrka Halyra
HaJ3BUYailHOI aKTyaJbHOCTI i Maja Ou
CTaTH HaBiTh 11 KOHLENTYaTbHUM CTPHK-
HeMm. Tomy came Toji MeHi goBenOCs 3a-
MIPOTIOHYBAaTH KEPIBHUIITBY AKameMii
NpaBOBUX HAyK YKpaiHW CTBOPUTH

y M. JIbBOBI HOBY HayKOBO-IOCIiIHY
yctanoBy — JlabopaTopito mpaB JIOAMHA
(maii — JIaGoparopis).

Taxa mporo3uirist Biipa3y aicTaia Imii-
TpUMKY ['0IOBHOTO BYEHOTO CeKpeTaps
AllpH VYxpainu, akanemika 0. M. I'po-
meBoro Ta ii [IpesuaeHTa — akajemika
B. S1. Tauis, i B uepBHi 1996 p. [Ipe3unis
AllpH VYkpainu yxBayinia 3 IbOTO TUTaH-
HsI TTO3UTHUBHE pimeHHsA. HeBaoB3i 3a-
tBepKkyeThes CraryT JlaGoparopii sk
IOPUANYHOI 0CO0M, a BXK€ HACTYITHOTO
L ]
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PABIHOBHY I1. M. Asbgiecbkiii Aaboparopii npas Aloagunu — 20 pokis

POKy MyONiKYIOTBCS TepIi HAyKoBi pe-
3ynbTaTH ii AisutbHOCTI [1].

JlaGoparopis noBuHHa Oyia, 30Kpema,
CIPHUSITH HAYKOBOMY OOIPYHTYBaHHIO JIep-
YKaBHOT MOJITUKU Y Tally3i IpaB JIIOIUHH
B HaIlpsiMi YIOCKOHAJIEHHS 1X IOPUANYHO-
ro 3a0€e3IeueH s Ta IMIUIEMEHTAII] BiIIIO-
BIIHUX MIKHAPOIAHHUX CTaHAAPTIB. 3aist
LLOTO BOHA MaJia MPOBOANTH JIOCIIiIKCHHS
dbyHIaMeHTalbHUX MpolOieM Teopii
W MPaKTUKU 3MIMCHEHHS MpaB JIOIWHI
i rpoMaTHHA B YKpaiHi Ta OpaTw y4acTh:
y po3po0i1i i HAayKOBOMY €KCIIepTyBaHHI
3aKOHOJABYMX Ta IHIIMX HOPMAaTUBHO-TIpa-
BOBHX aKTiB YKpaiHu 3 1i€l npoOieMaTHKu
Ta 1X MPOEKTIB; y MIATOTOBII i OOTPYHTY-
BaHHI MPOTO3HUIIIN MO0 MOKPAICHHS
IOPUIMYHOTO 3a0€31eUeHHsI IPaB JIIOAUHN
i rpoMa/iTHUHA B YKpaiHi BiAMIOBIAHO 10
TakuX CTAaHIAAPTiB, CTaHy NOTPUMaHHs
MpaB JIIOJUHU B YKpaiHi; y MOMMUPEHHI
3HaHb cepe]] IOPHUCTIB Ta HACETICHHS TPO
[IpaBa JIIOJUHU 1 TPOMAAsSHUHA Ta IIPO
OPUINYHI MEXaHI3MH 1X 3/11iiCHEeHHS 1 3a-
XHCTY; B OpraHi3allii HaB4aJIbHO-ITPOCBIT-
HHUIBKUX 3aX0/1B 13 [IUX IUTaHb.

3 oy Ha crenudiky 03HaYECHHUX
3aBllaHb, a TAKOX 3Ba)KalO4H Ha BIJICYT-
HICTh Y TOW Yac BITYM3HSIHUX aHAJIOTIU-
HUX HAayKOBHX iHCTUTYLIH, Jlaboparopii
JIOBEJIOCS 3alI0YaTKOBYBATH HU3KY TaKHX
3ax0/1iB, SIKi OyiH, 00pa3HO KaXKyuH, Mio-
HEPCHKUMH.

Tax, Jlabopatopist snepute B Ykpaiai:

— BIaJacs 10 PO3IPALIOBAaHHS Cydac-
HUX KOHLENTYaJlbHO-METOAOIOTYHUX 3a-
caj 3arajJbHOI Teopii OCHOBOMOJIOKHHUX
paB 1 CBOOO/ JIIOIUHH Ta 11 BIPOBaKEH-
Hsl Y HABYAJIBHUH [TPOLIEC ¥ Y 3aKOHOJaBUY
[IPAKTHUKY;

— Bigpasy micis patudikarii YkpaiHoro
(1997 p.) KonBeHttii mpo 3axucT mpas Jro-

JIMHU 1 OCHOBOITOJIOXKHHMX CBOOOJ (mam —
KonBeHiis) po3nouana rnepexiagaT aep-
JKaBHOIO MOBOIO, pedepyBaru i myOmiky-
BaTH PIIICHHS €BPOIEHCHKOTO CyIy 3 TIPaB
monuan (gam — €CILI);

— npogena y JIpBoBi (crisibHO 3 [HCTH-
TYTOM KOHCTUTYLIWHOI Ta MpaBoOBOi I0-
nituku — COLPI, m. Bynanemr) mixkHa-
POJIHY JIBOTHIKHEBY IIIKOJTY JIJISl MOJIOJIUX
BHKJIa/IaviB IOPUIUIHIX (PaKyasTeTiB bi-
nopyci, Mooy i YkpaiHnu 3 TUTaHb BH-
KOPUCTaHHs y HaB4ainbHOMY poueci Kon-
BCHIIT Ta MpakTHKH ii 3aCTOCYBaHHS
€CII (2001 p.);

— CTIIBHO 3 IOPUANYHUM (DaKyITETETOM
PerencOyp3abkoro yHiBepcurety (Himeuun-
Ha) Ta PpuandHuM (axynsreToM JIbBiB-
CBHKOTO HaIlIOHAJILHOTO YHIBEPCHUTETY IMEH1
IBana ®panka opranizysana y JIbBoBi Mixk-
HApOJHUN CUMIIO31yM 3 PeliriiHUX NpaB
JIFOZIMHM, Y4acTh B SIKOMY B3sUIM TaKOX Ha-
yKoBIIi 3 ABctpii, binopyci, JIuteu, Himeu-
yuad, [lombi (2004 p.);

— 3amouarkyBaisia 3 2005 p. mopiuHe
MPOBEJICHHSI BCEYKPAaTHCHKUX, a 3TOJIOM
1 MDKHApOJHUX, «KPYTIUX CTOJIBY» 3 aH-
TPOTIOJIOTIT TIpaBa, SIKi TPUBAIN TIPOTATOM
JECSITH POKIB 1 3aBK/IH CYIPOBOKYBaIIH-
cs myOutikarmiero ix Marepiasis;

— miarorysaia i onmyOiiKyBana 30ipKy
adopu3MiB 1 IpHCIiB’iB HAPOMIB CBITY
II010 TIPaB, CBOOOIT Ta 000B’ SI3KIB JTFOIMHA
i rpomansamHa (2001 p.);

— cthopmyBana i Bujana creianizoBa-
Hi KaTaJoru HayKoBOI JiTepaTypH Ta iH-
HIMX JUKEPE 13 IpoOJieMaTHKH Mpas i CBO-
0071 JIFOMUHYU Ta TPOMASIHMHA, SIKI Hapa-
XoByBaju 3arajom maiike 8300 Ha3B
myOmikamii (1996 p. i 2011 p.);

— opranizyBana y JIpBoBi 3ycTpiu ['omo-
Bu €CIUI n. Jlyniyca Binbaxabepa 3 ii
HayKoBUMHU criBpoOiTHuKamu (2005 p.);
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IIUTAHHSA TEOPII ITPAB AIOJUHH

— CHINBHO 3 [HCTUTYTOM BiJKPHUTOTO
cycminberBa (M. bynaremnt) opraniyBana
npoBenenHs y JIbBoBi TpupiuHoi [Iporpa-
MU [Tl BUKJIJ1a4iB T'yMaHITapHUX BUIIAX
HaBYalnbHUX 3aknaniB «Dinocodis npas
mogua (2010-2012 pp.);

— nouynHaroun 3 2012 p. 6epe y4acThb
B opranizauii i nposeaeHHi (crinpHO 3 Ko-
opaunatopom rpoektiB ObCE B YkpaiHi,
€CIUI ta ropuauyHuM QaKylIbTEeTOM
JIBBIBCHKOTO HAITIOHAIEHOTO YHIBEPCHUTE-
Ty iM. IBana ®panka) mopivaux MixHa-
ponaux dopymis 3 mpaxruku €CIL, mix
qac SIKUX — y NpUCyTHOCTI 6au3pko 100
BITYM3HAHHUX IOPUCTIB-MPAKTHUKIB 1 Ha-
YKOBIIiB — BUCTYTIAIOTh 3a3BUYal JIEKiTbKa
cynniB €CII, ropucris tioro Cekperapi-
aTy 1 BiIoMi BITUM3HSHI (axiBIli;

—mnpotsirom 2007-2015 pp. 3uiticHroBa-
Jia HAyKOBHH CYTIPOBiI pO3pOOKH i 00TpyH-
TYBaHHSI MPOTIO3HLIH 3 MOJIepHi3aLlii Oib-
IIOCTI MPaBOJTFOAMHHUX MTOJI0KeHb KoHCTH-
Tymii YkpaiHu BIAMOBIAHO JO IXHIX
MDKHApPOJHUX CTaHAAPTIB (CTIOYATKY /IS
HartionansHOT KOHCTUTYLIIHOT pajiy, TIOTiM
it KonerutyiiiiiHoi acamOrel i, Hapeniri,
JUTsl HUHIHBOT KOHCTUTYIIHHOT KOMICiT).
KinneBum pesynbraTtom Iii€l TpuBaoi po-
6otu JlabopaTopii cTaB MepIIAA TPOESKT
3akony Ykpainu «llpo BHECEHHS 3MiH 10
Koncruryuii Ykpainu (oo npas, cBoOOT
i 060B’s13KiB)». Moro Gymo moBHicTIO Omy6-
JIIKOBaHO y xxypHaii «IIpaBo Ykpainu»
(2015 p. Ne 10) pazowm i3 Hanexxnoro Iosic-
HIOBAJIbHOIO 3aIMCKOI0 10 HbOro Ta Ilo-
PIBHSUTBHOIO TaOIHUIIEIO 3 BiIMOBITHUMHU
cTarTsMu YuHHOT KoHCTHTYIIIT.

Ski x nie € Baromi 3100yTKU Hisiib-
HocTi JIaGopaTopii mpoTsroM ABaAISTH
pOKiB?

[Monan 40 Bunyckis ii «[Ipamey», Bu-
JaHWX JBOMA cepismu (mepina — «Jlocmi-

JDKEHHS Ta pedeparu», apyra — «Komen-
Tapi 3aKOHOJABCTBA 1 IPaB»), y T. Y. HU3Ka
30ipok pedepoBaHUX MEPEKIIAIIB PillICHb
€CIJI; yuacts B opramizamii 3araiom
ONMM3BKO MBAIATH T’ SITH MDKHAPOTHUX
1 HalllOHAJBPHUX HAYKOBUX Ta HAyKOBO-
MPAKTUYHUX KOH(PEPEHIIIN, «KPYTIHX CTO-
JIiBY», TPEHIHTIB; OUIS JBAISTH 3aXUIIIC-
HUX KaHTUAATCHKUX TUCEPTAIliii 13 3arajib-
HOTEOPETHYHUX MPOOIIEM TTpaB Ta CBOOO.
JIIONUHUA — TAKUMHU € HAWOLIBII 3HAYUMI
pe3ynbTaTu poOOTH KOJIEKTHBY CIIBPOOIT-
HukiB Jlabopatopii.

Bunanns Jlaboparopii HUHI 3HAXOIATh-
CS HE TITBKWA B OCHOBHUX BITUH3HSHHX
MyOMIYHMX 1 BY31BCBKHX 010J1iOTEeKaX, a i
y 6i6miorekax Koncturyniitnoro Cymy
VYkpainu, BepxosHnoi Panu Ykpainu, Bep-
xoBHOro Cyny Ykpainu, a takox €CILL

[3-nioMik HaWBIIOMIIIUX TBOPIB CITiB-
pobiTHuKiB JIaboparopii Ha3BY, 30KpeMa,
Taki MoHOTpadii: «Peamizaris mpas Jro-
JUHU: IpobiemMu ooMexxyBaHH (JIBBIB,
2001; aBTtopu — II. M. PabGiHoBuu,
I. M. TankeBn4); «AKTyasbHI PoOIEMHU
3araypHOi Teopii npas soauHn» (JIbBIB,
2006; aBrop — C. I1. HoOpsuchKkmHif); «Co-
IiaJTbHa JeprkaBa 1 mpaBa JIFOIUHHA “IPyTo-
ro nokoxinHs”» (JIBiB, 2006; aBTOp —
O. 3. IlankeBuu); «[IpaBo mroaumHU Ha
e(eKTUBHUH IepKaBHUI 3aXUCT 11 paB Ta
cBobom» (JIeBiB, 2007; aBTop — T. L. Ila-
myk. Bin, 10 pedi, TpuBanuit yac mparttoe
B Cexkperapiari €CIIJ); «ExonomiuHi
1 collianbHi NpaBa JIOAUHU: €BPOTICHCHKI
CTaH/JapPTH Ta 1X BIPOBAKCHHS B IOPH-
JTUYHY TPAKTUKY YKpaiHM (3arajbHOTEeO-
peruune gocnimkeHHs)» (JIpBis, 2009;
aBTop — C. O. Bepmanos); «IIpasa momu-
HU: COIiaJbHO-aHTPOIOJIOTIYHE JTOCITi-
mxenHs» (JIbBiB, 2009; aBrop — . A. I'y-
mMa); « KoHCTUTY i HHO-TIpaBOBHI CTaTyC
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JIIOAVHU: MOXJIMBOCTI yIOCKOHAJIEHHS
B Ykpaini» (JIpBiB, 2012; ciBaBTOpH — yci
HayKkoBi cniBpoOiTHUKH JlabopaTopii);
«tOcuarypanizm y ¢dinocodii npasa»
(KuiB — Xapkis, 2013; aBrop — C. II. Pa-
0iHOBHY); «JlMmHAMIYHE TITyMadueHHs IOPH-
nuaaux HOpM» (JIBBiB, 2013; aBTOp —
B. B. I'onuapos); «Epporneiicbka Konpen-
Lisg 3 mpaB JIOAWHU Ta MpakTHKa i
3aCTOCYBaHHS €BPONEHCHKUM CYIOM
3 [IpaB JIIOJIMHHU SIK JKEpeJia paBa B YKpa-
iai» (Kuis, 2014; aBropu — I1. M. Pabino-
Bu4, O. B. CooBiioB).

Ui ra inmi Bugannasa Jlaboparopii He-
OJTHOPA30BO J[iCTaBaJIM CXBaJbHI OI[IHKH
y myONiYHUX peneHsisax [2].

Otox, MaOyTh, HABPS 94U Oyze mepe-
OlNBIIEHHSM CTBEPJKYBaTH, 110 HUHI
Jlaboparopist € MOMITHIM HAyKOBUM OCe-
PEAKOM BITYM3HSIHOT TEOPETUYHOT IOpHUC-
NpyaeHii — CBOEPITHUM «METOI0JIO-
oM JTOCJIIJIXKCHb TIPABOJIFOJIMHHOT IPO0-
nematuku. Lleit ocepemok i yocoOmroe
JIbBI6CHKY HAYKOGY WIKOJIYy meopii npae
A00UHU.

Pesynpraru nocnimxkens Jlaboparopii
3HAXOJSTh MMOTHT 1y BITUYM3HIHIN TIPaBo-
TBOpYiH, IpaBOIHTEpIIpeTaIiiiHiN, pa-
B03aCTOCYBaJIbHIN Ta MPaBOMPOCBIT-
HUIBKIH TPaKTHIL. Ii CITIBPOOITHUKH
Opaiu y4acTh, 30KpeMa, y IpOeKTYBaHH1
«OcHOBHUX 3acal AepKaBHOI MOJTITUKU
y Tajy3i npaB JIOJUHI» (YXBaJEHUX I10-
cranoBoro BepxoBHoi Pagm Ykpainu Bin
10 mumas 1999 p.); y miaroToBui — Ha
3arut Koncrurynitnoro Cyny Ykpainu —
HU3KH BUCHOBKIB CTOCOBHO IIEBHUX KOH-
crutyuiaux noaans (2001-2013 pp.);
B 00TOBOpEHHI Ha 3acimaHHsIXx HaykoBo-
KOHCYJIBTaTUBHOI paau npu BepxoBHomy
Cyni YkpaiHu MpoeKTiB MOCTaHOB HOTO
[Mnenymy (2003-2005 pp.).

3 orusny Ha MIXKHApOAHUN cTaTyc
CTaHJapTiB npas JroauHu JlabopaTopis
Oylla «mpupedeHa» Ha J0CJIiJKCHHS
1 MOmMUWpEeHHS UX cTaHmapTiB. Tomy
IIUJTKOM TIPUPOJHUM OyII0 Te, IO OTHUM
i3 OCHOBHUX 1 IMOCTIHHUX HANPAMIB ii
IiSTIBHOCTI cTajo pedepoBaHe mepeKia-
JAaHHS Iep)KaBHOIO MOBOIO 1 ONPHIIIOA-
HeHHs MarepianiB npaktuku ECILII. 3a-
rajom 3a Jac icauyBaHHs Jlaboparopii ii
CIiBpOOITHUKAMH i TOMIYHUKAMH OYIIO
ompanpkoBano Onu3pko 500 Takux Horo
aKTiB, Ki HEOAHOPA30BO BHAABAJIHCS
OKpeMHUMHU 30ipkamu [3] i TpuBaInii 4yac
JIPYKYBaJIUCh y MEKITBKOX MEPIOTUIHUX
IOPUAMYHNX BUAAHHIX YKpaiHu (30Kpe-
Ma, y THKHEBUKY «Opuanunuii BicHUK
VYkpainu», a Takox y xypHaii «lIpaso
Ykpainu»).

Ta yci i gocsiraenns Jlabopatopii Ha-
BpsIT un Oynmu OM MOXJITMBHMHU, SIKOW HE
MocTiiHA JOOPO3WUYIUBA IiATPUMKA
3 6oky IIpe3unii HAIIpH Ykpainu ta xe-
piBaunrea H/II nepxaBHoro OymiBHHIITBA
Ta MIiCLIEBOTO CaMOBPSITyBaHHS, 0 CKIIaTy
skoro JlabopaTopito Oyi0 BKIIOYECHO
y 2001 p. (TomimrHi#i mUpeKTOp 1bOTO IH-
cruryty — akagemik HAIIpH Yxpainw,
npodecop tO. I1. butsk, HUHILHINA TUpeK-
Top — wneH-kopecnoneHT HAIIpH Vkpa-
iau, npodecop C. I. Ceprorina).

3a 3Hauny gomomory Jlaboparopii cio-
Ba BISIYHOCTI CJI1JI CKa3aTH TAKOX KOJIMIII-
HIM JieKaHaM IOPUAMYHOTO (QaKyJIbTeTy
JIBBIBCHKOTO HAIIOHAILHOTO YHIBEPCHUTE-
Ty imeHi IBana ®panka — akageMmiky
HAIIpH VYkpaiuu, npodecopy B. T. Hopy,
a Takox npodecopy A. M. boiiky.

Huni y ckirani Jlaboparopii mparrto-
I0Th: TOJIOBHHMM HAayKOBUH CHIBPOOITHHUK
(3 BUKOHAaHHSM (QYHKLIH 3aBigyBaya),
akagemik HAIIpH Vkpainu I1. M. Pa6i-

Bicuuk HarionansHoi akaiemii npaBoBux Hayk Ykpainu Ne 3 (86) 2016

117



IIUTAHHSA TEOPII ITPAB AIOJUHH

HOBUWY; IPOBI/IHI HAYKOBI1 CIIBITpaIliBHU-
Kku: Kauauaar ropuanuHux Hayk C. I1. Jlo-
OpSIHCBKUHU Ta TOKTOP IOPUIUYHUX HAyK
C. I1. PabinoBHY; cTapuri HayKOBi CHiB-
POOITHUKH: KaHIUAATH IOPUIUYHUX HAYK
. A. T'ynuma # O. 3. [TaakeBud; HayKo-
BHH CITIBPOOITHHK, KaHTUAAT FOPUINTHAX
Hayk B. B. ['onuapos, Monoammuii Hayko-
Buii criBpoOiTHUK A. M. Hakoneuna. Yei
BOHH, OKpIM IHIIIOTr0, OepyTh Oe3nocepe-
JTHIO YYAaCTh 1 y BIIPOBA/KCHHI pe3yJIbTaTiB
ma0opaTOpPHUX JOCHIIHKEHb Y HaBYAllb-
HUH TpoIliec Ha FOPUIUYHUX PaKyTbTeTax
JIpBIBCHKOTO HAIIOHAJIEHOTO YHIBEPCHUTE-
Ty iM. [Bana ®panka i JIbBiBCbKOTO HEp-
KaBHOT'O yYHIBEPCUTETY BHYTPIIIHIX
crnpaB (30Kpema, PU BUKIIAJTaHHI TaAKHX
HaBYAIBHUX KYPCiB, AK: «3aXUCT MpaB
moauHny, «IIpaktuka €CII», «OcHOBU
3arajbHOI Teopii mpas JIOAUHUY, «JleMo-
KpaTH4Hi MPUHLUIY Ta CTAaHAAPTH NpaB
monuau B €C Ta nepkaBax-mapTHEPAx»).
Houent xadenapu teopii ta dimocodii
mpaBa JIbBIBCHKOTO HAIIOHAILHOTO YHIi-
Bepcutety imeHi [Bana @panka T. 1. ly-

Jail, sika TPUBAJIMK yac mpaloBaia Ha-
YKOBUM crniBpoOiTHUKOM JlaGoparopii,
MiATOTYyBaNa HaBYaJIbHO-TIPAKTUYHHH I10-
cionmk «lIpakTrka €BpONEHCHKOTO CyIy
3 TpaB JIOAUHUY, Skuil Tpudi (y 2013,
2014 ta 2016 pp.) BunaBaBcs y Kuesi.

VY nopanpimx TBOpuUX 1ranax Jlabo-
paropii, 30Kkpema, AOCTiIKEHHS IUIIXiB
13aco0iB eekTUBI3alil FOPUANIHHX (Ha-
camrepe] KOHCTHUTYHIHHUX) rapaHTii
IIpaB JIIOAMHU B YKpAiHi; 3a1104aTKyBaHHS
3 oceni 2016 p. HOBOI cepii Bceykpain-
CBbKUX MUKAMCHUIUTIHAPHUX LIOPIYHHUX
«KpyIIHX cToJiB» Ha Temy «lIpaBa nto-
IuHU: Gim0coPChKUH, TEOPETHKO-IOPH-
IUIHUN Ta TOJTITOJIOTITYHUN BUMIPUY;
KOMEHTYBaHHS HOBITHIX KOHCTHTYIIHHIX
I 1HITUX 3aKOHOJABYMX aKTiB (Ta HOBHUX
iX MPOEKTIB) MIOAO MpaB JIOAWHU 1 IPo-
MaJsiHUHA;, IHTeHCU(IKaIis TITOBHX
3B’SI3KIB 1 CHIBIpaIli 3 3apyO0i’KHUMU ITpa-
BOJIOAWHHUMU IHCTUTYIIISIMH, 3aKJIana-
MH, J1OCJIiTHUKaMH.

AJpKe TBaIIsaTh POKIB — I1€ 1Ie BiK MO-
noxpocTi!..
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JIbBOBCKOii 1abopaTopuu
npas 4yejoBeka — 20 Jjiet
B cmamve uznacaromea npuuunel cozoanus 6 1996 p. 6 cmpykmype Axademuu npasosvix
Hayk Yrpaunwl JIbeo6ckotl 1abopamopuu npas ueiosexd, a makice OCHOGHble Pe3yIbmamyl ee
UCCIe008amenbCKoll 0esIbHOCMU, yyacmue 8 ycoseputeHcmeosanuu Konemumyyuu u uHoeo
3aKOHOOAmMenbCcmea YKpaunsl, e2o moakosanus u npumeneHust. B uwacmnocmu, peus uoem o noo-
eomoeke u nyoruxayuu ¢ 2015 2. nepgozo npoexma 3akona Yrpaunul « O eneceHuu uzmeHeHull
6 Koncmumyyuio Yxpaunwer omuocumenvrho npas, c60600 u 00513aHHOCMEL.
KuoueBbie ciioBa: JIbBoBcKast maboparopus Ipas 4yeoBeka, paBa yenoBeka, EBponeiickuii
CY/ 1o TIpaBaM uesioBeka, KoHCTUTynust YKpauHsl.

Rabynovych P. M., Doctor of Legal Sciences, professor of the Chair of the Theory and
Philosophy of Law, Lviv National University after Ivan Franko, academician of the National
Academy of Legal Sciences of Ukraine, Ukraine, Lviv

e-mail: rmp2009@mail.ru

Lviv Laboratory
on Human Rights — 20 Years

The article highlights reasons of creation in 1996 in the structure of the Academy of Legal
Sciences of Ukraine Lviv Laboratory on Human Rights, as well as main results of its 'research
activities and promotion the process of Constitution and other legislation of Ukraine improvement,
its ' interpretation and application.

Namely during 20 years of Laboratory research activities there were published over 40
editions of its’ «Worksy, presented in two series (first — «Researches and referatsy, second —
«Commentaries of legislation and human rights»), including list of compilations of the European
Court on Human Rights judgments translations;

participation in organization of about 235 international and national scientific and scientific-
practical conferences, round tables, trainings; about 25 defended PhD dissertation on general
theoretic problematic — these are the most significant achievements of the research activities of
the collective of Laboratory co-worker. Publications of the Laboratory are located nowadays
not only in the main public and universities libraries of Ukraine, but as well in the libraries of
the Constitutional Court of Ukraine, Supreme Council of Ukraine, Supreme Court of Ukraine
and in the premises of the European Court on Human Rights.

During 2007 — 2015 Laboratory provided scientific support of the elaboration and
argumentation of the suggestions aimed at modernization of the most «human rights
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protectiony provisions of the Constitution of Ukraine according to their international
standards (first for the National Constitutional Council, later on for the Constitutional
Assembly, and finally for currently functioning Constitutional Commission). The final result
of the long lasting scientific activities of the laboratory had become the draft-law of Ukraine
«On amendments to the Constitution of Ukraine (in relation to human rights, freedoms and
obligations)». It was published along in the magazine «Law of Ukrainey (2015 p., Ne 10)
along with Explaining Note and Comparative Column on respective articles of the current
Constitution.

Key words: Lviv Laboratory on Human Rights, human rights, European Court on Human
Rights, Constitution of Ukraine.
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Crropenns npas Aloaunu
yepes IX MPOroAOIIeHHs

Y cmammi ananizyemoca namypanicmuuna inmepnpemayis npas i00uHu, 3anponoHo-
séana C. Tonosamum. Bucgimnioiomubcs il 6uxioni nonodicenns ma 00800UMbCs, W0 6 Hill
Higen0eEmMbCsa CKAAOHUL MOBHO-COYIANbHUL MEXAHI3M, 3A80AKU KOMPOMY Npasd JI0OUHU
ompuMyoms c6oto 3snauumicme. Ha o6rpynmyeanusa Hagoosamucs apeymenmu coyianbHo20

KOHCMPYKMUBIZMY.

KurouoBi ciioBa: npasa JIIOIUHM, COIIaJIbHUM KOHCTPYKTHBI3M, cTaTycHI (yHKLIi npaB

JIFOJIUHU, KOJIEKTHBHA 1HTEHIIIOHAIILHICTb.

Berynni 3ayBaru. IlpaBa nogunu
CTAHOBIIATH OJHY 3 «KOCMOTIOTITHIHHX)
PYOPHK IOpHUCIIPYACHIIIT, aJKe 1Ie CIiTbHE
poOJIEMHE TI0JIe AJIsT Y4€HUX BChOTO CBi-
Ty. IIpencTaBHUKY BITYN3HAHOI HAYKH,
CBOEI0 YepProro, TeK BUABISIOTH HeaOu-
SIKY 3aI[iKaBJIEHICTh PI3HUMH CTOPOHAMU
miel mpoOiaeMaTuku. 30KpemMa, Ha 0C00-
JIUBY YBary 3aciyrOBYIOTh JIOCIiKEHHS
. Boska, JI. I'ynumu, B. JIxxyns, C. [Ho-
opstHChKOTO, M. Ko3106pH, O. Koctenka,
C. Maxkcumosa, I. ITankesuua, O. ITanke-
Bu4a, C. [lorpednska, II. PabinoBuua,
C. PaGinoBuua, C. llleBuyka.

Opnnax, 6€3yMOBHO, OCOOIMBOIO TIPO-
MOBHCTICTIO W MPETEH31HHICTIO BiI3HA-
yaroThea nociaimkerHs C. [omoBaroro.
YV HalOiIbII 3aBepIIeHIH, HABITh MOJKHA
ckasaru, MOHOTpadiuHid HopMi MOTIIST
IIHOTO aBTOpA HAa CYTHICTH MPAaB JIOIUHU
BUKJIQJICHNUH B OIyOJIiKOBaHiii HUM Ha T10-
ygarky 2015 p. crarri B )xypHani «IIpaBo
VYkpainw» [1]. HaBeneni B Hiif 1ymMKu Oy-
IyTb 00’ €KTOM MOE€] yBaru y IpoIOHOBa-
HOMY JTOCJIi/[)KeHHI.

[lo4yHy 3 KOPOTKOTO aHAITI3y MiAMYPKIB
koHrenii C. ['omoBaroro, mpu 1boMy 0co0-
JTUBY yBary MpUALII0 OHTOJOTIYHIA CTO-

[ 4
© Tonuapos B. B., 2016
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pPOHI MUTaHHS, a caMe TOMY, IO B Teopii
[IIAHOBHOTO BYCHOTO CTAHOBUTH JKEPEIIO
npaB JaroauHu. Jani cnpoOyro npogeMoH-
crpyBatH, 1o teopist C. ['onoBatoro mae
ICTOTHI B3I B YaCTHHI IrHOPYBaHHS CKJIaJI-
HOTO MOBHO-COITIAJTBHOTO MEXaHI3MY, SIKHIA
Ha/1a€ TIpaBaM JIOMHH IXHBOT 3HAUYIOCTI
i minHOCTi. HeoOXiHi /715t TAKOTO aHAi3y
THCTPYMEHTH 3al03U4y 3 KOHIIETIIi{ coli-
QILHOTO KOHCTPYKTUBI3MY OJJHOTO 3 TPO-
BiZIHMX cydacHUX (iocodiB, MOBO3HABIIS
i cortiorora Jx. Cropis.

Bukiiax 0CHOBHHX M0J105KeHb. [ 010B-
HuM MotuBoM crarti C. [onoBaroro € 3a-
MepedeHHsI BCiX MPOsIBIB COLiaJIbHOI IPH-
poau nipaB moauHHU. [1iq MM KyToM 30py
aHami3yeThcs TeKeT ynHHO1 KoHcTuTymii
1 TIparli MPOBITHUX TEOPETUKIB TIPAB JIFO-
A, Criepiiry, Tak OM MOBUTH, «JTICTa€Th-
csi» pozpobnnkam Koncruryuii. Tak, 3ria-
HO 3 4. | 1 cT. 3 MIONMHY BU3HAHO HalBU-
1010 coyianvroro minnicTio. C. [onoBarnii
MTOKJIMKAETHCS Ha MO3HIIII0 BereniaHchKoi
Kowmicii, mo Tyt Mano Ou itucs npocmo
npo Hausuwyy YinHicms. 3a HOro CII0BaMH,
«DopmynroBaHHS YacTUHU | cTaTTi 3, 110
“mpaBa JIOAWMHU BU3HAIOTHCS HAWBHIIOIO
COLIIaTBHOIO LIHHICTIO”, CKJIaJa€ BPa)keH-
Hs, IpUHAWMHI B 1i mepexyami aHTIii-
CBKOI0, IO 0c00a PO3MISIAETHCA KPi3h
npusMy (yHKOIH cycmiibcTBa, a He
y BIIAcHiH BIacTHBIH 1i WIHHOCTI 1 IiIHOC-
Ti, 10 TIEPEY€E JICPKaBI, € YHIKAIbHOIO
1 HEB1I’€MHOIO Ta HE3PIBHSIHHOIO» [2].
Hymxka Kowmicii momo mmporo BigOnBae na-
neko He Oe33amepedni moctynaru [Ipo-
CBITHHMLTBA 1 KOPEIIOETHCS 3 IEPEKOHAH-
uamu camoro C. ['omoBaroro: «Hampasny,
SIKIIIO JIFOIMHY PO3IVISIATH 5K “COLlIaIbHY
IIHHICTH”, TO HE BUTIAJAE HE TyMaTH, 110
cama JIFO/IChKa iCTOTa — 1€ Te, 10 MOpo-
JUKEHO CYCITITBCTBOM, 200 X Te, IO Ha-

JCKUTH CYCHiNbCTBY. BTiM 310poBuii
[1y37] Ta HaOyTi JIFOJICTBOM 3HAHHS BEAYTh
JI0 TIPOTHIICKHOTO, IOBOJSTYH, IO JIFOIMHA
Ta 1i TITHICTH MOTPEOYIOTH OXOPOHH 1 3a-
XHUCTY BUKJIFOYHO Yepe3 Te, M0 JTOuHA —
e ButBip [Ipupomu, a ax HigK He “coriy-
My’ (cycminbcTBa)» [1, c. 16]. Hezabapom
crpoOyro MPOJEMOHCTPYBATH HAIBHICTh
[IHOTO YSIBIIEHHS (CJIOBOM, 11 METOIOJIO-
riyHa MOMMJIKA JaBHO BiOMa SK OTPH-
POIIHUYYBaHHS COIiaJbHUX SBHII), ajie
3apa3 3BepHIMOCS A0 1HIIMX apryMEHTIiB
HIAHOBHOTO JOCIiTHHKA.

C. l'onoBarwii (i3HOB) MOKITMKAETHCS HA
IyMKy 3rajganoi Komicii mpo Hage0To HajI-
MipHO pO3MIUPEHAHN TIepeiK mpas 3a Kon-
CTUTYII€I0 (BKIFOYHO i3 COIiaIbHUMH,
€KOHOMIYHUMH Ta €KoJoriuyHuMu) [1,
c. 15]. Y myci knacuuHoro iidepaiizmy BiH
JOTPUMYETBHCS JTyMKH, 1[0 TIPaBaMH JIf0-
JIUHU MOKYTh OyTH BH3HAHI JIUIIIE Ti, KOTPI
MOXYTh OyTH 3axuIleHi 0e3mocepeaHbo
B CyJIi, OT’Ke, COIliallbHi, eKOHOMIYHI 1 eKO-
JIOT14HI TIPaBa, 1110 HA3UBAETHCS, «HE BMi-
HIAIOTBCS» Y By3bKe JliOepaibHe pO3yMiH-
HA IpaB JiroAuHU. TyT BUEHUI BlaeThCs,
Ha KaJb, YA TO JIO0 CIIPOIICHHS MO3UIIi{
Kowmicii, un TO mpocTo 1o ii mepecMuKy-
BaHHS, a/DKE OCTaHHS HE CTOsuIa Ha 0ol
BY3bKOT'O JTI0€paJbHOTO TEPEeIiKy MpaB
JOIMHYU, Ha4eOTO 3alepeuyrouu MmpaBo-
JIIOMWHHUHN CTaTyC COIAIbHAX, EKOHOMIY-
HUX, KyJIBTypHUX U eKOJIOTiyHuX 1IpaB. OT
10 HacIpaBai 3a3Havyana Beneriancbka
Kowmicist «...nmpukpo, mo GopMyatoBaHHS
“KOKEH Ma€ MpaBo Ha” TaKOX 3aCTOCOBY-
€TBCS JI0 COLIIAJIbHUX, CKOHOMIYHHX, KYJIb-
TYpHUX Ta €KOJIOTIYHHX TpaB. Y 6ararbox
BHITaJIKAX, SIK-OT 31 CTaTTero 47 IpaBo Ha
JKUTIIO. .. TIOJIOKEHHSI, IO JIepP’KaBa CTBO-
PIOE YMOBH /7151 31MCHEHHS 1IbOTO NpaBa,
MOKE CBIJUUTH MO Te, 110 PaBO HE MOXKE
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OyTu Oe3rnmocepeHhO BIPOBAIKEHE CY-
nom» [2]. Brim, He Oauy B bOMY IOJIO-
JKeHHI KPUTHUKH Ha OiK caMuX 110 co0i IIpaB
JIPYTOTO 1 TPETHOTO MOKOJIIHHS; HATOMICTh
KPUTHKA CTOCYETHCS JIUILE He0OauHO20
Gopmyniosanns yux npas, Mo 3arpoKye
IxHil gieBocTl. TakuM YMHOM, HaMaraHHs
C. T'onoBaroro 300pa3utu BeneriaHCbKy
Kowmicito sk TpUXUIBHULIIO BY3bKOTO JTibe-
paTBHOTO TIEPEITIKY MpaB BUIAIOTHCS 0€3-
HiICTaBHUMH.

3arajyiom TBEpKSHHS PO Te, 11O JIill-
I1e MaTH MaJICHBKUH TIEPETiK TIEBHUX MPaB,
HIK BEJTUKHUI Teperik AeKnapaiii, Hane-
XKUTh ax HigK He C. [onoBaromy, a 3ycTpi-
4aeThCsA 1Ie, ckaximo, y M. KpeHncrona
(1967 p.): «Tpaauuiitai npaBa JTHOIUHU
MOXYTb... OyTH JIETKO TapaHTOBaHi 3aK0-
HO/IaBCTBOM; 1 3araJIoM BOHU MOXKYTb OyTH
3aXHUIIEH] MPOCTUM 1 YECHUM 3aKOHOIAB-
ctBOM. OCKIUIBKH L1l ITpaBa € 31e01IbII0r0
MpaBaMH MPOTH BTPYYAHHS IEPIKABH Y Ji-
SUTBHICTH JIFOIMHY, BEeJINYe3Ha YacTHHA
3aKOHOJIABCTBA MOTPiOHA TIPOCTO /IS TOTO,
abu 0OMEXMTH BUKOHABY1 TTOBHOBAKEHHS
ypsiy. | 11e Bxke 30BCiM iHIIA piv HiX “TIpa-
BO Ha MpaIfo”’, “mpaBo Ha COIliabHy 3a-
XHUILEHICTR” 1 Take iHIIe. AJKe IJ1s TOro,
o0 JepxkaBa Morjia 3a0e3MeYUTH COIli-
aJbHY 3aXHUINCHICTh 0cOo0H, ilf TOTPiOHO
nemo Oinplie, HiXK MPOCTO CTBOPIOBATH
3aKOHM; TakKii JepkaBi MOTpibeH mocTyn
JI0 3HAYHUX PECypCiB Kamitaiy, a 6arato
JIeprKaB y HUHIITHBOMY CBITi J10Ci € Oi1HU-
Mu. Ypsn [uaii, ckaxxiMo, TPOCTO HE Mae
B PO3IOPSKEHHI JIOCTaTHBOI KIIBKICT1
pecypciB s Toro, o0 rapantyBat 480
MlJIbiioHaM HaceneHHs [Hail “MiHIMaIbHI
CTaHAAPTH KUTTS’, 10CTATHI JJIs 3a0€3-
TIeYeHHS 3/I0POB s i 10OpoOyTY 11st cebde,
CBOIX ciMmeili, a00 HaBITh caMux M0 co0i

“omtauyBaHux BuximHux’» [4, c. 51]'. Lle
TBEP/HKEHHS BPA3JIMBE 3 TOTO MOTIISTY, IO
HE BPaXOBY€ XOJIICTUIHOCTI MPaB JIFOINHH:
TaK, oco0a, KOTpii He 3a0e31eUeHo MpaBo
He 3a3HaBarH OigHOCTI (110, HA TYMKY
C. TI'omoBaroro, mpaBoM JIONWHU HE €),
HaBps 9M MaTHMe MTOBHOIIHHY MOXITH-
BICTH 3AIWCHIOBATH B CYJi «CIIPaBXHI»
TIpaBa JIFOAMHH (TIpaBa IepIIoro MOKOTiH-
HA) [5, c. 117-120]. Onnak 11i 3ayBakeHHS
JIO Teopii IITAHOBHOTO BYCHOTO JIMIIIE i/~
BOZSTH HAC A0 TOJIOBHOTO 11 YCKIIaJHEHHS.

C. l'onoBaruil po3misaae JOAUHY Ta il
MIPUPOY 5K HEBiA eMHY yacTuHy Kocmo-
cy [1, c. 68], mpaBa JIFOAMHN — SIK TaKi, 1110
MTOXOAATE BiJ caMOi JIOACHKOI IPHUPOIH
[1, c.79]. 3 yvoeo, 30xkpema, suniusae, uyo
npasa aroo0uHU, 0CHOBONOLONICHI C80000U,
ix smicm i 0b6cs2 HCOOHUM YUHOM He 3d-
nexcams (a) 8i0 OyMKU CYCHIIbCMBA YU
0y0b-sAKUX CychinibHux 8ioHocun, (0) ic-
HY8ANU 3A824COU (3 NOSIBOIO 80UEBUOb KPO-
MAHBUOHYS), € HESMIHHUMU MA NOBUHHI
BUKOHYBAMUCH BCIMA 0epicasamu He3d-
JLAHCHO 8i0 0YOb-AKUX IXHIX KVIbMYPHUX
ocobnusocmetl. Takodic 3 Yb02o BUNIUBAE,

! VsiBIeHHS [P0 Te, IO [IpaBa JIFOIUHA MOKYTh
OyTH yHiBepcaJbHO 3a0e3NeueHi JHIIe TOJi, KOJIH
CTaHOBUTUMYTH CaMy JIMIIC CBOGO)Iy Bi}l BTpy4YaHb
(mpaBa MepLIOro MOKOIIHHS), IPYHTYETHCS Ha TOMY
YSIBIIGHH], 1110 /71 1X 3a0e3MedeHHs Maiike Hemo-
TpiObHO pecypciB nepxasu. HatomicTs comianbHi,
€KOHOMIYHi, KyJbTYpHI i €KOJOTIUHI IpaBa s
CBOTO 3a0€3MeUYeHHs MOTPeOyIOTh HEaOMSIKUX pe-
cypciB. OCKUTBKY HE KOXKHA JepsKaBa HaJlijIeHa Ta-
KAMH pecypcaMu, TO MpaBa APYroro i TpeThoro
HOKOJIiHb CTAFOTh JIMIIE ITyCTOHOPOKHIMHU IIPETCH-
3isiMH Ha Oi1ara. OfIHAK 11e TBEPPKEHHS HE Y3TO/[KY-
€TBhCS 3 CyYaCHUM PO3YMIiHHSIM, IO HaBiTh 'poMa-
JITHCBKI 1 TIOJIITHYHI TIPpaBa i JesiKi 0CHOBOIOIOKHI
CBOOO/IM BUMATAIOTh BiJl ACPIKABH 1 MO3UTUBHUX JTiil
(Hanpukiaz, He3iiCHEHHs e()EeKTHBHOTO PO3CIIi-
JyBaHHsI Y CIIPaBi PO BOMBCTBO €BPONEHCHKUM
CY/IOM 3 TIPaB JIIOJMHU KBaTi(DiKy€eThCsI SIK OPYILICH-
HS TIpaBa Ha )KUTTA).
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wo npasamu IOOUHU HAOLIEeHULl HABIMb
maxuii cobi oounoxuti Pooinson, wo scuse
no3a cycninbCmeom.

Sk BuaaeThCs, 1i TBEPPKECHHS caMi 110
co0i BUMIAMAIOTH KOHTPIHTYITHBHUMU
(ckaximo, sik geMoHcTpye CTpacOyp3bpKuit
CY/I, TIpaBa i OCHOBOIIOJIOXH1 CBOOO/IH JItO-
JMHU 11epeOyBatoTh y MOCTIHHOMY PO3BH-
tKy', mo cam C. T'onoBaruii 4YOMych OMH-
Ha€ yBarolo; I1i Mpasa € 3ac000M 3aXHCTY
BiJl 3BHUAIHUX 3arpo3, sIKi TParIsiFoThbCs
B CYCITIJICTBI, a [103a CYCHIILCTBOM TIpaBa
BTpayvaroTh CBOIO 3HAUYNMICTh). Lle, cBo€t0
Yeproro, CIIOHYKA€E IYKaTH IPUYUHY 11101
IJICTEHHMIII TOMUJIKOBHX Cy/keHb C. [omo-
BaToro B 00OpaHuX HUM MeTadi3nuIHHUX Ti/-
MypKax, 30KpeMa y LiJIKOM JI0ITyCTUMOMY
B yacu [IpocBiTHUIITBA MeTadi3HIHOMY
YSIBIICHHI PO MACUBHY €MaHallilo Mpas
JIOZIMHU 3 TIEBHOTO «IIPUPOAHOTO», J0-
JIep>KaBHOTO CTaHy CIIPaB 1 PO «BPOIKe-
HUID 1 HE3MIHHUH XapakTep MpaB Ta OCHO-
BOTIOJIOKHUX CBOOO/I.

Ha nporusary nozuii C. I'onosatoro,
crpoOyI0 HMK4YE IPOAEMOHCTPYBATH, L0
IIpaBa JIFOAWHU, AK | iHII1 (PaKTH coTliaib-
HOT IiHCHOCTI, OTPUMYIOTH CBO€ >KUTTS
TUIBKU B CYCHIIBCTBI Uepe3 MEXaHi3M,
1o aHrIiichKkuii ginocod i comionor
Jx. Cbopab Ha3WBAB OeKIAPYEAHHAM
cmamychux @yukyit. «1'porri, TpuBaTHA
BIIACHICTh, HAI[IOHAJLHICTh, YHIBEPCHTE-
TH, KOKTCHJIbHI BEYipKH 1 JITHI BigMyCT-
KM — BCI Il pedi € TUM, YUM BOHH €, TOMY
10 MU TaK BUPIIIWIH. AJIe SIKHM YHHOM
MOKHA MaTH €iCTEMOJIOTIYHO 00’ €KTUBHE
3HAHHS PO 11l OHTHYHO cy0’ €KTHBHI ped,
K 1e npairoe?y. Lle BinOyBaeTbes 3a 10-
[IOMOTOIO 3aCTOCYBAaHHS IEBHUX MTPHHIH-

! Bske cranom Ha 2013 p. €CTI Betur 25 pasis
3MIHHTH (31€0UTBIIOrO PO3MIMPUTH) CBOT IHTEPIIPE-
Tarii mpaB 1 CBOOO JTIONUHY Ta X CKIIaI0BUX [6].

miB. [lepmuii mpuHIIAT — PO3pi3HEHHS
3aJIeKHOTO 1 HE3aJIeKHOTO BiJl CIIOCTEPi-
raya. Bci BuIlleHa3BaHi pedi 3a1eKarh Bij
crniocrepirada. Bonu nepenbavarots CriB-
y4acTh crocrepiraya, Te, 10 s Ha3UBako
KOJIEKTHBHOIO 1HTEHIIIOHAJIBHICTIO. BoHN
ICHYIOTB TiJIbKH TOMY, IIIO MH SIK KOJICKTHB
BU3HAEMO LI pedi TPOLIMMA, IPUBATHOIO
BJIACHICTIO 1 Tak mgami» [7, c. 111].

CycninbsCcTBO HaAIIISIE IEBHI pedi CMHUC-
JIOM, MPUMHUCYIOYHM M TeBHI (QyHKIII].
DyHKITISA 3aBKINA CITIBBIIHECEHA 31 CTIO-
cTepiradem i mosza HuM He icHye. Tak, 3a-
BIAKU KOJEKTUBHIN 1HTEHIIIOHAIBHOCTI
ICHYIOTb, HAIIPUKJIA], TPOLLI — [T OCTaH-
HIX BOXJIMBOIO € He (pizuuHa opma, a TOH
CTaryc, KOTPHUU 32 HUMH 3aKPIILTIOE CyC-
minbeTBo. [Ipu 1ipomMy Taki GyHKIIT X049 1 €
OHTHYHO Cy0’ €KTHBHUMHU (3aJI€KaTh BiJ
HaIIol 3 BaMH CBiJJOMOCTI), Ta BCE X €
EMICTEeMOJIOTTYHO 00’ EKTHBHHUMH.

TakuM YMHOM, HAC OTOYYIOTh CTaTyCHI
¢dbyHakIii mpeaMeTiB 1 sBum: X HaOyBae
¢yHKIIT Y y KOHTEKCTi Z — pyX MO IO
1axiB (iryporo BBKAETHCS XOIOM, IEBHUHN
XiJ] MOYKE BBa)KaTHCS 3a MEBHUX YMOB I1Ia-
xoM abo marom. CrarycHi QyHKIIii mepeTH-
HAaIOThHCsI, HalapoByroThes. L{ikaBo, mo st
ICHYBaHHS COIIAILHOTO (PAaKTy HE 3aBXKIH
€ orpeda B icHyBaHHI (i3UYHOTO (aKTy.
CpOpJIb IOSICHIOE LI€ HA IPUKJIAJ 13 TPOLIH-
Ma — eJIEKTPOHHI TPOLITi TIPE/ICTaBIICH Y TIeB-
HUX JIaHHUX, OJIHAK IIe TIPEJICTABICHHS HE
CBITYNTH TIPO MEBHUHN He3aJeKHUN (Hi3ud-
HUH (aKT, HATOMICTh CaMe I1e IPEICTaBICH-
Hl [TOPO/IKY€ iCHyBaHHsI rportieil. Enekrpon-
Hi rpoli, FOPUANYHI 0cOOM — BCE Lie He3a-
JIeXKH1 THCTUTYLIHHI (DakTy.

o mopokye iHCTUTYHIHHI (hakTh?
Biamosines [Ix. Cropist — KOJIEKTHBHA 1H-
TEHI[IOHAJIBHICTE 1 MoBa. Lleit MexaHi3M
CIif po3msHYTH neranbHime. Komu mu
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TOBOPUMO, 10, CKaKIMO, «ifi¢ IO, TO
OMMCY€EMO NIEBHUM cTaH cipas. | el cran
CIIpaB ONMMCAHO MPaBWJIBHO W YMOBH ic-
TUHHOCTI BUKOHAHO TOJli, KOJIM Ha BYJIHUII
crpaBii ize pomr. OgHAK € MOBHI aKTH,
KOTPHUM TIpUTAMaHHAHN 1HIIIHHA CTIOCIO CTTiB-
BITHOIIICHHS 3 JIMCHICTIO — HAKa3u 1 00i-
LSHKW HE OMHCYIOTH CBIT, a 3MiHIOIOTH
foro (T. 3B. nephopmMaTHBH).

OnHak icHye 111e OJJH KJIaC BUCIIOBIIO-
BaHb, KOTPOMY MH 3aBJSIYyEMO, 30KpeMa,
1 iCHYBaHHSIM TIpaB JIFOMUHM, — 1€ JAeKJIa-
parusu. Jlexmnmaparusy, 3a Cbopiem, yTBO-
PIOIOTH PeaibHICTh 3a JOIOMOTOIO i1 pe-
npeseHTallii y MoBi. Ile crocyerbes ycix
THCTUTYIIMHKUX (aKTiB JIFOCTBA — TPOILIEH,
BIJIITyCTOK UM ITOCBiTICHB BOis. Tak, cka-
kimo, b. O6ama e ITpe3ngentom CIIA He
yepes AKich (hi3MYHI BIACTHBOCTI, & TOMY,
IO ICHY€E «KOJIGKTUBHO BU3HAHUHN JeKia-
paruB Horo crarycHoi ¢yHkii. Lle 1 po-
outs ioro [pesuaeHtom. [Ipu 1ipomy 1ieit
JeKIapaThB MOXKe MaTH IpaMy GpopMmy 9u
OTTOCEPEIKOBaHY — HE00OB’ I3KOBO Ka3aTH
«ls nmronuna — llpe3unent», mod npu-
nucarty i cTaTycHy (QyHKIIO.

TakuM 4MHOM, MOBa MapKye TIEBHI CTa-
TycHi (yHkii. DeminicTku, nuiie CbopIs,
OOPOITHICS TTPOTH 3BEPTAHHS <JISITI», OCKITh-
K/ BOHO MapKyBaJIO IT€BHI CTaTyCHI (DyHKIIii.
Tak camo OiNBLIOBUKU YBEJIN 3BEPTaHHS
«TOBAPUIIDY, THM CAMUM YCYBaIOUH MTOTIEPe-
HIO CyCIIUIbHY iepapXito. Jlomamo, 1110 mpo-
CBITUTEIN POOMITH T€ CaMe, YBIBIIIH MOHSTTS
«TpOMAJITHAHY» — KOHTPOJIb HAJl JIEKCHKOIO
JI03BOJISIE MAaTH KOHTPOJIb HaJl CTaTyCHHMH
(YHKLISIME TPEIMETIB Ta SBUILI.

Komnu Bor cka3aB: «Xaii cTaHeThCs CBiT-
JI0», — TO 11e OyB HE Haka3, a IeKJIapaTrB, 110
MOpouB (haKT — «HAAIPUPOTHUHN JeKIIapa-
THUBY, 1 XO4 MM HE MAEMO MOKJIMBOCTI CTBO-
PIOBATH CBITIIO ISKIIAPATUBOM, OJTHAK MAEMO

BIIA 1y, OO IIMMH K JICKJIapaTUBAMH CTBO-
PpIOBATH TPOILI, BIAMYCTKH 1 HABITH MpaBa
nmroauHu. JleknapartuB crarycHoi QyHKii
MOPOKY€E THCTUTYIIHHUN (hakT. Koken
IHCTHTYIIHHUH (haKT MOPOIKYE TEOHTHY-
Hy BJaJy — npaBa, 000B’s3KH, IOBHOBA-
ykeHHs ToIo. CyKYIHICTb LUX 1HCTUTYLIH-
HUX (DaKTiB CTAHOBUTH IMBLITI3AIIIO.

TTosiBa B HOBMI Yac JIFOAUHMU SIK «HOCIS
HEBITIy)KyBaHUX TIpaB i cBOOOM» BimOyIa-
cs1 4epes IeKIIapyBaHHS ii CTaTyCHOT (yHK-
uii [7, c. 79]. JleknapatuB crarycHoOi
¢$yHKIIT TOPOJUB THCTUTYLIHHUHN (axT,
IO TIOB’sI3aHHH, 3HOBY K TaKH, 3 ICOHTHY-
HOIO BJIAJIOI0 — TIPaBaMH i O00OB’sI3KaMH.

TakuM 4MHOM, iA€s PO Te, 110 JTHOIU-
Ha HApOJKYETHCS 3 TIEBHUMH MPaBaMU,
JDKEPEJIOM KOTPHX € 1 IpUpoa 1 TIHICTb,
Oya nuie BUrajakoro ernoxu [IpocBiTHH-
TBA, 1110 IPHXOBaJIa CIIPaBKHIN MEXaHi3M
KOHCTPYIOBAaHHS HOBOI COITIaTLHOI peaTb-
HOCTI Yepe3 MOBHHI MEXaHI3M.

Jesiki BucHOBKH. SIK OaunMo, HaTYy-
panicTH4Ha IHTEpIIpeTaLis NpaB JIOIUHH
BUIIISAIA€ HAJITO 3aCTapiol0 i, 3peITolo,
HE HAayKOBOIO Ha ()OHI KPUTHKH ii 3 TO-
3UIIH COMiaIbHOTO KOHCTPYKTHBI3MY
1l OHOBJICHOI CycCIiIBHOI OHTONOTII. Bu-
XOASYH 3 OCTAaHHBOT, MH OTPUMYEMO O1JTBII
peasibHUIA OIS Ha TpaBa: BOHU iCHYBa-
JI HE 3aBXK/IM 1 HIKOJIM HE ICHYBaTHME iX
OCTaTOYHUH MEPEiK 13 3aBEPIICHNM 3Mic-
TOM 1 oOcsroM. [IpaBa TOMMHY BHHUKITH
yepes IX MPOroJIOUICHHS 1 NPOAOBKYIOTh
PO3BHBATHCS CaM€ TAKMM YHHOM.

3BiCHO, MOKIJIHBOCTI 3aJ{0BOJLHSITH
OCHOBOIIOJIOXKHI IOTPEOH JIFOIUHY ICHYBa-
7Y 3a10Bro g0 enoxu [IpocBiTHHUIITBA
W MporoJiolieHHd npas JoauHu. OnHak
mpaBa sIK TapaHTii peaiizamii Takux Io-
TpeO 3’ SIBISIFOTHCSI JIMILE TICTs IX IHCTUTY-
[iOHAJTi3allii B CYCHIIBCTBI.

Bicuuk HarionansHoi akaiemii npaBoBux Hayk Ykpainu Ne 3 (86) 2016

125



IIUTAHHSA TEOPII ITPAB AIOJUHH

CHHCOK BHKOPHCTAHHUX AiKE€PEA

1. Tomosarwmii C. I1. Tpiana eBponelHChbKHX MIHHOCTEH — BEPXOBEHCTBO IPaBa, AEMOKPATis, IIpaBa JIIOH-
HU — SIK OCHOBA YKPaiHCHKOTO KOHCTUTYLIHHOTO Jaxy (yactuHa TpeTs: mpasa moaunn) / C. I1. Tomo-
Baruii // [IpaBo Ykpaiuu. —2015. — Ne 1. — C. 13-92.

2. Opinion on the Draft Constitution of Ukraine (Text approved by the Constitutional Commission on
March 1996) adopted at the 27th Meeting of the Venice Commission on 17-18 May 1996 on the basis
of the contributions submitted by: Mr Luis Aguilar de Luque (Spain), Mr Sergio Bartole (Italy), Mr
Gerard Batlliner (Liechtenstein), Mr Jan Klucka (Slovakia), Mrs Anna Milenkova (Bulgaria), Mr
Helmut Steinberger (Germany), Mr Cyril Svoboda (Czech Republic). — Strasbourg, 21 May 1996.
Doc. CDL-INF (96)6.

3. Opinion on the Draft Constitution of Ukraine (Prepared by a Working Group headed by
Mr V. M. Shapoval) adopted by the Venice Commission at its 75th Plenary Session (Venice, 13—14
June 2008) on the basis of comments by: Mr Sergio Bartole (Italy), Ms Angelika Nussberger (Germany),
Mr Peter Paczolay (Hungary), Ms Hanna Suchocka (Poland), Mr Kaarlo Tuori (Finland). — Strasbourg,
16 June 2008. Doc. CDL-AD(2008)015.

4. Cranston Maurice. Human Rights: Real and Supposed / Maurice Cranston // Political Theory and the
Rights of Man [edited by D. D. Raphael]. — Bloomington: Indiana University Press, 1967. — Pp. 43-51.

5. Ishay Micheline R. The History of Human rights / Micheline R. Ishay. — University of California Press,
2003. - 450 p.

6. TonuapoB B. «Overruled»: nepernsaag €BponeicbKUM CyIOM 3 MPaB JIOJUHU BIACHUX PilICHB /
B. T'onuapos // II Mixknapoauuii Gpopym 3 npakTuku €BpONeHchKOro Cyay 3 MpaB JIIOAUHM : MaTe-
piasu (M. JIbBiB, 29 nuctom. — 1 rpyn. 2013 p.). — JIssi : Kpaii, 2013. — C. 33-44.

7. Searle John R. The Construction of Social Reality / John R. Searle. — NY : The Free Press, 1997. —
241 p.

References

1. Golovatiy S. P. Triada evropeys’kikh tsinnostey — verkhovenstvo prava, demokratiya, prava lyudini —
yak osnova ukrains’kogo konstitutsiynogo ladu (chastina tretya: prava lyudini ) / S. P. Golovatiy //
Pravo Ukraini. — 2015. — Ne1. — S. 13-92.

2. Opinion on the Draft Constitution of Ukraine (Text approved by the Constitutional Commission on
March 1996) adopted at the 27th Meeting of the Venice Commission on 17—18 May 1996 on the basis
of the contributions submitted by: Mr Luis Aguilar de Luque (Spain), Mr Sergio Bartole (Italy), Mr
Gerard Batlliner (Liechtenstein), Mr Jan Klucka (Slovakia), Mrs Anna Milenkova (Bulgaria), Mr
Helmut Steinberger (Germany), Mr Cyril Svoboda (Czech Republic). — Strasbourg, 21 May 1996.
Doc. CDL-INF (96)6.

3. Opinion on the Draft Constitution of Ukraine (Prepared by a Working Group headed by
Mr V. M. Shapoval) adopted by the Venice Commission at its 75th Plenary Session (Venice, 13—14
June 2008) on the basis of comments by: Mr Sergio Bartole (Italy), Ms Angelika Nussberger (Germany),
Mr Peter Paczolay (Hungary), Ms Hanna Suchocka (Poland), Mr Kaarlo Tuori (Finland). — Strasbourg,
16 June 2008. Doc. CDL-AD(2008)015.

4. Cranston Maurice. Human Rights: Real and Supposed / Maurice Cranston // Political Theory and the
Rights of Man [edited by D. D. Raphael]. — Bloomington: Indiana University Press, 1967. —
Pp. 43-51.

5. Ishay Micheline R. The History of Human rights / Micheline R. Ishay. — University of California Press,
2003. —450 p.

6. Goncharov V. «Overruled»: pereglyad Evropeys’kim sudom z prav lyudini vlasnikh rishen’ /
V. Goncharov // ii Mizhnarodniy forum z praktiki Evropeys’kogo sudu z prav lyudini : materiali
(M. L’viv , 29 listopada — 1 grudnya 2013 roku) . — L’viv : Kray, 2013. — S. 33-44.

7. Searle John R. The Construction of Social Reality / John R. Searle. — NY: The Free Press, 1997. — 241 p.

Cmamms naoiiiunia 0o peoxoneeii 05.09.2016.
@

126 Bichnk HauionanbHoi akajiemii npaBoBux Hayk Ykpainu Ne 3 (86) 2016



TOHYAPOB B. B. Creopenns npar Aloaunu yepes iX nporoAomIeHHs
[

Tonuapoé B. B., kanauar IOpUINIECKIX HayK, HAYIHBIN COTpyIHUK JIbBOBCKOH Tabopa-
TOpPUHY IIPaB YeIOBEKa U rpaxaaHuHa HayuHo-uccienoBaTebckoro HHCTUTYTA FOCY1apCTBEH-
HOTO CTPOMTENHCTBA M MECTHOTO caMoyTpaBieHus HarmoHnanbHOM akageMun IpaBOBBIX HayK
VYkpaunsl, Ykpauna, r. JIbBoB

e-mail: gonchar.lawyer@gmail.com

Co3znaHue NpaB yej0BeKa Yepe3 HX NPOBO3IIIALICHHE
B cmamve ananusupyemcst namypanucmuieckas UHmepnpemayus npas Yenoeexd, PeoyioHCeHHas.
C. Tonosamwim. Oceewjaiomes ee ucxoOHwle NONONHCEHUs U OOKA3LIBACMCA, YO 6 Hell HUGENUpYenl-
€A CTLOMHCHDBLIL COYUATLHO-A3BIKOBOU MEXAHUIM, ONA200aps KOMOPOMY Npasa 4enosexa nouyHaion
€B010 3HAYUMOCMb. B 0bocHosanue npuoosimcest apaymenmbl COYUaIbHO20 KOHCIMPYKMUGU3MA.
KroueBble ci10Ba: 1mpaBa 4esIOBEKa, COLMANIBHBIN KOHCTPYKTHBH3M, CTaTyCHbIE (DyHKIINH
IIPaB YeJIOBEKa, KOJUIEKTUBHASI MHTEHI[MOHAJIBHOCTb.

Honcharov V. V., Candidate of Legal Sciences, research fellow of the Lviv Laboratory of
Rights of Man and the Citizen of the Research Institute of State Building and Local Government
of National Academy of Law Sciences of Ukraine, Ukraine, Lviv

e-mail: gonchar.lawyer@gmail.com

Creation of Human Rights by Their Declaration

The article develops social-constructivist notion of human rights via criticism of S. Holovaty s
naturalistic interpretation. The article starts by showing the basic statements of naturalistic
notion of human rights. These are emanation of human rights from human nature and dignity,
timeless essence of human rights, their unchangeable list etc. This drives us to conclusion that
under naturalistic point of view human rights originated more than 40.000 years ago when the
first Cro-Magnon man appeared. Moreover, naturalistic interpretation of human rights also
appears to be static, i.e. it claims that human rights can never be changed — nether widened,
nor narrowed. All these assumptions appear counterintuitive because of the initial drawback of
naturalistic human rights theory — rejection social impact on human rights.

Then the author addresses the notion of status-functions, developed by English philosopher
J. Searle. Searle claims that Prior to the European Enlightenment the concept of rights had
application only within some institutional structure-property rights, marital rights, droit de
seigneur, etc. But somehow the idea came to be collectively accepted that one might have a status-
function solely by virtue of being a human being, that the X term was «humany» and the Y term
was «possessor of inalienable rights». It is no accident — Searle claims — that the collective
acceptance of this move was aided by the idea of divine authority: «they are endowed by their
Creator with certain unalienable rights, that among these are Life, Liberty and the pursuit of
Happiness». The idea of human rights has survived the decline of religious belief, and has even
become internationalized.

The main idea is that human right do not naturally emanate from neither force, be it dignity
or Space (as S. Holovatyy argues). Creation of human rights is the result of collective intentionality
in action. We ascribe a status-function to facts and persons, creating this way a new
institutionalized reality — the reality of human rights. This reality gives rise to deontic powers —
rights, duties and obligations.

Possessing human rights has actually nothing to do with human nature and dignity alone.
Something more powerful must me engaged here to give these nature and dignity an effect. And
this is collective intentionality that creates human rights by declaration of new status-function
of a person — bearer of inalienable rights and freedoms.

Key words: human rights, social constructivism, status-function of human rights, collective
intentionality.
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Ilpunuun sakonnocTi 06MezxenHs gpisuunol cBo6oaM
y npaxtuni €eponeiicbkoro cyay 3 npas AIOJZHHH

Y cmammi 3’scosano smicm npunyuny 3akonnocmi oomedicents QizuuHoi c60600uU 8 11020
inmepnpemayii €8ponelicokum cyoom 3 npag aoounu. Pozensinymo o3naku 3aKony ma 3aKoH-
Hocmi Ons yineu cm. 5 Koneenyii npo 3axucm npas moO0uru i 0CHOBONOIONCHUX c80000. Apey-
MEHMOBAHO, WO 3AKOHHICMb 00MedNHCeHH c80000U nepeddayae i0CymHicmy c8agoii y Oisax
azenmis depiicasit, Ki 30TUCHIOIOMb Make 0OMedCeHH s, I 11020 8I0N0GIOHICb Yinam, nepedda-
yenum y n. 1 cm. 5 Koneenyii. Bcmanoéneno, wjo nonamms «3axomy» y npakmuyi Cyoy oxonnoe
He e HOpMamueHi akmu 8Uuujol IPUOUYHOL CUIU, a U1 NiO3AKOHHI HOPMAMUGHI AKMU, MIdiC-
HAapoOHi 002060pU, WO € YACMUHOK CUCIeMU 0Jcepell npasa 0epicasu, ma yCmaieHy cyoosy
npakmuky. 36epHymo yeazy Ha maky 61ACmugicms 3aKOHY, 5K 1020 AKICMb, KOHYenyis aKol
sacmocogyemuvcsi Cyoom 015 8UsA8NeHHs 8I0N0BIOHOCMIT HAYIOHAILHO20 3AKOHO0A8CMEA
30008 ’azanuaAM depacasu 3a Konsenyicro.

KJiro4oBi cj10Ba: 3aKOHHICTB, 3aKOH, SIKICTh 3aKOHY, (pi3udHa cBOOOa, ctarTsa 5 KouBeHiil
PO 3aXHUCT MPAB JIFOJMHU 1 OCHOBOIIOJIOKHUX CBOOO, €BPOICHCHKHIA CY/I 3 TIPaB JIFOIUHH.

Berynni mipkyBanns. [Toz0aBnenns
BOJTi, 3aTPUMAaHHSI, B3ATTS 1 TPUMaHHS 11T
BapTOIO (ApeIIToM) — I1¢ JIUIIE HEBEIUKA
YaCTHHA acIeKTIB 0OMeEXeHHs CBOOOIH,
Ha Ki TOIMUPrOEThes cT. 5 KonBentii mpo
3aXUCT IMPaB JIFOIWHA 1 OCHOBOTIOJIOKHUX
cBoOox (mani — Kousewniris). L{s crarts
TaKOX CTOCYETHCS TPUMYCOBOTO TIOMi-
IIEHHS JTIOAWHU Y TICUXIaTpUYHI 1 coti-

aJibHI YCTaHOBH, JIOMAIIHBOTO aPEIITY,
TPUMaHHS B TPAH3UTHHUX 30HAX aepOIop-
TiB, MOMINEHCHKUX BiIIUTKAX, TATPYIILHAX
aBTOMOOUIAX 1 0ararboX 1HINUX BUIAIKIB
[1, m. 4], He KOXKEH 3 SIKUX MPSIMO BKa3aHUI
B ii Tekcrti. [Ipote y Ko’kHOMY 3 HUX €BpO-
nefchbkui cy 3 mpas JiioauHu (aiti — Cyn)
3’COBY€E, 30KpeMa, i OyB JIOTpUMaHUN
JIep KaBOIO TIPH 3aCTOCYBaHHI 0OMEKCHb
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rpaBa Ha cBOOOAY i 0COOMCTY HEOTOP-
kaHHICTh («right to liberty and security»)
MIPUHIIAT 3aKOHHOCTI.

SIK BiIOMO, TEpMiHH, IO BUKOPUCTOBY-
oThest B KoHBeHIIiT, MarOTh aBTOHOMHE
3HadyeHHs. ToOTO MOHATTS, MO3HAYEHI
[IMMU TEPMiHAMH, MOXKYTh OyTH BUTIIyMa-
yeni CyzoM 0€3BiTHOCHO 0 iX 3HAUCHHS
B HaIlIOHAJILHOMY 3aKOHOJIaBCTBI. Y KOH-
tekcTi cT. 5 Konpenii Cy1 Takok HEe BBa-
Kae ce0e 3B’ S13aHUM TIPaBOBUMH BUCHOB-
KaMH HaIliOHATbHUX OPTaHiB BT MI0/I0
TOro, Y¥ MaJjio MicClie 1M030aBiIeHHS BOJI,
Ta 3A1HCHIOE aBTOHOMHY OILIiIHKY 00CTaBUH
crpasu [1, . 4]. OTxe, 1 3MICT MOHATH
«3akon» («lawy) 1 «3axoHHMID («lawfuly),
skuMu omniepye 1. 1 cT. 5 Konsentrii, 1o
MTOKJIMKAHWIA 3BECTH JI0 MIHIMyMY PHU3HK
CBaBOJIL y JIiSIX OPTaHiB BIIa/ I, HEMOYKIJIMBO
BCTaHOBHUTH O€3 3BEPHEHHS JIO BiJIIIOBiJI-
Hoi npakTuku Cymy.

Bxkazane 3yMOBITIO€ aKTyaJIbHICTh TEMH
1i€l cTarTi.

Crarta 5 KorseHii BCTaHOBIIFOE MiHi-
MaJbHI TapaHTil BiJl HE3aKOHHOTO 0OMe-
yeHHs (hi3n4HOoi cBoOO M JronuHu [ 1, 1. 1]
(1o cioBa, «IpaBo Ha CBOOOIY» Ta «IPaBO
Ha 0COOMCTY HEIOTOPKAHHICTBY PO3IIIs-
narotbes CyoM He sIK OKpeMi TIpaBa, a K
J[Ba aCTIEKTH OJHOTO IpaBa, sIKe, 3a3BUYaH,
TPaKTYEThCS JIAIIE K TPaBo Ha (Pi3UdHy
cB00OY). SIKIIO BHYTPIIIHE 3aKOHO/IAB-
CTBO HE HaJla€ TAKUX rapaHTil, TO TOBUHHI
3aCTOCOBYBATHCS KOHBEHITIHHI. AJIe KOIH
HaIIOHAIBHUH 3aK0OH Tependadae OiIbI
BHCOKHWH PiBEHb TapaHTil, TO, CIUpalo-
4yuCh Ha npunucu cT. 5 KoHBeHIlii, piBeHb
JICpYKaBHUX TapaHTiii HE MOKHA 3HU3UTH.

Tomy, SIKIIIO ITij] Yac 3aCTOCYBaHHS 3a-
XOIIiB 3 00ME)KEHHS CBOOOM (3aTpUMaHHS,
B3STTS ITiJT BapTy TOIIO), SIK 9acTo OyBae,
HE BUKOHYIOTHCSI BUMOTH 3aKOHOJIaBCTBA

JICpIKaBH, [1€ MOXKE O3HAYaTH MMOPYIICHHS
KonBentii. SIKio sk BHYTpILIHE 3aKOHO-
JIaBCTBO HAJIC)KHO BUKOHYETHCS, TO T10-
pymieHHs cT. 5 KonBeHtii Mmoxe BOagaTHCs
y TOMY, III0 TaKe 3aKOHOJABCTBO CaMe 10
001 He BIAIIOBIJa€ KOHBEHI[IMHUM BUMO-
ram, OCKiJIbKH JT03BOJISIE, 320X04ye a0o,
MOXKJIMBO, PUMYLIYE areHTiB AepxkaBH (i
OpraHd, iX MOCaJOBHX OCi0) 0 HEBUKO-
HaHHS punuciB KoHBeHTIil.

TakuM 4uHOM, SIK 0araTo iHIIUX cTaTel
KonBenuii, cT. 5 moknagae Ha aepxaBy
MO3UTHBHI 000B’SI3KH 3aXUIIIaTH CBOOOTY
JIFOJIeH, sIK1 IepeOyBarOTh Ii/] i1 FOPHC/IHUK-
Ii€10, 30Kpema, BIIPOBAHKYBaTH CyMiCHE
3 BuMoramu KoHBeHIIii eekTHBHE BHY-
TPINTHE 3aKOHOMABCTBO, IIO Tepeadadae
BUTIAJIKA Ta MOPSIOK 0OMEKEHHS CBOOOTU
JIFOITUHU, OCKAPIKEHHSI TAKOTO OOMEIKEHHS,
a TAKOXK ITPUTSTHEHHS JI0 B1IOBITAJIbHOC-
Ti BUHHUX Y 1i mopymenHi. Kpim Toro,
JepkaBa 3000B’s13aHa 3HATH TIPO MicIle-
3HAXO/KEHHSI 0CO0M, 00MEKEHOT opraHa-
MU BIIQJM y cBOOOMI, HaaBaTH iH(opMma-
iI0 [IPO Take Miciie, nependavyaTy 3aXoan
1010 3aM00ITaHHs PU3UKY 3HUKHEHHS JIFO-
Jiei, a Takox 0e3 3aTPUMOK TIPOBOIAUTH
e(heKTUBHE PO3CITiTyBaHHS 3a 3asSBOFO TIPO
(axT 3HUKHEHHS 0COOH ITicJIsl 0OMEKEHHS
il cBOOO/IM areHTaMHu JIepyKaBH.

Iapanrii ¢i3n4yHOi cBOOOAM, HAJAHI Y
cT. 5 KonBeHnrrii, BUMaraiothb BiJl IepKaB
TOYHOTO JAOTPUMAHHS BHYTPIITHBOTO 3a-
KOHOJIaBCTBA, & CaMe BUKOHAHHS BCTAHOB-
JICHUX HUM MaTepiajbHHX 1 IPOIeCyallb-
HUX BHUMOT JI0 3aCTOCYBaHHS 3aX0/IiB 3 00-
MeXeHHs1 cBoOoau moauHu [1, m. 19].
A, KpiM TOTO, OyNIb-5IKi 32CTOCOBYBaHI Iep-
JKaBaMH 00MeXXeHHSI CBOOOIN MaroTh T1e-
pecIiTyBaT! TUTBKH Ti JIETITHMHI (3aKOH-
Hi) 1iJi, 0 nepeadayeHi y miJmyHKTax
«a» — «t» n. 1 ct. 5 Konsenrii. 3 oy
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IIUTAHHSA TEOPII ITPAB AIOJUHH

Ha 00MeXEeHICTh 00cATY i€l cTaTTi 3’5ACy-
BaHHSI 3MiCTy O3HAYCHUX IIiJIel MOXKe Oy TH
MPEAMETOM OKPEMOTO JOCIIiIKEHHS.

3akonHicTb. [HTEpIpeTallis KOHBEH-
MIWHUX [MOHATH «3aKOHHICTBY» 1 «3aKOHY
B OKpemux cripaBax Cymny MoXe BiIpi3Hs-
THUCS BiJ] TOIIUPEHOT0 iX PO3yMiHHS y 3a-
raybHil Teopii npasa [2, c. 129, 130, 138,
165, 173; 3, c. 197-199, 213, 261, 268,
337; 4, c. 178181, 365-366].

Sk 3a3naumuB cypas ad litem y Mixk-
HapOTHOMY TPHOYHAII MO0 KOTUIITHHOT
IOrocmnasgii C. Tpexcens (LLBetimapist), amst
uinert cr. 5 KonBeHuii 3akoHHICTH Mae
OyTH HasIBHOIO y JIBOX IIPOSIBAX: 3 OJHOTO
OOKy, TOBUHEH ICHYBATH «3aKOHO/AABYNI
TEKCT», SIKKI JTO3BOJISIE 3aCTOCYBaHHS I1EB-
HOTO crmoco0y mo3baBineHHs cBoOOIH;
3 Ipyroro OOKy, MalOTh iCHYBaTH «BiJIIO-
BiJHI IpolecyalibHi rapaHTii», OCKUIbKH
3rigHo 3 11. 1 cT. 5 KonBeHnii no30asieHHs
cBOOOJIN 3/IIHCHIOETHCS «BIAMOBITHO 10
HPOLENYPH, BCTAHOBIEHOI 3aKOHOM.
Ortxe, mo-nepie, «IOBUHHA iCHYBaTH Ha-
JIe’)KHA IIPaBoOBa OCHOBA Ta MPOLIEAYpay, a,
«IO-Apyre, TPH PO3IISAAi KOHKPETHOT
CTIpaBM 3aKOH Ma€ OyTH JTOACpKaHMD» [ 5,
c. 121-122].

13 popmansHOTO OOKY, TSI BUSHAUCHHS
3aKOHHOCTI OOMEXXEHHsI CBOOOIM TOCTaT-
HBO BCTAHOBHTH, 10 HOPMATHBHOIO Iif-
CTaBOIO IS TAKOTO OOMEXKEHHS OyB aKT,
SIKUM HA3UBAETHCS «3AKOH», IPUNUHATHI
napjJaMeHToM, HaOyB YMHHOCTI Ta Ha MO-
MEHT 3aCTOCYBaHHs He OyB CKAaCOBaHMMH
a0o 3MiHeHU# y BinnmoBinHil yacTuHi. On-
HaK, SK CBiIUuTh nmpaktuka Cyny, Takui
IJX1J € 3aHAJITO BY3bKUM 1 HE MOXE 3a-
0e3IeYNTH HAJIEKHUN 3aXUCT KOHBEHI[1H-
HUX TIpaB i CBOOO.

CBoro 4acy KONHIIHIN YpSaoBHiA yI10-
BHOBaKEHUH y crpaBax €BpONEHCHKOTO

cyny 3 npas moaunu 0. 3aiiues, Ha3BaB
Her miaxia «(popMaIbHO-IIPUMITHBHAMY,
«CXeMaTHU30BaHMM» 1 BKa3aB Ha Te, II0
«TEPMIH «3aKOH» y KOHTEKCTi IMPaKTHKH
€BpONEHCHKOTO Cyay 3 MPaB JIIOJUHU Ma€e
HIMpIIEe 3HAYCHHS, HI)K HOTO «TEXHIYHE
pO3yMiHHs; OiNbIle TOTO, BiH TiCHO
MOB’sI3aHUM 13 TAKUM MOHSITTSIM, SIK 3a-
KOHHICTBY [0, c. 482, 484].

Jnsa norpumanHs mepemdadenoi m. 1
ct. 5 KonBeHrii rapaHTii 3aKOHHOCTI 00-
MEKEHHSI CBOOOIM HacaMIlepe 1 BaXJIMBO,
100H Take 0OMeKeHHsI OyJ10 3/1iiCHeHEe Ha
MiJICTaB1 HAIlIOHAJILHOTO 3aKoHY. O00B’ s~
30K MOTO TIYMa4WTH Ta 3aCTOCOBYBATH
BXOJIUTHh Y KOMIICTCHITI}0 HAIllOHAJTbHHIX
opraHiB BIaau, 30Kkpema, cynis, a Cyn
MOXE PO3TISIHYTH MUTAHHS MPO Te, YU
JOTpUMaHe HalllOHAJIbHE 3aKOHOAABCTBO
Juts et et 5 Konsenii [1, . 21].

®dopmanpHa 3aKOHHICTH 0OMEKCHHSI
¢B0001, TOOTO MOBHA BIAIOBIIHICTH Ta-
KOTO 0OME)KEeHHSI HAI[lOHATTbHOMY 3aKOHO-
JIAaBCTBY, € OCHOBHHM, aJI¢ HE 3aBXJI1 BH-
pilIaJIbHUM KPUTEPIEM OL[IHKU JJOTPUMaH-
Hs 1. 1 ct. 5 Kongenuii. Tomy Cyn mae
BCTAaHOBUTH, IO OOMEKEHHSI CBOOOAHU
Oyno CyMiCHHM i3 METOIO I[LOTO MYHKTY,
a came i3 «3ano0iraHHsM CBaBUIbHOMY Y1
HEOOTPYHTOBaHOMY 1T030aBJICHHIO CBOOO-
nuy [1, m. 17]. Inma crpasa, 110, sIK CITyII-
Ho 3ayBaxxuB C. Tpexcenb, «He 30BCIM
3po3yMmisio, B Akux Mexkax Cyx Oepe Ha
ceOe BU3HAYSHHSI TOTO, YU OYII0 JOTpHUMa-
HO HAI[IOHAJFHOTO 3aKOHY B Till UM iHIIIIH
KOHKpEeTHi# cripasi» [5, c. 122].

Takum YUHOM, SIKIIO ITPO HE3aKOHHICTh
obmexeHHs cBoboau y mpaktumi Cymy
CBITYUTH, X0Y 1 HE 3aBXKIH, MOPYIICHHS
HAI[IOHAIBHOTO 3aKOHY, TO HOTO TOYHE J0-
TPUMaHHS HE 3aBXK/IH iATBEPIKYE BiIIO-
BiJTHICTh 3a3HAYCHOT0 OOMEIKEHHSI rapaH-
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Tii 3akoHHOCTI. Cy/1 BUXOIHTS i3 TOTO, IO
ex injuria jus non oritur. 3 ONNIANY Ha IIe
HOPMAaTHBHI aKTH JICp)KaBH, 1[0 HE BiJIO-
BIJIAIOTh i1 MDDKHAPOTHIM 3000B’SI3aHHSIM,
HE € 3aKOHOM y po3yMiHHi KoHBeHIIi1.
[IpaBoMipHICTh (3aKOHHICTH) 0OMeE-
YKSHHSI CBOOOIM 03HAYA€ BiICYTHICTh CBa-
BOJIi y JTiSIX ar€HTIB JICpKaBH, sIKi 3IIHCHIO-
IOTh Take OOMEKEeHHs, 1 1Oro BIAIOBI-
HICTh IUISIM, Tiepea0adeHum y 1. 1 cT. 5
Kongewrrii. Y BUNaaKy sSKIIO HAIliOHATHHE
3aKOHOIABCTBO IIOJI0 OOMEKEHHS CBOOOTN
He Bignosigae Konseniii, 3acHOBaHe Ha
HbOMY 11030aBJIeHHs cBOOOU Oyne dop-
MaJibHO 3aKOHHHM, aJie HEIPABOMIPHUM,
TOOTO CBaBIJIbHUM, HECYMICHHM 13 BUMO-
ramu Konsennii (nuB. Takox: [1, m. 27]).
[ToHsTTS cBaBOJII y KOHTEKCTI CT. 5
KoHBeHI1ii TeBHUM YHHOM BapilO€ThCS 3a-
JIKHO BiJl THITYy 11030aBJICHHSI CBOOOAH.
OnuH 13 3aragbHUX NPUHLUIIB, cPopMy-
JLOBAaHUX Y MpereieHTHOMY npaBi Cyjy,
nependagae, MO TPUMAHHS IIiJT BapTOIO
Oyze CBaBIIbHHM, SKIIO, HE3BAKAIOYH HA
JOTPUMaHHS OyKBU HAI[IOHAJIBHOTO 3aKO-
HOJIABCTBA, MaB MICIIE CJIEMEHT HeCyMJIiH-
HOCTi 200 0OMaHy 3 OOKy OpraHiB BIajH,
a0o SIKII0 BOHM HE HaMaraJacs 3aCToCyBa-
TH BIAIIOBITHUNA 3aKOH HAJIC)KHUM YHMHOM.
Kpim Toro, Bumora mpo te, mobu Tpu-
MaHHS M1/ BapTOIO HEe OYyJI0 CBABIILHUM,
repenoavyae JOTPUMaHHS MPOTOPIIHHOC-
T1 MK ITiACTaBaMH IS 11030aBJIEHHS CBO-
6oau Ta (paKTHIHO 3aCTOCOBAHUM IIO-
30aBieHHSAM cBoOomM. MacmTadu nepe-
BipKHM Ha MPOMOPLIHHICTh, KA TOBUHHA
MIPOBOJIUTHCS Y KOHKPETHIN CIpaBi, Ta-
KOK BapiOIOThCS 3aJICXKHO BiJl THITY T10O-
30aBJICHHS BOJI.
3akon. [Ipo HENPUITYCTUMICTE BY3bKO-
O TIIXOMy 10 IHTEPIIPETAIlii MOHATTS 3a-
KOHY B KOHTeKcTi 1. 1 c¢T. 5 KonBenmii

MoBa Bxe ima Buuie. e noustrs Cya
TIIyMauuTh JIOCTaTHHO MIMPOKO, HE 3BOJIS-
4l MOTO 10 HOPMAaTUBHOI'O aKTa, SIKUU
y HaIiOHAJBHIN TPaBOBIM CUCTEMI Mae
Ha3BY «3aKOH.

binbuie Toro, 03Ha4Y€HUM MOHATTAM
MOK€ OXOIUTIOBATUCS HE JINIIE HOPMAaTHB-
Huit akT. Tak, y cnpaBax «tOBir (Huvig)
npotu Opanmii» [7, m. 28] 1 «Kpycnen
(Kruslin) mpotu ®panmii» [8, m. 29],
B SIKUX BiJIMTOBi1aueM Oyiia JiepkaBa 3 CHC-
TEeMH KOHTHHEHTaJIbHOTO Tpasa, Cy1 3Bep-
HYB yBary Ha Te, 110 BiH «3aBK/I1 PO3yMiB
1 po3yMi€ TEpMiH “3aK0H” y HOro “CyTHic-
HOMY”, a HE “popmanmbHOMY” 3MicTi. Bin
BKJTFOUAE K aKTH OLTBITT HU3BKOTO PiBHS,
Hi)X 3aKOH, TaK i HeTMCcaHe Ipasgo. ... OyIo
O HempaBWJIbHO MepeOiNbIIyBaTH Bij-
MIHHOCTI MK KpaiHaMu 3arajibHOro Ta
KOHTHHEHTAJIbHOTO TpaBa... CraryTHe
MpaBo 3HAYMME ¥ y KpaiHax 3arajibHOro
npasa. | HaBmaku, CynoBa MpaxkTHUKa Tpa-
JUIIITHO BiZlirpa€ HACTIILKA ICTOTHY POJTh
Yy KOHTHHEHTAJIbHHUX KpaiHax, 110 11 Ha-
NPSIMKY TO3UTUBHOTO MTPaBa 3HAYHOIO Mi-
poto € ii pesynbratom. besymosno, Cyn
HEOIHOPA30BO BPaxOByBaB II¢. .. SIkou Cyn
He OpaB 10 yBaru CyIoBY IPaKTHKY, TO
THUM CaMHM BiH IiipBaB Ou paBoOBY CHUC-
TEMy KOHTHHEHTAJIbHHUX JIeP)KaB Maike
Tak caMo, sIK pimieHHs y cnpasi “Canpui
Taitmc” Bim 26 kBiTHA 1979 poky... “mo-
TPSICIIO O 10 KOPEHIB” MPaBOBY CHCTEMY
Crnomyuenoro KopomicTsa, sikou Cyz Bu-
KJIFOYMB 3arajibHe MPaBo 3 HOHSITTS ‘3aKOH
y cenci KonBenuii”. ¥ cepi aii nucanoro
MpaBa “3aKOHOM” € YMHHUM MPaBOBUH aKT,
BUTITyMa4eHHI KOMIICTEHTHHUMH CyTOBUMH
opraHamu, SKIIO HEOOXiTHO, y CBIiTIi
Oynb-SIKNX HOBUX ITPAKTUYHUX OOCTABHH.
Tum camum, ctBepaxkye C. Tpexcens, Cyn
BU3HAB, 110 KyCTaJIeHE TIpeIeACHTHE Mpa-
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BO» MOXE TaKOX PO3IVISAATUCS K 3aKOH
[5, c. 122].

3a3HaueHe MiATBEPKYE TOH (HaKT, 1110
TepMiH «3akoH» y mpaktuui Cyny mae
OLTBII IMPOKE 3HAUCHHSI, HIXK FOT0 3arajib-
HOTEOpPETHYHE PO3yMiHHSA. BiH cTOCY€ThCS
HE TUTHKH 3aKOHO[ABYMX aKTiB BUIIO1 FOPH-
JIMYHOI CHJTH, & ¥ MD>XXHAPOJIHUX JIOTOBOPIB
JICpKaBH, SIKIII0 BOHU BH3HAIOTHCS YaCTH-
HOO HAI[IOHAJILHOTO 3aKOHOJ/IaBCTBA, IMijI-
3aKOHHMX HOPMAaTHBHUX aKTiB 1 HaBIiTh
CTiHKOi CymOBO1 MPaKTUKH, SKIIO TaKa
€ 000B’3KOBOIO IS 3aCTOCYBaHHSI.

SAxicTb 3aKkoHy. Sk 3a3Hauanocs, 31ii-
CHEHHs 00OMEXEHHS ¢BOOOIHU BIAIOBIIHO
JI0 HAIlIOHAJILHOTO 3aKOHO/IABCTBA € OCHOB-
HUM, aji¢ He 3aBK]I1 BUPIIIAJIbHUM YHH-
HUKOM JIsl BU3HAYEHHS TOTO, Y BiAIO-
Bifjano Take OOMEKEHHsI MPHUHITUITY 3a-
koHHOcTi. CyJ] MOBUHEH, KPIM TOTO, OyTH
3aJI0BOJICHUI TUM, 110 00MEKEHHS CBOOO-
TV JIFOJTMHU OyJI0 CYMICHHUM 13 METO¥O I1. 1
ct. 5 KonBeHiii, 111001 3aro0irTv cBaBljib-
HOMY 1T030aBJIeHHIO JItozieit cBoOomu. Kpim
toro, Cyll IOBUHEH BCTAHOBUTH, YH BiJI-
MoBiJIae caM¢é 3aKOHOJIABCTBO TOJIOKEH-
HsiM KoHBEHIII1, BKIIIOYAOUM 3arajibHi
MIPUHIIMIIN, 10 BUpPAXXeHI B HIl abo fAKi
MaroOThCsI Ha YBa3i.

Jlnst BcTaHOBJICHHS BiAIOBIHOCTI Ha-
[IOHAJIBHOT'O 3aKOHOJaBCTBAa 3000B’s-
3aHHAM JepxaBu 3a Konsentiero Cyn 3a-
CTOCOBY€E PO3p0o0JICHY B MO0 MPaKTHUIII
KOHIIETIIIIIO AKOCTI 3aKoHY. BoHa cToCy€eTh-
csl He TIIbKH CT. 5 KonBenii, a i iHmumx 1i
cTarei 1 MPOTOKOJIB, Bi/IMOBITHICTh IKUM
HaI[lOHAJIBHOTO 3aKOHOJABCTBA, 10 00-
MEKY€ KOHBEHI[IMHI ITpaBa Ta CBOOO/IH,
MoTpiOHO TIEPEBIPUTH.

CyTb KOHIIETII{ TKOCTI 3aKOHY TIOJIATAE
B TOMY, III0 TIPaBOBHI MPHUITHC Ma€ OyTH
c(hopMyITbOBaHNM, BU3HAYEHUH 13 TOCTaT-

HBOIO YITKICTIO, IO JA€ JIFOMUHI MOKIIU-
BicTh perymioBaTH ii moBeninky. Ocoba
MOBUHHA MaTH MOXIUBICTh (KOPUCTYIO-
9UCh, KO Oyme moTpeda, BiATOBIHOIO
MIPABOBOIO JIOTIOMOTOI0) PO3YMHOIO MipOFO
nependaYnTH y KOHKPETHIN CHUTYyallii, aKi
HACJIAKU MOYKE MATH TOM 4M 1HIIKUH 1T BUK-
HOK 3 MOTJISIY LbOTO MpHITUCY. B iHImOMy
BUIIAJKy OCTaHHIN y po3yminHi Cyny He
Oyze BBOKATHICS 3aKOHOM, HaBITh SIKITIO BiH
3aKpiIUICHU B aKTi TapJaMeHTy 3 Ha3BOIO
«3aKOH».

Hanpuknan, mpakTuka TpUMaHHS
ocoOu mijJ BapTOIO Ha MifCTaBi 0OBUHY-
BaJIbHOTO BUCHOBKY 0€3 OyIb-SKIUX KOH-
KPEeTHUX MiICTaB, IepeadadeHnX Hallio-
HaJIbHUM 3aKOHOJIaBCTBOM a00 mpaBo-
3aCTOCOBHOIO MPAKTUKOIO, € MOPYLICHHIM
n. 1 ct. 5 Konsenuii («bapanoBcbkuit
(Baranowski) nporu [Momnbmii» [9, mm. 50—
58]). Tak camo TIpaKTUKa aBTOMAaTHIHOTO
HPOJOBKEHHSI [IOTIEPEAHBOTO YB I3HEHHS
0e3 Oy[b-IKUX 3aKOHHHX MiJICTaB CyIe-
peunTh BKazaHoMy NYyHKTY («CBimcra
(Svipsta) mporu Jlarsii» [10, n. 86]) [1,
m. 23].

[TopyumieHHsI NPUHLUIY 3aKOHHOCTI
MO)Xe OyTH BCTAaHOBJICHE, HaNPUKIAL,
y 3B’3Ky 3 THM, [0 BiAOBiHE HAIIi0-
HaJbHE 3aKOHOJIABCTBO HE OYJIO YiTKUM
1 Y3rO/DKEHUM Ta HE BIJIOBIIAI0 BUMO31
SIKOCTI 3aKOHY, HACJI{IKOM YOT'0 CTajI0 HOro
CyIlepedsIMBe 3aCTOCYBaHHS CydaMH, abo
K CyJaMu y BUIIaJKy 3a3Ha4eHoi cyre-
pevYHOCTI He OyB 3aCTOCOBAHUN MMiJXIiI,
OUIBII CIIPUSITIVBUM JUIS JTFOTUHH.

LmocTpari€ero 3acToCyBaHHS KOHIIETIII
SIKOCTI 3aKOHY Yy 3B’SI3KY 3 A1€10 MDKHAPOJ-
HUX JOTOBOPIB MOX€ CIIYT'YBaTH PillleHHS
Cyny y cnpasi «Congarenxo (Soldatenko)
npotu Ykpainn» [11], B sikiii 3assBHUK OyB
3aTpUMaHMil MITII[IOHepaMHu Ha TijCcTaBi
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ITOCTaHOBH TPO MIKHAPOTHUN PO3IIYK,
BHJIaHOI TYPKMEHCHKOIO BIIAJI0K0. Y JIeHb
3aTpUMaHHs BiH JIOBiJIaBCs TPO Iie, a Ta-
KOX TIPO T€, [0 KpUMIHAJIbHA CIIpaBa mpo-
TH HBOTO pO3ciliiyeThes y TypkMmeHicTaHi,
a "He B Ykpaini. Toro »x mHs yrpaBiIiHHA
MUTiIii omepkano odimiiiHe TPOXaHHS
TYPKMEHCHKOT BIIaJIH IMPO TUMYACOBHI
apemrt BianmoBigHO 70 cT. 61 KonBeHiii
CH/I ipo mipaBoBy JIOTIOMOI'Y Ta MPaBOBi
BIIHOCHHH Y IIUBIIbHUX, CIMEWHUX 1 KpH-
MiHanpHUX cripaBax 1993 poky (mami —
Mincbka KonBeHirist).

3assBHUK niepeOyBaB B 130JIATOPi TUM-
yacoBoro TpumanHs (mani — ITT) Ge3 pi-
IIEHHS CYIy MPOTITOM THIKHS TICHs 3a-
TPUMaHHsS. A HACTYITHUM DILICHHSIM CYIy
BiH OyB Y3SITHH ITiJ] BApTy 0 3aKiHUCHHS
npouenypu exkcrpaauimii. KonkpetHmit
CTPOK TPUMAaHHS TIiJl BapTOIO Cy/ HE BU-
3HayuB. TpuBaje TpUMaHHsS 3asiBHUKA
B ITT Ge3 pimeHHs cyny uepes Micsib
ITCIIS 3aTpUMaHHs OyJ10 BU3HAHE MPOKY-
POpPOM HE3aKOHHUM.

VYpsia cTBepIKyBaB, 110, Oepyun mix
BapTy 3asiBHUKA, YKPATHCHKi OpraHy Bl
JUSUTH BiJITIOBIJTHO JI0 IXHIX MI>KHAPOJIHUX
3000B’s13aHb 3a Mincbkoio KonBeniiero,
1 ioro TpUMAaHHS 11 BAPTOIO 3IiHCHIOBA-
JIOCSI 3 METOKO €KCTPaIHUIIii.

3agBHUK DOBOAUB, 110 MiHnckka KoH-
BEHIIisl He Tependadae mporenrypu Tpu-
MaHHS I1iJ] BAPTOIO 3 METOK EKCTPATUIIiT
Ta HE Mae€ BIJIIOBITHOTO HAIIOHAJIBLHOI'O
3aKOHY, Ha MIJCTaBI SIKOTO MOXKE 3TIHCHIO-
BaTHCS TaKe TPUMaHHSL.

Tomy Cyn BBakaB 3a MOTpiOHE «3 -
CyBaTH, YU BIJIMOBIJae “HaIliOHAJbHUI
3akoH” KoHBeHIIIi, BKIIIOYar0YH 3arajabHi
TIPUHITUTIH, sIKi C()OPMYIIbOBaHI y Hiif a00
BHITIMBAOTH i3 Hei. CTOCOBHO ITUX MPHH-
numiB CyJ1 HaroJoIye, 1o, KOJIXA HIIeThCS

po 1030aBJIeHHs CBOOOIN, HAA3BUYAIHO
BXJIMBOIO YMOBOIO € 3a0e3MeUeHHs Bij-
MTOBITHOCTI TaKOTO M030aBJICHHS 3araib-
HOMY TIPUHIIHITY FOPHIUYHOT BU3HAYCHOC-
Ti. BcranoBmo04un, 1110 Oy/Ib-s1Ke T1030aB-
JIEHHSI ¢cBOOOAM Ma€ 341MCHIOBATHUCS
“BIZIMIOBITHO JTO TIPOTICTYPH, BCTAHOBIICHOL
3aKOHOM”, MyHKT | cTaTTi 5 HE MpoOCTO
BIJICHJIA€ JIO HAI[IOHAJIBHOTO 3aKOHY; 5K
1 CIIOBOCTIONTYYEHHS “‘3TiJIHO i3 3aKOHOM™’
1 “BCTaHOBIICHI 3aKOHOM™ Y IYHKTI APYTo-
My cTareit 8—11, BiH TaKOX CTOCYEThCA
“SKOCTI 3aKOHY”’, BUMAaratoun BiJl 3aKOHY
BIJIMOBITHOCTI TPUHIIUITY BEPXOBEHCTBA
rpaBa — MOHSTTIO, SIKMM IIPOHU3aHI BCi
crarti KonBeHtii. Y 11boMy ceHCi “SIKiCTh
3aKOHY’’ O3HAuae, IO y BUTIAIKY, KOJIH Ha-
[IOHAJILHUI 3aKOH Iepe0adae MOKIuU-
BICTB 11030aBJIEHHS CBOOO, TAaKKii 3aKOH
Mae OyTH JIOCTaTHBO JAOCTYITHUM, YiTKO
chopMyIbOBaHUM 1 mepeadauyBaHUM
Yy CBOEMY 3aCTOCYBaHHI ISl TOTO, IOOU
BUKITIOYUTH OY/Ib-SIKUM PU3UK CBaBIILISD».
V crpasi «Hacpymtoes (Nasrulloyev) mpo-
tn Pocii» (3asBa Ne 656/06, . 72—77)
«Cyn BcTanoBus, 1o rasa KIIK mpo exc-
TPaJUIIit0 OCOOH JIJIsl KPUMIHAJIBHOTO T1e-
peciigyBaHHsi 200 BUKOHAHHSI BUPOKY HE
nependayana CremiaabHOl IPOIeayPH 3a-
TPUMAaHHS Ta TPUMAaHHS ITi]T BAPTOIO 3 Me-
TOK €KCTpajuIlii, OJHAK BiJcHIIaia J10
MPOLEAYp 3aTPUMAHHS Ta TPUMAHHS ]
BapTOIO SIK 3aMO01KHUX 3aXOJIiB HA JIOCY-
JIOBOMY CITiZICTBI. L{s T1aBa cTBOpHMIIa TUTY-
TaHUHY B 11 3aCTOCYBaHHI HalllOHATEHUMU
opranamu. CyJ IIWITIOB BUCHOBKY, IO IIi
TIOJIOKEHHST POCIHCHKOTO 3aKOHY, SIKi 3y-
MOBJIFOBAJIU 11030aBJICHHS CBOOOIU 3 Me-
TOFO €KCTPAIUIliil, He OyJIU Hi TOUHUMH, Hi
nependadyBaHUMU JUJISL X 3aCTOCYBaHHS
Ta HE JOTATYBAJN J0 CTAHIAAPTY ‘‘SIKOCTI
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3akoHy”’, HeoOximHOoTO 32 KoHBeHIIi€I0»
[11,m 107, m. 111].

Tomy y cnpasi Conparenka Cyn, mo-
TOJTUBIIIKCH 3 YPSIJIOM y TOMY, 1110 MiHChKa
KoHBeHIIis1 € 4aCTHHOIO HAIIOHAJIBHOTO
3aKOHO/IaBCTBA, POTE HE TIepedayac s
Jiep KaBH MPOLIETypH M030aBIEHHS CBOOO-
IV 3 METOKO EKCTPAHIIii, BCTAHOBUB, 110
AKTH BJIACHE YKPATHCHKOTO 3aKOHO/IaBCTBA
He mepeadagau nporeaypy, aka oyna mo-
CTaTHBO JOCTYITHOIO, TOYHOIO 1 Tiepeada-
qyBaHOIO Y CBOEMY 3aCTOCYBaHHi, 00
YHUKHYTH HeOE3IeK! CBaBiJILHOTO TPHU-
MaHHS 1]l BapTOIO0 B OYiKyBaHHI eKCTpa-
qarii [11, o 112, . 114].

Takum unHOM, iHTepHpeTartis CynoMm
MTOHSTH 3aKOHY Ta 3aKOHHOCTI B KOMOi-
Halii i3 #oro TIyMa4eHHsIM MTOHATTS CBa-
BOJIi ITepe10a4atoTh 3MiCTOBHE HAlTOBHEH-
HsI IPUHIUITY TPAaBOBOT BU3HAYCHOCTI
(legal certainty) sk OITHOTO 3 OCHOBHUX
CKJIaJIOBUX BEpXOBEHCTBa mnpasa. Came
111 BU3HAYEHICTH € BUX1THOIO ISl OIIHKH
SIKOCTI 3aKOHY SIK KJIFOYOBOTO 1HCTPYMEH-
Ta peryJloBaHHS CYCIIJIBHIX BiTHOCHH,
OB’ s13aHUX 3 OOMEKEHHSIM IPaB i CBO-
0011 JIOMUHY Ta, 30KpeMa, IpaB, rapaH-
ToBaHUX cT. 5 Kousenul.

CynoBe pilieHHs1, 3aCHOBaHe HA 3a-
KOHi. HasiBHICTh CymoBOTO pillleHHs 1IpO
oOMeKeHHs1 cBOOOHM MOXKe OyTH mifcTa-
BOIO JIJI5 OIIIHKH IIbOTO OOMEKEHHSI SIK 3a-
KOHHOTO, a CKacyBaHHS 3a3Ha4E€HOTO Pi-
IIEHHS B amelIAifHOMY ab0 KacariitHoMy
MOPSAKY HE TATHE aBTOMAaTHYHE BU3HAHHS
HE3aKOHHOCTI OOMEeXeHHsI CBOOO/H, 3a-
CTOCOBAHOTO Ha Ti/ICTaBi IIOTO PIllICHHS
[1, m. 29].

Hanpuxnan, y crnpasi «Xymoiopos
(Khudoyorov) mpotu Pocii» [12] cynx 3a
KJIOTIOTaHHSIM MPOKYypOpa MPOTOBKUB
CTPOK TPUMaHHS 3asBHHKA ITiJI BapTOIO,

a Bepxosuwuii Cyn Pociiicekoi @eneparii
CKacyBaB II¢ PIIICHHS 4Yepe3 ICTOTHI 1Mo-
PYUICHHSI KPEMiHAIBLHO-TIPOIIECYaTbHOTO
3aKOHO/IaBCTBA Ta MOBEPHYB Ha HOBHI
PO3TIISA] MUTAHHS PO TPUMAaHHS TT1JT Bap-
toto. Ilicns poro oOmacHuUl cyn 3HOBY
BUHIC [TI0OCTAHOBY PO TPUMAaHHS 3asIBHUKA
i1 BApTOIO.

Tomy Cyn 30cepenuB yBary Ha TOMY,
91 OyJI0 3aKOHHUM 1 91 BiATIOBIAJIO TIO-
PANKY, BCTAHOBJIEHOMY 3aKOHOM, TPH-
MaHHs MiJ BapTOIO 3asBHUKA y Hepion
MicJIsl TPOJOBXKEHHS 00JIACHUM CYAOM
CTPOKY MO0 TpUMaHHS MiJ] BapTOIO 1 ax
JIO CKacyBaHHS IIOTO pilmeHHs Bepxos-
HuM Cymom.

Cyn Harajas, 1110 Tepioj TPUMaHHS i1
BapTOIO € B MPHUHIIMII 3aKOHHUM, SKIIO
0c00a TPUMAETHCS i1 BAPTOIO Ha MiJICTa-
Bi MOCTaHOBH cyny. HacTynHmMi BHCHOBOK
PO T€, IO CyJl HETIPAaBMIIHHO 3aCTOCYBAB
HallioHaJIbHE 3aKOHOJIAaBCTBO MPH BUHE-
CEHHI MTOCTaHOBH, HEOOOB I3KOBO PETPO-
CIIEKTUBHO TOPKAETHCS MPaBOMipHOCTI
BiZIMOBIIHOTO NIEPioy TPUMAaHHS i1 Bap-
Tor0. Uepes 1ie KOHBEHIIIHI OpraHu y CBO-
il mpakTHIl TEePIOANIHO BiAMOBIISIIACS
MiATPUMATH CKapTH 0Ci0, 3aCy/HKEHHX 3a
BUMHEHHS 3JI0YMHIB, SKI CKapKUIJIMCS Ha
Te, 10 aneysAIidHI CyIu BU3HAIU IX BU-
poxu abo mMOKapaHHs 3aCHOBAaHUMU Ha
(bakTHYHHUX YH TIPABOBUX TOMIIIKaxX [12,
m. 128].

VY cnpasi XynoriopoBa Cyj1 Bkasas, 1110
«(axT cKkacyBaHHS IIOCTAHOBH PO MPOIOB-
JKCHHSI CTPOKY TPUMAaHHS Ii BapTOIO 3a-
SBHHKA Y KacalliifHOMY MOPSJKY caM o
co01 He CTOCYBaBCS 3aKOHHOCTI TPUMaHHS
i1 BapTOIO y monepenHin nepiox. Jms
OIiHKM noTpuManHA 1. 1 cT. 5 KonBenmii
HEOOXiHO MPOBECTHU JIOKOPIHHE pO3Me-
JKYBaHHSI MK TIOCTaHOBAMH PO TPHUMaH-
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HsI i BapTOIO, SIKi HE MAaOTh 3aKOHHOI
CUIIU ex facie (HampuKJaja, BUHECEH] Cy-
JIOM 3 TICPEBUIICHHSIM HOTO FOPUCIUKIIII,
a0o0 KouM 3alikaBlieHa CTOpOHA He Oyna
HaJIC)KHAM YHHOM CIOBIII[CHA ITPO CYJIOBE
3acifiaHHs), 1 TOCTaHOBaMH PO TPUMAaHHS
il BapTOIO, [0 MAaIOTh 3aKOHHY CHILY
prima facie Ta qi10Th, SKIIO TUTEKH 1 TIOKH
BOHH He OyyTh CKaCOBaH1 BUILIM CYIOM»
[12, m. 129].

Cyn 3BepHYB yBary Ha Te, 110 BiJIO-
BIJIHO JO 3aKOHOJABCTBA HAlllOHAJILHUN
CyJl MaB IPaBO PO3MNISAAATH KIOMOTAHHS
MPOKYypOpa MpO MPOAOBKEHHS CTPOKY
TPUMaHHS 3asBHUKA TI1Jl BAPTOIO Ta MPO-
JIOBKUTH TaKUH CTPOK Y MEXKaxX IICCTH
MICALIB 0 3aKiHYEHHS BUBYEHHS 3asiBHM-
KOM MaTepialliB cpaBu i CKepyBaHHS
cnpasu 110 cyny. Kpim Toro, 3asiBHUK He
CTBEPJIKYBaB, 10 OOJIACHUHN CYJ| TIEPEBH-
LIMB CBOI MOBHOBAXEHHSI.

CyI BCTaHOBUB, 1110 TPUMaHHS 3asBHH-
Ka ITiJT BAPTOFO Ha Mi/ICTaBi IIOCTAaHOBHU 00-
JIACHOTO CyAY, CKaCOBAHOT y MOAAJIBILIOMY
Bepxosuum Cyom, He MOXXHA BH3HATH
CBaBLJIBHUM, TOMY IO HAI[IOHALHUH CY/I
BKa3aB TI1JICTaBH JIJIS [TPOJIOBKEHHS CTPO-
Ky TPUMaHHS IIiJT BapTOIO (IOCTATHICTh
1 BITHOCHICTB IIUX T1JICTaB PO3IJISAA0THCS
B KOHTEKCTi MyHKTY 3 crarTi 5 KoHBeHttii).
ToMmy Hemae MPUYWH BBaXKaTH, 110, BU-
HOCSIYM TTOCTAHOBY PO MPOJOBKECHHS
CTPOKY TPUMAHHSI I1i]] BAPTOIO, 00IACHUI
CyIl ZisiB HeTOOPOCOBICHO ab0 3HEXTYBaB
MOYKJIMBICTIO TIPABUJILHO 3aCTOCYBATH BiJI-
IOBITHE 3aKOHOABCTBO. Toi (hakT, 110 Cy/1
KacariifHol 1HCTaHIIil BUSBHUB NESKi IPO-
LieCyasbHi HE/IONIKH, caM 110 co0i He 03Ha-
Yae, 1110 TPUMAaHHSI I1i]] BapTO0 OYyJI0 He3a-
KOHHUM y po3yMiHHi 1I. 1 cT. 5 KonBentii
[12, mm. 131-132].

V THX Ke BHNAJKaX, SIKIIO 00OMEKEH-
HsI cBOOO/M B3aralii He 3aCHOBaHe Ha Cy-
JTOBOMY pillieHHi, a00 y HhOMY BiJICyTHS
npsiMa BKa3iBKa Ha 0OMEeXeHHs CBOOOIH,
a0o BiJICYyTHS BKa3iBKa Ha CTPOK TaKOTO
0OMEKEHHSI, TO Oy/Ib-SKHI MEePioJl IbOI0
00OMeKeHHSI BBAXKAETHCS HE3aKOHHUM,
KpiM BHITQJIKiB TIEPBHHHOTO KOPOTKOYAC-
HOTO 3aTpUMAaHHS JIFOJMHU OPTaHOM BH-
KOHaBYO1 BJIaJIH.

Hanpuknan, y cupasi «beneBuiibkuii
(Belevitskiy) mpotu Pocii» y mocTaHoBi
Cymy TIepITIOi iHCTaHIIi] He OyB BU3HAYCHHIA
CTPOK, Ha SIKUH TIPOJOBKYBAJIOCS TPUMAaH-
Hs 3assBHUKA TIiJ] BAPTOIO0, a TAKOK OyIu
BIJICYTHI ITOCHJIaHHSI Ha BIAOBIIHI TO-
JIOKCHHSI 3aKOHY, Ha SKUX IPyHTyBajacs
s TOCTAHOBA. YKa3aHe 3ajIUIIIIIO 3a5B-
HUKa y CUTYyaIlii HeBU3HAYEHOCTI II0/0
MPaBOBHX MiICTaB ISl TPUMAHHS HOTO ITiJ|
BapTOIO IMiCIIsi BUHECCHHSI TaKOoi ITOCTaHO-
Bu. Tomy Cyn BBaxaB, 10 OCTaHHS HE
HaJ1ajla 3asABHUKOBI aJIeKBATHUI 3aXKCT BiJl
CBaBOJI1, IKUM € ICTOTHUM €JIEMEHTOM 3a-
KOHHOCTI TPHMaHHS ITiJ{ BapTOIO 3a 3Mic-
toM11. 1 cT. 5 KonBenmii [13, i. 89, m. 92].

VY cnpasi «Kan (Kats) 1 iHmi nporu
VYkpainuy» [14] noHbKa 3asBHUKIB, siKa
Oyna 3apaxena BIJI, mama HapkoTHYHY
3aJICKHICTD 1 mepedyBaja Ha O0JIKY SK
30 peHiK, ToMepJIa ITi/1 BapTOr0 Yyepe3
KiJIbKa JTHIB MiCIIA TOTO, sSIK Oylia BHHE-
CEHa MOCTaHOBa CIIITYOTO MPO 1i 3Bijb-
HEHHsI, ajie 10 (aKTUIYHOTO BUKOHAHHS
11i€1 TOCTaHOBU CJIITYUM 130JISITOPOM. 3a-
SIBHUKH CKapKHJIUCS Ha TE, 110 TPUMAHHS
iX TOHBKY ITiJT BApTOIO y IeH mepion Oyino
HE3aKOHHUM.

Cyn HaraziaB, 1110 3aKOHHICTh TPUMaH-
HSl I11]1 BAPTOO BIJIMOBIIHO 710 HAIlIOHAJIb-
HOTO 3aKOHY HE 3aBKJIH € BUPIMIAILHOIO
IS BCTAHOBJIIEHHS BIAMOBIAHOCTI II. 1
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ct. 5 Kousenitii. Ilpore pimenHs mpo
3BUIBHEHHS JOHBKH 3asBHUKIB HE OyIIO
BUKOHaHE HEraiHo, SIK TOO BHUMAaraio
HallloHaJIbHE 3aKOHOJABCTBO. 3 OISy Ha
ue Cyz BU3HAaB, 1110 TPUMaHHS ii 1] Bap-
TOIO ITiCIIT BUHECEHHS IMOCTAHOBHU IPO
3BITFHEHHS 3-I11J1 BApTH HE OyJI0 3aKOH-
HHUM, SIK TOTO BuMarac 11. 1 ¢t. 5 KonBeH-
uii [14, nm. 138-142].

Oxkpema npaktuka Cyay ckianacs
070 TPUMAaHHS Il BapTO 0cib Oe3
PIIIEHHS CYIy y TIepio MixK 3aKiHICHHIM
JIOCYIOBOTO PO3CIIiTyBaHHS Ta TOYATKOM
cynoBoro po3rsay. Cya HeoqHOPa30BO
BCTAHOBJIIOBAB, 10 TPAKTUKA TPUMAaHHS
00BHHYBaYyBaHUX MiJ BapTOIO 0€3 KOH-
KpPETHOI IPaBOBOi OCHOBH a00 0€3 YITKUX
MIPaBHII, IO PETYIIOIOTH iXHE CTAHOBHIIIE,
BHACITIIOK YOTO BOHU MOXYTb OyTH TI0-
30aBJieH1 BOJII HA HEBU3HAYCHHUH CTPOK
0e3 CynoBOi caHKIIii, HECyMicHa 3 MPHH-
IUTIaMH [TPABOBOI BU3HAYEHOCTI, 3aXHUCTY
BiJl CBaBIJJIS Ta BEpXOBEHCTBA IpaBa
(muB., Hamp.: «benepunpkwii (Belevitskiy)
npotu Pocii» [13, . 86-93], «Xapuen-
ko (Kharchenko) nporu Ykpainu» [15,
mm. 70-72]).

VY cnpasi «Yaunes (Chanyev) nporu
Ykpainw» [16], sika BiIpi3HAETHCS Bif aHa-
JIOT1YHHX 32 (habyItoro CrIpaB THM, 110 TIPO-
LecyaslbHi [l 0RO 3assBHUKA BUMHSIINCS
Ha miacTasi KpuminansHOTO Mponecyanb-
Horo kozekey (naini — KIIK) Ykpainu 2012
poxy, Cyn, Big3HaumBIIH, 110 HOBUI Ko-
JeKc OyB TIPU3HAYCHUH, 3-TTOMIXK 1HIIIOTO,
YCYHYTH 3aKOHOJIaBYi HEMIOJIKH, 1110 JIexKa-
J1 B OCHOBI MOTOYHHUX MOPYLICHb CT. 5
KoHnBeH11i1, BUPILIMB PO3MISHYTH CKapTH
3asiBHUKA OUIBII JIOKJIAIHO.

3asBHUK CKapKUBCS HA T, 0 O1ITBIIIE
MiCSIISI BIH TPUMABCS ITiJT BAPTOIO 0€3 KO-
ro-HeOy/ab pillIeHHs Cyay, eHITeHIliapHi

OpraH# BiJMOBJISIIUCS 3BUIBHATH HOTO,
a [MpOKyparypa Ta CyJl He BiJipearyBajiu Ha
nie. Ha mymKky 3assBHEKa, pakT reperaHHs
CIIPaBH JI0 CYJly HE MIl BUIIPABJIaTH HOTO
TPUMAaHHS Tij] BApTOIO 0€3 CYI0BOTO pi-
nieHHs. BiH BBaxas, 1110 TIEHITEHIIIapHI
opranu Oyiu 30008’ s13aH1 3BUTBHUTH HOTO,
KOJIM MUHYB TEpMiH TPUMaHHS ITij1 Bap-
TORO, Nepe0aYeHUH y PillICHH] Cy/y.

VYpsin, 30kpema, BiI3HAYHB, IO CY/T ITiJ
Yac MOINEPEHHOI0 CIYXaHHS CIPaBU pe-
TPOCHEKTUBHO PO3TIISTHYB 3aKOHHICTb TPH-
MaHHSI 3asIBHUKA IT1/1 BAPTOO MiCJIsI CIITHBY
TEPMiHY, BU3HAYCHOTO CYJIOM pPaHillie, Ta
BUSIBHB, 1110 HE OYJIO HISIKUX Ti/ICTaB IS
3BUILHEHHS 3asBHUKA.

[licnst nepenanHs cripaBy 3asBHUKA JI0
Cyay, YIIOBHOBa)XEHOTO 00paTH 3amo0ix-
HHH 3axig aisi OOBHHYBadyBaHOTO, CYI
YIIPOJOBXK TPUBAJIOTO Yacy HE BHHOCHB
JKOJHOTO PIIICHHS PO MPOJOBXKECHHS
TpUMaHHS 3assBHUKA ITi1 BapTot0. BiH 3a-
JIMIIABCS IT1]1 BAPTOIO, HE3BAYKAIOUHU HA TE,
mio 3rigHo 3 KIIK Vkpainm yxBana mpo
3aCTOCYBaHHS 3aIl001)KHOTO 3aX0/1y TPHU-
MIUHSE CBOO 10 MiCIIs 3aKIHUYEHHS CTPO-
Ky JIii yXBaJju mpo 0OpaHHS 3a1mo0i’KHOTO
3axony.

Yci ckapru 3asBHUKA Ha HE3aKOHHICTh
HOro 10Cy0BOTO TPUMAaHHS IiJ BapTOIO
0e3 CyIoBOTO pIllICHHS Ta OTO TIPOXaHHS
Mpo 3BUTbHEHHS OynW BiIXWICHI Ha Tii
MiJICTaBi, 110 TPUMAHHS i1 BAPTOKO BiJl-
TTOB11aJ10 3aKOHY. 30KpeMa, CITITIAN CyIIs
BIJIXWJIUB HOTO CKapry, 3asiBUBIIH, 10
B Cy/ly TIepIIIOi IHCTAHIII1 OyJI0 B MICSITi,
00 YXBAJIHUTH PIllIEeHHS 100 WOTO ITOo-
JIAJIBIIIOTO TPUMAHHS I1iJ] BApTO0. Takum
YUHOM, OpTaH! BIaJW BBaXKal, 110 HE
OyJ10 HISIKOTO MOPYIICHHS MPaBa 3asBHUKA
Ha cBOOOY, HE3Ba)KAIOYH HA OYEBHIHUI
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(hakT, 110 BiH TPUMAaBCS ITiJT BAPTOIO B 3a-
3HAYEeHUH BHIIE Mepiog 0e3 CyI0BOTO pi-
meHHs. binbpiie Toro, BOHU MOCHIIAIUCS
Ha npunucu KIIK Ykpainy, sixi yMOXKITHB-
JIIOBAJIH TaKy CUTYAIIIfO.

Cyn 31 cTypOOBaHICTIO BiI3HAYNB, III0
HoBuit KIIK Vkpainu He perymitoe scHO Ta
YiTKO MMUTaHHS TPUMaHHs OOBHHYBadyBa-
HOTO IIiJ] BAPTOI MK 3aBEPIICHHSIM JI0-
CYZAOBOTO PO3CIIAYBaHHS Ta IMOYATKOM
CYZIOBOTO TIPOLIECY, HAJIAI0UH CYITy MepIIol
IHCTAHIIIT TBA MiCSIIi, OOW BUPILITUTH, TH
HeoOXiTHe TIo/IalIbIlle TPUMAaHHS IIi]] Bap-
TOX0 OOBMHYBauyBaHOTO, HaBITh SKIIO TIO-
nepeaHiid CTPOK TPUMaHHS IiJl BapTOIO,
YXBAJICHUH CITITYUM CYJJICIO, BXKE MUHYB.

Buknaneni mipkyBaHHS BUSBUIINCS J0-
cTaTHIMU st Toro, mobu Cyx mifmos
BHCHOBKY, 10 YMHHA B YKpaiHi 3aKOHO/IaB-
ya 0a3a J103BOJISI€ TPUMAHHS I1ij] BAPTOIO
00BHHYBaYyBaHOTO O€3 CY[JOBOTO PillICHHS
Ha CTPOK JI0 IBOX MICSIIIIB, 1 1[0 3aCTOCY-
BaHHS IUX MPHUIHCIB 0 3aBHUKA TOPY-
mwto 1. 1 ct. 5 Konenttii [ 16, rm. 27-31].

Hesxi y3araapnenns. OmiHka 00-
MEXXeHb MpaBa Ha Qi3UUHY CBOOONLY SIK
TaKuX, 10 BiAMOBIIa0ThL cT. 5 Konsen-
i1, HeMOKJIMBa 0€3 3BEPHEHHS 0 iHTEep-
npetarii CyqoM MOHATH «3aKOHHICTHY
1 «3aKkoH». 3 omIAAy Ha i ta chepy mii
KonBenuii posyminas uux nossts Cy-
JIOM — HETOTOXKHE iIXHBOMY PO3YMiHHIO
y 3araJibHOTCOPETUYHIN FOPUIUIHIN Ha-
yiii. Bkazane, omnak, He o3Havae, mo Cyx
BHOCHTH TIEBHY HEBHU3HAYECHICTH y MpaB-
HUYY TEPMIiHOJIOT1I0, 30KpeMa, BKITFOUAI0-
YU B 00CST KOHBEHIIHOTO MOHSTTS «3a-

KOH» CYIOBY IMPaKTHKY, K 1 HaBpsI 4u
MOYKE O3HAUaTH Te, [0 TIIYMadeHHs Mo-
HSITH «3aKOHHICTBY 1 «3aKOH» Y BITUM3HSI-
HI{ 3arallbHIA Teopii mpaBa MoTpeOyIOTh,
Tak OM MOBHTH, PaINKATHFHOTO OHOBJICHHS
3 onsiy Ha npaktuky Cymy.

3 omgHOTrO OOKY, 3MIHCHIOIOYHU TayMa-
YCHHS BKa3aHUX MOHSTH JIs 3aCTOCYBaH-
Hsa KoHBeH1ii npy BupimeHHI KOHKPET-
HHUX CTIpaB i HAYeOTO MPOTHCTABIAIOUH
CBOIO — «CYTHICHY» — IX IHTEpIpeTaIiro
TiH, 110 HAa3BaHA HUM «(POpPMaJbHOIO» Ta
MOIIMpPEHa Ha HaIllOHAaJbHOMY PiBHIi, HE
dopmyiroe nediHimii 11 HaI[lOHATBHUX
MPaBOBUX CHCTEM, a JIUIIIE BKa3ye Ha Te,
SIKUM 9HHOM PO3yMITH BiATIOBIIHY Tep-
minoJoriro Kouseniii.

3 apyroro OOKy, He3aJIeXKHO BiJ TOTO,
Y1 MOBa e Mpo HAllOHAJIbHUHA 3aKOH
y BYy3bKOMY, YH Yy IITMPOKOMY PO3YMiHHI,
Cyn, xapakTepu3yodH 1€ MOHITTS, He
OMMHA€E TaKoi HOTO BIACTUBOCTI, 5K Ha-
JIeXKHA SKICTh, TOOTO TOCTYIHICTb, YiT-
KiCTh MPUIUCIB 3aKOHY, TPOrHO30BaHICTh
HACJIIJIKIB iX J1ii. BoueBuIb, 1151 FOPUIUKO-
TEXHIYHA BJIACTUBICTh Mae OyTH XapaKTep-
HOIO JIJIS1 BCiX HOPMATUBHUX aKTiB Ieprka-
BH, 30KpeMa 1 THX, SKi PETYIIOITh BiJ-
HOCHHU Yy cdepi ¢izuunoi cBoboan
moaunu. [Iporte, Ha xanb, BiICyTHICTD
HaJIeKHOI periaMeHTalii B Ykpaini HOp-
MOTIPOEKTYBaJIBHOT AISITEHOCTI, K 1 HU3Ka
IHITUX, KHSIOPUIUIHUX» YNHHUKIB, HE
3aBX/IM JIO3BOJISIIOTH CTBEPIKYBATH TIPO
SIKICTh HOPMATUBHUX aKTiB OCOOJIHMBO 3 I10-
sy Tiepei0avyBaHOCTI iX HACIIIKIB JIJIst
ajipecaris.
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Principle of Lawfulness of the Restrictions on Physical Liberty
in the Practice of the European Court of Human Rights

The content of the principle of lawfulness of the restrictions on physical liberty in its
interpretation of the European Court of Human Rights is found out in this article. For this
purpose a number of judgments in cases concerning the application of the Article 5 of the
Convention for the Protection of Human Rights and Fundamental Freedoms were used.

The correlation between the Conventional and national guarantees of the right to physical
liberty is determined. It is drawn attention on positive obligations of the state according to the
Article 5 of the Convention.

1t is noted that the interpretation of the Conventional concepts such as «lawfulness» and
«lawy can differ in some cases of the Court from their widespread understanding in the general
theory of law.

The formal and «essentialy approaches to understanding of the concept of law in the
Court case-law are compared. It is established that the term «lawy, used in the Court
practice, covers regulations of higher legal force as well as subordinate legislation,
international treaties that are the part of the sources of the national law, and well-established
court jurisprudence.
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1t is found that implementation of the restrictions on liberty in accordance with national
law is essential, but not always the deciding factor in determining, whether such a restriction
complies with the principle of lawfulness. It is explained that the lawfulness of restricting
liberty implies the absence of arbitrariness in the actions of state agents, who carry out
such a restriction, and its consistency with the objectives laid down in the Art. 5(1) of the
Convention.

Attention is paid to such attribute of law as its quality, a concept of which is used by the
Court to identify the compliance of national law with obligations of the state under the
Convention.

Key words: lawfulness, law, quality of law, physical liberty, Article 5 of the Convention
for the Protection of Human Rights and Fundamental Freedoms, European Court of Human
Rights.
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Y cmammi 3 ginocogpcvoro-npasosux nouyiti posanadacmucsa npooiema 00MexHceHHs 0CHO8-
HUX npag moouny. Hazonowyemocs, uwjo 6cmanoeients 4imxux Kpumepiie 00MexcysaHHsa maxkux
npas Ha MidCHaApOOHO-NPABOBOMY MA KOHCIUMYYILIHOMY PIBHAX € 2apanmicio 8io Oill 0epaicasu
w000 CEABINLHO20 3MEHUENHS 00CA2Y nPasopeanizayii.

Biosnauaemuca, wo naasna Ginapuicms npagoooMexcyoyux niocmas y Cmammsax mixc-
HApOOHO-NPABOBUX AKMi6 Ma OLIbUOCII CYUACHUX KOHCIUMYYIl € 03HAKOI 8MIIeHH 8 IOpU-
OUUHY NPAKMUKY ioell 1i0epanrbHO20 KOMYHIMAapUu3Mmy.

Kuro4uoBi c10Ba: oOMeKyBaHHS TIpaB JIIOAWHU, IPABOOOMEKYIOUl IMiICTaBH, JIiOepati3m,

KOMYHITapH3M, Ji0epabHAi KOMYHITapH3M.

Berynni 3ayBaru. Peanbne Ta edek-
TUBHE 3[[IIICHCHHS] OCHOBHHX TIPaB Ta CBO-
001 JIFOIMHY BUJIAETHCS HEMOXKIIMBHUM 0€3
YITKOTO Ta ONTHUMaJbHOrO (y THUX YU 1H-
WX KOHKPETHO-ICTOPUYHHUX YMOBAX)
BCTaHOBJICHHS MEX IXHBOI peaizarii. Sk
CIIyITHO 3ayBakye akaaemik I1. M. Pabi-
HOBUY, «Cy4YacHa, HOBITHS iCTOPIsI JTIOJI-
CTBa € 1CTOpi€r0 OOPOTHOM came 3a Mexi
TIpaB JIIOAWHM (a KOHKPETHIIIE — 3a I0pPH-
JUYHE 3aKPIIUICHHS Ta IOPUANYHY THTEp-
TpeTarito Takux Mex)» [1, c. 8].

Osznauena npoOiemMaTukKa € 0CoOIMBO
aKTyaJIbHOIO Ha ChOTOJIHI B YKpaiHi, J1e «y
KPHU30Bil CHTYyaIlii pU3UKH HETIPOIIOPIIi-
HOTO OOMEKEHHSI TIpaB i CBOOO JIIOIUHU
3pOCTaTh, MO MOTPEeOYy€E 0COOIUBOTO
KOHTPOJIIO 3 00Ky cycmiibeTBay [2].

[MpoGneMu 0OMeKeHHSI OCHOBHHX TIPaB
oco0u 3HAWILIM MEeBHE Big0oOpaXeHHS
y TIpalsix BITYU3HIHUX Ta 3apyOKHUX Ha-
ykoBmiB: JI. JI. BoeBonina, /1. I. Jlenosa,
b. C. EG3eeBa, B. I1. Kamumancskoro,
I M. Komkogroi, H. M. Konocosoi,

[ 4
© ITankesuu O. 3., 2016
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B. B. Jlamaegoi, O. B. Manska, M. ®. Op3i-
xa, . M. [lankeBuua, B. ®. [loropinka,
C. B. [Nueninuesa, I1. M. Pabinosuua,
C. II. Pa6inoBuua, B. C. YcTtuHoBa,
A. €. Crpekanora, 0. M. Toauku,
A. O. YerBepukona, 1. JI. SIrocdaporoi Ta iH.

OpnHax y BITYM3HSHIIM HAyKOBIi JliTepa-
Typi OIPaKTHYHO BiACYTHI JOCITiAKEHHS
npobieMu 0OMeKyBaHHS MpaB came 3 Qi-
J0cOoChKO-TIpaBOBUX Mo3uiii. OTxe,
MEeTOI0 CTATTi € cripoba MEBHUM YHHOM
3aITOBHUTH BKa3aHy MPOTAJIHHY.

BuxJiiax o0CHOBHUX 10J10KeHb. Periern-
TU BHUPINICHHS OyJb-SIKUX CKIIQJHHUX Tpa-
BOBHUX MPoOIeM MaroTh NeBHE (inocod-
ChKe MiAIpyHTs (IHKOJIM HE 30BCIM YCBi-
JIOMJTFOBaHE HaBiTh CAMHMH Cy0’€KTaMH
mpasa). He € BUHATKOM i IIpoKa mpooIie-
MaTHKa MpaB i cBOOOJ JIIOAWHH (a OTXKeE,
¥ HeB1I €MHA Ta HaA3BUYaMHO BayKJIMBAa 11
CKJIQJIOBA, 0 CTOCY€EThCS MUTaHb OOMe-
JKCHHSI OCTaHHIX), BapiaHTH PO3B’sI3aHHS
SIKOT ICTePMIHOBaHI IPUXMIIBHICTIO IO Ti€l
4n iHm01 (himocodcrkoi mo3uIIii.

[Ipu ibOMY OJIHI€FO 3 HAUTOJIOBHIIINX,
BH3HAYAJILHUX JUXOTOMIN JJIsl Cy4acHOI
3axiJJHOI MOJITHKO-TIpaBoBoi (inocodii,
BBAXKAEMO, € JIMXOTOMIs «J1i0epaizm —
KOMYHITapHu3M», CEPIIEBUHOIO (OCHOBOIO)
JUTSL BIDHOTO PO3yMiHHSI KOTPOI € MIPOTHU-
CTaBJICHHS 1H/IUBiTyaIbHOTO Ta COIlialb-
Horo [3].

IIpukMeTHO, IO BIiepLIE HA 3aKOHO-
JTaBYOMY piBHI TIPO OOMEKEHHS IIPaB JIf0-
IUHU OyII0 3a3HAYEHO BXKE B JOKYMEHTI,
SIKFIA BOJTHOYAC BITEPIIIE IPOTOJIOCHB BIIac-
He i cami ipaBa JIOANHY (LeH ICTOPUYHHN
(axT sicKpaBo CBITYNUTH PO HEPOIPUBHUI
3B’SI30K MIXK ITAMH MOHSTTSIMU Ta SIBUIIA-
MH, SIKi BOHH TTO3HAYAIOTH ).

Inerbest mpo Jlekmaparriro mpaB JTOIU-
HU 1 TPOMaJITHAHA, IPUHHSTY TIOCTaHOBOKO

Hanionansuux 300piB @panuii 26 ceprns
1789 p. Crarrs 4 1iei lexmapartii (ocraH-
HS € HEBiJ €MHOIO CKJIaJIOBOIO YHHHOI
cvorozni Koncruryuii ®panmii 1958 p.)
nporouoinye: «CBoOO/a MOJISTaE B MOXK-
JUBOCTI POOUTH BCE, IO HE 3aB/IAE IIKOU
IHIITOMY: TaKWM YHHOM, 3I1HCHEHHS TIPH-
POIHMX MPAB KOXKHOT JIFOMUHN 00OMEKEHE
JIMIIIe TUMU paMKaMHU, sIKi 3a0€3Me4y0Th
IHIIIAM YJIEHaM CYCIIILCTBA KOPUCTYBaH-
HS THMU X TpaBaMm» [4, c. 80].

lagaemo, 11e KOHCTUTYLIHHE T0JIO-
JKEHHSI MOXKE OyTH BUKOPHCTAHO SIK MEB-
HUH JOAAaTKOBUI HAOYHUM apryMEHT IpH-
XUJIbHUKAMH K KJIACHYHOTO Jibepari3-
my! (1o, K TpaguIiiiHO BBAXA€THCH,
00CcTOI0€ THAMBIAYaTiCTUIHIH M AXi] 10
pO3yMiHHS TpaB i 000B’sA3KiB 0co0OH
y CyCHIBCTBi), TaK W amojoreTamu cy-
YaCHOTO JIiOepTapu3my.

3okpema, B. B. JlamaeBa — oxHa
3 SICKpaBHX MOCIIJOBHUKIB BUCHHS, 110
OOTPYHTOBYE «PO3YMIiHHS IpaBa siK 3a-
rajabHOi1 popMHu 1 piBHOT HOPMH (MipH)
cBOOOIM IHAUBITIBY» [6, c. 321], — Haroo-
mye: «Ilo3uris mibepTapHOi KOHITETITiT
11010 MUTAHHS OOMEXKEHHS MPaB JIOIUHU
MOJISITAE Y TAKOMY: MPABO JFOIUHU MOXKE
OyTH 0OMEXEHO 3aKOHOM JIUIIE 3 METOO
3aXMCTY 1HIINX TIPAB JTFOMUHH 1 JIUIIIE Ti€0
MIpOI0, SKOIO I HE MOPYIIYE MPUHITHIT
(dhopmanbHOT PiBHOCTI mpH 3A1HCHEHHI
OTO IIpaBa. Takuil miaxig MOMITHO BiJl-

! Knacuk sibepanizmy JTxon Crroapt Min cdop-
MYJIIOBaB «J1y>K€ IPOCTUHI NMPUHLIKI, KOTPUH 10-
3BOJINTH O€3yMOBHO YIPABIISATH AiSIMH CYCIIIJIbCTBA
moyo inauBina... llel npuHINI MOIsTaE B TOMY,
110 €IMHA METa, KOTpa HaJa€ JIIOJCTBY IIPABO B iH-
JIMBilyalIbHOMY 200 KOJIGKTUBHOMY MOPSIIKY BTPY-
YaTucs y BUTBHI Aii Oy/b-KOTO 31 CBOiX YJICHIB, — 1€
caMo3axHCT. €[1Ha MeTa, 3 SIKOI0 MoXke OyTH IIpaBo-
MIpHO BUKOpPHCTaHA Biaaa Haj Oy/b-SKUM YWICHOM
LMBITi30BaHOT TpOMa/il MPOTH HOTro BOIIi, — 1€ 3a-
moOIrTH KO st iHImuX» [5, ¢. 19].
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PI3HSAETHCS Bi TOTO, IO MPHHHATHH
y IIPAKTHUI[l KOHCTUTYIIHHOTO MPaBOCYAIA
Ta €BPONEICHKOTO CyIy 3 MpaB JIOAMHH.
Lzt mpakTHKa, SIK BiJIOMO, BUXOJIUTh 3 YSIB-
JICHHS TIPO Te, IO MpaBa JIOIUHA MOXYTh
OyTH OOMEKEHI ISl 3aXUCTy HE TITBKU
THIIUX TIpaB JIOJUHH, aJie TAKOXK W THIINX
LIHHOCTEH, 1110 BUPAXKAIOTh CIILIbHI 1HTE-
pecu» [7, c. 105]. Bunaerscs, 1o npo-
nuToBaHa nosuttis B. B. Jlamaeoi € HagTo
KaTerOPUYHOIO 1 TAKOKO, M0 TOTPEOyE 10-
JIATKOBOTO po3’sicHeHHs. Ha Hamny yMKy,
00MeXeHHs B iHTepecaxX HalliOHAJIbHOL
0e3MneKu 9M TPOMaJICHKOTO TOPSAKY, 3pe-
IITOK, MOKHA PO3YMITH SIK OOMEXKCHHS
«3 MEmOoIo 3aXUCmy THUUX NPAs TOOUHU»'
(30KpeMa, y IIbOMY BHUIAJIKy — ITpaBa JIro-
IUHU Ha 0e3MeKy).

Brnacue rmpo HeoOXiIHICTh 3aXUCTY Ta-
KUX TMyONTIYHMUX I[IHHOCTEH, SK ImijcTaBa
MIPaBOOOMEKEHHS, HAEThCS MPAKTUIHO
B yCiX MI>KHApOIHO-IIPABOBUX aKTaX Ta
OUTBIIOCTI CyYaCHUX KOHCTUTYIIIH.

3okpema, y cT. 29 3aranbHoi Aexiapa-
1ii mpaB JFOMUHY TporoJouyeThes: «IIpu
3MIHCHEHHI CBOIX MpaB i cBOOO KOXKHA
JIFOJTUHA TIOBUHHA 3a3HABATH TIIbKU TAKUX
00MeE)KeHb, SIKi BCTAHOBJICHI 3aKOHOM BH-
KITFOYHO 3 METOI0 3a0€3eUeHHS HaJIe)KHO-
ro BU3HAHHS 1 MIOBAary mpae i cBOOO iH-
IIUX Ta 3a0€3MCUCHHS CIIPaBEIIMBUX BU-
MOT MOpaJi, TPOMaJChKOr0 MOPSIIKY
1 3arajbHOrO 100pO0YTY B IEMOKPATHYHO-
My CyCIITBCTBI» [8].

Jlo3BommMO €001 3ayBa)KUTH, IO MIPH
yCi¥l BaXKIIUBOCTI I[bOTO MOJIOKESHHS 4. 2,
rajlaeMo, XMOHUM OyIe 3aIMKITFOBATHCS Ha
aHaNI31 JHIIe 1€l 9acTHHH CT. 29 (SK 1Ie
4acTo poOJATH IPY BHUCBITICHHI poOIte-
MU 0OMEKEHHSI TTPAB JFOMHN), ITHOPYIOUH

U'Tyr i mai Bci BUIUICHHS 38 TEKCTOM 3pO0IIeHi
aBTOPOM CTaTTi.

IHIT IB1 YaCTHUHH, IO Pa30M i3 MEPIIOI0
3HAXOJATHCS Y HEPO3PUBHOMY CHCTEMHO-
JIOT1YHOMY B32€MO3B’SI3KY.

BitacHe, Ha Hally JTyMKy, [TOJIOKEHHS
4, 2 BumuiuBae i3 4. 1 («KoxxHa jironiHa Mae
000B’sI3KH TIepeN CYCITIITLCTBOM, Y SIKOMY
TUTBKYA W MOXIIMBHH BITBHHUH 1 TOBHUH
PO3BHUTOK 1i 0cOOM»?), KOTPa Ma€ BiqUyTHE
KOMYHITapHCTChKe «3a0apBiIeHHS». AJKe
oOMeskeHHs (1 HaBiTh CBiJOMe caMooOMe-
JKCHHSI) [TPaB MOKHA PO3IIISIaTH, IPUHAH-
MHI 3 TTO3UIlIH KOMYHITapU3MYy, CaMO TIO
co0i, sIK TIEBHHIA 000B’SI30K JIFOTUHHA TIEPE]]
CYCHUIBCTBOM.

He moxxHa oMmuHyTH yBaroio i 4. 3
(«3nilicHeHHS IIUX TpaB i CBOOO Hi B SIKO-
My pa3i He TOBUHHO CYNEPEUUTH IILISIM
i mpuraIMamM Opranizarnii O0’eqHaHUX
Hariii»), amxe BoHa Tex (popMyITroe cBo-
€PiJIHI JTIOMAaTKOBI MeXI1 3[[IHCHEHHS MTpaB
i cBoOOI 0co0U.

MiXHapOAHUN aKT PO EKOHOMIYHI,
comianbHi 1 KyneTypHi nipasa [10] Bxuiro-
4ae€ JeKiTbKa IPaBOOOMEKYIOUNX cTaTei
(4, 5, 8), cepen sIKNX HAMOIBIN y3araib-
HIOIOUHMU MPUITUC MICTHUTB CT. 4: «...Jep-
JKaBa MOYKE BCTAHOBJIIOBATH TIILKH TakKi

2V nento MoaudikOBAaHOMY BUIVISIII 1€ 110JI0-
JKeHHs BiATBOpeHo y cT. 23 Koncrutynii Ykpainu:
«KoxHa JrofinHa Mae npaBo Ha BUIBHUI PO3BUTOK
CBO€T 0COOMCTOCTI, SIKIIO MPH IIbOMY HE IMOPYLIY-
I0ThCs TIpaBa i CBOOOIM IHIIUX JIIONCH, Ta Ma€
000B’sI3KM TIepe]] CyCIiJIbCTBOM, B IKOMY 3a0e3re-
4YyeThCs BUIBHUI 1 BCEOIYHNIT PO3BHUTOK 11 0cOOHC-
TOCTI». 3a3HaYMUMO, 110 32 KOHCTUTYIIHHO-IIPOEKT-
HUMH npono3utlisivu JIbBiBCbKOi Taboparopii mpas
moauau 1 rpomagsarHa H/1I nep>xaBHOTO OyiBHU-
IITBa Ta MiCIIEBOr0O caMOBpsityBaHHs HamionansHol
akazieMil MPaBOBUX HAayK YKpaiHH, «OCKUTbKU YHH-
Ha CT. 23 BHU3HA€ HASBHICTH Y JIIOMUHU 000B’SI3KiB
nepes CyCijbCTBOM, TO CITiJ] Iepea0adnTH MOKIU-
BICTb 0OMedICeHHs Npasa Ha PO3GUMOK He MINbKU
6 inmepecax iHwux a100el, d yCb02o CYCHiNbCMEd
i okpemux 1i02o coyianvHux epyn (HapHUKIAMI, ITi-
Ter)» [9, c. 13].
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00OMEKEHHSI LINX MPaB, SIKi BU3HAYAIOTHCS
3aKOHOM, 1 JIMIIE OCTIABKH, OCKIIBKH II€
€ CYMICHHM 3 NPHUPOJOI0 3a3HAYEHUX
MIPaB, 1 BUKIIOUHO 3 MEMOI0 CRPULMU 3d-
2anbHOMY 00OPOOYmY 6 0eMOKPAMUYHO-
MY CYCRITbCMEBD.

3a3zHaunmo, o Ha AyMKy E. C. Mup-
3axaHsHa, «BUXiHI OHTOJIOT1YHI XapaKTe-
pucTuky (1ibepanizaMy Ta KOMyHITapu3-
Mmy. — O. I1.) nependadaroTh po301KHOCTI
10710 CaMO1 TPUPOIU COIATEHOTO JKUTTS,
KOTpIi peajti3yIoThCs B IOJSIPHOCTI 1HIMBI-
IyanizMy Ta xomizmy. Jlibepaiizm 6a3yeTsb-
csl Ha aropMi METOI0IOT YHOTO 1HAM-
Bigyasni3My, BUXOJIUTH i3 MPUMATy OCO-
OucTocTi Ta IHAMBiNYyaJbHHUX MpaB.
KomymniTapusMm. .. mepenbadae mpoTHIIEK-
Hi HACTAHOBH, BIANITOBXYIOUNCH BiJl CO-
1aJIBHOIO IIJIOT0 i 00’ €KTUBHO HEOOXi-
HUX Homy Omar» [11, c. 10].

Haronocumo, o 6a30B010, TOJIOBHOIO
COILIAJIbHO-ETUYHOIO HIHHICTIO KOMYHITa-
pU3MY € TaK 3BaHe cninbHe 61aeo. | B 1bo-
My KOHTEKCTi MOXHA MOTOJUTHUCS 3 OA-
HUM 13 POBIHUX TEOPETHUKIB CY4aCHOTO
koMyHiTapu3my @. Cen3HiKoM, Ha TyMKY
SIKOTO, «TePMiH «KOMYHITapHUW» MOXKE
BXKUBATHUCS IS O3HAYECHHSI OYAb-sKOT
TOKTPHUHHU, SKa BUCOKO I[IHY€E CITIJIbHE
Oxraro a0o iealiu CIijapbHOTO Onara it 00-
MEXY€ MparHeHHs 10 iHAUBigyanbHOT
He3aJIe)KHOCTI Ta camopeastizamii» [IuT.
3a: 12, ¢. 29].

Bazyrounce Ha IUX TEOPETHYHUX BH-
KJIQ/IKax, MiICTaBHUM OyJie CTBEPKYBaTH
PO HAsBHICTh KOMYHITapUCTCHKUX 3acaj,
«MOTHUBIB» y aHAJII30BAHOMY aKTi.

CBoe€ro 4yeproro, Mi>kHapOIHUN TAKT
PO TPOMAJISTHCHKI 1 momiTHyHi rpasa [ 13]
Ma€ y CBOEMY CKJIai BXKE IIICTh CTaTeH
(5,12, 18, 19, 22, 25), sIKi Tak 4d iHAKIIIE
MICTSITh MPaBOOOMEXKYI0Ui (pparMeHTH,

3TraJyl0Th NP0 MPHUHIIUAIU Ta YMOBH JEp-
YKABHO-IOPUAUIHOTO OOMEKYBaHHS NpaB
mopuan. [ mpukitay HaBeaemMo crT. 19,
sIKa BCTAHOBIIIOE, 110 KOPUCTYBAaHHS TIe-
penbadeHnMH B 1. 2 i€l cTaTTi IpaBaMu
(paBo Ha BUIBHE BUPaXEHHS CBOTO I10-
DSy, 10 BKIIIOYAE «CBOOOAY IIyKaTH,
OJICP)KYBATH 1 TOIINPIOBATH OY/b-sKY 1H-
(bopmaliiro Ta iiei, He3aJeKHO BiJl AepiKaB-
HUX KOP/IOHIB, YCHO, IICBMOBO YH 32 JI0-
TIOMOTOI0 JIPYKY a00 XyHOKHIX (hOpM BU-
PaKeHHS UM 1HIIMMH CIIOCOOaMH Ha CBil
BUOIp») «HAKIaIa€ 0COOIUBI 000B’A3KM
1 0CcOOJIMBY BiNOBIANIbHICTH. BOHO MOKe
OyTH, OTKe, TTOB’sI3aHE 3 TICBHUMHU OOMe-
JKEHHSIMH, K1, OJTHaK, MaIOTh BCTAHOBITIO-
BaTHCS 3aKOHOM 1 OyTH HEOOXiTHUMU:
a) JUIs MOBaYKAHHS [IPaB 1 permyTanii iHIuX
0ci0; b) 1715t OXOPOHU JieprKaBHOT Oe3IeKH,
IPOMAJICEKOTO TIOPSJIKY, 370POB’ Sl UM MO-
PaTBHOCTI HACEIEHHSD.

KonBeHI1ist Tpo 3aXHCT MpaB JIIOAMHA
1 OCHOBOITOJIOXHUX cBOOOJ [14] — cTpmk-
HEBMH aKT €BPONEHCHKOI MPAaBO3aXUCHOL
CHCTEeMH — HapaxoBYe BiCIM cTareil mpaBo-
oOMexyrouoro 3micty (crarrti 8, 9, 10, 11,
15, 17, 18, 53). Ilpu npoMy HaWOiIBIIHIA
TIepesTiK MPaBOOOMEKYFOUHX ITiJICTaB Mic-
uTh CT. 10 «CBOOOIA BUPAKESHHS ITOTIISA-
JIiBY», 4. 2 SIKOT IPOTOJIONIYE: «3MiiCHEHHS
X CBOOOJ, OCKIIBKH BOHO ITOB’sA3aHE
3 000B’sI3KaMH 1 BIATIOBITAJIbHICTIO, MOXKE
MIIATaTH TakKuM (pOpMaTbHOCTSIM, YMO-
BaM, oomedicennam ado CaHKLIAM, IO
BCTAHOBJIEH] 3aKOHOM 1 € HEOOX1IHUMU
B JIEMOKpPaTUYHOMY CYCIIJILCTBI B 1HTE-
pecax HalioHalbHOI Oe3NeKu, TepUTopi-
aJBHOT IMUTICHOCTI a00 TPOMaChKOI 0e3-
TIEKH, JIJIS1 3a1100ITaHHs 3aBOPYIICHHSAM Y1
3II0YUHAM, JJI OXOPOHH 37I0POB’ ST YU MO-
pauti, U1l 3aXMCTY peryTalii Y npas iH-
IMX 0Ci0, JJIs 3aro0IiraHHs PO3ToJIOIICH-
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HIO KoH}ineHIiHHO1 iHQOopMariii abo mist
MiATPUMaHHS aBTOPUTETY i 0€3CTOPOH-
HOCTI CyIy».

3rigHo 3 XapTielo OCHOBHUX MpaB €B-
porieiicbkoro Coro3y, «Oy/b-sKe 00MEIKESH-
HS TIpaB Ta CBOOOJ, BU3HAHUX ITi€I0 Xap-
Ti€l0, TOBUHHO OyTH Tiepen0adeHe 3aKo-
HOM 1 JOTPUMYBATHCS OCHOBHOTO 3MiCTy
X mnpas Ta cBo00. OOMeKEHHSI MOXKYTh
3aCTOCOBYBATHCS JIUILIE 38 YMOBH JIOTPH-
MaHHSI TPUHIINAITY TIPOTIOPIIIHHOCTI  TiNb-
KU B TOMY BUTIQJIKY, SIKITIO BOHH HEOOX1THi
1 TIHCHO 6i0n08i0aiomv 3a2aibHUM YilsMm,
wo eusnaromocs €gponeticoxum Corozom,
abo HeoOXIOHI 05 3axucmy npas i 60600
inwux modetn» (. 1 ct. 52)1

[ToniGHi mizicTaBu OOMEXKYBaHHSI ITPAB
Ta CBOOO/T JIIONWHU 1 TPOMAaITHUHA MOYKHA
3HAWUTH 1 B OUTBIIOCTI KOHCTUTYIIIH cydac-
HUX JIepKaB. XapaKTepHO, IO TaKi IiJi-
CTaBH BHJIAETHCS 332 MOXKITUBE TIOILIUTH HA
IBi Tpynu: 1) 3axucT 1HAMBIAYadIbHHUX
npaB Ta cBOOOJI JIFOJIMHY 1 TPOMAJITHUHA;
2) 3aXUCT MyONiYHUX (CYCHIIBHUX 1 Iep-

! Ha nymky C. JIoOpsIHCBKOTO, «IIOPiBHSHHS
3a3HAUEHOTO MOJIOKEHHS 3 1. 3 CT. 52, 3a SIKUM I1pa-
Ba Ta cBOOOIM JIFOAMHY, 3aKpiruieHi B Xaptii €C,
MOBUHHI MaTH 3MiCT Ta 0OCAT BiIIIOBiAHO 0 OAHO-
WMEHHHUX TpaB i cB0Oo, 3akpimienux y €KILI,
no3BoJsie koHcraryBat, 1o B €EKILI He nependa-
YEHO TAKO] MMiZICTaBU OOME)KYBaHHs [IPaB Ta CBOOOJ
JIIOIWHM, SIK 3aeanvhi yini €C; 0TKE, OUSBUIHUM
€ BiZIMiHHE PO3YMIHHS NPUHYUNY NPONOPYIUHOCTI
y npaktuui €CIJI ta mpaBosiii cuctemi €C» [15,
c. 10]. IIpote, BUmaeTHCS, UI0 TYT € TOJIE IS JHC-
Kycii, HacamIiepe]] 3BayKarodu Ha (OPMYITIOBAHHS
ct. 53 Xaprii: «XKonHe 3 monoxens 1iei Xaprii He
MMOBHHHO TIIYMa4UTHCS SIK Take, 0 00MexKye abo
IIKOJIUTH MIPaBaM JIFOIUHK 1 OCHOBHUM CBOOOIaM
y BIANOBIHIN cdepi iX 3acTOCYBaHHS, BU3HAHUM
npaBom €Bporeiicbkoro Coro3y, MibXKHAPOIHUM Tpa-
BOM 1 MIKHAPOIHUMH KOHBCHIIISIMHU, YYaCHUKAMH
KOTpuX € €Bporneiichkuit Coro3, €Bporieiichke CIiiB-
TOBAapHCTBO abo BCI AepiKaBU-UICHH, i 0codnUs0
€sponelicbKor0 KOHBEHYIEI NPO 3aXUCT NPAS 10~
OUHU | OCHOBONONONCHUX €80000...» [16].

’KaBHUX ) iHTEepeciB. Hanpukitan, cT. 3 pos-
niny «CBobozaa i BiAMOBiadbHICThY»
OcHosHoro 3akony Yropmunu 2011 p.
nporoJomye: «3aiicHEeHHs OyIb-IKOT0
(byHIaMEeHTAIILHOTO MpaBa Moxe OyTH 00-
MEXXEHO TUTBKH 8 iHmepecax nPpumyco8o2o
30IUCHEHHS [HU020 (DYHOAMEHMATbHO20
npasa abo 0is 3axucmy yinHocmet, 3a-
kpinaenux y Koncmumyyii, mauie y mipy
oTpedH, BIAMOBIIHO 10 METH, KOTpa Oy/e
JNOCATHYTA, P NOBHOMY JIOTPUMaHHI
3HAYUMOi CYTHOCTI QyHIaMEHTAJIBHOTO
npaBay. Hali011b111 TaKOHIYHO 1151 %K TyMKa
cthopmynpoBana B 4. 2 ct. 36 KoHcTHTymii
HIBeitnapii 1999 p.: «OOMexeHHsI OCHOB-
HUX IPaB MarOTh OyTH OOIPYHTOBaHI 1)y 0-
JUUHUM [HMePecoM 91 3aXUCTNOM OCHOBHUX
npas mpemix ocioy.

Buxoznsum, 1o cyTi, 3 TaKOTO IOALITY,
I1. M. Pa6inoBuu Ta I. M. [lankeBuu BH-
3HAYalTh CaMi MiJCTaBU OOMEKYBaHHS
IPaB JIFOJMHU SIK «II€BHI 0COOUCTI (1HIHU-
BiIyaJIbHi) Ta COIliabHI (KOJICKTHBHI) 1H-
TepecH, 3ayIs 3a0e3MeueHHs IKIX HOp-
MOBCTAHOBIIIOIOUUI OpTaH BBaXae 3a Io-
TpiOHE OOME>KYyBaTH MEBHI MPaBa JIOANHI
[17, c. 94].

YV HassBHOCTI Takoi O1HApHOCTI TIPaBo-
0OMEXYIOUHX TTIJICTAaB y TEKCTaX MiKHA-
POIHO-TIPAaBOBUX aKTiB Ta OLIBIIOCTI Cy-
YaCHUX KOHCTHUTYI[ii BOa4YaEMO O3HAKHU
TaK 3BaHOI0 JIIOEPATLHOTO KOMYHITapU3MY
SK pe3yibTaTy CBOEPIIHOI KOHBEPIeHIIi
nibepasbHUX 1 KOMYHITapUCTCHKUX 171€0-
moreM [3].

®akTUYHO TIPO IIe TOBOPUTH 1 POCIiii-
cekwmii HaykoBenb b. C. E03¢eeB, 3a ciioBa-
MH SIKOTO, «COI[IaJIbHOIO OCHOBOIO KOH-
CTUTYLIHHUX 0OMEKEeHb, YACTHHOIO KO-
TPUX BUCTYIIAIOTh OOMEKEHHS OCHOBHUX
mpaB, € 0cOONCTO-30ipHUH (poc. TUIHO-
coOMpaTenbHBIi) XapakTep CyCIiIbCTBA.
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JlromHa BUCTYyTIA€ HE TIJIBKH 5K 130JTbOBa-
HUH 1HAUBIA, a ¥ K YJI€H CIIJILHOTH JIO-
neii. CBOEIO 4eproro, CyCIuIbCTBO HE € aHi
MPOCTO CYKYIMHICTI 1HAUBINIB, aHi
SIKUMCB OJTHOCTPYKTYPHHM MOHOJIITOM, 1€
CBOEPITHUH COIIATLHAN OpTaHi3M, B KO-
My OCOOHCTICTh Ma€ CaMOCTilHY I[IHHICTh
Ta Biirpae TBOpUY polib, a ocoOucTe (Mpu-
BaTHe, IHMBIJyallbHE) Ta CHiJbHE (KOJEK-
TUBHE, COIliajlbHE) TOBUHHO 3HAXOAUTHCS
B piBHOBa3i» [18, c. 190].

3a3HaYMMO, 1110 B HAYKOBIH JTiTEpaTypi
BUAUISIIOTH JAEKIJIbKa MOZIEeH KOHCTHUTY-
LIHHOTO peryaroBaHHS OOMEKCHHS IPaB
1 CBOOOJI JIFOIMHY 1 TPOMaJITHUHA!

«[lepia Monenb: y KOHCTUTYIIISIX BCTa-
HOBITIOIOTHCS 3arajibHI yMOBH OOMEKEHHS
BCiX TpaB i cBoOOx (11ii, hopma 3akpirn-
JIEHHS1, CIIBMIPHICTB) Ta MiJCTaBH, CIIO-
cobu, npouenypu oOMEKEHHS OKPEMHX
KOHKPETHUX TpaB 1 cBoOoa. Hampukmnan,
y Pocii 3aranibHe HOpMyBaHHS OOMEKEHB
mpaB i cBo0Oo 31ilicHeHo 4. 3 cT. 55 Kon-
crutymii PO 1993 p.: «...mpaBa i cBoOOIM
JIFOJIMHY 1 TPOMaJITHUHA MOXYTh OyTH 00-
MesKeHi (eepaabHUM 3aKOHOM JIUILIE Ti€0
MipoI0, SIKOIO 1 HEOOX1THO 3 METOIO 3a-
XHCTY OCHOB KOHCTUTYIIIHHOTO JIaJy, MO-
PaNBHOCTI, 370POB’s, IPaB i 3aKOHHUX
iHTepeciB iHMmMX 0ci0, 3a0e3neyeHHs 000-
pOHU KpaiHu Ta 6e3mneku aepxkasm». Kpim
LUX 3arajJbHUX yMOB, y Koncturyuii Pocii
€ CTaTTi, [0 3aKPIIUIIOIOTh MOKJIUBICTh
00OMe)XeHHST OKpeMUX IpaB i cBo6os (4. 2
cT. 20, 9. 2 cT. 22, 9. 2 cT. 23, cT. 25, 9. 2
n4cr. 29, 4.3 cr. 32 tain.). [logiOHi HOp-
MU 3arajbHOTO i KOHKPETHOTO XapakTepy
10710 OOMEXEHHS MpaB 1 CBOOO, € B KOH-
cruryuisix [opryramii 1976 p., Typeuun-
Hu 1982 p., Xopsarii 1990 p., Pymynii
1991 p., Cnosenii 1991 p., Monnosu
1994 p., Tamxukucrany 1994 p., Bipmenii

1995 p., Kazaxcrany 1995 p., Ionpmi
1997 p., Anbanii 1998 p., lBeiinapii
1999 p., Kupruzcrany 2010 p.

Jpyra Mozens: y KOHCTUTYIIII € 3acTe-
PEKEHHS 3araIbHOTO XapaKTepy Ipo MOXK-
JUBICTh OOMEXCHHS MPaB 1 CBOOO TIITBKU
3aKOHOM a00 Ha TiJICTaBi 3aKOHY 1 MOJIO-
JKEHHSI PO 0OMEXKEHHSI OKPEeMHX IpaB
1 cBobon (kouctuTymii baxpeitay 2002 p.,
Ipaxy 2005 p. Ta iHIIUX IepKaB).

TpeTst MOIeTb: KOHCTUTYIiSI BCTAHOB-
JIO€ TUTBKU OOMEXKEHHS OKPEMUX TIpaB
i cB00O, HE 3ra/lyl04H MpOo 3arajibHi yMO-
BH oOMexxeHHs1 (KoHCcTUTyWii Ipmanmii
1937 p., Itanii 1947 p., Ianii 1950 p., Ky-
Berity 1962 p., Jlanii 1953 p., Cinranypy
1959 p., Monako 1962 p., [lakucrany
1973 p., Can-Mapuno 1974 p., I'penii
1975 p., Icnanii 1978 p., boarapii 1991 p.,
Jluteu 1992 p., Aagoppu 1993 p., Azep-
Gaitmkany 1995 p., I'py3ii 1995 p., Ykpa-
I 1996 p., Oimmsgagii 1999 p., Adranic-
tany 2004 p.)» [19, c. 144-145].

Bunaetscs, o Koncruryis Pecny6-
niku CaH-MapuHO TiJ KyTOM 30py Ha-
IIIOTO JTOCJIIDKEHHSI € BUHITKOBOIO, 0CO0-
JIWBOIO, 3 OTIISIY HA Te€, IIO BOHA TIe-
penbdadae MOXJIHBICTH 3aKOHOJABYO
0OMEXUTH 3/[IHCHEHHS! HU3KU TPOMAJIsTH-
ChKHUX 1 MOJIITUYHUX TPAB «JIHIIC y BU-
HSATKOBHX BHIIAJIKaX 31 CIICHiaIbHUX MO-
TUBIB nyoaiunoeo (i tinpku! — O. I1.)
MOPSAKY Ta iHTepecy» (CT. 6).

Jlesiki BUCHOBKH. OOMEKEHHS OCHOB-
HUX paB € QpyHIaMeHTaIbHOIO (0a30B010)
KaTeropielo KOHCTUTYLIHHO-IIPaBOBOIO
crarycy ocodu. Buxonsuu 3 Toro, 1o ab-
COJTIOTHUX, «O0E€3MEXHHUX» TPaB JIIOIUHI
arnpiopi iCHyBaTH He MOXeE, BBaXKaEMO
BCTaHOBJICHHS YITKHUX Ta 3PO3YMLUINX KpH-
TepiiB OOMEKyBaHHS TaKHUX IPaB Ha Hali-
BUIIMX (MIKHAPOJHO-IIPABOBOMY Ta KOH-
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CTUTYIIHHOMY) PiBHSX BaXKIJIMBOIO TrapaH-
TIi€I0 BiJI MOXJIMBUX JAid JAepkaBU Ta il
OKPEMHUX OPraHiB IM0J0 CBaBIJbHOIO
3MEHIIIeHHS 00CATY TIpaBopeatizaiii.

HasiBHa OiHapHICTh MpaBOOOMEKY-
rounx migcTas (1) 3aXuCT iHANBITyaTbHUX
paB Ta cBOOO/ JIIOAWHM 1 TPOMAITHUHA;
2) 3axuct myOmiyHUX (CycHiIbHUX 1 Aep-
YKaBHUX) IHTEPECIB) Y CTATTIX MI’KHAPOJI-
HO-TIPAaBOBUX aKTiB Ta OUIBIIOCTI cydac-
HUX KOHCTUTYIIH €, SIK BUAAETHCS, O3Ha-
KOIO BTIJICHHS B IOPUANYHY TPAKTUKY 17eH
i0epanbHo20 KOMYHImMapu3my siKk pe3yib-
TaTy CUHTE3y Ji0epalbHUX 1 KOMYHITa-
PHCTCHKUX MTOCTYIIATIB!.

Koo 3amukaeTbes: Mexi Ta 0OMexeH-
HsI peaji3allii npas JOIUHY i TPOMAJISTHU-

' TIpUKMETHO, 110 3T1IHO 3 KOHCTUTYLIHHO-TIPO-
eKTHUMH TIporto3uilisiMu JIbBiBChKOT Taboparopii
npaB JoauHU 1 rpomansHuna HJ{I nepxaBHoro
Oy/liBHHUIITBA Ta MiCLIEBOrO caMoBpsiayBaHHs Ha-
[IOHAIBHOI aka/ieMil MpaBOBUX HAayK YKpaiHH, BH-
3HAHO 3a JouiabHe ad3ar nmepumuii ct. 22 Koncru-
Tyuil YKpaiHu BUKJIAcTu y Takii penaxuii: «I[Ipasa
Ta CBOOOMM JIF0OUHU ma IHWUX 0cib maroms Oymu
Ccnpaseonugo 36ananco8ami 3 inmepecamu Cycnino-
cmeax 20, c. 16].

Ha y KOHCTUTYIIIAX Ta MKHAPOIAHUX «IIpa-
BOJIFOJJUHHUX» JIOKYMEHTaX O3HAYCHi 5K
IHTEPECU CYCRibCMBA, POMAOCHLKULL TIO-
PAAOK, HayioHanbHa Oe3mneka Touo. [Hak-
111€ Ka)Ky4Hd, MU 3HOBY MAEMO MOXKIIUBICTh
CIIOCTEpIraTv MeBHUH KOHMITIKT MiX JT1i0e-
paTbHUM 3aKpIiIJICHHSM TpaB JIOIHHU
1 BUMyIIIEeHUM OOMEKeHHSIM iXHbOI peati-
3aIlii 3 miICTaB, M0 MAOTh YiTKO BUpaKe-
HUI KOMYHITApUCTCHKUH BiITIHOK.

IIpote hakTn 0OMeKyBaHHS TIPaB JIFO-
JIUHY Ha KOPHUCTH Iep>KaBHOI BIaIu (3 Me-
TOIO 3aXHUCTY JepKaBHOI (HAIiOHATHHOT)
OcC3IIeKH 1 Take 1HIIe) BKEe CBiAYaTh, raga-
€MO, TIPO HEIOCTATHICTh PO3IIIsY KOHCTH-
TYLIHHO-TIPABOBOTO CTaTyCy OCOOH JIUIIIe
i KyTOM 30py JAUXOTOMIT «JTibepaiizm —
KOMYHITapyu3M». AJIEKBaTHIIIINM BHIA€Th-
Cs1 B MOJANTBIIIOMY TIPOBOJIUTH BiJITIOBiTHE
JIOCITIJDKEHHS B MEKaX, 00pa3HO KaKy4H,
TPUKYTHHKA «BIIaj1a (MoTecTapHuii (MaKi-
aBeJUTIaHChKO-KAaHTIaHCHKHIA) TUCKYPC) —
JoauHA (J1i0epalizM) — CyCHiIBCTBO (KO-
MYHITapu3M)», 10 1 Oy/e 3aBJaHHsIM Ha-
IIMX HACTYITHUX ITyOITiKaIlii.
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OcHoBaHMsI OTPAHMYEHHS NIPAB YeJI0OBeKa:
¢uitocopcko-npaBoBoii acmexkT

B cmamuve ¢ ¢hunocogcxo-npagosvix no3uyuti paccmampueaemcs npodiema o2paHuieHus
O0CHOGHBIX npas uenosexa. Iloduepkugaemcs, 4mo ycmanoeienue YemKux Kpumepues o2pa-
HUYeHUs. MAKUX NPAas Ha MedHCOYHAPOOHO-NPABOEOM U KOHCIMUMYYUOHHOM YPOGHAX A6AAeN-
ca eapanmueti om 0elucmautl 20Cy0apcmed no NPOU360IbHOMY YMEeHbUleHUIO 00beMd npago-
peanusayuu.

Ommeuaemcsi, 4mo uMeIowascs OUHAPHOCHL NPABOOSPAHUNUSAIOUUX OCHOBANHUIL 8 CHIATNbAX
MENCOYHAPOOHO-NPABOBLIX AKMOG U DONLUUHCIIBA COBPEMEHHBIX KOHCINUMY YU A6IIAMCs npu-
3HAKOM 6ONNIOWEHUA 8 IOPUOULECKYIO NPAKMUKY UOell TUOEPATbHOZ0 KOMMYHUMAPUMA.

KuroueBsble c10Ba: orpaHU4YeHME IIPAB YEJIOBEKA, MPAaBOOTPAaHUUNBAIONINE OCHOBAHUS,
n0epann3M, KOMMYHUTAPHU3M, JTHOEPATIbHBIH KOMMYHUTAPH3M.
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Grounds of Human Rights Limitations:
Philosophic and Legal Aspects

The article examines philosophical and legal grounds to restrict human rights and freedoms
in the constitutional and international legal acts. In particular, from this standpoint the subject
of analysis encompasses the Universal Declaration of Human Rights, the International Covenant
on Economic, Social and Cultural Rights, the International Covenant on Civil and Political
Rights, the European Convention on Human Rights and the Charter of Fundamental Rights of
the European Union.

The solution of any complicated legal issue has a particular philosophical basis (sometimes
not even perceived by legal subjects). The broad issue of human rights is no exception (and,
thus, restrictions of rights which are an integral and crucial part of human rights). Therefore,
solution options are determined by the commitment to a particular philosophical position.

Thus, one of the most important, defining dichotomies for modern Western political and legal
philosophy, in our opinion, is the dichotomy of «liberalism — communitarianismy, the basis for
a true understanding of which is the opposition between an individual and the society.

Hence, the restriction of fundamental rights is a basic category of constitutional and legal
status of a person. Based on the fact that absolutely «unlimited» human rights cannot exist, we
consider that establishing clear and understandable criteria limiting those rights at the highest
(international legal and constitutional) level is an important safeguard against possible actions
of the state and its individual bodies on arbitrary reduction of law implementation.

Available limiting binary grounds 1) protection of individual human rights and freedoms;,
2) protection of public (social and public) interests in articles of international instruments and
most modern constitutions are the sign of the embodiment in legal practice ideas of liberal
communitarianism as a result of the synthesis of liberal and communitarian postulates.

The circle closes: the boundaries and limitations of the human rights and civil rights in
constitutions and international documents on human rights are designated as public interest,
public order and so on. In other words, we again have the opportunity to observe a conflict
between liberal consolidation of human rights and forced restriction on the grounds of their
implementation with clearly defined communitarian shade.

However, we believe that facts of limiting human rights in favor of the government (for the
protection of state (national) security, public order etc.) evidence the lack of consideration of
the constitutional and legal status of a person only from the perspective of the dichotomy of
«liberalism — communitarianismy. It seems to be adequate in the future conduct a study within
the triangle «power (potestary (Machiavellian-Kantian) discourse) — people (liberalism) —
society (communitarianism)».

Key words: human rights limitation, limiting grounds, liberalism, communitarianism, liberal
communitarianism.
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nmoounu 6 €sponeticokomy Coro3si. Ananizyromucs Hopmu Xapmii ocnoeononodxicnux npas €6po-
neticbko2o Coro3y AK 20108H020 OPUOUUHOLO IHCIPYMEHMY 2aPAHMYBAHHS NPAS TH0OUHU YbO2O
MIHCHAPOOHO20 (POPMYBAHHS, A MAKOHC OOCIIONHCYIOMBbCA NEPCHeKMUBU YOOCKOHALEHHS I0pU-
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KurouoBi cioBa: npasa sropnau, €Bporneiicskuii Coro3, XapTis 0CHOBOIOJIOKHUX ITPaB.

Kpuzona cutyartis, y skiii onuHHAIACS
VYKpaiHa BIpOIOBXK OCTaHHIX TPbOX POKIB,
BHMarae pilry4ux KpoKiB y 0CTaTOUHOMY
BH3HAYCHHI 30BHIIIHBOIIONITHYHOTO BEK-
Topy po3BUTKY. Ha €BpomneiicbkoMy KOH-
THUHEHTI JUIsl HaIloi Aep>KaBu, BOUEBUD,
HaHOTBIT MTEPCTICKTUBHUMH Ta €(DEKTHB-
HUMH HalpsIMKaMmH iHTerpauii BUCTyTa-
I0Th Taki MiXKHapoaHi GpopmMyBaHHS, SIK
Pana €pponu (nam — PE€) ta €Bpomneii-
cekmii Coro3 (mami — €C). Y Toif yac, Kou
P€ € nepcriektuBHOO (HOPMOFO MO THY-

HOI iHTeTpallii gep>kaB €Bpom, me OibIi
MOXJIMBOCTI CIIBIpalll He JHIIE y TOJMi-
TUYHIH cdepi, a il y chepax eKkoHOMIuHiH,
CoMiaNpHIN, KyIbTYPHIH, BIIKPHBAIOTHCS
I YKpalHu y TakOMy MiKHApOJIHOMY
iHTerpamniiftHoMy 00’ eHaHHi, sk €C, Yro-
Jy TIPO acoIliiiOBaHEe YJEHCTBO 3 SIKHM
Oyno mianucano y 6epesni 2014 p. micns
JIOJICHOCHUX MOJIiH Ha Mali1aHi BIIPOIOBK
rpymus 2013 p. — 6epesns 2014 p.
Peaurizartis momoskeHs YToam mpo aco-
mirioBane wieHcTtBo 3 €C BuMarae Bif

[ 4
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Ykpainu, mopsiy i3 iHITUM, OCBOEHHS TTpa-
BoBoOi cuctemu €C, 30KkpeMa I0PHIUTIHAX
HOPM MIOJI0 TAPAHTYBAaHHS O CHOBOTIOIOXK-
HUX MpaB Ta cBo0oa. OTKe, METOIO 1€l
CTaTTI € JOCHIIUKEHHS 3arajJbHUX 3aKOHO-
MipHOCTEH, 0COOMMBOCTEH, a TAKOXK MPOO-
JIeM y IOPHINYHOMY TapaHTyBaHHI OCHO-
BOTIOJIOKHUX TpaB Ta cBobon y €C 3amist
3’CyBaHHS IUIAXiB Oi1bII e(PEeKTUBHOTO
HaOIMKEHHS IPABOBOT CHCTEMH YKpaiHH
1o paBoBoi cuctemu €C.

Xoua Ha movatky 1950-x pp. Oyimo npu-
WHATO BBaXKaTH, IO MOBara Ta 3aXUCT
OCHOBOTIOJIOKHUX IPaB JIOJUHU — 1€
BUKJIFOUHUI 000B’s130K PE (OCKiIbKH iH-
CTUTYTH TaK 3BaHUX €Bporneiicbkux Cris-
tToBapucTB (momepenuuka €C, mami —
€CC), sxi (yHKIIOHYBaJIM y TIEBHUX Ta-
Jy3sIX EKOHOMIKH, HE MOXKYTb Oe3rocepes-
HbO BIUTMBATH Ha peaii3allito MPUHIIUITY
3aXHCTY NpaB JIOIUHH), pealii MO THKO-
MPaBOBUX IPOIIECIB MIXK JIepKaBaMu —
yirenamu €C mokasanu, 110 I He Tak.
DakTUYHO 3 TIEPIIUX POKiB (PyHKIIIOHY-
BaHHS IEHTPAIBHOI CYI0BOi IHCTHTYIil
€CC —rtoni mie Cyny CnpasennuBocti €C
(mani — Cyn €C) Oysio 3ampornoHOBaHO
MIPUAHATH PIMIEHHS IOA0 BiANOBIAHOCTI
akTiB iHCTUTYTIB €C KOHCTUTYIIIHHIM TT0-
JIOKCHHSIM JIepKaB-wieHIB y cdepi pery-
JoBaHHS npas Jroaund [ 1, ¢. 100].

Poas Cyny €C y opuau4HomMy ra-
panTyBanHi npas jioqunu B €C. [1pun-
LM TIOBAarW Ta 3aXUCTY MpPaB JIOJUHU
BIIPOJIOBXK TPUBAJIOTO Yacy SBHO HE BU-
OKPEMITIOBABCS Y TaKuX (hyHIaMEHTalIb-
HUX, YCTAHOBYMX 3aCa/iax MMPaBOBOI CHC-
temu €C, SIK npuHyunu c60600u, 0eMOKpa-
mii Ta eepxosencmea npasa. I[lepBicHO
ycTaHoBYI ToKyMeHTH €C He rapaHTyBaIl
JIOTPUMAHHS TIPaB 1 OCHOBHUX CBOOO]T JITFO-
IUHH y TpaBoBiil cuctemi €C. Tak, 1o

npyroi nojgosuau 1960-x pp. Cyn €C Big-
MOBJISIBCS 31MCHIOBATY TIIyMauEHHsI aKTiB
inctuTyTiB €CC Ha BIAMOBIIHICTH KOHCTHU-
TYIIHHAM TTOJOKCHHSAM JIepKaB-WICHIB
3 METOI0 3a0e3IeUeHHs IpaB Ta CBOOO/I.
VY 1959 p. no Cyny €C 6yno nopano 4yo-
TUPU CKaprH, B IKUX MiAHIMAIOCS TUTaH-
HSI PO HEBIJINOBIHICTH pilieHs Bepxos-
HOTO Oprany (OpraH yIpasiiHHS, CTBOpe-
HU#W BigmoBigHO mo JloroBOpy mpo
YTBOpPEHHsI €BPOIEWCHKOTO 00’ € THAHHS
Byrijuis ta craii Bix 18 kBitHsa 1951 p.
(mami — Jorosip nmpo €OBC)) koHCTHTY-
HiHHUM BUMOTaM IOJI0 TIPaB IPOMaJisiH
nepxkaB-4ieHiB. Po3raayBmm B 00’ €n-
HAaHOMY TIPOBAKCHHI IIi YOTHPH CIIPABH
15 nmunus 1960 p., Cyn €C Bu3HAB CBOIO
KOMITETEHIIIF0 TPUHMATH PillIeHHs PO 3a-
KOHHICTH akTiB BepxoBHOTO oprany Bif-
noBiiHO 110 J{oroBopy npo €OBC, onnak
3a3Ha4yuB, 110 BiH HE 3000B’sI3aHUI BCTa-
HOBJIIOBATH BIANOBIAHICTh TaKMX aKTiB
HaIllOHAJILHOMY 3aKOHOJABCTBY JCPiKaB-
YJICHIB, 32 BUHSATKOM X KOHCTUTYLIHHOTO
3akoHoAaBcTBa. Cy/ TaKOXK BIIMITHB, L0
«npaso Cniemosapucmea, K 3a3HAYEHO
6 Jlocosopi npo €OBC, ne micmumo 21co0-
HUX 302aNbHUX NPUHYUNIG, AKi Ou capanny-
eanu ocHogononodicHi npasax [1, c. 101].
OpHak mojajnblie PO3rOPTaHHs MPo-
LECiB €BPOINEHCHKOT iHTErpalii HeMUHy4e
BHCYBAJIO IPOOJIeMy 3a0e3eueHHsT OCHOB-
HUX IIpaB JIIOAMHYU Ha OAHE 3 MEPIINX
MicIb MOpAAKY aAeHHoro €C, 1o, 3pe-
mroto, i cnonykano Cyn €C 3MiHUTH
CBOIO TO3UIIIIO i PO3MOYaTH MPOLEC KOH-
CTUTYIIOHAI3AIIT IHCTUTYTY OCHOBOIIO-
JIOXKHHX TIpaB Ta cBoOo1. [Teprmm KkpokoM
y IIbOMY CTaJlo pillleHHs y crpasi Loos,
B sikomy Cyn €C BKkazap, 1110 HE3aJIEKHO
BiJl iepKaB-wieHiB, npaBo CrmiBTOBapH-
CTBa HE TUILKH BCTAHOBIIOE 000B’sI3KN
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OKpeMHX 0Ci0, a i TaKO)K OJHOYACHO 3a-
KPITUTIOE OCHOBOIIOJIOXKHI TIPaBa sSIK YaCTH-
HY €BpOIEHCHKOT MpaBoBoi Tpaamuii [2].
Kpim Toro, Cyn €C nmoctaHoBUB, 110
«yCTaHOBYI JIOTOBOPHU MOBUHHI TIyMa4H-
THCS K TakKi, [0 MArOTh TIPSIMY IIif0 1 Ha-
JAIOTh 1HJIUBIyalbHI MMpaBa, sSKi HaIio-
HaJIbHI Cy/JIM TIOBHHHI 3aXUILNATH.

[Nomganbmum KpoKoM y Hanpsimi 3a0e3-
MEUCHHSI OCHOBOIIOJIOKHHX MPAB JIIOUHH
crana crupasa Stauder (1969 p.), y skiif
Cyn €C moCcTaHOBUB, IO 1pasd JH0OUHU
6X00AMb 00 CUCeMU 3A2ATIbHUX NPUHYU-
nie npasa CnineHomu, sIKi HUIM 3aXUIIa-
10ThCS. A mi3Hile, y cupasi Nold (1974
p.) Cyn €C Bka3zas, 110 npaBo CHiJbHOTH,
SKe€ BIH Ma€ TIyMauWTH, BUXOJIUTH 3i
CRLbHUX KOHCMUMYYIUHUX Mpaouyii oep-
Jrcas-uneris, i npu hopmyeaHHi yiHnocmet
Cninvromu 6in 6yde bpamu 00 yéazu KOH-
8eHYIT ma yeoou, yKIaoeHi i3 0epicasamu-
ynenamu, a maxkodxc Konsenyiio npo 3a-
xXucm npas arounuU i 0CHOBONOLONCHUX
60600 1950 p. (nami — €EKII) [3, p.144].

TakuM 4ymHOM, aHAI3yIOUYHU Mpele-
neHTHy npaktuky Cyny €C, MoxHa BHO-
KPEMHUTH JIBa Mepiou HOro (yHKI[IOHY-
BaHHS, K1 KapIAWHAIBHO BiAPI3HSIIUCS
3aCTOCOBYBAaHMMH ITiIXOJ]aMU: SKIIO Ha
nepmomy erani Cyn €C ycinsgko yHUKaB
BU3HAHHS NPOOJIEMH 3aXHUCTY OCHOBOIIO-
JIO)KHHUX TIPaB JIFOIUHU (TIPSIMO MOCHIIA-
FOUKCh Ha Te, 0 YCTaHoBuI joroBopu €C
HE MICTSTh TOJIOKEHB MO0 TAPAHTYBaAHHS
MpaB JIOANHU), TO 3 APYroi MOJOBUHU
1960-x pp. 3aXHCT TpaB JIOAWHU OYII0
BH3HAHO HUM HEBiJl'€MHUM MPUHIIUATIOM
npaBa €C. binbiie Toro, 3aBAsSKU JTisib-
HocTi Cyny €C Biasiocst 4acTKOBO MOJI0-
JIaTH TMPOTAIWHU B YCTAHOBYHMX JOTOBO-
pax €C mwonxo rapaHTyBaHHs NpaB Ta
CcBOOO/I JIFOIUHU.

YKOHCTUTYIOBAaHHS iHCTUTYTY NpaB
JIIOMMHHU B yCTaHOBYMX Jorosopax €C.
Jlume gepes 30 pokiB Mmicist 3aCHYBaHHS
€poneiicbkoro CriBroBapucTBa (Ham —
€CII) y €nuHoMy €BpOINEHCHKOMY aKTi
Briepuie Oyio BMILIEHO MOCHUIIaHHS Ha
MPUHIUI 3aXKCTy NpaB JitoanHu. B ab3a-
1i 3 mpeamOyni bOTO AKTa 3a3Hadanocs,
o JepskaBu — wieHH €C «CIoBHEHI pi-
LIYYOCTi COPUSTH CHUTBHUMH 3y CHILISIMU
PO3BHUTKY JI€MOKPATii, sSIka CIUPAETHCS Ha
npaBa, BU3HAHI KOHCTUTYLIISIMH 1 3aKOHa-
MU nepxas-wieHiB, €KI1JI ta €Bponeii-
CBKOIO COIiaJIbHOO XapTieto» [1, c. 104].

[Momanpmmii Iporiec KOHCTUTYITIOHA-
nizanii OCHOBONOJIOKHUX MPaB JIIOAUHU
NpoJOBKUB AMcTepaamchkuii JJoroBip
BiJ1 2 xoBTHs 1997 p. [ToyokeHHSIMHU 11HO-
ro IOKyMEHTa OyJI0 BHECEHO CYTTEBI KO-
PEKTHBH B CUCTEMY YIOJl PO YTBOPEHHS
€C: Tak, NpUHLNI OBAaru 10 Mpas JI0-
JIMHU Ta QyHIAMEHTaJIbHUX CBOOO, pa-
Hille 3aKpilUICHUH TIIBKH y mpeamOyii
HoroBopy npo €C, nmepeTBopuUBCS HaA
¢byHIaAMEHT iHTerpamiiiHuX MpoIecis
y €C[1, c. 105]. A 3a gaciB rojgoByBaHHS
Himeuunnu B €C (1999) Oyno 3ampono-
HOBAHO «... HA Cy4acCHOMY €Tarli CTaHOB-
nennst €C po3podutn XapTito 0CHOBOIIO-
noxHUX TpaB (nam — Xaprisg €C) 3ams
TOrO, 100 SIBHO rapaHTyBaTH I TpoMa-
1sH Coro3y mepuoyeproBy 3Ha4YUMICTb
npas Ta cBOOOI.

Taxuit OKyMeHT OyI10, BpEIITi-pelT,
po3po0IIeHO, 1 BiH OyB «ypOYHCTO MpO-
TOJIOMIEHUI» €BPONEHCHKNM MapiiaMeH-
toM, Pamoro minicTpiB €C Ta €Bporeii-
cpKoto Komicieto y Himrti 7 rpymast 2000 p.
[4, c. 158]. CnouaTky, Ha xaib, XapTis
He OyJia iHKOpIIOpOBaHa 10 CUCTEMH yCTa-
HOBUX yrox €C, BoHa HaBiTh Oyna omnyo-
nikoBaHa y cepii «C» odimiitHOTO XypHa-
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my, a He 'y cepii «JI», axa 3apezepBoBaHa
came JIs Mpasa.

TakuM 4MHOM, MICJIA CBOTO MPOTOJIO-
menns Xaptis 2000 p. He Oyna HajiIeHa
IOPHUIMYHOIO CUIIOKO 1 OyIia Briepiiie 3rajia-
Ha Cymom €C mume y 2006 p. y crpaBsi
moao 3aKoOHHOCTI JlupexTwBm Tpo
00’eaHaHHs CiM 1.

Micue Xaprii €C y cuctemi xxepest
npasa €C. I3 Habpanusim unnHocTi Jlica-
6oHCchKUM noroBopoM 1 rpynusa 2009 p.
Xaprisgs €C nabyna I0pUIAIHOT CUITH K
OJIMH 3 YCTaHOBYMX JT0ToBOpiB €C.

Bapro 3ayBaxkutu, 110 TiIBKU 3a TEp-
i pik ynHHOCTI XapTtii €C Cyn €C no-
cunaBcst Ha ii Hopmu nonaz 30 pasis, a B
nuctonazni 2010 p. ymepine 3acTocyBaB
nosioxkeHHst XapTii €C AK nmpaBoBy IIiJI-
CTaBy aHyJIOBaHHS MPHUINCIB HU3KH pe-
mamenTiB €C uepes iX cynepeuHicTs Xap-
1ii €C [6].

3arajaom cXBaJbHO OIIHIOIOYH 3HAUYEH-
HS IIBOTO JJOKYMEHTA B IIpaBoriopsaxy €C,
MTOCTaBUMO TTUTAHHA: YM MOXKHA BBKATH
IIpOIIeC KOHCTUTYIIIOHAJTI3AIIi] TIpaB JIFOIH-
Hu B €C TakuMm, 10 IOCITHYB CBOE€T 3a-
BEpUIATBHOI CTa/Ii1, @ 0TKe, TPOOIEeMH, SIKi
BHUHUKAJIM Ha PI3HUX €Tanax €BPOIeHChKOT
iHTeTrpaIii, OTpUMa HapeITi CBOE Ha-
ne)kHe BHUpiieHHs? Binnosinatoun Ha 11e
3alUTaHHs, BapTO, HAa HAIIY IyMKY, 3BEp-
HYTH yBary Ha IeBHI IPaKTHYHi MPoOIeMH
MpU 3acToCyBaHHI XaprTii As 3aXHCTY
OCHOBOTIOJIO’)KHUX TIPaB JIFOJIUHH.

[To-tiepme, Hopmu Xaptii €C MarOTh
000B’I3KOBHIA XapaKTep JUIIE JIJIs IHCTH-
tymiit €C y mporieci 31l iCHeHHs HaJJaHUX
iM TOBHOBaYkKeHb (30KpeMa, PU NPUIHSAT-
Ti BIAMTOB1THUX MPaBOBUX aKTiB), & TAKOXK
IUTs eprkaB — wieHiB €C mpu iMIIIeMeH-
TaIlii HUMH ookeHs rpasa Cotozy. Tozi
SIK TIPUBATHI 0COOM SIK Cy0’€KTH MpPaBo-

nopsinky €C BOJOAIFOTh 0OMEKECHUMU
poLeCyaTbHUMUA MOKIHUBOCTSMH IIOA0
OocKapKeHHs akTiB iHcTuTylin €C Ha
MpeMeT MOPYIICHHS] OCTAaHHIMU MPaB Ta
cB0OO, 3akpimienux y Xaprii €C. Bin-
MoBiJ1HO J10 cT. 263 JI®EC, nmpuBatHi oco-
O MaloTh MPAaBO OCKAPXKUTHU aKT 1HCTH-
tynii €C, sKuil He agpecoBaHui IM mep-
COHaJbHO (a TepeBakHA OINBIIICTH
03HAYCHHX aKTiB Ma€ came TaKuil Xapax-
Tep), TUIbKK y TOMY BHIAJKY, KOJH BiH
MOPOKYE JUIsl HUX Oe3MocepeiHi mpaBo-
Bi HACJIIJIKU Ta CTOCY€ETHCS iX IEPCOHANb-
HO [11, ¢. 65]. 3a3HaueHi npuHLIUIH (nep-
CoOHAnbHUL ma besnocepeonil xapaxkmep
akma) Oyau IeTaibHO Po3po0IeHi y Cy-
noBiit mpaktuti Cyny €C, i, sik 3a3Hada-
€THCSI B HAYKOBIH J1iTeparypi, CKIaAHICTh
JOTPUMAaHHS IIMX KPUTEPIiB HA MPAKTULI
TSTHE JUISI TIPUBATHUX CYO’ €KTIB HEMOXK-
JUBICTh 0E3MOCEPETHBOTO OCKAPKCHHS
akTiB iHCcTHTYHiH €C Ha OCHOBI MOJO-
xeHb Xaprii €C [5, c. 114].

OTxe, MO’KHA 3pOOUTH BUCHOBOK, 10
JUISl TOBHOIIIHHOTO BUKOPUCTAHHSI MOYKJTU-
BOCTEH, sIKi BUILIMBaOTh 13 Xaptii €C,
He0OXiTHOTO € MPUHITUIIOBA JIiOepaTizaris
MPOIIeCyaIbHO-TIPAaBOBOTO CTaTyCy IpH-
BaTHHX Cy0 €KTIB, sIKa MPSIMO YMOXKIUBUTh
OCKap KeHHSI HUMH aKTiB iHCTHTYHiH €C
Ha [PeIMET NOPYIICHHST OCHOBOIIOIOKHUX
mpaB Ta CBOOO.

[To-nmpyre, HOpMEU XapTii €C (30kpema
4. 3 CT. 52) MICTATH ITOJIOKCHHS, 3 KM
npaBa Ta CBOOOIM, 3aKPiIUICH] y LOMY
JIOKYMEHTI, y IIPOIIECi HOro 3aCTOCYBaHHS
[IOBUHHI MaTH 3HAYE€HHS Ta 00CAT BiaIO-
BIJIHO JT0O OMHOMMEHHUX TIpaB Ta CBOOO,
sakpimennx y €KIUI [1, c. 107]. 3a3na-
YeHa HOpMa ITOKJIMKaHa CIYTYBaTH TapaH-
Ti€I0 TOTO, IO MPUHLIMIIN 3aXHUCTy IPaB
monuay, 3akpimwieHi B €I1KJI Ta po3poo-
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JIeH]1 MPaKTUKOI0 €BPOMEHCHKOTO CyIy
3 mpaB mronuHy (namr — €CIUI), orpuma-
I0Th CBOE HaJIEXKHE 1 TOBHE BiJOOpasKeHHS
y npaBaBo3axucHii npakruui Cyny €C.

Haromicts npaktuka Cyny €C Hepiako
JIEMOHCTPY€ TIEBHY aBTOHOMHICTH 3aCTOCY-
BaHHS Ta TIIyMa4eHHS HUM TIpaB i cBOOO
monuan Ha BiaMiHy Big €CIUL Kondmikt-
Horo oo Mix €C Ta ECIUT y cde-
Pl MpaB JIIOIMHT HA3UBAIOTH IIIOHAWMEHIIIE:
a) CHCTeMy HaJIaHHs ODKEHIIM MPUTYIIKY
B €C Ha 0CHOBI TaK 3BaHOTO J[yOITiHCHKOTO
permamenty €C (cTaHOM Ha CHOTOJHI TO-
Haza 1000 3agB 1100 TOPYLICHHS HOPM
€KIUJI npu BupilieHHI TUTAHHS TPO JAe-
MopTAaIliro ObKEHIIIB 13 ieprkaB — wieHiB €C
YeKaroTh Ha cBo€ Bupimenus y €CILI);
0) mpakTHKy 3actocyBaHHs B €C €Bpornei-
CBKOTO OpZIepY Ha apelT, sIKHii, SIK CTBep-
JDKYETBCS, 3HAUHO PO3XOIUTHCS 3 ycTalle-
Hoto npaktukoro €CILI mozao 3actocyBan-
Hs cT. 3 1 ct. 6 €KIJT; B) aHTHMOHOTIONBHY
npakTuky €C 3 ii HaI3BUYAHHO BUCOKUMH
mrpadamMy i HEBUTIPaBIAHO BETMKUMH T10-
BHOBa)XCHHSIMH €Bporeiicbkoi Komicii
3 PO3CITiIyBaHHs OPYLIEHb 1 HAKJIAJCHHS
wrpadis [7, c. 111-114].

Ilepcnexkmueu npueconanns €C 0o
EKIII. OCKUTEKA TTOJIOKCHHS YCTAaHOBUUX
JIOTOBOPIB Y YMHHIN pemaxiii JoroBopy
npo €C (ctT. 6) nependayaroTb 000B’A30K
€C npuenHaTuCcs O CUCTEMHU 3aXHUCTy
ripaB JirofuHu Ha ocHOB1 €KI1J1, BUugaeTh-
cs, 10 3a3Ha4YeHi BUIE MPOOIeMH IOpH-
IWYHOTO TapaHTyBaHHS MpaB JTIOJUHU
y npaBoBiit cucreMi €C mornmu O0u OyTH
Oi1b11 €(h)eKTUBHO BUPILIEH] MiCIIsl BU3HAH-
Hsl 000B’SI3KOBOIO ISl HHOTO FOPUCAMKILIT
€CIUI. Amxe pe3ylbTaToM TaKoro KPOKy
Oyze mepenada CIipHUX MUATAaHb HA PO3-
IJIS1/T TAKOTO HE3AJIEKHOTO aBTOPUTETHOTO
MixHapoaHoro apoitpa, sik €CILIL.

Bzarani igess npuennanus €C go
€KIUT akTuBHO 00TOBOpIOBaNACS SIK MO-
JITUKAMHU, TaK 1 FOPUCTAMHM, BXKE 3 KIHIISI
1970-x pp. Omrak Cyn €C y cBoeMy pi-
menHi 2/94 Bin 28 Gepe3ns 1996 p. Bka-
3aB, W0 €Bponeiicbke CHiBTOBAaPUCTBO
HE BOJIOJIE€ HEOOXITHUMHU OBHOBAXKEH-
HsaMU [yt ipuenHanns 10 €KIL, 1 Takuit
KPOK BUMAarae BHECEHHI 3MiH [0 yCTaHOB-
YUX IOTOBOPIB.

[Ticnst onprITIONHEHHS TaKoi IPaBOBOL
no3uuii cyny €C ynponoBx TPUBAJIOTO
yacy (monan 14 pokiB) npouec mpueaHaH-
Hs1 €C no €KIIJI ue BinOyBaBcs, JOMOKU
HE CTaJl0 OYCBUIHUM, 110 HAKOITUICHHS
npakTuKu JIrokceMOyp3bKoro Cyay B Iia-
PUHI 3aXUCTY IIpaB JIOIUHU HA OCHOBI 3a-
cToCyBaHHs nojiokeHb Xaptii €C (30kpe-
Ma, THX, SIKi 3aKpIiTUTIOIOTH [TPpaBa JIIOIUHN
OJIHOIMEHHI 3 TpaBaMH, TapaHTOBAHUMHU
€KILI), Tarae 3a co0010 TOCTYIIOBE PO3-
XOJIDKEHHS TIPaBO3aXMCHOI MpakTuku Cymy
€C ta €CIUL Y aunni 2010 p. posmnoya-
JIUCSI TIEPEeroBOpH 100 NpueaHanus €C
no €KIUI, pesynbTaToM SIKMX CTalO BU-
POOJIEHHS BI/INIOBIIHOTO ITPOEKTY J0TOBODY.

OTOX, PO3TITHEMO OINBII JETAITHHO
IOpUINYHI HOPMHU BiJIITOBITHO /IO ITHOTO
MIPOEKTY, KOTPi OMOCEPEIKOBYBATUMYTh
npouec npueananns €C go €EKILI 1, mo
Ma€e ocoOMBe 3HAUYCHHS Y KOHTEKCTI Ha-
IIOT0 JOCJIJKeHHs, BU3HAYATUMYTh
Mexi cynoBoro Harsiay €CILI 3a akramu
opraHiB €C micns minucaHHs 3a3Have-
HOTO JI0roBOpY (namni — Jlorosip mpo mpu-
€JHAHHS).

Crarts 1 (b) IIporokomy Ne 8 no [lo-
TOBOPY IPO MPHUETHAHHS MiCTUTh BUMOT'Y
PO Te, 110 TaKa yroaa «mnepeadadae CTBO-
PEHHSI MeXaHi3MYy, He0O0XiTHOTO JIJIs TOTO,
mo0u 3a0e3neunTH Te, M0 CKapr Jep-
)kaB — HewleHiB €C Ta iHAUBiqyaabHI
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3BEpHEHHS MPO TIOPYIIEHHS MTPaB JIFOIUHU
MPaBWILHO aJpeCcyBaJMCs BiANOBITHO
poTtu nepxkaBu-wicHa €C abo caMmoro
€C» [8]. Y toit xe vac cT. 3 uporo I[Ipo-
TOKOJIy BU3HAYae, 1o «Himo B Jlorosopi
Mpo TIpUEIHAHHS HE BIUTMBAaTHME Ha 3a-
crocyBaHHA CT. 344 JIOECy, a cT. 6 (2)
JoroBopy mpo €C BCTaHOBITIOE, IO IIPH-
ennanus go €KIIJI e BniuBaTumMe Ha
noBHOBakeHHA 0103y, BU3HAYEHI B yTO-
nax» [9]. 3a3HavyeHa cTaTTSI MICTHTH BH-
MOTY MpO Te, IO «AepKaBU-UIEHU
3000B’3yIOTHCSI HE BUKOPHCTOCYBATH iH-
LIMX CIIOCO0iB BUPILICHHS CHOPIB 100
TIIyMa4eHHs Ta 3acTocyBaHHs J[oroBopis,
aHIX Ti, KOTPi BU3HAUEHi y I[bOMY JIOTOBO-
pi». Ak po3’sicaus Cyn €C y cripasi MOX,
«II€ TIOJIOKEHHSI CTOCYETHCS TAKOXK yCiX
CTOPIB HIO/I0 BTOPUHHOTO 3aKOHOJABCTBA
€C» [10, p. 191]. [makme kaxyuu, ct. 344
J@EC Bcranosnroe moHomodito Cyny €C
II0/I0 BUPIIIECHHS OY/Ib-IKUX CIOPIB, SKi
BUHHKAIOTh MIX JepKaBaMH-4ICHAMHU
i crocyrotbes mpasa €C.

SIki >k IpakTUYHI HACTIAKH 3acTepe-
KEHb, BU3HAUCHUX Y IOPUINIHAX HOPMAX,
KOTp1 OITOCEPEKOBYIOTh MIPOIECC MTPUE-
"Haaug €C no €KIII?

ITo-nepuie, BaXIIMBUM € TE, IO HpU-
nicu cT. 344 JIOE€C dpaxTuaHO BUCTYyIIA-
I0Th FOPUAMYHOIO IMiICTAaBOI0 YHEMOX-
nuBieHHs 3BepHeHHS 70 €CIUI ommiel
neprkaBu —wieHa €C npoTu iHIIoT Jeprka-
BHU-WJIEHA II0J0 MOPYUIEHHS HEIo MpaB
JIOAMHY, KOTPE € PE3YIBTATOM 3aCTOCY-
BaHHs npaBa €C. OTxe, FOPUANIHI MOXK-
nuBocTi 3BepHeHH: 10 €CI1JI 3a 3axucTom
IpaB JIOAMHH Y CIPaBax, KOTPi CTOCYIOTh-
Csl 3aCTOCYBaHHSA JIepKaBaMH — YJIEHAMHU
mpaBa €C, (pakTHIHO 3BOAATHCS HaHIBEIh
[10, p. 182].

[To-npyre, cxoxa mpobiiema mocTae
Yy BUNQJIKy TIMOTETHUYHOTO 3BEPHEHHS 31
CKapror Ha MOPYIICHHS MpaB JIOANHH,
rapantoBanux CKIIJI, nep>xaBu — unena
€C npotu camoro €C abo x €C npotu
cBo€l nepxkaBu-uneHa. OCKINbKH Mpej-
METOM TaKoi CKaprH, TaK ¥ iHaKIIe, Oyme
mpoOiieMa TIyMadeHHs Ta 3aCTOCYyBaHHS
npasa €C, Taki ClIpaBu TaKOX «BUIAJaTH-
MyTh» 3a Mexi ropucaukuii €CITIT.

SIki 5k cy0’€KTH BOJIOAITUMYTh pedib-
HUMU NPOYECYATbHUMU MONCTUBOCIMAMU
IHIITOBAaHHS 3aXUCTY TpaB JIOAUHHA
y cupaBax, KOTpi BHHUKAIOTh 13 MPaBo-
BiJTHOCHH, iHII[IHOBAHUX aKTaMH 3aCTOCY-
BaHHs npasa €C?

36epHenns HedeprHcasHux cyd’ckmis.
IIlo cTrocyeTbes 1HAWBIAyaTbHUX 3BEP-
HEHb CTOCOBHO MOPYIIIEHHS TPaB JIFOIH-
HU, TO iX MO)KHa BBa)KaTH e(hEeKTHBHUMU
3aco0aMu 3aXUCTy IpaB JIIOIWHY BijJ aK-
TiB iHCTUTYLiH €C Ta nepxaB-diieHiB
OT0 (POPMYBaHHSI 32 YMOBH BpaxXyBaHHs
takux (paktopiB. Sk Bimomo, mpobaema
3aXHCTy MPaB JIOIWHA y MPABOTIOPSIKY
€C paniwe yxe Oyna npeagMeToM po3-
msipy €CIUL y Husni cnpas, cepel SKuxX
OKpeMoi yBaru 3aciliyroByIOTh CIIpaBU
Boshorus v. Ireland [10, p. 327] Ta Mss v.
Belgium and Greece [10, p. 328].

V nepiii i3 Hux €CIUI chopmynroBas
IOPHUHLUI TaK 3BAHOTO «EKBiBaJIEHTHOI'O
3aXMCTY NpaB JIOAWHNY». 30KpeMa, po3-
DISLAAI0YHU CKapTy MPOTH JEP’KaBH — WICHA
€C, xoTpa BUKOHYBaja CBOi 000B’SI3KH
BIJIMTOBITHO JI0 OHOTO i3 peraMenTiB €C,
€CIUI 3a3naumB: «/lii nepxaBu, BXUTI Ha
BUKOHAHHSI CBOIX IOPUANYHUX 000B’SI3KIB,
€ O0IpyHTOBaHUMH, JIOTIOKH BiATOBIIHA
oprasizallis BBaKa€ThCS TAKOIO, IO 3a-
XUIIA€ OCHOBOTIOIOXKHI ITPaBa JIIOAMHH SIK
II0JI0 BXKUTUX MaTepialbHUX TapaHTiH,
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TaK 1 MeXaHi3MiB, KOTpi 3a0€3MeqyIoTh iX
JOTPUMAaHHSA y CHOCi0, SIKMIi MOXKHA BBa-
KaTH NIPUHANHMHI €KB1BaJICHTHHUM [0 TOTO,
sikuii 3a0e3neuye Konsenttis» [ 10, p. 327].
VY nexinbkox HacTynmHuX pimeHaax €CILJI
HNiATPUMAB Ta AELIO YTOUYHUB CBOE PO3Y-
MiHHS IPUHIUITY «EKBiBaJIGHTHOIO 3a-
XHCTY TIpaB JIIOJUHI, 30KpeMa 100 J10-
TpUMaHHS 000B’A3KiB, KOTPi BUIUINBAIOTh
3i ¢1. 6 €KIIJI (pimenus y cnpasi
Kokkelvissseriy v. the Netherlands).

VY cnupaBi Mss v. Belgium and Greece
€CIUI posrnsgaB 3BepHEHHS 0coOu ad-
raHCbKOi HalllOHANBHOCTI MpoTH benbrii
Ha ocHoBi Permamenty Jly6nin II. bennb-
rifichbKa Bi1aJia BXKMJIA 3aXO/IB 13 BUCIIAHHS
3asBHUKA 70 [ perii, kKyau, 3a HOTo clioBa-
MU, BiH HE MaB OyTH BHCJIaHHUN Yepe3 BU-
MaJK{ HEJIOJCHKOTO Ta NPUHU3INBOIO
ctaBieHHs B I'penii 1o THX, XTO 3BepTa-
€THCA 3a OTpUMaHHAM NpuTyiIky. €CILI
BUCTYIIUB NMPOTH benbrii, 0cKiIbKH «pe-
mrameHT €C y manoMy BHTIANIKy HaIae
JepKaBi MEBHY CAMOCTIHHICTD y HisIX, IKY
BoHa He Bukopucranay. €CILJI 3a3nauus,
o «MHiAXiZ, BUPOOJEeHUN y cmpabi
Boshorus v. Ireland, He Moxe 3acTOCOBY-
Batucs» [10, p. 342].

OTOX, AKIIO HA CTail OIIHKH TPHU-
WHSATHOCTI 1HAWBIAYyaIbHOI CKaprH MIOI0
MOPYILEHHS TPaB JIOJUHHU JEPKaBOI0 —
yieHoM €C y KOHTeCTi BUKOHAHHS HEIO
000B’SI3KIB, IK1 BUILTUBAIOTh 13 3aKOHO/IaB-
ctBa €C, €CILJI miiime BUCHOBKY TIPO Te,
IO CJiJ 3aCTOCYBATH NPUHLUI «eKGi6a-
JIEHMHO020 NPABOEO20 3aXUCHTY», T THATA
y CKap3i mpobieMa 3aXHCTy MpaB JIOIUHH
BKOTpE 3asnmaeThes B rapuni Cyny €C.
Uu cripusiTuMe TaKWM MiXi/] MTOBHOIIH-
HOMY 3aXHUCTy IpaB JroauHu? Bunaerses,
10 3HAWTH BIAMOBIAH HA 1€ NUTAHHS
OyJie He BaXKKO.

o crocyeTbest iHAMBIAYaIbHUX 3BEP-
HeHb TpoTu camoro €C (mompu Te, 110
TaKa MOYJIMBICTh 3aXHCTY TpaB JIOJIMHA
BIIKPUBAETHCS MiCIISI TTiarucanus Jloroso-
Py IIpO NpUETHAHHS), BUIAETHCS, IO KiJTb-
KiCTh TAaKHX 3BEPHEHb — 3 OIVISIAY Ha CIIe-
uu¢ivaui npaBonopsaaok €C, 30kpema
11010 TIPUUHATTS PillleHb Ta PO3MOJILTY
BJIaJIHAX TIOBHOB)KEHD MIXK JICpIKaBaMU —
ynernamu €C Ta Horo opranamu, — He Oyze
BEJIMKOIO.

Hasenennii Buie a"amis IMoJ0KEHD
npoekty JloroBopy npo npuennanas €C
1o €CKJI no3Boise, IK BUAAETHCS, KOH-
CTaTyBaTH MaKCHMaJbHE BPaxyBaHHS 1H-
tepeciB €C, a came: 30epexeHHS yHi-
KaJIbHOTO (Sui generis) mpaBoBOTO TO-
paaky €C, po3noniny KOMIETEHIIT MiX
HOro IHCTUTYLISIMU Ta AepKaBaMH-4iie-
HaMH, a TAKOXK MTOTIEPE/KCHHS BTPYYaHHs
Oyab-sKUX «HebaxaHUX» Cy0’€KTiB
y npaBoBy cuctemy €C.

3naBanocs Ou, 10 B TakoMy (popmystro-
BaHH1 /loroBip mpo npuenHaHHS MaB Ou
y HalOMMKIOMY MaiiOyTHROMY Habparu
IOPUIMYHOI CHIIH 1 Hajatu, HapemTi, €C
MTOBHOT JIETITUMHOCTI B 0OTOBOPEHHI 3 1H-
MMM AepKaBaMH MHUTaHb AOTPUMaHHS
npaB joauHu. OxHak, ycyneped Oyb-
AKUM OviKyBaHHsM, 18 rpymnus 2014 p.
Cyn €C npuitass BucHoBok 2/13 mono
HeBiAmoBigHOCTI JloroBopy mpo mpuen-
HauHsa €C mo €KIJI ycTaHOBIMM JOTOBO-
pam €C, BHacigok 4oro npueaHanHs €C
o €EKIIJI BigknamaeTsesl Ha HEBU3HAYE-
Huil TepmiH [11, c. 90].

JoknagHuii aHami3 1boro BUCHOBKY
Cyny €C motpeOye, BOUeBHIb, OKPEMOTO
nociimxeHHs. OHaK BapTo 3BEpHYTH yBa-
Ty Ha Te, 1110 TOJIOBHUM apryMEHTOM, SIKMI
Cyn €C nokias B OCHOBY CBOT'O HEraTUB-
HOI'O pIlIEHHs, K HE NapaJ0KCaJibHO,
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€ caMe THM KOMINUIEKCOM MpoOiieM, sKi
PO3pOOHUKH JTOKyMEHTa HaMaraiiucsi BU-
YEepIHO Nepe0aunTH Ta BPETyNIOBaTH 3a-
Oe3MnedyeHHsT MPUHINITY 1) BEpXOBEHCTBA
npaea €C; 2) 100pOCOBICHOTO CITIBPOOIT-
HUIITBA JieprkaB — wieHiB €C Ta aBTOHOMI
mpaBa €C; 3) monomnomii Cyny €C Ha BH-
piteHHs KOHQIIIKTIB, a Takox 4) mpooie-
Ma 3anyueHHs €C abo pepkaBU-4JIeHa SIK
caiBBiamosigauis [11, c. 83-91].

Tox po3rIsiHEMO OKpeMi apTyMEeHTH
Cyny €C, sixi, Ha HOTO TyMKY, BUCTYTIalOTh
3a CBOEIO CYTTIO BATOMUMHU TIEPEIITKOIaMHU
Ha 1usixy npueanannsa €C no €KIUL

IIpo6aema noTpMMaHHSA NPUHIMITY
BepxoBeHcTBa npaa €C. Y 3ramanomy
Bumie Bucuosky Cyn €C 3a3Hagae, 110
«Tepeaaya TOBHOBAKEHB IO KOHTPOJTIO 32
nisiMu €C 30BHIIIHBOMY CYZI0BOMY OpTraHy
(€CII), pimenHs axoro OyayTh HOCHTH
ist €C 000B’SI3KOBHIA XapaKTep, caMe 1o
co0i He cyniepeunts npaBy €C. [1pu npomy
y €CIIJI He moBHHHO OyTH MOXKIHBOCTI
CTaBUTH MiJl CyMHIB BUCHOBOK Cyny €C
crocoBHO chepu aii npaBa €C, 30kpema
CTOCOBHO TOTO, UM 3B’Si3aHa JAepKaBa —
yieH €C 000B’SI3KOM JIOTPUMAHHS OCHO-
BOTIOJIOKHUX TIpaB Ta cBobox €C».

Sk 3a3Ha4ar0Th KOMEHTaTopu BUCHOB-
ky Cyny €C, nmpobiema momusrae y Tomy,
mo cT. 53 €KIIJI Hagae mpaBo nepxkaBaM —
yiieHaMm €C BCTaHOBJIFOBATH OUTBIII BUCOKI
CTaHJapTH 3aXHUCTy NPaB JIOAWHH, aHIK
Ti, siki 3akpimieHi €CIJI. Otxe, Cyn €C
3BepTa€ yBary Ha MOTEHIIHHY 3arpo3y
TOTO, IO y BUMIAAKY Npueananns €C mo
€KII, 3a ymoBaMu yuHHOTO IpoekTy [o-
TOBOPY PO NPUETHAHHS, JIepKaBU — diie-
HU €C 3MOXKYyTh BUKOPHUCTOBYBATH CT. 53
E€KIIJI ax niocmagy 0ns 8i0M0O8U BUKOHY-
samu c60i 30008 ’A3aHHA 8IONOBIOHO 00
npasa €C, HaBITh HE3BAKAIOYHN HA HASB-

HICTb Bi/IMOBITHOT IOTIEPETHBOT IPAKTUKU
Cyny €C (itoro pimieHHs mo crapasi
Melloni, 3a skuM JiepKaBU HE MOXKYTh BiJI-
MOBIISITHCS BiJl BUKOHAHHA BUMOT TIpaBa
€C, MOKJIMKAIOYUCh Ha Te, 110 1X BHYTPIII-
HE 3aKOHOJIABCTBO Tepen0adae OiIbIl BU-
COKHMH CTyNiHb 3aXUCTY INpaB JIFOJUHH,
anix Xaprig €C [10, p. 376]).

Uu MOKHA MOTOAUTHUCS 3 THM, IO
B ITilf vacTuHi BucHoBKy 2/13 aprymeHnTn
Cyny €C MaroTh NEpEeKOHIUBUN Xapak-
tep? HaBpsa un.

ITo-nepmie, 3axuct i 3abe3meducHHS
OCHOBOIIOJIOKHUX TIPaB Ta CBOOOJ JFOIH-
HU HE € €JMHUM MPHOPITETOM Cy4aCHUX
nepkaB — wieHiB €C, a Taka miyp 6anaH-
CY€ThCS 3 IHIIMMU 3aTrajbHOCYCIITEHUMHU
IHTepecaMH — TaKUMH, SIK, HaIpUKIaj,
CTaOUTbHUI €KOHOMIYHUN PO3BUTOK, 30e-
PEKeHHs1 Oe3MeKH Ta PO3BUTOK JIEMOKpa-
Tii. Tak, BianmoBigHO 10 cT. 67 JDEC «€C
CTBOPIOE TIPOCTIp cBOOOIM, OE3MEeKH Ta
3aKOHHOCTI TIPU AOTPUMAaHHI O0CHOBOTIO-
JOXHUX c¢BoOOIY. OTXKE, 32 YMOBH IPO-
BEJICHHS BiJINOBITHUMH THCTUTYIIsSIMU €C
30a1aHCOBAHOT IOJIITUKY y cepax, epe-
JaHUX TepskaBamu — yieHamu €C HagHa-
mioHaEHIM opranam €C, Takoi mpodieMu
pocTo He Oy/ie BUHUKATH.

ITo-nmpyre, m0CBix OKpeMUX AepKaB —
uneniB €C cBiTUNTB, SIKi HenepenoavyBa-
Hi Ta IIKIJJIHUBI CYCIUIBHI HACIIIKU MO-
KyTh BUKJIUKATH HeaJeKBaTHI MPaBOBI
1 ITOJIITHYHI KPOKH OKPEMOI JIepyKaBH-4JIe-
Ha mon0 camoro €C. Tak, eKOHOMIUHI
npobneMu AHIIII mics MpoBeleHHs Ha-
[[IOHAIBHOTO pePEepeHIyMY Ha MPEAMET
Buxoxy 3 €C, ranaeMo, CTaHyTh IIEPECTO-
POTOIO0 IS IHIHNX JeprKaB IPUHMAaTH T0-
CHIIIHI i CyMHIBHI TIPAaBOBI Ta MOMITHYHI
kpok# monao €C. Bigrak aepxaBu — wieHn
€C HaBpsIJT YU MOCHIIIATUMYTh ChOTOJIHI
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3 MPAaBOBUMH PillIeHHSAMU (Y HAIIOMY BH-
MaKy — BITMOBJISITHCS BiJl BAKOHAHHS BH-
Mor npasa €C mix npruBoIOM 3a0e3redeH-
HS1 OCHOBOIIOJIO)KHUX ITPaB Ta CBOOOM), sIKi
CTaBJIATh y 3arpO3JINBE CTAHOBHIIE TXHIN
YUHHUH cTaryc y mpaBomopsaky €C.

I, mapermri, ockinbku Xapris €C BKITFO-
Yae npasa JionuHu, rapantoBani €KIL,
JOTPUMAaHHSI MiHIMaJIbHUX CTaHIAPTiB
[paB JIIOAWHH, pO3pOOJICHUX Y BiIOBI/-
Hiit npaktumi €CILI, Oyme mocTaTHIM IS
TOTO, 00K OYJIM BiIXWUJICHI apTyYMEHTH
JUTSL KPUTHKH JIEpKaB-UICHIB 00 HEJ0-
TpuMmanHss €C HEOOXiIHUX MMOKA3HUKIB
[IpaB JIOANHHU.

IIpobnemMa 1OTPUMAHHS MOHOMOJIIT
Cyny €C mono BupimeHHs MPaBOBHX
cnopi. llle ogna nepemkozaa, Ha sIKy BKa-
3ye Cyn €C y cBoemy Bucnosky 2/13 sk
nijicraBy Hemignucanus JloroBopy mnpo
MIPUENHAHHS, € Te, 0 TpueaHanas €C no
€KIUI Binkpue mis aepxap — wieHiB €C
MOXJTUBICTh mogadi mo €CILI mixaep-
»aBHOI ckapru (Ha ocHOBI cT. 33 €KILI)
M TO Ipotu camoro €C, YU TO MPOTH 1H-
1101 AepKaBHU-4iieHa, YuM Oy/ie OopyLIeHO
cT. 344 1®EC. OnHak, sk 0yio0 3’COBaHO
Buie, cT. 344 JI®EC BCTaHOBIIIOE MOHO-
nomiro Cymy €C Ha BUPIICHHS THX CITO-
PiB, Yy SIKUX TTHIMAETHCS TUTAHHS 3aCTO-
cyBaHHs 4 TiTyMaueHHs npasa €C. OTxe,
y BUIIQ/IKy MOPYLICHHS AEPKaBOIO — diie-
HOoM €C NpUHIUITY JOOPOCOBICHOTO CITiB-
poOiTHUIITBA (KUK BUMarae y cropax
10710 TUTaHb TITYMa4eHHS Ta 3aCTOCYBaH-
Hs nipaBa €C 3BepTaTUCs B MIEPITy Yepry

1o Cyny €C), €Bponelicbka KoMicist Mae
Yy CBOEMY PO3MOPSKEHH] yCi HEOOXiaH1
MPaBOBi IHCTPYMEHTH (IIOIAHHS TIO30BY JI0
nepxkaBu — wieHa €C mpo HEBUKOHAHHS
HEIO CBOIX 3000B’sI13aHb ) IJIS TPUTATHCHHS
BUHHUX JIO OPUANYHOI BiTIOBIATBHOCTI
[11, c. 89]. OTxe, mpobaema, Ha SIKY BKa-
3ye Cyn €C y sraganomy BucHOBKy, He
Ma€ pearbHOl MPAKTUYHOT 3HATYIIOCTI.

OcHoBHi BUCHOBKH. 1. AHami3 mpo-
1[eCiB IOPUJIMYHOTO TapaHTYBaHHS OCHO-
BOIIOJIOKHUX TpaB Ta cBoboa y €C no-
3BOJIsIE KOHCTATYBaTH HASIBHICTh 3HAYHO-
ro MOCTYIy B HalpsiMi 3aXUCTy MpaB Ta
cB00OJI: Ha 3MiHY TIEPBICHUX NMPaBOBHUX
nosutiit Cyny €C mpo 3anepedeHHs He-
00X1THOCTI 3aXUCTy mpaB JroauHu B €C
Oyno MpUWHSTO BIAMOBIJIHI 3MiHH JI0
yCTaHOBYHX JIOTOBOPiB €C, 3a SIKUMU J10-
TPUMAaHHSI IPUHIIUITY 3aXKCTY OCHOBOIIO-
JIOKHUX TTPaB JIFOJAUHHU TPpaHC(HOPMOBOHE
Ha HEOOXiJHy MMPAaBOBY YMOBY WJICHCTBA
y €C.

2. llpuennanus €C go €KILI morno
O cTaTH MO3UTUBHUM KPOKOM 1 IPUBECTH,
y KIHIIEBOMY Pe3yJIbTari, 10 TapMOHi3ailii
MPaBOTIONMHHUX cTaHAapTiB PE ta €C.
Ane neraruBae pimenss Cyny €C 2/13
Bix 18 rpymnst 2014 p. 3ynuHUIIO Takui
MPOIIEC Ha HEBU3HAUCHUI CTPOK.

3. BignoButu npotuec npuegnanus €C
no €KIIJI moxHa Oyzne, sIk BUAAETHCS,
TUTBKH TICISA CYyTTEBOTO TOOTIPAITIOBAHHS
JloroBopy mpo npHeIHAHHS 1| BHECEHHS
BIJITIOBITHUX 3MiH JI0 YCTAHOBYHX JOTOBO-
piB €C.
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IOpuanyeckoe rapaHTHPOBAHKE OCHOBOIOJIOXKHBIX MPAB YeJI0BeKa
B EBponeiickom Coro3e: npodiaemMbl 1 IepCIeKTUBDI

B cmamwe xapaxmepusyiomcest 0COOEHHOCU CIMAHOGLEHUS U PA3GUMUS. UHCIMUMYMA Npas
uenosexa 6 Esponeiickom Cotoze. Ananuzupylomesi hopmsl Xapmuu 0CHOBONONONCHBIX NPAG
Esponeiickoeo Corosza kak 2nasnoeo 10puouieckozo UHCmpymenma capanmupoeanus npag ve-
JI08EKA 8 OAHHOM MENCOYHAPOOHOM 00bEOUHEHUU, d MAKICE UCCEOYIOMCSL NEPCNEKMUBHL YCO-
BEPULEHCIMBOBAHUSL IOPUOULECKO20 2APAHMUPOBAHUSL OCHOBONOLONICHBIX NPAs U c60000 6 E6po-
netickom Corose ¢ yuemom noozomoexu Jjocosopa o Ilpucoeounenuu Eeéponetickoco Coro3za
K Konsenyuu o 3awume npas 4eiosexa u 0CHOBONOLONCHBIX C80000.

KawueBble cjioBa: mpaBa dyeioBeka, EBponetickuii Coro3, XapTusi 0CHOBOIOJIOXKHBIX
pasB.
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Laboratory on human and citizen’s rights of the Scientific-research Institute of State building
and local self-governance of the National Academy of Legal Sciences of Ukraine, Ukraine, Lviv
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Legal Protection of the Fundamental Rights
in the European Union: Problems and Perspectives

Specifics of human rights institution development and formation in the European Union are
researched. The problem of the human rights protection and corresponding standards of such
rights were analyzed in the scientific works of such scholars as Tabushka S., Nanette N., Allan R.,
Entin K., Ispolinov A., Belova G., Gaja G. These scientists researched different aspects of
evolution and elaboration of human rights protection in the primary and secondary legislation
of the European Union, namely role of the Court of European Union in this process, amendment
of the founding treaties of the European Union bearing in mind necessity of the human rights
protection clauses.

At the same time it is worth mentioning that within Ukrainian scholars the problem of
European Union human rights standards has not been sufficiently researched, notwithstanding
fact that after signing Agreement on Associated Partnership between Ukraine and European
Union that very the problem of approximation of Ukrainian legislation in the sphere of human
rights towards European Union standards become of paramount importance. That is why the
goal of this article to research and suggest some particular suggestions for amendment of the
Constitution of Ukraine in the realm of fundamental human rights and freedeoms.

Norms of the Charter of the Fundamental Rights of the European Union are analyzed through
the prism of Charter understanding as the main legal instrument of human rights protection in
this international organization, as well as perspectives of legal protection enhancing of human
rights in this international formation are researched. A special emphasis is being made in relation
to the possible accession of the European Union to the Convention for the Protection of Human
Rights and Fundamental Freedoms of the Council of Europe. Efforts are being made for
analyzing draft legal instruments on the accession of the European Union to the European
Convention on Human Rights — Agreement on Accession.

Key words: Human Rights, European Union, Charter of Fundamental Rights.
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PABIHOBUY CEPTIH IETPOBHY,
JZOKMOp 10pUZUUHUX HAYK, NPOPecop,

nposigHuii Haykosuli cnispobimrux Nvsiscorol
nabopamopii npas awguru Hayxoso-gocaignozo
iHcmumymy JepicasHozo byisHuymea ma
Micuesozo camospsaysanrs HauionaroHoi
akazgemii npasosux Hayk Yxpainu,

Ykpaina, m. Nosis

e-mail: serg_rabin@yahoo.com

YAK 342.41

Mo:xAuBoCTI BUKOPHCTAHHSA
coniororo-npasopux miaxogis lanca Keabsena
NPH aHaAI31 KOHCTUTYUIMHUX 3MIH

2004—-2014 poxis B Ykpaini

3 oenady na akmyanizayiio npoonem enecents smin 00 Ocnosno2o 3axouny Yxpainu 6 cmam-
mi aHani3YI0mMebCs enemMenmuy «4ucmo2o euents npo npaeoy I Kenvzena, Axi xapaxmepuszyoms
11020 Koncmumyyiiine npagopo3ymints. OOIPyHmMo8YEmMbCsl, WO Kelb3eHIBCbKUL HOPMAMUBIZM
BUABNAECMbCA HACNPABOT 3MICOBHO NIONOPAOKOBAHUM COYI0N02I] Npasa i coyionoeo-npagosii
OOKMPUHT 8 NUMAHHSX, KT CMOCYIOMbCS PEGONIOYTUHUX 3MIH KOHCMUMYYTT | OCHOBHOT HOpMUY.
Copmynvosani ¢ peynbmami maxkoeo ananizy 6UCHOBKU YACMKOBO eKCIMPAnOnomscs Ha
npakmuxy smin Konemumyyii' Vepainu 6 2004, 2010 i 2014 poxax.

Koro4oBi ciioBa: HOpMaTHBi3M, COLIOIOTIS MPaBa, YAHHICTh KOHCTUTYII|, A1€BICTH KOHCTH-

Tyii, IPUHIAT €()EKTHBHOCTI.

KoHmiKT MiXk TOJIITHYHOO TOLLTBHIC-
TIO Ta KOHCTUTYIIMHOIO 3aKOHHICTIO, Jie-
raJIbHICTIO i JICTITUMHICTIO HEOJIHOPA30BO
CTaBaB MPEJIMETOM yBaru yYKpaiHChKHX
MPaBO3HABIIiB. YUMaso MpUBOIIB IS PO3-
MipKOBYBaHb HaJl UM KOH(IIIKTOM BKOTpPE
JIAI0Th 1 MOJIi1, ITOB’sI3aH1 3 BEJIbMU CYTT€E-
BuMHU 3MiHaMu OCHOBHOTO 3akoHy YKpa-
iHu, 3miicaenumu y 2004, 2010 1 2014
poxax. OcTaHHIM YacoM IOITHYHI i TIpa-

BOBI aCIIEKTH LIUX 3MiH PO3IJISIAIUC, 30~
kpema, O. bopucnascekoto [1], B. Kouic-
HUKOM [2, c. 22-32], M. Menbuukom [3],
O. Mepexkom [4], O. Muponenkom [5],
10. Mipomnnuenxo [6, ¢. 32—45], B. My-
cisivoro [7], B. Peunnipkum [8], C. PizHu-
koM [9], M. Cauunamm [10], I1. Crerrokom
[11], M. Temmtoxom [12], I. TumueHKOM
[13], B. lamoBamom [14], O. FOmukom
[15].
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PABIHOBHY C. I1. Mo:xAuBOCTI BHKOPHCTaHHS COLIOAOr0-TPABOBHX MiAXOJIB. ..

3rajlaHuMH HayKOBISIMH 3/T1iICHIOBABCS
[IPaBOBUI aHaJII3 OKPEMHUX €TaIliB KOHCTH-
TYLiHHOTO Mpornecy B YKpaiHi, po3misia-
JIMCh iX MaTepiaJbHO-NPaBOBi, KOHCTUTY-
HiIHHO-TIPOIEAYPHI ¥ COIiaJIbHO-TIO0-
JITHYHI aCIEKTH, IiAJaBajuCh OL[IHIl
KOHCTUTYIIHHICTh, YAHHICTH 1 JIETiITUM-
HICTb aKTiB, SIKUMH 0(OPMITIOBAIIMCH 3Mi-
Hu 10 OCHOBHOTO 3aKOHY, IUIsl YOTO Ha-
BOAWJIUCH PI3HOMAaHITHI apryMeHTH —
FOPUINYHI, TTOTITHYHI # COII0JOTIUHI.
Boanowac He MOXXHA HE 3ayBa)kKWTH, 1110
BIIACHE TEOPETHUKO-METOIOJIOTIYHI OCHO-
BHM TAKOTO OI[IHFOBaHHS MEPEBAXKHO 3a-
JUIIAIOTHCS HEAOCTATHBO MPOSICHEHUMH.
3 onsAy Ha e MipKyBaHHS i JIOBOH, IO
HaBOJATHCS OKPEMUMH aBTOPAMU HaBITh
y paMKax OfiHi€1 myOriKariii, iHoIi MOXYTh
IPYHTYBATHCh Ha BiIMIHHUX THITaX IPaBO-
BOT apryMeHTallii if ToMy HepiJKo BUSBIIS-
FOThCSI HEMIOPIBHSHHUMU 3 MO3HIIISIMH X
OITOHEHTIB. Y NEAKUX BUMAIKAX MA€E MICLIE
ITiIMiHa KOHCTUTYIIHO-TIPAaBOBHX OITIHOK
CYTO TOJITHYHUMU a00 K, HAaBIIaKH, ad-
CTparyBaHHs BiJl OJITHYHOI PeasbHOCTI
Ha KOPUCTh «YHCTOTH» KOHCTUTYIIHHOT
JIOTMaTHKH.

Harowmicte 1utijine 00roBopeHHs! Oy ib-
SIKFIX TEOPETHIHHX MTPOOJIEM, Y TOMY YHCITi
po0ieM KOHCTUTYIIHHOTO TPOIIECY, BH-
JTA€THCST MOKIIIBUM 32 YMOBH YiTKOTO YCBi-
JIOMJICHHSI BUKOPUCTOBYBAHUX JIOCITI THUIb-
KHX ITIJIXOJIIB Ta MK 1X 3aCTOCYBaHHSI.

YV KOHCTHUTYIIHHO-TIPABOBHX 1 MIXK/IHIC-
OHTDTIHAPHUX IO CIKEHHSX MPOIIEC 3Mi-
HU KOHCTHUTYIIIT HEPIIKO OMHUCYETHCS 3a
JOTIOMOTOI0 TEPMiHO-TIOHSATh, 3HAUYCHHS
SIKMX HAJIEXKATh 10 BIAMIHHUX CMUCIOBUX
psaiB. OcTaHHi, y CBOIO Uepry, BimoBiia-
I0Th 6a30BMM METOMOJIOTIYHHUM ITiTX0aM
JI0 PO3TISAY KOHCTHTYIIIIHOTO TpoIiecy:
(hopMaITbHO-FOPUINIHIM, COITIOTOTIYHUM

Ta akcionoriyHuM. JlesKki 3 TaKUX CMHUCIIO-
BUX PsIJIiB HaBeJleHI HUxue: (popMaibHO-
FOPUINYHUAN — JICTAJIbHICTh, KOHCTUTYIIIH-
Ha 3aKOHHICTh, YUHHICTH Ta 1H.; COLI0JIO-
TO-TIPaBOBUH — JIi€BiCTh, BUKOHYBAHICTb,
PEaNbHICTh TOIIO; MOJITHKO-COII0IOT -
HUH — JIOIIbHICTh, €)EKTUBHICTH Ta iH.;
COI[I10JIOTO-TICUXOJIOTIYHUN — Oa)KaHiCTh,
OYiKyBaHICTH Ta 1H.; aKC10JIOTO-TIPaBO-
BHH — CIIPaBEINBICTh, TPOTIOPIIHHICTD,
MarepiajibHa KOHCTHTYIIHHICTH TOIIIO;
aKC10JIOTO-TIONITUYHUI — JIEMOKPATHU3M,
MPOTPECUBHICTD, JICTITUMHICTh Ta iH.
MHOXUHHICTB 3HaY€Hb OKPEMHX TEPMIHO-
TTOHSTH, SIKi — 3aJIEXKHO BiJl 0OpaHOTO Mij-
X0y — MOXKYTb HAJIEXKATH JI0 PI3HUX CMHC-
JIOBHX PSJIiB, 3BICHO, YCKIIAQJIHIOE OOTOBO-
PEHHS TOJITHKO-TIPABOBUX aCIEKTIiB
KOHCTUTYIIHHUX peBoutowii. Lle 3ymoB-
JIFO€ HEeOOXiTHICTh MiHIMAITBLHOT YHi(iKarii
3HAYCHDb BUKOPHUCTOBYBAHOI TEPMIHOJIOT .

OTxe, MPOMOHOBaHA CTATTS Ma€ Ha
MET1 YTOYHUTH TEOPETHKO-METOIOIOT9HE
HiATPYHTS aHaTi3y TUX 3MiH KOHCTUTYII,
3a SIKUX, TaK YM 1HAKIIIE, BiI0YBaETHCS PO3-
PUB MIX JICTQJBHICTIO ¥ JIETITHMHICTIO,
pPO3pHUB TIPaBOBOI HACTYITHOCTI. 3aco00M
JIJISL BOTO CIIyTyBaTHME 3BEpHEHHS 10
MOJIOXKEHb KJIacu4HOI mpai ['anca Kenb-
3eHa «Hucte mpaBo3HaBcTBO» (1934) [16],
sKa JOTerep He BTPavae CBOEi METO0MIO0-
TiYHOI 3HAYYNIOCTi, TPOJOBKYIOUH BHU-
KITUKAaTH )KBaBUH IHTEpeC CydacHUX MpaB-
HUKIB [auB., Hamp.: 18-23].

«YucTe MpaBO3HABCTBO»: MiKkK Jie-
TricTCBKHM Ta COLiOJOTiYHUM IO3UTH-
Bi3Mom. Hacamnepen, Bubauarodyuce 3a
BUMYIIICHO BEJIMKUM OOCSAT I[UTyBaHHS,
HaBeJeMO KijbKa TBepkeHb . Kenb3ena,
SIK1 pO3KPUBAIOTH MOTO OIS HA TUTaHHS
PO BILTUB (PaKTUIHOT 1I€BOCTI KOHCTHUTY-
IfHUX HOPM Ha TX YUHHICTb.
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3rigHo 3 I. Kenp3eHOM, «MiHIMYyM Tak
3BaHOI JIIEBOCTI € YMOBOIO YHHHOCTI HOP-
MU <...> IpaBOBa HOpMa BXKE HE PO3IJIs-
JaTUMETHCS K YMHHA, SKIIO BOHA TPUBa-
JIMH Yac JIMIaeThes HemieBoro» [16, c. 21].
«Hopmu mpaBoBOTO MOpAAKY OyBaroTh
YUHHUMH MOMY, W0 3acaJiHI4a HOpMa,
KOTpa CTAaHOBHTH OCHOBHE IPaBHUIIO 1X
CTBOPEHHSI, TPUITYCKAETHCS SIK UNHHA, a HE
TOMY, IIJ0 BOHU € JI€BUMH; OJHAK BOHH
€ YUHHUMH TUILKHU mo0di, Ce0TO MOKH LeH
MIPABOBHUH TIOPSIIOK € MIEBUM. SIK TITBKH
KOHCTHUTYIIiSl, a OTKE, i yCTaHOBIICHHUH Ha
il OCHOBI IIPaBOBUI MOPSAJOK SIK LiNICTh
BTPAaTATh CBOIO Ji€BICTb, TOI i MPABOIIO-
PAIIOK, 1 KOYKHA HOTO HOpMa BTPATSTh CBOIO
JUHHICTHY. OTXKE, TIEBICTH TPABOBOI HOP-
MU TyT IPSIMO BH3HaHA HEOOX1THOIO YMO-
Boto ii ynHHOCTI [16, ¢. 239, 240].

B iHImomy micui po3misgyBaHOro Kiia-
CHYHOTO TBOPY 3a3HadaeThest: «[Ipunmmm,
3T1IHO 3 SIKKM HOpMa IPaBOBOTO MOPSIKY
€ YUHHOIO JTOTH, TOKH 11 IMHHICTH He Oyre
MPUNIMHEHA OJTHUM 13 BU3HAUCHUX LM
MIPABOIOPSAKOM CIIOCOOIB YU JIOKH Tiel
YUHHOCTI HE 3aMIHATh YMHHICTIO SKOICh
1HIIIOT HOPMU IILOTO CAMOTO TPABOIIOPSII-
KY, € IPUHITUIIOM JIETITUMHOCTI.

OpmHak 11e#f TPUHIAI MOXKe OyTH 3a-
CTOCOBAHUH /IO JIEPKABHOTO TIPABOBOTO
MOPSIIIKY JIUIIIE 3 OTHUM YKpai BaXKITUBUM
3acTepeXCHHSIM. Y BUMAAKY PEBOIIONT
BiH HE 3aCTOCOBYEThCS. PeBoonis B mup-
IOMYy PO3YMiHHI CJIOBa, K€ OXOILIIOE
1 IepKaBHUI TIEPEBOPOT, € BCAKOIO Helle-
TITUMHOIO, C€0TO makoio, ujo He 8ionosi-
0a€ NONLONCEHHAM KOHCTUMYYILL, 3MIHOW
yiet olc konemumyyii abo duc i 3aMiHOo0
THWUM OCHOBHUM 3AKOHOM... <...>3acaj-
HHYa HOpMa HaJEXHUTh JIMIIE 0 TakKol
KOHCTHTYIIi1, 110 € PaKTHIHO 3aIpOBaJIKe-
HOIO Yepe3 3aKOHO/IaBYHH aKT abo 3BUUal

1 € 1I€BOI0. A KOHCTHUTYLS € Ai€BOIO, KON
YCTaHOBJICHI BIJIMOBIHO J0 Hel HOPMU
8 3a2a1bHOMY U YLIOMY 3ACMOCO8YIOMbC
11 BuUKOHyrOmbCA. <...> SIKI1o 6 peBOIIOIis
He TiepeMoriia, ce0To Kol O peBOIOIi-
HUI — CTBOPECHUH HE 3a MOMEPEIHBOIO
KOHCTHUTYLII€I0 — OCHOBHHMI 3aKOH HE Ha-
OyB Ji€BOCTI. .. <...>...TOJI O PEBOIFOIIIS
He BBa)KaJlach OM MPOIECOM CTBOPEHHS
HOBOTO TIpaBa, a TAyMadmjiacs 0 — 3TigHO
3 MIONEPEAHBOI0 KOHCTUTYIIEIO i KApHUM
3aKOHOZIaBCTBOM, 110 BCE 1€ CIUPATIOCS
0 Ha Hel i BBOKAIOCS O YMHHHUM, — SIK JIep-
JKaBHA 3paja. <...> TakuM 4YUHOM, npuH-
yun 1e2imumMHOCmi 00MeHCYEMbC NPUH-
yunom epexmuenocmi» [16, c. 233-234]
(kypcuB Ham. — C. P.; iep. YTOYHEHO 3a
[17]).

HaBezneHi nonoyxeHHs! BUIAIOTHCSI IPH-
KMETHUMH y KiIbKOX acmekrtax. [lo-
TIepIIe, YITKO PO3PI3HIIOUN XapaKTEPHC-
TUKHA KOHCTUTYII1 (hOpMaITbHO-IOPUANYHI
(«YMHHICTB») Ta COIIOJOTIUHI («mIie-
BICTB»), caMe OCTaHHI IPaBO3HABELb PO3-
IIsiae K HeOOX1AHY MepeayMOBY st
MEepUINX, JICHIO HECTIONIBAaHO W BOIHOYAC
IIIJTKOM HEIBO3HAYHO AEMOHCTPYIOUH ic-
TOTHY POJIb COIIOJIOTIYHUX 1 TOJITHIHUX
HepeyMOB Y CBOIX TEOPETHYHUX TTOOY10-
Bax [nuB.: 22]. I1pu upomy I'. Kenb3en Ha-
Mara€eThbCsi PO3MEXYBaTH CIIBBITHOCHE
3HAYCHHS IOPUINYHUX 1 COTIaTbHIX YHH-
HUKIB 5K, BIATIOBITHO, IETEPMIHYIOUHX 13
JIOT1YHOI0 HEOOXIAHICTIO («TOMY, TIO»)
1 TaKHX, 1110 0OYMOBIIOIOTh YHHHICTH KOH-
CTUTYILIT 30BHI («TOII», «ITOKW»). | xoua
xapakrep 000X YUHHUKIB € SKICHO BiJI-
MIHHHM, OJTHAK POJIb EMIIIPUYHOI pPeaTb-
HOCTI JUI1 BU3HAHHS HOPMHU YHHHOIO BH-
SBIISIETHCS TYT QK HiSK HE MEHIIIOK, aHIXK
POJIb iJ1eaJIbHOI FOPHAMKO-HOPMATHBHOT
peaNbHOCTI.
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PABIHOBHY C. I1. Mo:xAuBOCTI BHKOPHCTaHHS COLIOAOr0-TPABOBHX MiAXOJIB. ..

Ta oGcraBuHa, mo, 3a I. Keap3enom,
JUTSI BU3HAHHSI KOHCTUTYI[il YMHHOIO BU-
MaraeThCsl HasBHICTH 11 «MIHIMaIBHOT M-
€BOCTI» ((haKTUYHOT 3aCTOCOBYBAHOCTI),
MiATBEPIDKYE MIPUKITAIHUN XapaKTep Kellb-
3€HIBCHKOT KOHIIETIIil, sTKa, TOTIPH Tpar-
HEHHS JI0 KaHTIaHCHKOT «YHCTOTH», HE
MOJKe c001 JTO3BOJINTH a0CTParyBaTHCh Bif
peatiii moMiTHYHOT TPaKTHKH.

[o-npyre, MUCTHUTENIEM 3aIPOBAIIKY-
€ThCA (DOPMaTBHO-FOPUINYHE 3HAYCHHS
MOHSTTS «PEBOJTIOLIISD T ITOX1THE B1JI HHO-
IO TEPMIHO-TIOHSATTS «PEBOJIIOIIITHA KOH-
crutyuis». OUiHKa «PEeBOMIOMIHHOCTIY
KOHCTHUTYTII1 (pajrie, peBONIOIIHHOCTI il
3MiHH) TIepe