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ANALYSIS OF THE MAIN PROVISIONS
OF THE LAW OF UKRAINE «ON PUBLIC-PRIVATE PARTNERSHIP»
IN THE CONTEXT OF REFORMATION THE ECONOMY

Abstract. The main provisions of the Law of Ukraine «On public-private partnership» that
contribute to the advancement and development of relations in such fields in Ukraine as public-
private partnership, socio-economic relations, attraction of investments in the economy etc. are
explored in the article. Attention is focused on the provisions of this Law that are debatable. The
new regulations to this Law are proposed, as well as ways to improve relations in Ukraine in the
field of public-private partnership. Data on implementation of projects and formation of agreements
of public-private partnership were announced on the official website of the Ministry of Economic
Development and Trade of Ukraine as the empirical data.

In order to develop economic relations and the settlement of relations in the field of PPPs in
Ukraine the Law of Ukraine «On Public Private Partnership» was adopted.

Results of the research of basic provisions of the Law give cause to suggest that public and
private partners combine powers in order to implement socially important projects in various fields
of economic activity throughout the whole country (national level) or on some territories of Ukraine
(regional or local level). Implementation of public-private partnership projects meets the
requirements of society, the public receives better products and services, construction and
upgrading of infrastructure objects accelerates, is investments are attracting to economy, and so on.

However, the development of public-private partnership in Ukraine needs to improve the
provisions of the Law. They should be flexible and allow cooperation in various formats «public-
private partner». A useful complement to the existing system of coordination and control would be
the creation of a special body like operating in other countries — the Private Finance Initiative.

Keywords: government, public-private partnership, development of public-private
partnership in Ukraine, business, civil agreement.
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AHAJII3 OCHOBHUX INOJIO’KEHb
3AKOHY YKPAIHHU «ITPO JEPXKABHO-IIPUBATHE ITAPTHEPCTBO>»
Y KOHTEKCTI 3JIHCHEHHS EKOHOMIYHOI PE©OOPMHU

Anortauis. JlocnmipkeHo ocHOBHI ToyioxkeHHs 3akoHy Ykpainu «[Ipo aepkaBHO-IpUBaTHE
MapTHEPCTBOY», K1 CIPHUSIIOTH CTAHOBIICHHIO Ta PO3BUTKY B YKpaiHi BiTHOCHH Y cepi AepikaBHO-
NPUBATHOTO NMAapTHEPCTBA, COL[IAIbHO-€KOHOMIYHHMX BiZIHOCHH, 3aJy4€HHIO IHBECTHIIIH B EKOHOMIKY
TOmIO. 30CepPEeKEHO yBary Ha HOpMax IbOro 3aKOHY, AKi € AUCKYyCIHHHUMH. 3alporloHOBAaHO HOBI
HOPMH JI0 IbOTO 3aKOHY, a TAaKOX HUISXH YIOCKOHAJCHHS B YKpaiHi BITHOCHH Y cdepi JeprKaBHO-
MPUBATHOTO TMapTHEpCTBA. Sk eMIipUYHi JaHi BUKOPHUCTAHO MaTepialny peaizallii mpoeKTiB Ta
YKJIaJICHHSI JOTOBOPIB JEpKaBHO-TIPUBATHOIO MApTHEPCTBA, ONMPWIIONHEHI Ha odiniiiHoMy BeO-
caifti MiHicTepcTBa €KOHOMIYHOTO PO3BHUTKY 1 TOPriBili B YKpaiHi.

AKIIEHTOBAHO yBary, 1o JUIsi PO3BUTKY €KOHOMIYHUX BIIHOCHH 1 BPET'YJIIOBaHHS BITHOCUH Y
cdepi nepkaBHO-TIPUBATHOTO TapTHEpCcTBa B YKpaiHi Oymo yxBanmeHo 3akoH Ykpainum «IIpo
JIepKaBHO-TIPUBATHE TTAPTHEPCTBO.

Pe3ynbpraTit OCHIDKEHHS OCHOBHHMX TIOJIOKEHb 3aKOHY JaiM IiJCTaBH BBaKaTH, IO
Jep)KaBHI Ta MPUBATHI MapTHEPH MOEJHYIOTh NMOBHOBAXKEHHS 3 peati3amii COLialbHO Ba)KIMBUX
MPOCKTIB Y pi3HUX chepax eKOHOMIYHOI MisITLHOCTI Ha BCi TepUTOPil KpaiHu (Ha HalliOHATHLHOMY
piBHI) a00 Ha AEAKHX TEPUTOPIAX YKpaiHu (perioHanbHi a0 MICHEBUI piBEHB). YTPOBAIKCHHS
MPOEKTIB JIeP’KaBHO-TIPUBATHOTO MapTHEPCTBA BIAMOBIAa€ BUMOTaM CYCHITBCTBA, CYCIUIHLCTBO
OTpUMYE Kpamli TpPOAYKTH Ta TIOCAYTH, TPHUCKOPIOE OYIIBHUITBO 1 MOJEpHI3aIlif0
IHPpaACTPYKTYpHUX 00’ €KTIB, 3aTy4CHHS IHBECTHUIII B EKOHOMIKY TOIIIO.

3po0sieHO BHCHOBOK HPO Te, 1[0 PO3BUTOK AEP’KaBHO-TNPHBATHOTO MapTHEPCTBA B YKpaiHi
noTpeOye BIOCKOHAJIICHHS TOJIOKEHb 3akoHy. BoHM mMOBHHHI OyTH THYYKHMHU 1 JIO3BOJISTH
CHiBpOOITHUITBO Y Pi3HUX (hopMaTax «aep>KaBHO-NPUBATHUH nmapTHEp». KOpHCHUM JONIOBHEHHSM
JI0 YMHHOI CUCTEMH KOOpJHMHAIl Ta KOHTPOIIO Oy[e CTBOPEHHS CIEIIaIbHOTO OpraHy Ha 3pa3oK
TOTrO, 1110 QYHKIIOHYE B AesIKKMX iHIIMX Kpainax, — Private Finance Initiative.

KarouoBi ciioBa: gepkaBa, JAep)KaBHO-TIPUBAaTHE IAaPTHEPCTBO, PO3BUTOK JEp>KaBHO-
MPUBATHOTO MAapTHEPCTBA B YKpaiHi, Oi3HEC, IUBUTHHO-TIPABOBUI JOTOBID.
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AHAJIM3 OCHOBHBIX ITOJIOKEHUM
3AKOHA YKPAUHBI «O TOCYJAPCTBEHHO-YACTHOM ITAPTHEPCTBE» B
KOHTEKCTE OCYIIECTBJIEHHAS YKOHOMUYECKOW PE®OPMbI

AHHoTanus. VccienoBaHbl OCHOBHBIC MOJIOKEHUS 3akoHa YKpauHbl «O0 rocyaapcTBEeHHO-
YaCTHOM TMapTHEPCTBE», KOTOPhIE CIOCOOCTBYIOT CTAaHOBJEHHIO M Pa3BUTUIO B YKpauHe
OTHOIIIEHUH B chepe Tocy1apCTBEHHO-UYaCTHOTO TTAPTHEPCTBA, a TAKXKE CONUATBHO-I9KOHOMHYECKHUX
OTHOIIIEHUH, TPHUBJICYCHUIO WHBECTUIIMA B OKOHOMHKY M ToMy mojo0Hoe. CocpenoTodyeHo
BHMMAaHHE Ha HOpPMax 3TOr0 3aKOHa, KOTOPhIE SIBISIOTCSA AMCKYCCUOHHBIMU. C LIENBI0 yayUlIeHUs
KauecTBa HOPM A3TOro 3aKkoHA MPEUIOKEHbl U3MEHEHHS B TEKCT ATOro 3aKkoHa, a Takxke IyTH
COBEpIIICHCTBOBAHUS B YKpaWHE OTHOLICHHH B chepe rocyqapcTBEHHO-4aCTHOTO MapTHepcTBa. B
KauecTBE OHMIMUPHUUYECKUX JaHHBIX WCIOJB30BAINCH JaHHbBIE MO0 pealu3aluud IPOEKTOB U
3aKJTIOYCHUI0 JIOTOBOPOB TOCYIapPCTBEHHO-YACTHOTO MAapTHEPCTBA, KOTOpble OOHApOJOBaHBI Ha
o¢unraibsHOM BeO-caiite MUHHCTEPCTBA SKOHOMUYECKOTO PAa3BUTHS M TOPTOBIIN B YKpauHe.

KuaroueBble cj10Ba: TOCYIapCTBO, TOCYIapCTBEHHO-UYACTHOE TMApPTHEPCTBO, pa3BUTHE
roCyJapCTBEHHO-YaCTHOTO MapTHEPCTBA B YKpanHe, OM3HEC, TPaXIaHCKO-TIPaBOBOM JOTOBOD.

®Dopmyi: 0; puc.: 0; Tadu.: 0; 6udm.: 15.

Introduction. The development of new and improvement of existing tools for improving the
competitiveness of the state economy, attraction of investments, relations between the state and
persons of private law as equal partners and so on is of interest to researchers and practitioners
starting from the ancient times.

The importance of the development and support of public-private partnership (hereinafter —
PPPs) is confirmed by staging events on international and national levels.In particular, during the 9
—11 of May 2017 in Hong Kong at the International Forum of the United Nations Economic
Commission for Europe UNECE (UNECE International Forum on people-first PPPs for the
Sustainable Development Goals) on the topic of «Implementing the United Nations 2030 Agenda
for Sustainable Development through effective, people-first Public-Private Partnerships» was
discussed a number of issues due to PPPs [1]. On the 14th of February, 2017 in Kyiv city within the
project of RI-LINK S2 UA was held roundtable discussion on PPPs and joint technological
initiatives [2].

In passing, we note, that there is a positive trend towards formation of PPPs’ agreements in
Ukraine. In passing, on the state of the 1st of January, 2017 186 projects (154 signed concession
agreements, 32 agreements on joint activities and 1 PPPs’ agreement) were realized.

Projects were implemented due to: refuse disposal (112 projects, come out at 60.5 % of total
amount); collection, purification and distribution of water (37 projects — 20 %), building and / or
operation of highways, roads, railways, runways at airfields, bridges, road overpasses, tunnels and
subways, sea and river ports and their infrastructure (16 projects — 8.6 %), production,
transportation and supply of heat (6 projects — 3.2 %), production, distribution and supply of
electricity (5 projects — 2.7 %), property management (2 projects — 1.1 %) search, exploration of
mineral deposits and their extraction (1 project — 0.5 %), tourism, recreation, culture and sport (1
project — 0.5 %), other (6 projects — 2,9 %) [3].

Brief Literature Review. Improving the regulation of agreement-based (binding)
relationships between entities of public and private law is problematized by researchers from
ancient times and are still trending nowadays.

For example, A. Dmitriev and S. Huseeva have justified an approach to classification of
innovations in PPPs [4], V.Budnyk has developed a methodical approach to reconciling the interests
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of participants in PPPs [5], Y. lvanov and V. Tyschenko have suggested an authors approach to
classification to the regions of Ukraine according to the level of development of knowledge
economy and potential of PPPs [6], L. Gritsenko and |. Boyarko have established the algorithm for
reconciling the interests of public and private investors while construction the portfolio of projects
PPPs [7].The formation and strengthening of PPPs’ relations also are of interest to Bovis C. (2015)
[8], Hoppe E. & Schmitz P. (2013) [9], Wiater P. (2015) [10], Roehrich, J.K., Lewis, M.A., &
George, G. (2014) [11], Zaharioaie M. (2012) [12], Slack K., Saved off W.D. (2001) [13], Buse K.
(2004) [14].

However, despite the presence of many scientific papers on PPPs, norms and principles that
regulate and define the vector of development of legal and economic relations between the state and
private partners in Ukraine also require additional research to improve them.

The purpose of the present study is the disclosure of features of PPPs in Ukraine. The main
objectives of the study are the following: to carry out scientific and practical analysis of the main
provisions of the Law of Ukraine «On public-private partnership» [15]; to identify obstacles that
occur in the implementation of the Law of PPPs and to identify solutions.

Results. It is well known that law and the economy as a social phenomenon interact and
influence each other. Thus, the absence of law regulations, as well as their imperfections, puts on
hold economic development, and vice versa — their presence and perfect facilitate the movement of
the economy forward, lead to development and protection of social and economic relations in the
state, and so on. In order to develop economic relations and the settlement of relations in the field of
PPPs in Ukraine the Law of Ukraine «On Public Private Partnership» (hereinafter - the Law) was
adopted.

In passing, we note that the «Constitution of Ukraine», the «Commercial and Civil Code of
Ukraine», Laws of Ukraine «On concessions» and «On Lease of State and Municipal Property»,
«On peculiarities of lease or concession of the Fuel and Energy Complex that are state-owned»,
«On concession for construction and operation of highways», «On peculiarities of lease or
concession facilities in the field of heating, water and sanitation, which are in municipal property»
etc, are also the legal basis of regulating of PPPs in Ukraine. In addition, due to law regulations
several subordinate Laws were adopted.

According to article 1 of the Law PPPs — is collaboration between public and private
partners, based on the agreement in the manner established by Law of Ukraine, and which
corresponds all features of PPPs.

In other words, the relationship between the parties is fixed in a legal document — agreement,
which should have features of PPPs, established by the Law. For example prediction of long-term
relationship (from 5 to 50 years), transfer of risks to the private partner during the process of
implementation of PPPs, invest in partnership objects by the private partner from sources not
prohibited by the Law. Based on the content of features of PPPs, provided in the Law, concession
agreement of joint venture, lease, leasing etc should be take in agreements of PPPs.

The most widespread in Ukraine and worldwide is public-private partnership agreements by
which the private partner (concessionaire) acquires rights for construction (reconstruction,
modernization) and / or management (operation) of the PPPs’ object for some period for the agreed
fee, carries operational and investment risks, undertakes to maintain, improve, upgrade the object.
Ownership of the products produced according to concession and improving the object are owned
by the concessionaire.There can be a concession to objects that already exist (renovation /
modernization and operation), or can be provided for the construction of objects (the so-called
«green field projects»). The concession helps to achieve balance of strategic control over the
business on the basis of a civil agreement and as high as possible economic freedom for PPPs’
objects.

PPPs’ subjects are: public partner (the state of Ukraine, Autonomous Republic of Crimea,
government agencies and local government) and private partner (legal entities, except state and
municipal enterprises and individual entrepreneurs). However there can be some private partners in
agreement and they would be jointly and severally responsible for the obligations under the
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agreement. However, the Law prevents a joint-stock form and other forms of PPPs which reduces
the possibility of organizing their introduction.

PPPs’ objects — are existing objects that are state or municipal property; created or acquired
objects as a result of the agreement. Transferred PPPs’ objects can’t be privatized. Upon
termination of the agreement, they return to public partner.

The article 3 of this Law provides some basic principles of PPPs: equality of partners before
the Law; non-discrimination of partners’ rights; congruence of partners’ interests for achieving
mutual benefit; providing of higher effectiveness of activity than in the case of such an activity
provided by public state without the involvement of private partner; immutability of purpose and
ownership of PPPs’ objects; recognition of rights and duties by partners whose are established by
the Law of Ukraine and are defined by terms of the agreement; fair distribution of risks between the
partners associated with implementation of the agreement; determining of a private partner on a
competitive basis, except in cases established by Law.

However, the list of principles is debatable. For example, the legal status of public and private
partners is different because the state has the authority and can affect on conditions and
implementation of agreements as it is guided by social necessity. So, the providing of equality of
partners is questioned.

The principle of non-discrimination should be replaced by the principle of non-interference of
the public partner in economic activity of private partner. In addition, a list of principles should be
amended by adding the principle of civil control and the principles associated with the additional
motivation and guarantee to ensure the interests of private partner, since the private partner carries
out more serious risks than public partner.

The article 4 of the Law contains a non-exhaustive list of PPPs’ fields. The only exceptions
are doing business in the fields where the activities, according to the Law, can be provided only by
state and municipal enterprises and institutions (such as national security, defense companies, etc.).

To implement PPPs the Law provides governmental support through guarantees, financing
from the state and local budgets, private partner payments and other payments under the agreement;
by purchasing by government partner a certain amount of goods (works, services) produced
(performed, provided) by private partner under the agreement; etc. (Art. 18 of the Law). It is fair to
say that the Law does not limit the possible sources of investment in PPPs’ development. Applying
of modern mechanisms for financing of capital projects is rational, in particular forfeiting and
project financing. Evaluation of financing sources of PPPs shows that the crippling burden of the
investment costs belongs to private financial institutions. An active involvement of PPPs requires
legislative improvements to ensure the creditors’ claims, including the use of different types of
them while carrying out PPPs’ projects: pledge of corporate rights in the project company,
providing of requirements of the lender by concession, asset-based financing.

Please note that for foreign private partners who engage in PPPs Ukraine, the national legal
regime of investment and other economic activity is established, except cases established by the
Law and applicable international treaties of Ukraine (Art. 19 of the Law).

Thus, the main advantages of management of PPPs’ projects are based on: 1) for public
partners: attraction of private investments; diminution of costs from the state budget; engaging of
experience of private companies; risk sharing; improvement of the effectiveness of infrastructure;
effective management of state property; creation and saving of jobs; development of dialogue of
«government business» type; maintenance of control and influence on the overall development
strategy of the object; facilitation the integration of science, education and production;
implementation of socially important projects, which was not possible under other conditions; 2) for
private partners: access to previously closed fields of the economy (housing and utilities
infrastructure, social field) and to new segments of market; attracting budgetary funds; guarantee of
return of investments; borrowings under state guarantee; distribution and getting rid of a number of
risks; positive image; getting feedback in dialogue of «government business» type.

In other words, the private partner: provides financing, provides an effective management of
objects, as he has professional experience, introduces new effective methods of work, establishes
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effective relationships with suppliers and contractors, attracts foreign investors, guarantees
flexibility and efficiency of decision-making, creates competition for highly skilled workers in the
labor market.Public partner, acting in accordance with the Law on PPPs, provides the owner
authority, controls the implementation of the project, provides tax and other incentives and
guarantees, material and financial resources.

Analysis of provisions of the Law on guarantees of private partners’ rights proves the
following: some provisions of the Law are declarative, that is shown in a reference to «the
procedure established by legal system»; the absence of some mechanisms for implementation of
some guarantees — this is the case of, in particular, compensatory damages caused by authority;
thirdly, the Law assumes the immutability of the conditions of civil and commercial legal system,
that governs property rights and obligations of the parties, however conditions, specified in «tax,
currency and customs legislation, legislation on licensing « also affect operating results of public
partner.Accordingly, the resulting quality of this legislative provision is minimal; the basis of
guaranteeing of rights of private partner, following the example of European countries, should be
provided by an effective judicial protection of those rights (legal protection of private partners
requires improvement). In addition, some incorrectness of the Law allows neglecting them to and
enforcing other Laws.

Conclusions. Results of the research of basic provisions of the Law give cause to suggest that
public and private partners combine powers in order to implement socially important projects in
various fields of economic activity throughout the whole country (national level) or on some
territories of Ukraine (regional or local level). Implementation of PPPs’ projects meets the
requirements of society, the public receives better products and services, construction and
upgrading of infrastructure objects accelerates, is investments are attracting to economy, and so on.

However, the development of PPPs in Ukraine requires improving of existing regulation in
following areas: providing of a common vision of PPPs at all levels of government; improving of
current normative framework in order to remove the gaps in Laws and to provide a simple and
transparent procedures for cooperation organization; bringing into accordance of the national legal
framework with the provisions of EU legislation; provisions of Law should be flexible and allow to
build cooperation in different formats «state — private partner»; elimination of corruption
component in relations of PPPs; as the Cabinet Ukraine is both a regulator and controller of
implementation of the agreements of PPPs; it would be wiser to establish a special body in the
government that functions in foreign countries - Private Finance Initiative.
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