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CratTa npucBaYeHa knacudikadii 4edekTiB KpMMiHanbHOro npoLecyanbHOro 3aKkOHOAABCTBA SK OCHOBM Ans iX CTPYK-
TYpYBaHHS B HOPMaTMBHII pernameHTaLii KpuMiHanbHUX NpouecyanbHUX NPaBoBiAHOCKH. BiazHavaeTbes, WO BaXnNMBICTb
Takoi Knacudikawii nonsrae y BUSIBNEeHHi 0COGNMBOCTEW NPaBOBOI NPMPOAN PUANYHUX AeEKTIB, BU3HAYEHHI CTYNEHS iX
MOLUMPEHOCTI, @ TAaKOX Y POpMyBaHHi yHighikoBaHOro nigxogy WoA0 NOAONAHHSA NPaBoBUX AeEKTIB.

KntouyoBi cnoBa: gedekTn KpMMiHanbHOro npouecyarnbHOro 3aKOHO4AaBCTBA, NPOranvHW 3akOHOAABCTBA, KOMisil
3aKOHO4ABCTBA, HOPMATUBHICTb, NIOTiYHI CynepevyHOCTi, TPaBoBa BU3HAYEHICTb.
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WX CTPYKTYPUPOBaHWUS B HOPMATUBHOW pEermameHTaLum yronoBHbIX MpoLeccyaribHbIX NpaBooTHoleHun. OTMevaeTcs,
YTO pOfb TaKoW KnaccuduKaumm coCToUT B onpeaeneHum ocobeHHOCTEN NPaBoOBOV NPUPOAbI IOPUANYECKUX AEdEKTOB,
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The article deals with the classification of defects of the criminal procedure law as the basis for their structuring in the
normative regulation of criminal legal proceedings. It is noted that the role of this classification is to determine the char-
acteristics of the legal nature of the legal defects, the degree of their prevalence, as well as in the formation of a unified

approach to overcome the legal defects.
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Pi3HOIUTaHOBICTB, BapiaTHBHICTh 1 OaraTOMaHITTS
nedeKTiB y cepi HOpMATUBHOTO PETYITFOBAHHS CYCITUTh-
HUX BITHOCHH BXe came 1o co0i € JIOBOJII BATOMHUM TIpH-
BOJIOM JUIS TTPABHUKIB-HAYKOBIIIB CIIPSIMYBATH 3YCHILIS
Ha X kiacu(ikamiro. Baromicte Takoro 3aBiaHHs, Ha
Hall MOTIAJ, Y Mepuly 4epry MoJsIrae B MOXIJIMBOCTI
3aBJISIKM TPYIYBaHHIO PO3PI3HEHUX HOPMATHBHO-IIPABO-
BHUX HEJIOJIKIB JIOCATTH TAaKHUX IIJICH: a) BUSBUTU OCO-
OIMBOCTI PABOBOI MPUPOIH IOPUAMYHUX AEPEKTIB, 10
HAJIeKaTh JIO PI3HUX TPYIL; 0) BUSHAYUTH CTYIITh ITOIIH-
PEHOCTI THX YM IHIIUX AC(PEKTIB y MEKax CHCTEMH,
mijicucTeMu abo rarysi pasa; B) copMyBaTh yHi(iKo-
BaHI IMiIXou y 00poThOi 3 IpaBOBUMH JiepeKTaMu, sKi
0 MOIJIM CITY>)KHTH 0a300 TIPH BUPINICHHI TTUTAHHS MPO
YCYHEHHS 200 TOJI0JaHHS 3aKOHO/IaBYOTO HEIOJMIKY, 110
BXOJIUTH JIO BIJIMOBIIHOT IPyTIH.

3a3HaunuMo, 110 B IOPUANYHIN JTiTepaTypi, IpUCBsIUe-
Hill SIKOCTI 3aKOHY, MOXKHA 3yCTPIiTH HalPi3HOMAHITHIIII
kjacugikamii IpUINIHUX Ae(EKTiB 3alexKHO B cre-
unGikd IOPUINYHOT HayKH a0o Tajy3i mmpaBa, Hampsmy
JOCIITHALFKOTO IOIIYKY aBTOpa, IMO3MIIH HayKOBOL
IIKOJIH, MPEACTABHUKOM SIKOI € IOCIIIHUK, Ta IHIINX
YUHHUKIB. BoHOYAC, HA HAallle MepeKOHaHHS, Ki1acupi-
Kallis K Pi3HOBHUJ METOJOJOTIYHOTO IHCTPYMEHTAPIFO,
III0 3aCTOCOBYETHCSI B HAYKOBOMY TIOIIYKY, HE Ma€ OyTH
BHIAIKOBOIO, a TOBUHHA 33]J0BOJIBHSATH TAKUM BIMOTaM:
a) OXOIITIOBATH BCIO MHOKHHY 00’ €KTIB, 1[0 PO3MOAIIS-
IOTBCS HA TPYNH; 0) MICTUTH YiTKi KpUTEpil po3MeExKy-

BaHHS TPy (TOOTO €JIEMEHTH OJHI€T TPYIH, IPUHANMHI
B MEXax PO3MOJUTY 32 OJHIEI KIaCU(IKAIIHHOW ITij-
CTaBOIO, HE TIOBMHHI BXOANTH 0 iHIIOI TPymH); B) OyTH
BUITPABJAHOIO 3 MO3UIIIT JTOKTPUHU MpaBa Ta/abo mpak-
TUKO-TIPUKJIQJIHAX aCTEeKTIB HOPMATHBHOI perjamMeHTa-
1ii CyCIIbHUX BiTHOCHH.

Tox y Mexax L€l CTaTTi, 3Ba)KalOul Ha BUIICHABE-
JIeHI BUMOTH JI0 Kyiacu(ikarlii 00’ €KTiB, MU IIPOBEIEMO
OIVISIIT HU3KU HAyKOBHX MO3UIIH (SIKI MOXKYTh BUKITHKATH
iHTepec, BPaxoByrUH crienu(iky Ae(eKTiB KpUMiHab-
HOTO TPOIECYaTFHOTO 3aKOHOAABCTBA); TI0 MOKIIMBOCTI
Bi3bMEMO 3a OCHOBY OKpEMi HAyKOBI PO3pOOJCHHS 3
METOIO iX TIOANBIIOTO PO3BUTKY B MEXKAaX JOCIHiKCHHS
Je(heKTiB KPUMIHAILHOTO TPOIeCyalIbHOTO 3aKOHOJAB-
CTBa, a TAKOXK HaBEIEMO OOTPYHTYBAaHHS HEMOXKIIMBOCTI
BUKOPHCTaHHS HAMH THX YHM IHIIMX KiIacu]ikaiiii-
HHUX MiAXONiB; cPopMyTIOEMO MiAXix mo Kiacudikamii
JIe(eKTiB KPUMIHAIBHOTO MPOIECYaTbHOTO 3aKOHOIaB-
CTBA, SIKMH 3MOXKE IOCITYXHTH OCHOBOIO IJISI CTPYyK-
TYpPYBaHHSI BIJIOKPEMIICHHX HAMPSIMIB OCIIKECHHS
nedexTiB y HOpMaTUBHIN pernaMeHTalii KpuMiHaJIbHUX
MpOIIeCyaTbHUX IPABOBIIHOCHH.

Bigpasy Big3HauMMo, IO JOBOJI CKJIQJHO HAIaTH
Ka3yiCTHYHHI MTEPETiK YCIX THX HEJIOMIKIB, SKi MOXKE Mic-
TUTH YHHHE 3aKOHOIABCTBO B IIJIOMY Ta KpPHMiHAIbHE
TpoliecyaibHe 3aKOHOMABCTBO 30Kpema. OKpiM CBOTO
POy XpeCTOMATiHHUX Ne(EKTiB, SIK-TO 3aKOHOAABYI IIPO-
TajJiHH, TPaBOBI KoMi3ii, AeeKTH TepMiHOMOTI, Mmpa-
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BOBa HEBM3HAYEHICTh Ta 1H., ICHYIOTh W 1HII, MOXKJIUBO
MEHIII TOINUPEHI, ajle BiJl TOr0 HEe MEHII HeOe3neyHi
Ul e(DEKTUBHOTO PETYIIIOBAHHS CYCIUIBHUX BiTHOCHH
BaJM HOPMATWBHOI perIaMeHTAIlil: 3aliBe yOJIFOBaHHS,
HepaIlioHaJIbHEe PO3MIIIECHHS FOPUINYHUX HOPM y CHC-
TEeMi JpKepeN KPUMIHAJIBHOTO IPOIECyalbHOrO TIpaBa
abo B Mexax CTPYKTYPH OJHOTO 3 JKEpes;, iCHYBaHHS
B 3aKOHI «MEpPTBUX)» HOPM; IOMHJIKH Yy BCTaHOBJICHHI
CTPYKTYPHHUX 3B’f3KIB i3 BUKOPUCTAHHSIM ONaHKETHUX 1
BiZICHIIBHUX HOPM; Je(DEeKTH TOHATTEBO-KATErOpialbHOTO
arapary; HEBIANOBIIHICTb MK MOBHOIO KOHCTPYKIII€IO
Ta 3MICTOBUM HAIIOBHEHHSIM, SIKE 3aKOHOIIABEI[b IIPArHYB
BiJIOOpA3UTH B 3aKOHI; HAIMIpHA JIeTasi3allis Ta KOHKpe-
TH3ALis]; CTITICTHYHA HEOCKOHATICTD FOPHIMIHIX KOH-
CTPYKIIIH, TEXHIYHI TOMIJIKH Ta 1H.

Po3noxin mepenideHnx 1 AESIKMX I1HIIUX Je(EKTiB
3aKOHOJIaBCTBA JIOCIIITHUKH ITPOTIOHYBAIN 3M1HCHIOBATH
3a JIOCUTh PI3HUMH KiIacu(iKalliiHUMH ITiJICTaBaMHU.

Tak, 3ameXHO Bi BHIY NMpaBWi i BHMOT, SIKi OyiH
nopyieni, B.M. bapanos i B.M. Cupux npomnonysanmu
BCl 3aKOHOAABYI JE(HEKTU PO3MOAUIATH HA TPU OJIOKH:
IOPUIMYHI, JIOTiYHI Ta rpamaruydi. Jlo rOpuauuHUX
MIOMUJIOK aBTOPHU BIITHOCHIIM IIOMIIKH B TIPOCKTYBaHHI
MEXaHi3MiB IPABOBOTO PETyIIOBAHHS, MIPOTaIHHU, HAJ-
MipHY HOPMAaTHBHICTh, MOPYIICHHS CTHJIIO, KOMI3ii MiX
OKpEeMHMHU HOPMAaTUBHUMH aKkTamu. JIoriaHUMHA Tedek-
TaMU BKa3aHi HayKOBIII HA3MBAJIH JIOT14HI CYTIEPEYHOCTI,
BHUKOPHCTAHHS MOHATH HE 3T1IHO 3 IXHIM 3araibHONpHii-
HSATHM 3HAYCHHSM, TTOPYIICHHS CyMipHOCTI BH3HAYCHb
MOHSTh, TABTOJIOTiI0, BH3HAYCHHS HEBIJIOMOTO uepes
HeBizome. Jlo TpamMaTHYHUX TOMUJIOK IPOIMOHYBA-
JIOCh 3apaxOBYBAaTH YTBOPEHHS HOBUX CIIB IUIIXOM
JofaBaHHs npedikca «He» 10 IMEHHUKIB, 3 SKUMH eH
npedikc, SK MPaBUIIO, HE BUKOPUCTOBYETHCS; YTBO-
peHHst Ppa3 3i CIiB, SIKI HE Y3TO/UKYIOTBCS 3a 3MICTOM
a00 TpaMaTU4HO;, BHUKOPHCTAHHS TPaMaTHYHO HEY3ro-
JDKCHUX KOHCTPYKIIiH; HepeBaHTaKCHICTh ()pa3 TOIIO
[1, c. 389-395].

Besnepeuno, MaeMO BU3HATH, IO TAKUW ITiJX1]] 3HA-
YHOI0 MIpOK0 0a3yeThCs Ha 3aKOHOJABYMX peallisxX, a
TOMY € I[IIKOM BUTIpaBIaHWM. Pa3om i3 ThM, Ha HaIml
MOIVISII, aBTOpHU Iii€i Kiacugikamii He BpaxyBaiu, IO
OJTHIEIO 3 TOJIOBHUX BHUMOT, III0 BUCYBAIOTHCS JI0 MpaBa
SIK JI0 CHUCTEMH, € BHYTPIIIHS Y3TO/DKEHICTh 1 diTKa
CTPYKTYPOBAHICTh TpaBa (ramy3i mpasa). llpu mpomy
CUCTEMHO-CTPYKTYpHI J1e()eKTH 3aKOHOIABCTBa, Ha
Kallb, € JOBOJI MOMIMPEHUM SIBUILEM, SIKC B HABEICHIM
kiacugikaiii BiqoOpasKeHHs HE 3HANIILIO.

JlocuTh 1iKaBUM 1 LIJKOM BHIIPABIAHUM 3 TOTJISITY
MPaKTHKK  3aKOHOTBOPYOi Ta MpaBopeaizamiiHol
JUSUTBHOCTI € MiAXia J0 Kiacudikarii 3aKOHOJaBYUX
nedexris, 3anpornonoBanuii T.0. KoBasieHko B Mexax
JOCITI/DKEHHST HEJIONIIKIB HOPMATWBHOT periiaMeHTaIlii
3eMeJIbHHUX BITHOCHH. 30KpeMa, SIK BKa3ye JOCIiTHUII,
«IOpUINYHI Ae(heKTH TPaBOBUX HOPM MOXKYTh OyTH Kila-
cudikoBaHi 3aJIeXKHO Bijl cIOCO0IB MiHiMi3allli IXHBOTO
HEraTUBHOT'O BILUTUBY Ha €()EKTUBHICTh IPABOBOTO pery-
JIIOBAaHHS CyCIHiJIBHUX BiHOCHH. OCOOIMBOCTI MPaBoBO1
MPUPOAH IOpUIUYHUX Ae]eKkTiB 1 cnenudika oKpeMux
PI3HOBUIB NE(PEKTIB 3eMEIBHO-IIPABOBUX HOPM 3yMOB-
JIIOIOTh 3aCTOCYBaHHS JIBOX CITOCOOIB MiHIMI3allii 1ecra-

O1TI3y0UOro BIUTMBY Je(EKTIB HOPM Ha MEXaHi3M Mpa-
BOBOTO PETYJIIOBaHHS: YCYHEHHS TaKuX Ae(eKTiB Ta iX
rogoiaHusD» [2, ¢. 221].

Hespaxkaroun Ha Oe33arnepeuny MiHHICTh TAKOTO ITiJI-
XOIy 3 OIVIIAy Ha HOTO NMPaKTHUKO-TIPHUKIIATHY OPi€HTO-
BaHICTh, BiH, OJJHAK, TAKOXK HE MO30aBJICHUI OKPEMHUX
cyrnepewnBuX MoMeHTiB. [lo-miepiie, Ha Haml MOTIsi,
yCyHEeHHsI Ie()eKTy He MOXKE PO3IIAATUCS SK «CIOCi0
MiHiMi3alii Horo aecTadinai3ylo4oro BIUIMBY», OCKIIBKH
SKIIO 3aKOHOAABYMU AE€PEKT yCyHYyTO, TO BiH YK€ He
BIUIMBA€ Ha MPaBOBIJHOCHHU HABITh y MiHIMaJbHOMY
BUMIpI, OCKIIBKH, TIO CYyTi, IPUIHHSIE CBOE iCHYBaHHS
B MpaBoBiil peanbHOCTI. [lo-Apyre, 4WiTKiCTh PO3MEXK-
yBaHHs KjaacH(}iKamiiHUX TPy 32 BKa3aHUMHU KpUTEpi-
SIMH € JIOBOJII YMOBHOIO, 3Ba)KaIOYH Ha T€, II0 710 OTHOTO
it Toro camoro Ie(eKTy 3aKOHOIAaBCTBA MOXYTh 3aCTO-
COBYBaTHCSl OOM/IBA 3 Ha3BaHMX CIIOCOOIB: IMOJOJAHHS
(SIK BUMYIICHHH THMYacOBHH 3axXiJl OIEpPaTUBHOTO
BUDIIICHHS CHUTYyallii, OCKINbKM HOPMATHBHI 3MiHH €
JIOCUTH «HETIOBOPOTKUM» 1 IOBTOTPUBAJIMM IPOLIECOM)
3 IOAAIBIINM YCYHEHHSIM TaKOTO AC(PEKTY HIIIXOM BHE-
CEHHS HeOOXiTHMX HOPMaTUBHUX KOPEKTHUB.

Takok MpaKTUYHO OPIEHTOBAHOIO, aJie TaKOI0, 1103a-
JIMILAE TPOCTIP, 3 OAHOro OOKY, Ui HAyKOBOT JUCKYCIT,
a 3 IHIIOTO — JUTS MOJAJBIIOTO PO3BUTKY  yIOCKOHA-
neHHs, € 3anporonoBaHa M.O. JKumemoBuMm Kiacu-
¢ikamis aedekTiB mpaBa 3a YacoM BHHUKHCHHS Ha
a) nedexTH, M0 BUHUKAKOTH i 4Yac yXBaJCHHS HOP-
MaTHBHO-TIPABOBUX aKTiB, 1 0) medekTH, 1Mo BUHHUKA-
I0Th Y TIPOIIECi pearnizaliii Ta 3aCTOCYBaHHS HOPM IIpaBa
[5, c. 83]. Cnabkum MmiciieM Takoro MiAXOay, Ha HaIlry
TYMKY, € TOH (hakT, 110 B KJIACHYHOMY PO3YMiHHI 3aKO-
HOJaBYl Je()eKTH He MOXKYTh BUHUKATH B MPOLIEC] pea-
Ji3aiii Ta 3aCTOCYBaHHS HOPM IpaBa, @ MOXKYTh JIHIIE
BUSBISITHCA B MeXax yKa3aHux mpoteciB. Toxx BOaya-
€TBCS, IO B I[LOMY KJIFOUi aBTOP 3MIIlly€ 3aKOHOTBOPYI
Ta TpaBopeatizalliiiHi MPOLECH, CHPSIMOBAHICTh Ta
3aBIaHHsI SIKUX € IPUHIAIIOBO Pi3HUMH. €IHHOIO CUTY-
arriero, sika, Ha HAIIe MEPEKOHAHHS, MOXKC BHIIPABIATH
Takui KIacU(ikaiifHui miaxij (ajge aBTop mpo Ie He
3ayBa)xKy€), € CIPUUHATTS KOHIICTIIi MPereIcCHTHOTO
mpaBa, sKa 1nependadac CTBOPECHHS OPUJINYHUX HOPM B
MpOIIeCi MPaBO3aCTOCYBaHHS. Y MeKaxX KPUMiHAIBHOTO
MPOIECYaNTbHOTO 3aKOHOJABCTBAa YKpaiHU BKa3aHa KOH-
LEeNIIisl 3HAXOAUTh MPOSB MPUHANMHI y IBOX BHIMAIKaX.

[To-nepiie, cBoro pomy MNpaBOBI HOPMH CTBOPIOE
Bepxosuuii Cyn Yipainu (gam — BCY)' 3a pesyinb-
TaTaMd PO3IIIIY KOHKPETHHX KPUMIiHAIBHUX IIPOBa-
Jokedb. Tak, BignosigHo 10 4. 1 ct. 458 KIIK BHCHOBOK
BCY mono 3acTocyBaHHS HOpMU TIpaBa, BUKIAJICHUHN y
HOro TOCTaHOBI, YXBAJICHIH 3a pe3yyibTaraMu po3TIIsIY
CTIpaBH 3 IJCTaB HEOTHAKOBOTO 3aCTOCYBAHHS 3aKOHY
CyIOM KacalliiHOi iHCTaHIIii, € 000B’I3KOBUM JIJIsl BCIiX
Cy0’€KTIB BIAJJHUX ITOBHOBAXCHB, SIKi 3aCTOCOBYIOTh Y
CBOIlf IisSUTBHOCTI BiAMIOBIAHY HOpMY TpaBa, i I BCiX
Cy/iB 3araJIbHOI FOPUCAHUKIIIT, SIKi 3000B’sI13aH1 MPUBECTH
CBOIO CYJOBY NpPAaKTUKYy Yy BiANOBIIHICTH IO CYIOBOTO
pimennst BCY. IIpu npoMy cam 3akoHOJaBellb, 10 CYTi,
BKa3ye, 1110 TAKOTO POy CyJ0Ba IIPAKTHUKA X0OU 1 Ma€ mpe-
LEJICHTHUI XapakTep, NpoTe He MYCHUTh CIIPHUIMaTHCS
SK HEMOXHTHE Ta Oe3amlelsiiiHe IKepeno Ipasa: Cyx

166



HayxkoBwii BicHUK Y KropoJIChKOTO HalliOHAJILHOTO YHiBepcuTeTy, 2016

Ma€ TPaBO BIJCTYIHUTH BiJl MPABOBOI MMO3UIII1, BUKJIAIC-
HO1 y BucHOBKax BCY, 3 olHOYaCHUM HaBEJICHHSIM Bifl-
noBiTHUX MoTUBIB (4. 1 ct. 458 KIIK). BOawaetncs, 11e
MPaBWIIO OOyMOBIICHE THM (DAKTOM, IO 3aKOHOJIABEIIb,
monpu Bcro aproputetHicTh BCY, 3amumiae 3a ocraH-
HIM MPaBO Ha MOMMUJIKY, & TOMY B I[bOMY aCIIEKTi IIiJI-
KOM BHIIPABIAHO TOBOPHUTH IPO MOXIIUBICTH iICHYBaHHS
nedeKTiB mpereIeHTHOTO MpaBa, SIKi BUHUKAIOTh CaMe B
MPOIIEC TPAaBO3aCTOCYBaHHS.

[To-gpyre, 3HaYHO BaroMilIMM 1 CBOTO POAY TaKOXK
MPELEICHTHUM JKEPEJIOM IIpaBa € mpakThka €Bporiei-
cpKoro cyay 3 npas Jroauau (nam — €CILI). Tak, Bia-
nmoBiHO 110 4. 5 ¢T. 9 KIIK kpumiHaibHe nporecyanbHe
3aKOHOIABCTBO YKpPaiHH 3aCTOCOBYETHCS 3 YPaXyBaHHIM
npaktuku €CIIL, a ct. 17 3Y «IIpo BUKOHAHHS PilllCHb
Ta 3aCTOCYBAaHHS MPAKTHKU €BPOIEHCHKOTO Cydy 3 TIPaB
monuHuy [4] mepenbadae, MO CyId 3aCTOCOBYIOTHh y
posnsini cnpaB mpaktuky €CIII sk mkepeno mnpasa.
VY cBOw uepry, npu BCili aBTOPUTETHOCTI BKa3aHOL
€BpOIIEICbKOI IHCTUTYNIT, 3BaXKal0uX Ha BiJIOMY iCTHHY
humanum errare est?, pitmenus €CITJI Takox He 3acTpa-
XOBaHI1 BiJi pi3HOTO POy HENOMIKIB, SIKi LITKOM MOXYTb
PO3IJISLIATUCS SIK 3aKOHOJABYI JAe(DEKTH, 0 BUHUKIU B
IpoIleci peatizamii Ta 3aCTOCYBaHHS HOPM IIpaBa.

JloBoui OpUTiHAJIBHUM € TiIXiX JOCTIJIHHUKIB, sKi
MIPOTIOHYIOTh 3IMCHIOBATH IIOMT BCiX 3aKOHOTABUMX
nedekTiB Ha peajibHi Ta ysBHI [5, c. 86; 3, c. 7]. bes-
MEPEYHO, TAKWW TOTIISA] HE IM030aBJICHUH pallioHalb-
HOTO 3epHa Ta 3HAYHOK MipOr0 0a3yeThCs Ha HASBHUX
y AIHCHOCTI CUTYyaIlisIX, ICKPABOIO IEMOHCTPALIIEIO SIKUX
€ TUCKYCii PaBHUKIB 13 MUTaHb OIIHKK TOTO YW 1HIIIOTO
3aKOHOAABYOTO TTOJIOXKEHHS K Ae(eKTy a0 SIK LiJIKOM
BUITPABJAHOTO KPOKY. Pa3oM i3 1M, Ha Hall MO,
Takui miaxig o knacudikamii aedekTiB 3aKOHOIAB-
CTBa € JIOCUTHb BY3bKOCIIELIaTi30BaHUM 1 XapaKTepu3ye
HE CTUTBKM caM Je(eKT, CKIJIbKH OCOOJUBOCTI HOTo
CyO’€EKTHBHOTO CTIIPUHHSATTS. Y CBOIO 4epry, 1e mo30aB-
JIsI€ MOMKJIMBOCTI 3aIrTHOUTHCS B IOPHIUYHY TIPHPOIY
JeeKTIB 3aKOHO/IABCTBA SIK IPABOBOTO (DCHOMCHY.

HaykoBo npuBaOIMBor0 BUIAETHCS I OJTHA KJIACU (-
Karis i3 3anpononoBannx M.O. XXuiboBum. 3okpema,
aBTOp OOCTOIOE MO JAC(PEKTIB MpaBa Ha TPH TPYIIH:
a) CUCTEMHI; 0) JIOTiKO-CTPYKTYypHi; B) TiHrBicTH4HI. [1ix
cucmemMHumMu Oeghekmamy HayKOBEIb MPOITIOHYE PO3Y-
MITH Ti1 HEJOMIKH 3aKOHO/IaBCTBA, 110 BUHUKAIOTH Y pasi
MOPYIIEHHS 3B A3KiB MK €JIeMEHTaMH CUCTEMH Tajy3i
mpaBa, MK HOpPMaMH MpaBa Ta MPABOBUMH IHCTHUTY-
tamu. ToOTO i cHcTeMHUME Ae(eKTaMHu rarysi mpasa,
Ha TYMKY aBTOpa, BAPTO PO3YMITH CYHEPEUHOCTI MiXK
HAOTro eJIeMEHTaMU, BiJICYTHICTh HEOOXIHUX CIIEMEHTIB,
0 3PEMITOI YCKIIAJIHIOE TIPpaBoOpeaIi3alliifHi mpoIecH.
[Ipu mpomy, popmysroroun aediHiLi0 J02iKo-CmpyK-
mypHux Oeghexmis, NOCTITHAK BU3HAYAE iX SK TIOPY-
[ICHHS, HEJOJIIKM TIEBHUX NPaBUJ, 3aKOHOMIPHOCTEH
noOynoBu cucteMu (Kypcus Haml, — O. JI.) TpyaoBOTO
MpaBa, 110 MPU3BOATH JI0 YCKIATHEHb Y peTrliaMeHTallii
MIPAaBOBITHOCHUH, TA BITHOCUTB IO TAaKUX JIC(EKTIB BHY-

! B6auaeThCes, 1110, BPAXOBYIOUHU PE3YIbTaTH CyI0BOT pe(hopMH, Take MpaBo
nepeiine 1o Benukoi nanaru BCY.

2 JTronuHi BIACTHBO TIOMIUISATHCS (J1aT. ).

TPIIIHI CYNIEPEYHOCTI HOPM Tajly3i pasa. Jlinegicmuuni
Oeghexmu aBTOP PO3LIAAE K PE3YNbTaT MOPYIICHHS
MPaBWJI MOBH y (DOPMYITIOBAaHHS ITIOHATTEBOTO amapary
Ta PaBOBUX NpHUIHUCIB [3, ¢. 89-91].

AHaJi3 BHIIEHABEICHOTO HAYKOBOTO IIJIXOMY IPH
BCii iioro mpUBAOMUBOCTI 3 MOMISAAY MAacIITaOHOCTI
OXOIUTIEHHS 00’ €KTiB Kiacu(iKallii Bce K 3aUIIae Tpo-
CTIp JUIS HAyKOBOI JUCKYCIii Ta MiIITOBXY€E O BUCIOB-
JICHHS] HU3KH KPUTHYHHX 3ayBaKeHb.

ITo-nepire, BOauaeThCsl, 1O 3aPONOHOBAHE ABTO-
POM PO3MEKYBAHHSI CUCHEMHUX | 102IKO-CIMPYKMYPHUX
JedeKTiB € 3HAYHOIO MIpOI0 IITYYHUM, He 0a3yeThcs Ha
00’€KTHBHIN JIHCHOCTI, @ TOMY MPOBECTH YITKY MEXY
MIX BKa3aHMMH rpyrnamMu Je(eKTiB JOCHUTh CKJIAIHO.
Jlo Takoro BHCHOBKY IiAIITOBXYIOTH BHCIIOBICHI
M.O. JKuibloBUM TEpeKOHAHHS BIJIHOCHO TOTO, IO
«cHcTeMHI JeeKTH BUHHUKAIOTh B pasi MOPYHICHHS
3B’S3KIB MK €JIEeMEHTAaMH CHCTEMH Taiy3i Ipaga,
MDK HOpPMaMmH IIpaBa Ta IIPAaBOBHMH 1HCTHTYTaMm», a
JIOTIKO-CTPYKTYPHUMH Ae(eKTaMH € BHYTPINIHI Cy-
MEPeyHOCTI HOPM Taily3i Mpasay, NMpHU IbOMY BH3Ha-
YeHHS Li€l rpynu JIe¢eKTiB HAMAEThCS Yepe3 BKa3iBKY
Ha IIOPYILICHHS CUCTEMHU raly3i mpaBay.

[o-mpyre, KOPEKTHICTh BHKOPHCTAHHS TEPMIHY
«ninesicmuuni Oeghexmuy I TIO3HAUCHHS HEIOMIKIB
(bopMyITFOBaHHS IOHATTEBOTO AIlapaTy i IMPaBOBUX IIPH-
MMUCIB TaKO)X BHKIIMKAE TICBHI 3arepeucHHs. 30Kpema,
SKIIO BECTH MOBY TIPO HEAONIKH (OPMYITFOBAHHS
MIOHSITTEBOTO ATIapary, TO OCTaHHI MOXKYTh K MaTH CyTO
JHTBICTUYHY TpHpOAy (HANpHKIaa, HEBHUIIPABIAHE
BUKOPHCTAHHSI 1HIIOMOBHOT TEPMIHOJIOTIT), Tak i OyTH
pE3yNBTaToOM IMOPYIIEHHS MpaBW (HOPMaNbHOT JIOTIKH
(HampuKIaa, HECyMipHICTE o0csry aediHieHIyMy Ta
nediniency?) [6].

[Mepir HiXK BUKJIACTH BJIACHI BUCHOBKH ILOAO MOX-
JHBOCTI BUKOPUCTAHHS B MEXKaX IMONANBIINX HAYKOBUX
JOCHIKEHh OKPEMHUX CIEMCHTIB BUILICHABEICHOTO ITiJ-
xXomy o kiacugikanii opuIndHuX JedeKTiB, Bia3Ha-
YIMO, IIIO CXO)KUM 3a CBOIM CIIPSIMYBaHHSM € IOBOJI
MOMUPEHU HAyKOBUH MIAXiM, SIKUM TPOTIOHYE IOILT
yciX Je(eKTiB mpaBa Ha J102iKo-cmpykmypui (HEHo-
JIKH, 1110 BUHUKAIOTh BHACIIOK HEJOTPUMAHHS ITPABUIT
JIOTiKH B TOOYIOBI MpaBOBOi HOpMH Ta ii 3aKpiluIeHHI
B TEKCTi HOPMAaTHBHO-TIPABOBOTO aKTy, a TAKOXK y pasi
MOPYIIEHHS BUMOT II0JI0 CTPYKTYpPHU MPaBOBOi HOPMHU) 1
mexnixo-1opuouyni (HeOIIKU He 3MicTy, a popmu npasa
BHACIIIOK HEAOTPUMAHHS BUMOT HOPMOTBOPYOi TEX-
HIKM TP MiArOTOBLI MPOEKTIB HOPMATHBHO-IIPABOBUX
akTiB) [2, c. 175, 189; 7; 8]. 3a3HaueHM# miIxXi, TOMPH
HOTrO TOIIUPEHICTh, TAKOK HE TO030aBICHUI OKpPEeMHUX
Baj. 30KpeMa, TEPMIH «TEXHIKO-FOPUIAMYHI J1eheKTH»
€ TOXIJTHUM BIiJ] TOHSTTS «IOPUJIWYHA TEXHIKA», SKE,

3 Tak, ZOBOJI CKJIAJHO MOSCHUTH OTpedy y BukopucraHHi B Texcti KITK
TepMiHy «in absentia» (4acTHHA 3 aHIIOMOBHOI (pasu-kiimie «to be tried
in absentia») sIK CHHOHIMA — TTOSICHEHHSI TIOHATTS «IIPOBAPKEHHS 3a Bij-
CYTHOCTI IiJI03PIOBAaHOTO a00 OOBHHYBAauYCHOTOY.

430kpemMa, Taka moMmika mMae micte y . 22 u. 1 cr. 3 KIIK, ne mowsTTs,
SIKe BU3HAYAETHCS («Cy/I HEPIIOi 1HCTaHMID»), € MHUPIIAM, HDK HOro BH3Ha-
YeHHsI («paldiOHHMIT, paHOHHMIT y MICTi, MICBKHII Ta MICBKPAHOHHUIA CyJI, IKHI
Ma€ MPaBO YXBAIMTH BUPOK abO MIOCTAHOBUTH YXBAILy PO 3aKPUTTS KPHMi-
HAJIBHOTO ITPOBA/DKECHHS ), OCKUIBKH CY/I TIEPIIOT IHCTAHILii, OKPiM Ha3BaHHUX
3aKOHOJIABLICM PiIlICHb, TAKOK HALICHHIT IPaBOM IOCTAHOBUTH yXBAJTy IPO
3aCTOCYBAHHS IO 0COOU IPUMYCOBHX 3aXOJ(iB MEIMYHOTO XapaKTepy.
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y CBOIO uepry, y ¢GaxoBiil JiTepaTypi BU3HAYAETHCS 5K
«CHCTEMa TIPaBWJI 1 MPUHOMIB MIJATOTOBKH HAHOUIBII
JOCKOHAIUX 32 (popMoIo Ta cmpykmyporo (KypCHB Halll, —
0. J1.) HopMaTuBHHX akTiB» [9, c. 12]. Tomy BOayaeThcs,
0 TEPMIHOM «TEXHIKO-IOPHIUYHI JIe(hEKTH» OXOILTIO-
IOThCS B3araji Oyab-siki Ae(heKTH mpasa, y TOMY YHUCIi i
Ti, SIKi MPUXWIBHUKH BUIIIEHABeIeHOT Kinacudikamii ime-
HYIOTh JIOTiKO-CTPYKTYPHUMH.

BumenaBeneHi MipKyBaHHS JalOThb MOXKIIHBICTh
B3SITH 32 OCHOBY JIBa OCTaHHI 3 PO3NISTHYTHX ITiJXOJiB
1o knacudikanii qeeKTiB 3aKOHOIABCTBA, aJie 32 YMOBU
iX mepedopMaTyBaHHS 3 ypaxyBaHHSIM BHCIIOBICHHX
HAMH 3ayBa)KCHbB, K€ IMOJISITaTHME B TAKOMY.

[o-nepmre, HeMae CEHCY MOMUIATH «CHCTEMHI» Ta
«CTPYKTYPHI» HEJOJIKH, OCKUIBKM TOHSATTS CHCTEMa
(cucrema mipaBa) i CTpyKTypa (CTPYyKTypa HOPMaTHBHOTO
BiJI0OpayKeHHS TTPABOBUX HOPM) HEPO3PUBHO OB’ sI3aHi.
Taknii BUCHOBOK OJHO3HAYHO BUILIMBAE i3 3arajbHO-
NPUITHATOTO B TEOpii MpaBa IMiIX0y 10 BU3HAUYCHHS CHC-
TEMH TIpaBa SIK 00’€KTHBHO 3YMOBJIEHOi BHYTPIIIHBOI
cmpykmypu (xypcus Ham, — O. JI.) mpaBa, sika CKJaja-
€TbCA 31 B3a€MOIIOB’ A3aHUX HOPM, JIOT1YHO PO3MOJije-
HUX IO Tally3sx, miarany3sax ta incruryrax [ 10, c. 260].
Tox B okpemy (ajie eNUHY) epyny CUCMEMHO-CIMPYKMYyp-
HUX Oeghexmié KPUMIHATBHOTO MPOIECYaTbHOTO 3aKO-
HOJABCTBA JOLIILHO BUIISATH HEAOIIKH, II0B’ sI3aH1 3:

a) BIJICYTHICTIO CTPYKTYPHHUX CJIEMCHTIB CHCTEMH
mpaBa, MoTpeda y SKHX € 00 €KTUBHO 3yMOBIICHOO
(mporayvHU B HOPMAaTHBHOMY PETYJIIOBaHHI);

0) HCY3TOPKCHICTIO OKPEMHUX CTPYKTYpHHX CIICMEH-
TiB Ta iX B3a€MHOIO KOH(pOHTaIi€r0 (Koui3ii B HOpMa-
TUBHOMY PETYITIOBaHHI);

B) HAsBHICTIO B3a€MOAYONIOIOUUX (3alBUX) CTPYK-
TYpHHX €JIeMEHTIB (3aliBe 1yOntoBaHHs);

T) HepalioHAJBFHHM PO3MIIIECHHAM FOPHIMYHIX
HOPM Y CHCTEMi JDKepel KPUMIHAIBHOTO IIPOIeCyallb-
HOTO ITpaBa ab0 B MEXax CTPYKTYPH OJHOTO 3 JDKCPEI;

I') IOMIJTIKAMH Y BCTAHOBJICHHI CTPYKTYPHHUX 3B’ SI3KiB
13 BUKOPUCTAHHSM OJIAHKETHHX 1 BIJICHIIBHUX HOPM.

ITo-mpyre, TOHATTS «TEXHIKO-IOPHINYHI HETOTIKI»
€ MaKCHMaJIbHO IIMPOKKUM, a TOMY MIO3HAYa€ HE OKPEMY
TpyIy NMPAaBOBHUX AE(EKTiB MOHATTEBO-KATETOPiaIbHOTO
anapary (K 1le BHUIUIMBA€E 3 JCAKHX HAyKOBHX pOOIT),
a BCl MOXJMBI BaJd HOPMATHBHO-TIPABOBHUX aKTiB.
YV ¢BOIO uepry, BUKOPUCTaHE 1HIIUMHU 10 CIII THUKAMHU JIS
MIO3HAYCHHS [ILOTO K IPABOBOTO SIBUIIA MOHSATTS «JIiHT-
BICTHYHI Je(DEKTH» € 3aHaTO BY3bKHM, OCKUIBKHU 11032
Horo Me)xaMH 3aJUIIAIOTHCS HEHONIKM HOPMAaTHBHOTO
Marepiairy, 1o 3yMOBJICHI MOPYIICHHSM TpPaBHI (Pop-
MaJIbHOT JIOTiKH. ToX BOAYA€THCS JOIMUILHUM TIOPSIT i3
IPYIOK CUCTEMHO-CTPYKTYPHHX JE(PEKTIB KPHMiHAIb-
HOTO TPOIECYaTbHOTO TpaBa BUIUISATH epyny J102IKO-
JiHeGiCMUYHUX Oeghexmig, BUKINKAHUX MOPYIICHHIM
paBwI (OPMANBHOI JIOTIKK Ta/ab0 MPaBUIT yKPaTHCHKOT
MOBH, 30KpeMa:

a) pedeKkTH TepMIHOJOrT Ta MOHATTEBO-KaTeropiasb-
HOTO arapary (3aiiBa CHHOHIMisI, HeKOPEKTHE BUKOPUCTAHHS
TEPMIHIB, HEBHIIPABIAHE 3aCTOCYBAHHS OLIIHHHIX MOHITH Ta
IHIIIOMOBHHX TEPMiHiB; Ie()eKTH BU3HAUCHb TOIIIO);

0) HEUITKICTh MOBHHMX KOHCTPYKIIIH, IO TIPUBOIUTH
JIO0 TIPaBOBO{ HEBU3HAUCHOCTI;

B) HEBIAMOBIJHICTh MK MOBHOI KOHCTPYKIIIEIO Ta
3MICTOBHM HAIIOBHEHHSIM, SIKC 3aKOHOIABEIb IPAarHyB
BiZJOOpA3HUTH B 3aKOHI;

T') HQJIMIpHA JieTallizallisi Ta KOHKpeTH3allis;

I) CTWJIICTUYHA HEIOCKOHAIIICTh FOPUIMYHUX KOH-
CTPYKILIH;

J1) TEXHIYHI TTOMUJIKH.
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