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VIIK 343.1

APEIIT MAWHA Y KPUMIHAJIBHOMY NPOBAI)KEHHI:
OKPEMI ITPOBJIEMH 3ACTOCYBAHHA

VY cTarTi aHAMI3yIOTHCS AEsAKI MPOOIEMHI acleKTH 3aCTOCYBAHHS apelITy Maii-
Ha Yy KpUMiHAJIBHOMY IPOBaKeHHI. [IpOnOHyIOThCS BapiaHTH yCyHEHHSI IPOTajMH,
KOMi3i# Ta IHINNUX IOpUANYHUX AedekTiB unHHOI penakiii Imau 17 KpuminansHoro
MIPOLIECYAIbHOTO KOIEKCY YKpaiHHu.

Knrouosi cnosa: apewm maiina, 3axo0u 3abe3nedentss KpUMIHAIbHO2O NPOBa-
00ICEeHHS1, KPUMIHATIbHE NPOBAOICEHHSL.

B cratbe aHanM3UpYyIOTCS HEKOTOpBIE MPOOJIEMHbIE aCleKThl IPUMEHEHUs ape-
CTa UMYIeCTBa B yroJOBHOM IIpou3BoacTBe. [Ipennaratorcs BapuanThl yCTpaHEHHS
po0eIoB, KOJUIM3HHA U APYTHX IOPUANICCKHX Ne(EKTOB ACHCTBYIOMIECH peIaKkinu
['maBs1 17 YTomoBHOTO MPOIIeCCyaIbHOTO KOIEKCa YKPaWHEI.

Kniouegvie cnosa: apecm umyujecmaa, mepuvl obecneyenis ye0i08H020 NPoU3E00-
€mMea, y2on06Hoe NPouU3800CMaO0.

The article analyses certain problematic aspects of the seizure of property in crim-
inal proceedings. Variants of resolving of gaps, collisions and other legal defects of
the current edition of Chapter 17 of Criminal Procedure Code of Ukraine are sug-
gested.

Key words: seizure of property, measures of providing, criminal proceedings.

Beryn. Crarts 41 Koncrutymii YkpaiHu 3akpiIuiioe, Mo HiXTO He MOXe OyTH IMPOTHITPAB-
HO T030aBJeHHH TpaBa BiacHOCTI. [IpaBo MpUBATHOT BIACHOCTI € HEMOPYIIHUM. 3TiTHO 31 CT. 1
[lepmoro mporokoiy xo KoHBeHIIT po 3aXUCT MpaB JIOAWHE T OCHOBOIIOIOKHUX CBOOOJ HIXTO
He MO)ke OyTH 1030aBJIICHHUH CBOET BIIACHOCTI 1HAKINIE SK B IHTEpecax CyCIJIbLCTBA 1 HA YMOBax,
nepea0aueHNX 3aKOHOM 1 3araJILHUMH MPHHIIMIIAMH MIKHAPOIHOTO TpaBa. 3a3HaueHi Ta iHIN
HOPMATHUBHI TOJIOKEHHSI OOTPYHTOBYIOTH Oe33amepedHy HEeOOXiMHICTh JeTaabHOI periiaMeHTallii
MOPSIIKY 3aCTOCYBAHHS apellTy MaifHa SK 3aXOfy 3a0e3INeUeHHs] KpUMIHAIBHOTO MPOBAKEHHS,
1110 TIOB’sI3aHMH 13 3aCTOCYBAaHHIM KPUMIHAIBHOTO MIPOIIECYaTbHOTO MIPUMYCY (OCTAHHIN MPOSIBIIS-
€TbCSl B 0OMEKCHHI MAaifHOBUX TIpaB Ta iHTepeciB ocobu). Lleit BUCHOBOK TaKOX MiJTBEPKY€EThCS
1 CY/IOBOIO MPAKTHKOIO (32 MiipaxXyHKaMH BUIIUX CyIOBUX 1HCTaHIIH apemT MaiiHa 3aiimMae apyre
MiCIIe 3a KUIBKICTIO 3asiBIIEHUX KJIOMOTaHb 3-IIOMIXK YCiX 3aX0JiB 3a0e3MeueHHs] KpUMiHAIbHOTO
poBaJKeHHS [2]).
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3 yacy npuifHATTS KpuMiHambHOTO mpoliecyanbHoOro Kojaekey Ykpainu 2012 poky (maii —
KIIK VYkpainu) maBa 17 «Apemt maiiHay Oyia MijgaHa YMCICHHAM 1 JOCUTh CYTTEBUM 3MiHAM
1 gonoBHeHHsM. OKpiM TOTO, MOMIOHI 3aKOHOAABYI IMEPETBOPEHHS Yepe3 CBOK IEPiONYHICTh
JICIIO 3HIKYIOTh €()EKTHBHICTh PETYIIIOBAHHS MPOICIypH apeliTy MaliHa, HETaTHBHO BIUTUBAIOTh
Ha MPaBO3aCTOCOBYY JiSUTBHICT, HUHI W JTOCI 3a/IMIIAIOTHECS BIIKPUTHMHU 1 JOCUTH TaKU CyTepe-
YWINBUMU €Ki TMTAHHS 3aCTOCYBAaHHS apellTy MaifHa, sKi i CTaHyTh 00’ €KTOM HayKOBHX ITOIIYKiB
i€l mpari.

JocnimkenHs npoOieMHIX acleKTiB apeliTy MaliHa Habyino PO3BUTKY Y HAyKOBUX J0pOO-
Kax TNPOBIIHUX BUEHHX-TpolecyaricTis, 30kpema: O.B. Bepxormsa-I'epacumenko, 1.B. I0BIOK,
FO.M. I'pomesoro, C.JI. [lepersiakina, O.B. Kamninoi, C.M. Cmoxkosa, O.1O. Taraposa, B. 1. ®a-
punnuka, O.I 1uyo Ta iH.

IMocTanoBKa 3aBIaHHA. METOIO CTATTI € BUSBIICHHS MTPOTAJTUH, KOJII31H Ta 1HIINAX IOPHIAY-
HuX aedekriB y unHHIN penakiii KITK Ykpainu Ta HaaHHS aBTOPCHKIX KOMEHTAPIB 1 TPOTMO3HIIIH
IIOZI0 1X YCYHEHHS.

PesyabraTn gociigKeHHsl. AHaNI3 3aKOHONABYMX IOJIOKEHb, HAyKOBOI JiTeparyp i
CyZ0BO{ NPAaKTUKH Aa€ 3MOTY BUAUIMTH TaKi MPOOICMHI acTIeKTH 3aCTOCYBAaHHs apelITy MaifHa
y KpUMiHAJIbHOMY TIPOBAKCHHI.

1) Bignosinuo 10 4. 4 ¢1.170 KIIK Ykpainu y pasi, Kolu apemrt MailHa 3aCTOCOBY€EThCS
3 METOI0 3a0€e3MeUCHH CIelialIbHOT KOH(icKallil, 0CTaHHiI HaKJIaJa€ThCsl HA MAHHO Mi103PIOBaHO-
ro, 0OBUHYBau€HOI0, 3aCy/’KEHOro ad0 TPeThol 0cOOM 3a HAIBHOCTI JOCTATHIX MiJICTAaB BBaXaTH,
10 BOHO HiANIiTaTUME CreliajibHii KoH(ickanii y Bunaakax, nependoadeHux KpuminaabHUM Ko-
nekcoM Ykpainu. [IporecyanbHuil CTaTyc TpeThoi 0COOH, MO0 MaifHa SIKOi BUPINITYETHCS TUTAHHS
po apelnT, pernamertoBanuii cT. 64-2 KITK Ykpaiuu. Tak, 0CHOBHUMH (KITIOUOBHUMH) T€3aMH ITi€l
HOPMH € Te, IO: a) TPEThOI0 0C000I0, MO0 MalfHa SIKOi BUPIITYETHCS MUTAHHS IIPO apeIlT, MOXKE
Oyt Oyap-saka (izumaHa abo ropuanYHa 0c00a; 0) TpeTs ocobal, momo MaiHa SKOi BHPIIIY€ETHCS
MUTAHHS PO apellT, K OKpeMa IpoIiecyaibHa Girypa BUHUKAE 3 MOMEHTY 3BEpHEHHS IPOKypopa
JI0 Cyy 13 KJIOMOTAaHHSIM TIPO apeliT MaiiHa; B) TpeTs 0co0a, Moo MaliHa SKOi BUPIIIYEThCS MTH-
TaHHSI [IPO APEIIT, Mae Tpasa Ta 000B’s13ku, nependaueni KIIK ams migo3proBanoro, oOBuHyBade-
HOTO, B YAaCTHHI, 110 CTOCYEThCS apelITy MaiiHa.

3MiCT HAaBEAEGHOTO 3aKOHOJABYOTO IMPUIIUCY A€ MOXIHUBICTE KOHCTAaTyBAaTH HAasBHICTh
HEBU3HAYEHOCTI y NMUTaHHI MOMEHTY HAOyTTsI TPETHOIO 0COOOI0 CBOTO IMPOILECYalTbHOTO CTATy-
Cy, a caMe BKa3aHHUi yYaCHUK KPUMIHAIBHOTO MPOBAKECHHS BUHHKAE JIMIIEC HA CTAJil CyIOBOTO
po3msigy abo i Ha cTajii JoCcya0BOro po3ciigyBaHHs. Lle Mae cyTo nmpakTHyHe 3HA4YEHHS, ajke,
stk BuruMBae 31 ¢1.170, 172, 173 KIIK Ykpainu, apeiut mMaifiHa, 30KpeMa TpeTboi 0co0H, MoXke OyTH
3aCTOCOBaHMIA, HacaMIiepell, Ha CTail JOCYIOBOTO PO3CIiTyBaHHs Ha MiICTaBi YXBaJIH CIIiTYOTO
cyaui. Y TakoMy pasi TpeTs ocoba, Ha MaifHO sIKOi OyJI0 HAKJIaICHO apellT, M030aBIIe€ThC MOXK-
JIUBOCTI BUKOPHCTATH MPaBO3axMCHI MexaHi3mu, nepeadadeHi KIIK; Hacamrepen, BoHa He Mae
MpaBa OCKApKUTHU TOAI0OHY YXBaJIy CITY0T0 CY/II Y PAMKaxX KPUMIHAJIBHOTO MIPOBAKCHHS, aJlKe
cyTo (popManbHO BOHa HaOyBa€e CBOTO MPOIECYabHOTO CTAaTyCy (Hacamrepe, paBa Ta 000B’s3-
KH TiJI03PIOBAHOT0, OOBHHYBAaUYCHOT'O, 30KpeMa, TPaBo Ha OCKAPKCHHS MPOIECyaTbHUX PIICHb i
Ji¥ o710 Hel uM 11 MaliHa) JUIe 3 MOMEHTY 3BEPHEHHS npoKypopa 0o cyoy (Buaineno Hamu 4.7,
B.M.) 13 KJIOTIOTaHHAM IO apemT MaifHa. Tak camo 111 0coba He MOXKEe OCKapXKHUTH PIllIeHHs, il
4yl Oe3/IisUIbHICTh OPTaHiB JOCYJ0BOTO PO3CIiAyBaHHs, MPOKypopa MiJ 4ac JOCYyAOBOTO PO3CITi-
JyBaHHS. BpaxoByioun 3a3HaueHe, 3 METO 3a0€3MEUEeHHS HAJEkKHOI peatizalii Takow 0co00ro
CBOIX IpolecyabHUX NpaB, NPornoHyeMo 4. 2 cT. 64-2 KIIK Ykpainu BUKJIACTH y Takii penakiii:
«Tpets ocoba, 1010 MaifHa SIKOT BUPILTYETHCS MUTAHHS PO apellT, BAHUKAE 3 MOMCHTY 3BEpPHCH-
HSI IPOKYPOPA, CIIAIOTO 33 MOTOMKESHHSIM 3 ITPOKYPOPOM 10 CIITIOTO CYII, CYAY 13 KIONOTaHHIM
PO apemIT MaiHay.

Y KOHTEKCTI TOPYIICHOT MPOOJIeMH 3a3HAYMMO, 10 Y CYJOBIM MPaKTHII CPOpPMYyBaIach
MMO3UTHBHA JIJISL TPETiX 0Ci0 TeHeHIisl (TTIX1/1) CTOCOBHO BUPIMICHHS NOAIOHUX cutyartiid. Cyau

' TyT i Hagaui Iewo 3MiHEHO JIerajabHHIl TEKCT HOPMH Y 3B’ 3Ky 3 TEXHIYHUM JC()EKTOM YaCTHUHY 2 Li€i CTaTTi.
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MIPOTNIOHYFOTh BUXOJMTH 13 po3IupeHoro TayMadeHHs 4. 7 c¢1. 173 KIIK VYkpainu, 3riiHO 3 SKO0
i I03pIOBaHMM, OOBWHYBaUYE€HUH, TPEeTi 0COOM MAarOTh MPaBO HAa 3aXUCHHKA, TPABO OCKAPKUTH
CYIIOBE PIllIEHHS II0JI0 apelITy MaiiHa, PO3YyMITH ITiJI «CYTOBUM PIIICHHSM IIIOJI0 apeITy MaiiHa
SIK YXBaJIU CIYUX CY/IJIiB, TAK 1 yXBallU CY/iB 11010 HAKJIAICHHS apeIlTy Ha MaifHO ab0 BiIMOBH
y HOMY, Ha ITiJICTaBi YOTO 3aJUIIATH 32 TPETIMH 0c0o0aMH, 1010 MaifHa KUX BUPIMIY€ETHCS MUTAH-
HSI TIPO ApEIIT, TIPaBO HAa OCKAPKEHHS YXBaJl CILAYNX CYA/iB, HE 3BaXKal0Un Ha Te, 10 JAe-tope IXHi
MpoliecyabHi paBa Ta 000B’sI3KW BUHUKAIOTH JIMIIE HA CTa/ii CyI0BOro po3risay (0mocepeaKo-
BAHO 1Ie BU3HAYa€ThCA, Harpukiiaz, yxsanow BCCY Bix 06.12.2016 p. y cripai Ne 539/670/16-k).

2) 3rigno 13 a63. 2 u. 10 ct. 170 KIIK Ykpainu He Moxe OyTH apeliToBaHe MaifHO, SIKIIO
BOHO TiepeOyBa€e y BIACHOCTI TOOPOCOBICHOTO Ha0yBada, KpiM apemTy MaifHa 3 METOro 3abe3Iie-
YeHHS 30epeKeHHsI peYOBUX HoKa3iB. O3HaKU 100OpocoBicHOTO HaOyBaya 3a3HaueHi y ct. 388 1u-
BIJTLHOTO Koziekey Ykpainu. Ha ix ocHoBi [Tnenym BCCY chopmyBap aedinimiro ocranaboro. Tak,
3rigHo 13 .25 [Tocranosu [Tnerymy BCCY «IIpo cyoBy mpakTHKY B CITpaBax Ipo 3aXUCT MpaBa
BJIACHOCTI Ta IHIIMX pedoBuX mpaBy Bix 07.02.2014 p. No 5 HaOyBa4 BH3HAETHCS JJOOPOCOBICHUM,
SIKIIIO ITiJ] YaC BYMHEHHS NIPAaBOYMHY BiH HE 3HAB 1 HE MIT' 3HATH MPO BIJICYTHICTH y MPOAABIIS MIPaB
Ha BIIIY)KCHHS MaifHa, HAPUKIIAJ, BXHUB YCiX PO3YMHHX 3aX0JliB, BUSBHB 00CPEKHICTh Ta 00ad-
HICTB JUIs1 3’ICyBaHHS TPAaBOMOYHOCTEH MPOABIIS HA BiUyXeHHs MaifHa. [Ipu nboMy B misax HaOy-
Baya He Mae OyTu 1 HeoOepekHOi (POPMM BUHH, OCKUIBKHU BiH HE JIMIIIE HE YCBiOMIIOBaB i He Oa-
JKaB, a i He JIOMyCKaB MOXIIMBOCTI HACTaHHS Oy/lb-sIKUX HECTIPUSTIUBUX HACIIIKIB [T BIIaCHUKA.
He3sBakaroun Ha BiIHOCHY BU3HAUEHICTh B aCIIEKTi MOHATTS 100pOCOBiCHOr0 Ha0yBaya, BCE OIHO
3aJIUILAETHCA BIIKPUTUM MUTAHHS: XTO 1 SKUM YMHOM Ma€ JOBOJUTU JOOPOCOBICHICTh (HEL00pO-
COBIiCHICTH) HaOyBaua MaifHa y KpUMiHaJIbHOMY IpoBapKkeHHI? Cepell HayKOBIIB Ta MPAKTHIHUX
MPALiBHUKIB BIJCYTHS €HICTh MOISAIIB MO0 I[bOTO MUTAHHA. Tak, OJIHI MPOIECYaTicTH BBaXa-
I0Th, III0 00OB’SI30K JOKa3yBaHHS I1i€i 03HAKHM HaOyBada ITOKIATAETHCS HA 0COOY, IO 3BEPTAETHCS
JIO CJIITIOTO CYIUIl, CYy 13 KJIOMOTAaHHSIM PO 3aCTOCYBAaHHS apelTy, SKa y caMoOMy KJIOTIOTaHHi
Ma€e oOTpyHTYBaTH HeTOOPOCOBICHICTh HAaOyBaya; iHII MMEPEKOHAHI, 110 JIOBOJAUTH CBOIO J00pO-
COBICHICTh Ma€e caM HaOyBad IIJISIXOM 3BEPHEHHS 3 MO30BOM IIPO BH3HAHHSA HOTO JTI0OPOCOBIC-
HUM Ha0yBadeM JI0 Cy[y 3arajibHoi ropucIukilii abo rocrnomapeskoro cyay [9]. Ha mam mormsi,
y Oyab-sIKOMY pasi HaiJIinmmM 3aco60M BUPIIIEHHS 3a3Ha4eHO] MpoOIeMH BOAUaeThCs BTPYIaHHS
HOPMOTBOPIIS 1 BUCIIOBJICHHS HUM CBO€1 BOJI IIIJISIXOM BHECEHHS BiJIIOBITHUX JIOTIOBHEHB JI0 a03. 2
4. 10 ct. 170 KIIK Ykpainn.

3) Yactuna 2 ct. 171 KIIK Ykpainu BU3HaAuae€, 110 JO KJIOMOTAaHHS CJiI40T0, IPOKYpPO-
pa mpo apelt MaiiHa MaroTh OyTH J10/laHi OpuTiHaiIM abo Komii JTOKYMEHTIB Ta iHIIMX Marepi-
aliB, SIKAMH CIIITYHH, MPOKYPOp OOTPYHTOBYE MOBOAM KIOMOTaHHS. TITyMaueHHS Ii€l HOPMH
JO3BOJISIE TIHTH BUCHOBKY, IIO 3aKOHONIABEIb HE 3000B’sI3y€ CIIAYOro, MpOKypopa HajaBa-
TH KOITIF0 KJIONMOTAHHs Ta KOIii BHIICHABEICHUX MAaTepialliB IiJ03pIOBaHOMY, OOBHHYBauCHO-
MY, 3aCYUKCHOMY, TPETIM 0c00aM, IOpUANYHIA 0C001, MO0 SKOT 3MIHCHIOETHCS MPOBAKCHHS
(1 mpeacTaBHUKY ), 0cO0I, sIKa B CHITY 3aKOHY HEce IMBUILHY BIIMOBIATBHICTH 3a KOy, 3aB/a-
Hy AisiMu (0€31sUTBHICTIO) T1103pI0BAHOT0, 0OBHHYBAa4YE€HOTO 200 HEOCYIHOI 0CO0H, 110 CKOTIa
CYCIUTBHO HeOe3meyHe MiSHHS. 3aUIIA€THCS HE 30BCIM 3pO3YMIINM, YU € TAaKUH 3aKOHOJaBUHMH
HiAX17 TIeCHPSIMOBAaHUM a00 K MPOCTO MA€ MICIe HEMOCIiOBHICTh aBTOPIB 3aKOHY, OCKIIbKH
y BU3HAYE€HHI HOPMaTUBHOI KOHCTPYKIii iHIIIFOBaHHS 3aCTOCYBaHHS TaKUX 3aXOJiB 3a0e3meueH-
HSl KPUMIHAJIBHOTO MTPOBAKCHHS, SIK TAMYACOBE OOMEKEHHS Y KOPUCTYBaHHI CIeliaJbHUM Ipa-
BOM, BIJICTOPOHEHHS BiJ MMOCajy, 3am001KHUX 3aX0/iB Ha CIIAYOT0, MPOKYpOpa MOKIAAa€ThCs
000B’S30K HaJaTH MiJ03PIOBAHOMY, OOBHHYBAaY€HOMY KOIii KJIOMOTAHHS 1 MarepiaiiB, AKUMH
BOHH OOI'PYHTOBYIOTH JI0BOJU KJIOMOTaHHS (1. 2 a63. 2 4. 2 ¢T. 150, m. 2 a063. 2 4. 2 cT. 155, . 3
4. 3 c¢t. 184 KIIK Ykpainu BiIIOBIAHO).

Tox BapTO MIATPUMATH BUCIIOBJIICHY Y CICUIalbHIM FOPUIUYHIN JiTeparypi MPOIMO3HUIII0
(O.B. Bepxornsia-I'epacumenko, M.A. MakapoB) HOPMaTHBHO 3aKPIMMTH aHAJIOTIYHUN 000B’ 30K
JUTSL CITIZTIOTO, TPOKYpOpa 1 Y pasi 3BEpHEHHsI 3 KJIOTIOTAaHHSIM TIpO apermT MaiiHa [5, ¢. 20], amxke
Taka yHi(iKaIlis mpoueaypu 3aCTOCYBaHHS 3aXOJIiB 3a0e3NCUeHHS KPUMIHAIBHOTO MPOBAKCHHS
3YMOBHUTbH €JTHICTh ITPABO3aCTOCOBHOI MPAKTHKH.
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4) Bimnosigao 1o 4. 1 c1. 172 KIIK Ykpainu KJIOMOTaHHs PO apelT MaiHa po3IIsIaeThCs
CIIIZTYUM CYJJICEO, CYIIOM He TI3HIIIe IBOX JIHIB 3 JIHS MOTO HAJIXO/DKEHHS JI0 CYIY, 33 y4acTIO CIIiJ-
4oro Ta/abo MpoKypopa, MUBUILHOTO MMO3MBAaYa, SIKIIO KJIOMOTAHHS MOJAHO HUM, ITiJIO3PIOBAHOTO,
OOBMHYBAYCHOT0, 1HIIIOTO BIIACHWKA MalHa, 1 32 HAasBHOCTI — TaKOXK 3aXHUCHUKA, 3aKOHHOTO TIPE/I-
CTaBHHUKA, MMPEJCTABHUKA FOPUIUYHOI 0COOH, 100 SKOT 3MIHCHIOETHCS MPOBaKeHHs. HenmpuOyTTs
IUX 0Ci0 y CyJoBe 3aciJaHHs HE MEPEeIKO/DKAeE po3MIAay kionoTaHHs. [lepr 3a Bce, Big3HAUNMO
HE JIOCUTb «BJAITY» PENaKIlIo Ii€] HOpMH CyTO 3 rpaMaTUYHOi (MOBHOI) TOUKHU 30py, 00 HE 30BCIM
3pO3yMiJI0 HEMPUOYTTS SIKMX OCI0 Yy CyJOBe 3aciJlaHHs He MEePEeLIKOPKAE PO3IVISATY KIOMOTaHHS —
JIUILIE 3aXUCHHUKA, 3aKOHHOTO MPEeICTaBHUKA, IPEICTABHUKA IOPUIUYHOT 0COOHU, LI0MI0 SKOT 3a1HCHIO-
€TBCS MTPOBAHKEHHS, a00 K, OKPIM IMX 0Ci0, IIIe 1 CIITIOro Ta/abo MpoKypopa, IUBLILHOTO MO3H-
Baua, IMiJ103PHOBaHOr0, 0OBUHYBAYCHOTO, 1HIIIOTO BlIaCHUKA MaiHa. ToX € OYeBHIHOK HEOOXIHICTh
BHECEHHS BiIOBITHUX HOPMAaTHBHHUX KOPEKTUB (KOHKPETHA IIPOTIO3UILsI Oy/Ie BUKIAICHA HIDKYE).

BaxnuBo 3a3HaunTH, 10 3aKOHOJIaBYA KOHCTPYKIIis, 3akpimuieHa y 4. 1 ct. 172 KIIK Vkpa-
THH, TIAAETBCS KPUTHIN JIesikuMu HaykoBIsimu. Tak, O.B. Bepxorsaa-I'epacumenko, 1.C. boopa-
KOBa 3a3HAYAIOTh, M0 Ky pasi, KOJIH CIIIT9Ui, TPOKYpop abo iHII 3aiHTepecoBaHi 0COOM HE TpH-
OyBarOTh y CyJOBE 3aciJaHHs, TO (JAaKTHYHO CIIIJUYUN CyIJs, CYJl € EIMHUM Y TPhOX 0cobax: BiH i
Cy0’€eKT OOTpyHTYBAaHHS BHMOT, 1 Cy0’€KT 3amepeueHb MO0 IX CyTi, i Cy0 €KT BHPIMICHHS CIIOPY.
3 TaKuM PO3MOJIIOM TATaps TOKa3yBaHHS y MisIIBHOCTI CIITYOTO CYIL, CyAy HE MOYKHA TIOTO/IU-
Tuch. Takoro, 1110 BiAMOBia€ 3MarajbHiil oOyI0BI poIiecy, BOaYaeThCcsa HOpMa 3aKOHY, BiJIIOBiA-
HO JI0 SIKOi CIiJunii a00 MPOKYpOp € 000B’A3KOBUMH yUYaCHHUKAMHM CYIOBOTO 3acilaHHs, TpUuiMaro-
4yl Ha cebe 1ei Tsrap» [6, c. 341-342]. [TiaTpumyrour 3a3HaueHy MO3MIIiI0, BOAYa€EMO TOLITBHUM
BUKJIACTH Jpyre pedeHHs 4. 1 cT. 172 y Takiit penaxii: «HenpuOyTTs mino3proBaHoro, 0OBHHYBa-
YECHOTO, HIIOTO BIACHHKA MaifHa, 1 32 HASBHOCTI — TaKOK 3aXMCHUKA, 3aKOHHOTO MPEICTABHUKA,
MIPeACTaBHUKA IOPUANIHOI OCOOH, IIOJ0 SIKOI 3MIHCHIOETHCS MPOBAIKCHHS, ¥ CYIOBE 3aciTaHHs
HE TEePEIKOKAE PO3IISAY KIONOTaHHs». Taki 3MiHH Nepe0adarTh 000B’ I3KOBICTh y4acTi CIIiJI-
90ro, IPOKypopa, IUBIIFHOTO MO31BaYa (SKIIO KIOMOTAaHHS TOaHe HIM) 32 PO3IIALY KIOIOTaH-
HS TIPO apelT MaiHa, Mo € HeoOXiJTHOK YMOBOK JOTPHUMAaHHS 3aca]l KPUMIHAJIBHOTO CyIOYHH-
CTBa, 30KpeMa, 3MaraJbHOCT1 CTOPiH Ta CBOOO/IN B IMOJIAHHI HUMH CY/Iy CBOIX JIOKa3iB 1y JOBEJCHHI
nepes CyIoM iX IepeKOHIMBOCTI.

5) A63atiom 7 4. 7 ct. 173 KIIK Ykpainu nependadero, 1o mijgo3proBanuii, 00BUHYBaYeHUH,
TpeTi 0co0M MaroTh MPaBO Ha 3aXHCHUKA, MPABO OCKAPKUTH CYI0BE PIllICHHS IIO/I0 apelTy Mai-
Ha. [{luM HOpPMAaTHBHUM MOJIOKEHHIM KOHCTATYIOThCS OJpa3y JBi Ba)IIUBI rapaHTii IS Mi103pIo-
BaHOTr0, 0OBUHYBAYE€HOr0, TPETIX OCIO — MpaBo Ha npodeciiHy NpaBHUYY AONOMOTY (ILOIIpaB/a,
OCTaHHE Ma€ Miclle, HacaMIlepel, y BUMaaKax, nepeadaueHux aos. 2 4. 4 ct. 64-2 KIIK Ykpainw,
OCKIJTBKH B a03. 3 1i€i YacTHHH WIETHCS PO TaK 3BaHE «3aKOHHE IPEICTaBHUIITBOY» (BIACHUKOM
MaifHa 3a UM a03a1oM MOKEe BUCTYIIATH JIUIIIE IOPUINTHA 0c00a, a ii MPeICTaBHUKOM — KePiBHIK
YH 1HIIa 0c00a, YITOBHOBaKEHA 3aKOHOM a00 YCTaHOBYMMH JIOKYMEHTAMH, TIPAI[iBHUK FOPUTMIHOT
0Cco0M 3a JTIOBIPEHICTIO, K1 HE 3aBX/IM BIAMOBIAa0Th BUMOraM, BctaHoBieHUM KITK miist 3axucHu-
Ka, 1, IK HACITiJIOK, HE 3aBXKJIM MOXKYTh HaJIaBaTH ITPaBHUYY JIOTIOMOTY ), TOI SIK B 203. 2 — 1po 0co0y,
sKa y KpIMIHAJIEHOMY TPOBA/DKEHHI Ma€ MpaBo OyTH 3aXHCHUKOM, TOOTO 0Cc00y, sIKa y Oyab-sIKOMY
pasi Moxe HagaBaTH NMpo¢eciiiHy mpaBHIYY TOMOMOTY Ta IPaBO HA OCKap KEHHS CYZJOBOTO PillleH-
Hs (SIK yke OyJ10 3a3HaueHO BUIIIE, YXBAJIM CIIYOTO CYIII Ta CYIy).

VY 3B’s3Ky 3 IIUM BBa)Ka€MO 3a MOTPiOHE 3BEPHYTH yBary caMe Ha IpaBo IiJI03pIOBAHOTO,
00BHHYBa4Y€HOTO, TPeTiX 0ci0 Ha 3axucHuKa. CUCTeMHUH aHami3 BianoBigHuX nonoxenb KIIK
VYkpainu, i, Hacammnepen, a63. 7 4. 7 ct. 173 KIIK Ykpainu, 103Bosisi€ 3p0OUTH TaKi 3aCTEPEIKEHHS:
Mo-TIepIie, HE3BaXKAIOUM HA OCOONUBY 3HAYYIIICTH IPaBa Ha 3aXUCT, TyOIIOBaHHS IIHOTO IIpaBa
U TT1I03PI0BAHOT0, 0OBHHYBAYCHOTO (TIpaBO Ha 3aXMUCHUKA ISl HUX IependaueHo y crartsax 20 ta
42 KIIK VYkpainu) 3 TOUYKH 30py HOPMOTBOPUOI TEXHIKH € HE 30BCIM MPUHHITHAM 1 IPABHIIBLHIM;
mo-apyre, ad3. 7 4. 7 ¢1. 173 cynepeunts ct1. 64-2 KITK Ykpainu, sika 3aKpiliIroe mporecyanbHui
craryc npedcmasHnuxa (BuaiieHo Hamu — A. T, B.M.) TpeThoi 0cobu, 1010 MaitHa SIKOT BUPIIITY-
€ThCS MMUTAHHS MPO apelT, a He 3aXMCHUKA. HaBeseHi apryMeHTH 0O0yMOBIIOIOTH HEOOXITHICTh
BHCCCHHS BiANTOBITHIX HOPMATHBHUX 3MiH.
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6) 3i 3micty 4. 3 14 ct. 174 KIIK Ykpaiau MoxHa 3p061/1m BHCHOBOK, III0 IPABOM Ha BH-
pIlICHHS TUTaHHS TPO CKACyBaHHs apeiiTy MaiHa KIIK naninse TppoxX cy0’€KTiB: CIIiIIOTO cya-
U0, Cy1L (3aJ1eKHO BiJ cTaail KPUMiHATBHOTO HpOBaII)KeHH}I) a TaKOXX MPOKypopa (TUIbKH Y pasi,
KOJM BiH caM MpHUiiMae pilIeHHs Mpo 3AKPUTTS KpI/IMlHaHLHOFO npoBapkeHHS (a03. 3 4. 4 ctT. 284
KIIK YKpalHI/I) a TaKOX, KOJIM MallHO He TIJIATa€ CrielianbHil KOH(I)]CKaLlll) [Ipore 3anumaerscs
HEBUPIIIEHOIO MPpoOieMa MOBHOBaXKEHB CIIITYOTO, SIKUH, 3 OTHOTO OOKY, Ha [LIIEHUH TTPaBOM 3aKpH-
BaTH KpUMiHaJbHE MpoBa/LKeHHS (a03. 2 4. 4 cT. 284 KIIK Ykpainu), a 3 iHIIoro 00Ky, He MOXe
HpUiMaTH PIllICHHS PO CKaCyBaHHS apelluTy MaiHa.

3a3HayeHe BHILE MAa€ CyTO MPaKTHYHE 3HAUEHHS, aJKe 3aJIMIIA€ThCS BIIKPUTHM IHTaH-
HS [P0 JIOJIO apelITOBAaHOTO MaifHa y pa3i 3aKpUTTS KPUMIHAIBHOTO MPOBAKCHHS HA IiICTaBi
MOCTAaHOBH CJIITY0T0. PO3IIIsA IIbOTO MUTAHHS KPi3h MPU3MY HAYKOBUX JOCIIIKECHB Ta CIIAU0-CY-
JOBOi IIPaBO3aCTOCOBHOI MPAKTUKHU O3BOJISIE CTBEPKYBATH, IIO HA MPAKTHIIl 3 METOI0 BHUPI-
IICHHSI CUTYAIlii, III0 CKJIajach, 3yCTPIYalOThCS BUIAAKH: a) 3BEPHEHHS CIITI0TO 3 KIOTOTAHHIM
PO CKAaCyBaHHS apelITy MaifHa 70 CIiagoro cyani (TIpH IbOMY 3BEPTAIOTHCS SIK TIepe]] IPHIHST-
TSAM PIIICHHSM TIPO 3aKPUTTS KPUMIHAJIBHOTO MPOBA/KCHHS, TaK 1 IMICIs YXBAJICHHS BiJIIOBIiJI-
HOI MTOCTaHOBM); 0) 3BEpHECHHS BIIACHWKA (BOJIOJUIBIIA) MaliHa 13 KIOMOTAHHIM PO CKACyBaHHS
aperTy 70 CIIIOTO CyAl y 3B’SI3KY 13 3aKPHTTSIM KPUMIHATIBHOTO MPOBAKEHHS ciigunM. Bin-
3HAYMMO, 110, Ha KaJlb, OOWABA NUIIXU PO3B’sA3aHHS 1€l MPOOIEeMHU € JOCTAaTHbO CHIPHUMH Ta
HeogHo3HauHUMH. [1[0710 epiioro, To MOKHA CKa3aTH, 1110 HOTO MPAaBUIIBHICTh BUKITUKAE OOTPYH-
TOBaHI CyMHiBH, OCKiJIbKM a03. 1 u. 1 ct. 174 KIIK VYkpaiHu BCTaHOBIIO€ BUYEPITHUMA MEpeIik
Cy0’€KTiB, SIKI MAlOTh MIPABO Ha 3BEPHEHHS 3 BIAMOBIAHUM KJIOMOTaHHAM. BiICYTHICTb y IIbOMY
HePEITiKy CIIAI0ro 00YMOBITIOE XHOHICTh TAKOTO BapiaHTa BUPIMICHHS HOTO MUTAHHS. AHATI3yIO-
YH IPYTHi CII0Ci0, BapTO HATOIOCUTH, IO M Y TAKOMY pa3i CIITIHA CYIs Ma€ BiIMOBIISTH y PO3-
IS TAKOTO KIIOTIOTAHHS, BUXOISIYM 3 TOTO, IO HOTO KOMIETEHINS Y TaKOMY KPHMIHATBHOMY
MIPOBA/KCHHI 3aKIHUYETHCS 3 MOMEHTOM BHHECCHHS BiIIOBITHOT MOCTAHOBH CIIIAUOTO (TOOTO BiH
HE MO)KE BHUPIINIyBAaTH NMUTAHHS MPO CKACYBaHHS apelITy IIOJ0 BXKE 3aKPHTOT0 KPHMiHAIBEHOTO
MIPOBa/DKEHHS). Pa3oM 3 THM, HE MOXKHA BU3HATH TIOMHIIKOBOIO MTO3UITIIO CITITYMX CYIIIB, SKI BCE
K PO3MISAAIOTH 1 BUPIMIYIOTH KJIOTIOTaHHS CIIiJT90T0 200 BiIacHUKa (BOJOAUIBI) MaifHa, SKIIO
IPH [[bOMY BOHH OOTPYHTOBYIOTH PiIlIEHHSI, BUXOJSIUH i3 3aCajl BEPXOBEHCTBA IPaBa, 3aKOHHOCTI Ta
HEJIOTOPKAaHHOCTI Mpasa BracHocTi. OTxe, Oe3cyMHIBHUM € Te, 1o cT. 174 KIIK Ykpainu notpe-
Oye JesiKuX JOMOBHEHb, 110 CTOCYBATUMYTHCS TOBHOBAYKEHbD CI1TYOTO II0JI0 BUPILICHHS MTUTAHHS
PO CKaCyBaHHs apellTy y pasi 3aKpUTTsS KPUMIHAIBHOTO MPOBaKeHHs ocTaHHIM. [linzcymoByto-
YH, BApTO KOHCTATyBaTH, 110 y CleUialbHiN JiTepaTypi BUCIOBIIOIOTHCS Pi3HI TOUKH 30pYy 3 1IbO-
ro npuBoxay (mpumipom, O.B. Bepxormsia-TT ePacUMEHKO MPOTIOHy€e BiJTHECTH BnpimeHHﬂ MTUTaHHS
TPO CKACYBAHHS APEITY 10 BHHATKOBOT KOMITCTEHIIIT CIIITYOTO CyIi, T030aBHBIIH BiIIOBIIHOTO
IpaBa HaBiTh MPOKypopa [5, c. 22]).

BucHoBku. 3a0e31McUeHHS HEMTOPYITHOCTI MpaBa BIACHOCTI 1 JOCSITHCHHS 3aBJIaHb KpUMi-
HAJIBHOTO MPOBAKEHHS MOTpeOye BHECEHHS BIAMOBLIHUX 3MiH 1 qonoBHeHb 10 KIIK Ykpainwu,
a came cT. 64-2 (B acreKkTi MOMEHTY BUHUKHEHHS MPOIIECYaIbHOTO CTAaTyCy TPEThO1 0cOOH, 1010
MaifHa SKOi BHPIIIy€eThCs MUTAHHS PO apemr), ad3. 2 4. 10 c1. 170 (mpo Bu3Ha4YeHHS O6e3rnocepen-
HBO Y tekeri KITK TOPSIZIKY T2 Cy0’€KTa, Ha SIKOTO TIOKJIAJA€ThCS TSArap JIOKa3yBAHHS J00pocoBic-
HOCTI Ha0yBada y KpUMiHAJIbHOMY HpOBaIDKeHHl) 4.2 cr. 171 (CTOCOBHO 3aKpIIJICHHS 000B’SI3KY
CJIITY0TO, MPOKYpOpa HaJaBaTH KOO KJIOMOTAHHS Ta KOIIii MaTepiajiB, SKUMU O6rpyHTOByI-OTLC${
JIOBOJIM KJIOMIOTaHHS, CTOPOHI 3aXHCTY), 4. 1 ¢T. 172 (cTocOBHO 000B’SI3KOBOCTI Y4acTi y pO3MIsiai
KJIOTIOTAHHSI TIPO apelT MaiftHa 0ci0, sIKi [TO/1at0Th 11e KIIOMOTaHHs), a03. 7 4. 7 ¢T. 173 (3 mpuBoxy
JEeSIKUX TIpaB IiI03PIOBAHOTO, OOBHHYBAYECHOTO, TPETiX OCI0 Y BUPIMICHHI MHUTAHHS MPO apeIlT
iXHBOTO MaifHa), a TAKOXK MO0 JIOJIi APEIITOBAHOTO MalHa y pa3i 3aKpUTTsI KPUMIiHAIEHOTO IIPOBa-
JDKEHHS CIILIUUM.
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