www.univer.km.ua VHiBepcuterchki Haykosi sannckn, 2009, Ne 3 (31), ¢. 24-29.

24

KOHCTHTYIIIHE HPABO TA IIPOIEC

@.B.BenicraBchrmii

randudam ropuduunux Hayx, doyenm,

doyenm ragedpu Koncmumyyiinozo npasa Yrpainu
Hauyionanvnol opuduynol axademii Yrpainu

imeni Apocaasa Mydpoeo (m. Xaprie)

YIK 342.5

3JIOBKUBAHHSA ITIPABOM B ITIVBJITYHO-IIPABOBIA
COFEPI K 3ATPO3A CTABLIBLHOCTI
KOHCTHUTYIIMHOTO JIAZY YKPATHH

Cramms npucesuena 0oCcaiOHcenHio nPobIeMy 3N08HCUBAHHS NPABOM
cyb’exmamu nybaiuno-npasosux eiOHOCUH i 1020 eniuey Ha
sabesnevenns cmabiavHocmi KoHcmumyyiinozo aady Yepainu.
3pobrero suctosor, wo darnull 6ud 3106JCUSAHHSA NPAEOM €
Hatlinebezneyniuum, ockiavky nidpusac cami ocHO8U NpPasosor
cucmeMu, nopodicye PosHAPYSAHHS. NPAGOM K COULANLHOW YlHHIcmIO,
sHUNMCYe ehermueHicmy 0epHCABHO20 MeXUHIZMY, 3a2POHCYE
KoHcmumyylitnill cmabiivrocmi.

Cmambs noceswena uccaefo8anuio npodiemvt 310YnompesieHus
npaeom cybsexmamy NYOIULHONPAEOSHLX OTHHOULCHUT U €20 SNUSHUS
Ha obecnevenue cmaduibHOCTNY KOHCIMUTRYYUOHHOZ0 CTNPOS YKPauHbL.
Colenan 6bt800 0 mom, umo OaHHbL U0 310YNOMpPedieHUsS NPLEOM
AGLACMCS HAUBOLee ONACHBIM, NOCKObIKY NoOpbLédent Camll OCHOBYL
npaeoeots cucmenmnl, NOPoHCOaem pasouaposaHie NPLeoM KoK
COYUANVHOU UCHHOCTNYIO, CHUMNCAem ek MUSHOCMb
20cy0apcmeen 020 MexAHUIMA, YePOJEaemm KOHCTRUMYYUOHHOU
CTabuLbHOCIRU.

This item is devoted research of a problem of abusing of the right by
subjects publicly-legal relations and its influences on maintenance of
stability of the constitutional system of Ukraine. The conclusion that
the given kind of abusing of the right is the most dangerous as
undermines bases of legal system is drawn, generates disappointment
the right as social value, reduces efficiency of a machinery of
government, threatens the constitutional stability.

CorrianbHa IMIHHICTE MPaBa AK YHIBEPCAJIBHOTO PEryJIATOPa CYCILUIBHUX BiIHOCHH,
Hacamuepes, IPOABJIACTECA B H0ro MpaKTHYHii peanisauﬁ, TOOTO B PeasIbHOMY BTLJIeHHL
HOPMATHBHOCTI TIPABOBUX IIPHIIHCIB B MUTTA comiymy. [[na craHoBIeHHA s YEpaiHu aAx
JIeMOKPATIYHOIL, IIPABOBOI JEPKABU OCOBINBO BESKJIFIBOTO SHAUEHHS HAOYBAE MPobieMa HPaKTH-
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Hol peamisanii xoneTHTYUiftHMX HOPM, fiki, 3aKPIMIIIOIYM OCHOBOIONOMKHI IPHHIIH
KOHCTUTYIUiHOTO Jlazy, npasa i cBoogu miognHy, ix rapantii, sacagu opramisauii ta
dynknionysanus incTuTyTiB fepasy i cycniiberBa, BUCTYNAIOTH CHUCTEMOYTBODIOIOYHM
YHHHUKOM Ta hyHIamenToM s yeiel cueremu npasa B 1inomy. Hacaigkom nporo npouecy
Ma€ CTaTU BCTAHOBJICHHS B IePYKaBl PesKIMy KOHCTHTYIiiHOI 3aKOHHOCT] T4 IPaBONOPALKY
(a sk BasHAUAETLCA B JIiTepaTypi, Ipasonopsjok s6epirae crablabHicTs i Ha liHicTs B couiymi
[1,c. 627 ]), 110, B CBOIO Yepry, 3a0e3MeuyeThCA TIPAKTHYHOIO [TIET0 JBOX TOJIOBHIX Icono’rmy].ummx
MPUHIUINEB UM TUINB MPABOBOTO PEryJIOBAHHS! 3ArajJbHO-J03BLIBHOrO Ta CIeIiaJbHO-
Jo3BliabHOTO. BiATIOBIIHO /10 MepIioro BiA0YBAETHCS MIPABOBA PErJIAMEHTAITLS B3AEMOBI THOCUH
MUK JIFOABMI, MK ITHCTUTYTEAME IPOME/THCHKOTO CYCIILTBLCTBE, AKUM TapaHTYETECA MOKIUBICTE
JiaTH Oy Ib-AKUM YHHOM T4 Y OYIb-IKHil cI1ocid, He MOPYInyIoun IHIUBIIYAIbHY CBOOOLY,
npaga i cBoGoau IHIMX MIOJeH Y1 3aKOHOLABYO BCTAHOBJEHI saboponu. Jpyruit npuHImn
MOIIMPIOE CBIMl HOPMATHBHUIL BIUIUB BHKJIIOUHO HA OPIaH JePIKABHOI BI&IN, OPIaHi MICIIEBOIO
CaMOBPAYBAHHS, IX TOCATOBUX Ta CIYHOOBUX 0cCi6, 3000B’a8yIoun iX I1ATH JHINE TAKUM
UITHOM T& ¥ TAKHH CII0Ci0, K I1e TIPAMO Iepe0aveH0 KOHCTUTYIIMHO-IPABOBUMHU HOPMAMH 1
JIHIIIe B MEKAX BAKPIILIeHO] 38 HUMH KOMITeTeHITi1. ¥ CBOIll CYKYITHOCTI Bee 11ie € HeoOX1IHO0
TIepeIyMOBOIO 3abeareueH s cTablIbHOCTL icHYI0Uoro B YKpaini KOHCTUTYIIIMHOTO Jaay 1Horo
sacaj.

Pagzom i3 Tum, npaxtinia GYyHKIIOHYBAHHA Maizke Beiel cucTemMu opratiB my0miaHol
BJI&JIU CBLIUUTE, 110 iX BA&IHA JLANBHICTD JOCUTH YACTO MOEIHYETHCA 3 TAKMM HETATHBHUM
COIATEHUM ABUIEM, AK 3JI0BKUBAHHS MPaBoM. To6To Hocll BIaHNX ITOBHOBAYKEHE HEPLIKO
BHUKOPHCTOBYIOTE Haslani im KoHeruTyIiriero Ta sakonamu YKpPaiHu ITPABOBL MOYKIUBOCTI LI
JIOCSTHEHHS 30BCIM IHITUX COIIANIbHO-BHAUNMIX PeadyJIbTATIB, HIK Ti, 3apagn daxux i 6ymo
TPHUIHATO BIIOBIIHI KOHCTATYIIMHO-TIPABOB] HOPMH. ¥ PeayJIbTATI IO/ [I0HOT0 3I0BKHUBAHHS
[IPABOM BaBIAETHCA CYTTEBOI IIKOAU He JIMIIe IpaBaM, cBOGOJAM 1 BaKOHHHM iHTepecaM
TPOMAJISH, aJie ¥ JepsKasi it cycniiberBy B 1iiiomy. [logibHa curyarrid € BKpail HebesmeuHon
iHeILOHyCTI/IMOIO B IEMOKPATHYHIM, rrpaBOBiI‘/’I ;LepmaBi, OCKLITBKH 8 OfIHOTO OOKY I1e TIPHBBOUTH
/o BHeBIpH LIMPOKOT0 3arajy y IpPaBi K colianbHiil IiHHOCT], & 3 APyroro — CTAHOBHTH
HpPAMY 3arposy CTaGLILHOCTI KOHCTHTYWIHHOTO Jafy, ajse BHACNIIOK LbOro, haKTHIHO
CITOTBOPIOETECHA CYTHICTH TOJOBHUX IPABOBHUX IPHUHIIUIIIB, I[0 CTAHOBIATEL HOTO 3aCa/H Ta
TIOPYIIIYETHCSA BCTAHOBJICGHII TIOPSI0K (DYHKITIOHY BAHHS BCHOTO JEPIKABHO-TIPABOBOIO MEXAHIZMY,
Beiel cucTeMM KOHCTUTYITIHO-TIPABOBHUX BiTHOCHH.

Anauia crieriaabHOl HAYKOBOI JIITEPATYPH CBLIUNTE, 1[0 HA CHOTOJHIIIHIM IeHb B YKpaiHi
npobieMa “3IOBHUBAHHSI HpaBOM” B&IHIIAETBCA HEJOCTATHBO TOCHIIMKeHOI0 HI Ha
TeopeTUHOMY PiBHi, Hi B KoHCTHTYLIiHO-IpaBOBil HayI, ocKlTbKY 0 HeaBHBOTO acy Ha
Hel 3BePTaIIN CEOIO YBAI'Y JIMIIe HAYKOBL( B rasysi IMBLIbHOTO 1, 4acTKOBO — KpUMiHATBHOTO
npasa. AJsle HABITH cepej HIX HeMae €THOCT] B IIMTaHHI 1100 00l DYHTOBAHOCT] BUOKDeMIIeHH
niel cnenudiunol nayxosoi Ica'reropu Ta BifmoBiTHOrO TIPABOBOIO ABUILA [2]. fIx nacmigok
HOPMATUEHE 3aKPIIlIeHHs TepMiHY “aIOBKUBAHHSA HPABOM~ 0cOBINBOTO HOMMPeHHs B Yipaiti
Bee 11[e He HaOyJIo, 1 MicTUTECA JUIe B KUIbKOX 3aKoHoAaBunX akrax: B [{usinsuomy Kogexci
Vipaiuu, SKuil He JomycKae Ail ocodu, 10 BUMHAIOTHCH 3 HAMIPOM 3aBJATH KON THIImiH
0co01, & TAKOMK BIOBKHUBAHHSA IIPABOM B iHIINX dopmax (4. 3 cr. 13); B 3akoHax Ykpainu
“IIpo cymoycrpiit”, sxuil 3ab0pOHIEe BIOBKMBAHHSA IIPABOM B MPOIECi IMCIUILIIHADHOTO
MPOB&KeHHS o0 cyxiB (4. 3 cr. 197), “IIpo Koueruryiiituuit Cyn Yipainun™, BigmnosigHo
JI0 SIKOTO BJIOBYKUBAHHS [IPABOM BHBHAETHCS HEOJHOPABOBE HAIIPABJICHHS KOHCTUTYIIHHOTO
MOJAHHSA YN KOHCTUTYIIITHOTO 8BEPHEHHSA 3 TOTO CAMOrO IMUTAHHSA, 10 BIKEe POSIIIALAIOCT
Koncruryniiitnum Cygom (er. 60) Ta “Ilpo imdopmaniio”, cr. 46 akxoro He Jomyckae
BMOBKUBAHHA TIpaBoM Ha indopmariiio. [Ipu 1bomy BiacHe TepMiH “3NOBKUBAHHI
BHUKOPHCTOBYETHLCS | B IHIIIMX HOPMATHBHO-IIPABOBUX AKTAX, &Jie He Y TIOE[HAHHI 3 BKa3IBKOIO
He TPaBo, AK O0’€KT TAKOrO BJIOBKUBAHHI (BIOBKHMBAHHI MOHOIOJBHIM CTAHOBHILEM,
BIOBKUBAHHAM JOCTYTIOM /IO in)opMauﬁ, BJIOBKHUBAHHS CIY>K00BIM CTAHOBHIEM TOLIO).

Coriyr 3asHATHTH, 110 OKPeMi acIeKTH NpobJieM¥ “3/I0BHBAHHA PABOM” POSTIIA/ANN B
CBOIX HAYKOBHX Npariax Taki Haykosi, ak: . A. Tepxues, H. O. Hypaoso, B. I1. I'pubaros,
C. T'. BaiinieBa, H. C. Manenin, O. O. Mamuuoscskmii, I. B. Copernikos, I. €. Cennikos,
I'. 0. CmipnoBa, 0. A. Cyxopykoea, M. M. Xwmine [3-13] ra immi. Ilpo6iemu
KOHCTHUTYIIMHOTO JaLy JOCHIIKYBAIN B CBOIX poboTtax Taki Haykosir, ak: H. O. Bobposa,
H. O. Borgamosa, O. Il. 3aens, B. T. Kadummes, B. ®. Iloropinko, O. I'. Pymauues,
0. M. Tomuka [14-20]ra imui BueHi-ipaBosuasiy. OfHAK, AKIO TEOPETHTHIME POBPOSKAMI
npobJieMH BIOBKUBAHHS MPABOM B YKpaiHi saliManocs He Iye 0arato BUEHHX, TO
KOHCTHUTYIIMHO-ITPABOB focaireHHs B miil cdepi dbaxTnuno BigcyTHi Baaramxi. Oxpemo He
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RocijzxyBaBed | B3acMOSE 30K BJIOBKHUBAHHA IIPaBOM B Iy6iiuHo-mpasosill cdepli Ta
sabesIeteHH cTabinbHOCT] i HemopyIIHOCT KoHCTUTYLitHOTO Naty YEpailu i ioro sacaz,
IO CBLIYUTE PO AKTYAUILHICTD Ta CYTTEBe IPAKTIMHE 3HAYSHHS TeopeTudHoi pospobku miei
HayKoBoi po6ieMu, ocobIMEO 3 OIVIALY Ha cyuacH] BirausHsani peadi,

3 oruIALy Ha Te, 100 0COBINBO HeOEIMETHIM /I KOHCTHTYI[IIIHOTO IPABONOPAIKY I
cTablabHoCT] KOHCTUTYIIMHONO gy YKPaiHu B IUIOMY € 3JI0BKHUBAHHS IPABOM 3 0OKY
cy0’eKTiB ep3KABHO-BJIATHUX TTIOBHOBEYKEHbD, BT il Ta PIIlIeHb AKUX JOCHTE YACTO 3AJIEHKUTH
sarajbHe CTAHOBUINE B CYCITLILCTBI i epiKasi, 1o6pobyT MITEHOHIB MPOMA/SIH, BBAYKAEMO 38
JIOT[LTBEHE CUCTeMHO JOCTLIUTH TTPo0ieMy 3JI0BKUBAHHS IPABOM B ITy6iiaHo-ipaBoBiit cdepi
CYCITLIBHUX BITHOCHH, 3°SICyBaTH HOT0 BILUTUB HA PIBHOMAHITHI COIATHHI IIPOIecH, HAJIEHKHE
bYHKITIOHYBaHHSA JepsKaBHOro MexaHiamy . flk cayino Bigvivae M. M. Xwminb, akTyaisHICTh
I[LOTO JOCIIPKeHHA 00y MOBIIOETHCH 1 HEOOX ITHICTIO 3aM00IraHHSA COITIAIBHOMY BTy, AKUM €
BIIOBKUBAHHS TIPABOM, 110 PYHHYE 3acaju, Ha AKUX 0asyroThesa hyHIaMeHTaTbHI IIHHOCTL
TPOM&IAHCLKOrO cycIinberea [13, ¢, 3]. B pesyabrari sHIRKyeThCa PiBeHB IPaBOCBifoMOCTL
TPOM&/IAHUHEA, POSBUBAETLCS HIMLITICTUYHE CTABICHHS 10 TIPABA, 3POCTAE YFICJIO IIPABOIIOPYIIECHb,
CTABUATKCS T 38rpo3y KOHCTUTYITIMHII JIa]T, K IUTICHA CHCTEMA PEaTBHO ICHYIOUMX CYCITLTBHIX
BiJIHOCHH, OIOCEPEIKOBAHUX [IEMOKDATHYHIM, I'YMAHHUM IIPABOBUM CTATYCOM OCOGH,
JIEEMOKPATHIHIMI TIPUHITAIAMY (POPMY BAHHS, Opradizartil i GyHKITIOHYBAHHS JePyKABHOI BIa/H,
BBACMO/IEI0 PIBHUX il OPrafiB, BUTLHOO T1ANMBHICTIO IHCTUTYTIB IPOMAISTHCHKONO CYCIILIBCTBA,
BaKPIIUIEHNX | rapaHTOBAHUX KOHCTHUTYI[IHO-IIPABOBUMI HOPMAMH.

He mearoun Ha meri 31ilicHeH A B 11ii1 pobOTi JETaIBHOrO AOCTPKOHH 3MICTY KaTeropil
“3IOBIKUBAHHS MPABOM”, JIHIIE Ba3HAYMMO, IO 11 CyTHICTH, HA HAIN TOTJIAL, IONATaE ¥
BUKODHCTAHHI [TPABA BeyTIeped HOro coIfiaIbHOMY MPUSHAYEHHIO, I JOCATHeHHS 1H1101 MeTH,
Hi Tiel, HeOOXITHICTD JOCATHEHH S SKOI ITePeI0AYaB BAKOHOIaBelb B Iporieci GopMyTIOBAHHS
JIEHOTO TIPABIUIA TIOBEAIHKN. PazoM 3 THM, SK CBITYUTE AHAJI3 HAYKOBOI JITePATY DU, TIEPEBAYKHA
GLIBITiCTE TOCHi THUKIB TIPobIeMy 3ITOBKUBAHHS TIPABOM, POSTULSIIAIOTE HOTO JIHITe CTOCOBHO
cy0’eKTHMBHMX TIPAB JIIOIMHU, 3a8HAYAIOYH, 110 Oy [b-AKHI cy0’ eKT MOYKe BJI0BKUBATH JIAIIE
CBOIMU ¢y’ €KTUBHUME IpaBaMu Ta cBobogamu. Ha Harn mormsa, Takuil migxis He MoBHOIO
Miporo BiiduBeae yeiel crermudiku Mporo ABUINA, 0CO0IUBO B Iy OuiuHO-TIpaBoBiil cdepi. 3okpema,
Bavkko morogutucd 3 0. 0. MaiuHOBCHKHM , KM aHATIBY FOUM TIOJITHYHY IIIKO/Y , KOl 3aBIae
BJIOBYKUBAHHS IPABOM CYCIILIBCTBY 1 IepsKaBi, ToB’aaye ii mime 31 3aicHeHHAM cy0’ eKTUBHIX
KOHCTUTYLITHUX TpaB Ta ¢Bo0O[, (BIOBKUBAHHSA BUOOPUYNMM IIPABOM, IIPABOM HA YUYACTH Y
pedepenymi torro) [8, ¢. 66], i He posrnasae 310BKUBAHHA IPABOM 8 GOKY OpraHis IyGsivHo1
BIIE/M Ta X mocaioBux ocid. Apre, Hanpukia, [Ipesugent YKpaitm, 3acTOCOBYIOUH 03 JOCTATHIX
HA T1e TTi/ICTaB, MPABO BETO IT[0/I0 3AKOHIB, MPMMHATHX MAPIEAMEHTOM, PeATi3ye He CBoe Cy0 €KTHUBHE
1paBo, K disuuHAa 0coda, & CBOI KOHCTUTYITIMHI TIOBHOBEKEHHS, AK JEPIKABHO-BIAIHA IHCTUTYITA.
Tax camo yei inrmi Hocll my6IidHO-BASTHUX TTOBHOBAYKEHD, K MPABUJIIO, 3JI0BKUBAIOTH HE
cBOIMM CY0’€KTHBHUMM NPABAMHU, & BaKPIIUICHUMH 38 HUMU TOBHOBEYKCHHSIMH, CBOCIO
KomrereHico. [Ipy oMy, 0coBIMBO CJIijT HATOJIOCUTH, 110 TIOLIOH] 3JI0BKUBAHHS TPABOM
cy0’eKTaMHu BIAHUX IOBHOBYKEHE MTPHUBBOATE 0 3HAYHO OLIBII HETATHBHUX HACIIKIB, HIM
BIIOBKHUBAHHSA cy0’ €K TUBHUM TIPABOM 3 OOKY I1ePeciTHOro rpoMa A HAHA.

Oxpemo ciij sagHaunTH, 0 ¥ BITYUMBHAHIN HAYKOBIM JiTepaTypl MPaKTHYHO He
JOCHLIKEHO TIPO6IeMy TeOPeTUYHOTO PO3MEeXKYBAHHSI TAKUX IOHATH TA SABUIL, AK BJACHE
BJIOBJKUBAHHS IIPABOM, BJIOBXKUBAHHS BJAJ0I0, B3JOBXKUBAHHSA CIYKOOBHM CTAHOBHILEM,
[ePeBUIIEeHHS BJAJH, [EPEBHINEHHS CIIYKOOBIX MOBHOB&KEHb, BJIOBXKHUBAHHS [PABOBUM
crarycom. HesBasgaroun Ha 1eBHY OMMBBKICTE IMX BU/IB ITO3AMPABOBOI MOBeAIHKY cy6’ eKTIB
1y O UHO-BASJHUX TIOBHOBAYKEHb, MUK HUMH ICHY€E CYTTEBA PIBHUIT, OCKLIBKY JeAK] 38 HUX €
TIPABOIOPYIITEHHIMU YK 3IOTHHAMM, & HITH — IMPOCTO HEPABOBHMHU JILAMH, 34 K] He TiepedadeHo
JKOJTHOT FOPUIMYHOI BioBizansHocTl. OHaK, He HAITY LYMKY, MO/Ii0He POBMesKYBAHHS HOCHTh
JIOCTATHBO YMOBHWUH 1, 31e01nbI00TO, cyTO d)yHIcuiOHMLHI/II‘/’I XapaKTep, OCKINbKHU, B AQHOMY
BUIE/KY MOXHA TOBOPUTH JIHIIe PO PisHI GopMH 30BHUBAHHS IIPABOM B Iporieci foro
3aCTOCYBAHHH, PO JOBKHBAHHA THMEH HPABOBIIMH MOYSITHBOCTAMH, Akl HAJQIOTHCA B1/TIOBITHIM
cyb’eKTaM — HOCIAM BJIATHUX MOBHOBAXKEHb. AJJKe BACTOCYBAHHS IIPABA € OIHICO i3
sarasbHOBHBHaHMX GHopM Horo peasisarfii, B iporieci SKo1, 11038 BCAKAM CYMHIBOM, MOKJIHBI 1
3n0BKuBaHHA. ToMy OfHUM 3 HAMGLIBIN AKTYAILHUX 3aBIAHb CHOTOJIEeHHS € HETOIY IIeHH
BIIOBKUBAHHSA TTPABOM, CTBOPEHHS BIITIOBIIHMX MIPABOBUX MEXAHIZMIB 3amoGiraHHsa oMy
HEraTHBHOMY COLJIEHO-IIPABOBOMY SBHIILY .

Pagom i3 Tum, anamia momoskens Kouncturyirii Ykpaiam 108BoJse, HA HAIT TTOTJIST,
3po0uTH 00T PYHTOBAHII BIUCHOBOK, 1[0 HEIIPUITYCTHMICTE 3JIOBKUBAHHSA TIPABOM CJILT BBEIKATH
OJHUM 3 KOHCTUTYI[IMHMX TPUHININB, AK1 sakpimieni B Tekcri OcHoBHOro 3aKoHy
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OTIOCEPEKOBAHO, TOOTO AKUI BUILIMBAE 3 HUSKH KOHCTUTYIIIIHIX IOJIosKeHb: (31 eT.cT. 3,6,
19, 68 Ta HOpPM, I1[0 3aKPIILTIOIOTE BUUYEPITHUI MTePeiK MOBHOBAYKEHL OPraHiB mybaidHol
Bragu). B migTBep/iKeHHA 1IEOMY BHCHOBKY MOKHA HaBecTH Touky 3opy I'. A. Tajxuesa,
AKUM BBasKac, IO IPUHIMMI HEIONYCTHMOCT] 3JOBMUBAHHA Cy0’CKTHBHUMU NPABAMH €
Bara/bHIM NPHHLMIOM TPaBa, SKHH SHAHIIOB cBiil BUpas y GopMi KOHCTHTYIIHHOrO IPHHIMILY,
BLTIOB1HO 10 AKOrO 3ificHeHH A pas | cBo6oj, MIOMIY 1 TPOMaIAHIHA He TIOBMHHO IOPYIIYBaTH
npasa i cBoboxu iHmmx oci6 [21, ¢. 105]. IlpakTiuHo 8 TAKUX 3Ke IOBHINIl BUXOAUTH 1
0. 0. MannHOBCHKUM, AKUH 3a3HAYAE, IT0 TPUHITAT HE[OITYCTHMOCTI 3I0BKUBAHHS IIPABOM
MPOHU3YE CBOIM HOPMATHBHHM BIUIMBOM He JIUIIe OKPeMi raysi npasa, aje il BCIO cHCTeMy
npasa B uitomy [8, c. 171], T06T0 BiTHOCHTECS 10 OCHOBOIIOJIOKHUX [IPABOBHUX IIPHHIIMIIIB,
fAKl, B CHIIY CBOE] BESKJIUMBOCTI, BAKPIIJIEHO camMe Ha KOHCTUTYITHoMY piHi. Binkie Toro, Ha
aymey M. M. Xwming, NpUHITAN HETPUITYCTUMOCT] 3JI0BKUBAHHS TIPABOM, Da3YIOUNCh HA
byHIaMEHTAILHUX 3araIbHOIIONCHKIX IIHHOCTAX 1 KaTeropiax, aa cBOIM 8HAYEHHAM CTOITE
B OJHOMY DSy 8 TAKMMHU B4r&JIbHOJIOICHK MU TIPHHIUIIAME AK IyMAaHI8M, TeMOKPATHAM,
CIIPABEINBICTE. AJle HAMOLIBIN BasKINBe BHAUEHHS Iell IIPUHITNIT Ma€e I Beiel mpaBoBol
JilficHOCT1, OCKLTBKH came BiH TTOKJIaIeHHuI B OCHOBY T'YMAHHOT'O, CIIPABE/[JIMBOTO, 3aKOHHOTO
3I{ICHEHHS TI0CA/[0BIX IOBHOBEYKEHD ATCHTAMH JePraBHoOl Biau. Ha ocHOBI aHoro npuHIgimy
YMHHE BaKOHO/JABCTBO BCTAHOBJIIOE IOPHIMYHY BiIMOBIIAJIBHICTE TeP/KABHUX CIYKO0BLIB,
TI0CATOBUX 0CI0 3a IePeBUINeHHA HUMH CBOIX IIOBHOB&KEHbD, 3A1HCHEHHA HAJAHUX IM IIPaB y
nporupigyi 8 ix npusHavyennam [13,c. 14, 16].

I[OCJIIILJKQHHH HpoGJIeMH BJIOBKUBAHHS IIDABOM B HyGJII‘IHO TIPaBOBIit cd)epl 6yio 6
HeroBHUM Ges anaiisy Bignosiguol xoneTuTyniliHo-paBoBoi mpakTHkK. ¥ 8B’A3Ky 3 HUM
HeOOX1/THO BiIMITHTH, 1110 MPAKTUYHO BCA HOBITHS icTOpiA YKPAIHU IIePEITOBHEHA ITPUKJISIAME
TPUMHATTS OPraHAMH BJIS/H HeTPABOBHX PIITIeHb, BUIAHHS JEPKABHO-BI&HIMH IHCTATY ITLAMI
aKTIB 3 CYTTEBMM II€PEBUINEHHAM CBOIX ITOBHOB&YKEHL ToIo. [Ipu domy Taki pirreHHs
npuitvarorees 1 [Ipeangentom Yipaium 1 mapiaamMenTom, 1 ypsagoM, 1 MICIIeBUME OpraHaMu
JlepsKaBHOI BUKOHABYO1 BJI&IM TA OpraHaMu MicrieBoro camoBpanyeaHHd. o HalGimbin
TOIIMPEeHNX MPUKJIAIB 3I0BKNBAHHS ITPABOM B Iy OriuHo-IpaBoBiit cdepi, Ha HAIT OTJIAL,
MOKHA BlIHeCTH:

a) npusHageHHa [IpesugenTom Ykpainu Beynepeu Bumoram Koneruryiii Bukonyounx
000B’I3KM KePIBHUKIB MEHTPAJILHUX OPraHiB BUKOHABYOI BAA/IH 1 TOIB 00IACHUX JePIKABHIX
aMiHlCTpAaITiit

6) HEOJHOPABOBE BACTOCYBAHHS IVIABOIO JEPIKABH IPABA BETO [0 OJHOTO M TOTO K
BAKOHY;

B) MacoBe synuHeHHd [Ipesugenrom Ykpainu akrie Kabinery Minicerpis 8 Mmotusis ix
HEKOHCTUTYITiiHOCT] 31 8BepHeHHAM 10 Honeruryiiitinoro Cyry;

r) HebarkaHHA IapiaMeHty TpHBMHI‘/’I Yac BUKOHATA KOHCTUTYI[IMHY BUMOTY i
HPHIAHATH 38KOH, AKHI 61 BPery.moBas Horo BIacHy ALsIBHICTh;

T) NpuiiHATTA NapJaMeHTOM BOYeBH b HOKOHCTHTYIIHHIX 3aK0HIB, KOTpI IPOIOBKYIOTH
JILATH IIPOTATOM 3HAYHOTO IePiojly uacy;

) MacoBe JO0OPOBLILHE NPUITMHEHH A HAPOIHIIMI JIEIIYTATAMI CBOIX IOBHOBEYKEHE, 3
MeTOIO JIOCTPOKOBOIO IPHITMHEHHS IMOBHOBLKEHb HAPIAMEHTY Ta IOrpo3a HOBOOODAHMX
HAPOJHUX JIEITYTATIB BI[MOBUTHCH BiJ CKJIAJAHHS MPUCATH, AK 3a¢i MOTITUYHOTO IIIAHTEKY ;

€) roJOCyBaHHA HADOHHMH JIeITy TaTaMi YIcpaj'HI/I UYIKUMHI KapTKaMu, BiICYTHICTH
OKPeMIX HAPOAHHUX JeTlyTariB y ceciitriil sasi, TIpo 10 HaBiTh yETasaoThea Heobimiitai yrogm
MUK DIS8HMMM MOJTITHIHUME CHIIAME;

#i%) BJIOBMKHBAHHS IPABOM Ha JleNlyTatchkuil sanmr — y sacobax macopoi iHdopmartii
IPYKYIOTECH HeoilliiiHi posI{iHKy 8a HOT0 HAIIPABIICHHST;

3) BUKOPHCTAHHS JEITy TATCHKOTO MaH/IATY fK 8ac00y BUMHEHHS 34BiIOMO HEIIPABOMIPHIX
il — GaoKyBaHHS POOOTH OPraHiB AeP;KABHOI BIAIH TOIIO;

i) Bperymoarid Kabinerom MinieTpiB Y Kpaitn cyCIIbHIX BiTHOCHH, 1110 TIOTPE0YIOTh,
Bignosizino 1o Konerurynii ¥ kpaitu BUKIIIOYHOTO 3aKOHOJABYOIO PETYIIOBAHH;

1) DPUHHATTA OPraHaMy MICIIEBOTO CAMOBPSIY BAHHS HE3AKOHHUX DIIlIeHb TOLTO.

OcobnnBo HeGeaNeTHIMIL II0/{GH] BUNIAKH 3II0BASHBAHH [IPABOM € TOMY, IO JOCUTh
uacTo 3AilCHIOITLCA BlIKpUTO it 3yXBaso, iX NPOTUIPABHICTL NOBHICTIO YCBLIOMIIIOETLCH
BI/TIOBITHIME cy6’erTamu, Akl HABITH IyGJIiMHO XNBYIOTBCS IOAIGHIMM JISMEL TH PIIIeHHAMH.
TloziGHe BigKpHTe HEXTYBAHHSA IIPABOM i IIPABOBMMU IIPUIHCAMH 3 GOKY BJIATHUX IHCTHTYIH
TIOPO/I3KY€E 3HEBIPY B IMPABO 1 cripaBeInBicTsb 1y Hepeci‘{HI/IX TPOMEJIAH, Ki pO3yMIIOTh, 1o
PaBOM MOXHA MAHIITYIIOBATH Ha CBOI0 KOPHCT, & fK HACIL/IOK — CYTTEBO SHILKYE NOTeHIA
JIePPKABHOTO MEXAHI3MY, THIPUBAE ABTOPHUTET JEPIKABH, PYHHYE CHCTEMY CTPUMYBAHD Ta IIPOTHBAT,
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CIIPUYMHSE TIEPIOTHI JePKABHO-TIPABOBL KOH(MIIKTH, TIPUBBOUTE JI0 TIOITMPEHHS KOPYTIITIHHIX
SABUII Y CYCITUILCTBI Ta 3I1HCHeHHSA IHITNX ITPABOIOPYIIEHb.

PagoM i3 THM, Ha HAITI TIOTJISA, HAMOLIBIT HeOeITeTHIMU [JIST CTAHOBIOHHS Y KPaiHu JK
IIPABOBOI IEPYKABH € BUIEIKI MACOBOTO 3JIOBYKIBAHHS IIPABOM 3 GOKY OPraHiB cy[0Boi BaIu.
Ockinbku cyam — 1ie HeBiI eMHa CKJIa/[0Ba YaCTHHEA MeXaHI3My JeDyKaBu, BOHU He MOKYTh
TIepebyBaTH B SIKOMYChH 180JIbOBAHOMY CTAHOBHILI ITIO/I0 BaraJIbHUX TTPOBIIeM, AKI MatoTh Mictie
B TIpaBoBil cucremi. QfHIEIO 3 TAKUX CYTTEBHX IIPOOJIeM, KA HACAMIIEPe] BiiONBaeThHCH HA
byHKITIOHYBaHHI Cy/10BO1 BIA&IH € HEY3TOAKEHICTE Ta BHYTPIIIHSA CYIIePewWINBICTD IOTOTHOTO
TaUTy3eBOI'0 BaKOHOJEBCTBA. Y CUTYAIIL], KOJI¥ OJIH] ¥ Ti 3K CYCITLIBHI BIITHOCHHM PEryIIOI0THCA
PIBHNMH HOPMATHBHO-TIPABOBHMI &K TEME TI0-PIBHOMY , Y CY/LIIB € IILTKOM JIeraIbHA MOYKIJIUBICTE
TI0-PIBHOMY BHPIIITYBATH OHOTHUIIHI crIPaBr. A 1ie, 3 OIHOrO GOKY, CTBOPIOE IIIMPOKI MOKIIMBOCTL
JULST BJIOBYKMBAHD, JIJIS MAHIITYJIAITIH 8 IPABOM, & 3 [PYTroro — MiapuBac Bipy y epeKTHBHICTE
IIPABOBOI'O PEryJIIOBAHHS, IIPHHIIKYE ABTOPUTET CY/I0BOI CUCTEMH B LILIOMY .

BBaskaemo, 100 iCTOTHI mepefyMOBH LI 3JI0BKMBAHHA IPABOM CYIAMHU BAKJIEIO
KOHCTUTYIIIHE TIOJIOFKEHHS TIPO Te, 110 IOPYCINKITLA CY/IB MOITHPIOETHC HA YCi MPABOBLIHOCHHM,
1[0 BUHUKAIOTL B jAepikasi. B YMOB&X CYYacHHX YEpaiHCBKUX pealiil 1me ROBBOJIAE
BUKOPHCTOBYBATH CY/| BCYIIepet MeTi NPABOBOrO PeryJIOBAHH, TOOTO HaJae MOKIIHBICTh
MaHiIy 1Al 3 IPaBoM, BUKOPHCTAHHS PABOBHX [IPUIUCIE 3 METOI0 JOCATHEHHS “HelpaBoBoi”
MeTH, IX 38CTOCYBaHHS BCyTIepet LILISM IPABOBOro Pery.moanHsL. Joro papri Jime npuiam,
wosu ykasy IIpesuenta Yxpaitu synuHAIoTECA PIlIHHAM Cy L] PaifOHHOTO Cy 1y, & OKpeMi
Hapo/Hi fleryTaTi Yepes saraibHOflePraBH ay tosisyanbi sacobu Macosoi indopmearti syxsaso
BAABIAIOTE IIPO Te, IO TXHSA MOJITHYHA CHIIA 38 JOIIOMOTOI0 CY JOBHX pillieHb 3a610Kye Oy 1b-
AK1 g1l uM plllleHHs rIaBy JeprKaBu.

TloxibHi paxTi MarOTh BaKOHOMIPDHUM HACIITKOM CYTTEBE TOIIMPEHHS 3JI0BKHBAHHS
npaBoM 3 60Ky cy/0Boi Biaju He inmi cd)epn cycribHuX BigHocHH. fk cBiguaTs umcneHHl
HOBlILOMJIeHHH 3acobiB MacoBol h{d)opmanji HAMYACTIITIE JJ1A YBAKOHOHHST 3aBuLOM0 TIPOTHIIPABHIX
M Ta pilneHs i opradiB IepsKaBHOL BII/IH, 1 OPraHiB MiCIIeBOro CAMOBDSTYBAHHS, 1 PIBHOMAHITHUX
TOCIIOAPIOIYHX CYD’€KTIB BUKOPHUCTOBYIOTECS caMe CyIoB1 pitnenHs. [Ipu uomy 11e mae mictie
HacamIepesl y THX TaTysaX, B AKX 00ePTaroThesa 3HauHi dhiHamcoBl KoruTu: mo-tiepiue, B cdepi
3eMeNIBHUX BIIHOCHH — B ITePEBAKHII OLIBITIOCT] BUTIAKIB B OCHOBY TIePEXOJLY TIpaBa BIACHOCTL
Ha B3eMeJNTbHI JUTTHKY K8y ThCA camMe CY/I0B1 PIIlleH s, IPHYOMY He 3aB3K,IH IMPABOBI; [O-Ipy-
re — B cdepi Oy IIBHMITTBA — HA CHOTOJIHI, HATIEBHE, HEMAaE JKOJHOTO MicTa B YKPaiHi, B AKOMY
6 uncsenni dbaxTi caMoBLIBEHOTO Oy AIBHUIITBA He YBaKOHIOBAIMCH CYIOBUMHU pirtteHHamu (1 e
He JIMBHO, OCKLITGKH B4KOHO/IABYE DTy IIOBAHHS MOYATKY OY/[IBeIGHIX PODIT € BEKPAL OOTAKIINBAM
st OyIiBeIbHUX opramisartiit, mepeabauace HeOOXITHICTE OTPUMAHHS TOASKOIM JECATKIB
PiBHOMAHITHMX YBrO/PKeHb, 8 TOMY HaDAraro IPOCTIIle B CYJL0BOMY MHOPAIKY Y3AKOHITH
HeNpaBoMIpHO posmouarte OyIiBHHIITBO); Io-Tpere, B chepl He3aKOHHOIO 3aXOIJIEHHI
PIBHOMAHITHMX IHBECTHUIIITHO-TTPUBACIMBIX ITIPUEMCTB, 06 €KTIB HOPYXOMOCT] Ta 3eMJII —
JKOHA PeM/IePChKA CXeMa He PealliayeThesd 063 3aB1I0MO HEIPABOMIPHHX CY/IOBUX PIITIeHb; TT0-
verBepre y cepl BUOOPUMX BIIHOCHH, KON JEITy TATAMA PIBHUX PIBHIB CTABAIIH JIVILIE 3aBISKA
JEKLTBKOM CyIOBUM PIIIIEHHAM, SKIMH 0YJI0 CKACOBAHO PEECTPAITIO TXHIX KOHKYPEHTIB, TOITO.
MaciuTabn momMpeHHs MOLIOHUX SBUIL, HA HAIN IOMVISAT, CTAHOBJIATH MPAMY 3arposy
KOHCTUTYIIMHOMY Jaxy YKpaiHu, OCKIIbKN TPHZBOAATEL IO CIOTBOPEHHS CYTHOCTL Ta
CITPAMOBEHOCTI TIPABOBOTO PETyJTIOBAHHSA, TTPUBAIOTE 3aCA/TH CYI0BOI CUCTEMH, KOHCTUTYIIHHOL
BAKOHHOCT] T8 IPABOMOPAIKY B I{LIOMY .

Tarxum urHOM, 3JIOBKHUBAHHS IPABOM caMe 10 cobl, 1 3JI0BIKMBAHHSA TIPABOM B ITyOIIYHO-
TPaBoBiit cdepl 30KpeMa, BITHOCATHCS 0 HAMOLIBII HETATHBHUX SBUIT CYYACHOI KOHCTUTYIIHHO-
TIPABOBOI JIMCHOCTI, OCKLIBKH CYTTEBO HIBEJIIOIOTH 3HAUCHHS IPABA, AK COITIAIBHOT ITIHHOCTI,
CTAHOBJIATE ICTOTHY 3arpo3y KOHCTUTYITIMHIN 3aKOHHOCTI Ta MPABOTIOPSAKY , ILPHBAIOTE OCHOBH
iCHYIOUOro KOHCTUTYITIMHOTO Jaxy ¥ KpaiHu, BHIDKYOTE [IPeCTIK JepyKaBHol cirykou. OcobamBo
HEraTUBHIM € 3HAYHE HOIIUPeHHS IIPAKTUKH BLIBEPTOrO HOXTYBAHHS IIPABOBHME HIPUIIHICAME
cy0’eKTaMM JIePIKABHO-BIAHUX BIJTHOCUH — OPraHaMU 3aKOHOABYO01, BAKOHABYOI Ta CY JOBOT
B/, 8]I7Ke 1 HEMUHYYe TIPI3BO/IHTE JO MOIINPeHHS IIPABOBOTO HIrLIiaMy, 3POCTAHHS PIBHSA
KOpYIiii, BUKJINKAE BHOBIPY IIIMPOKOIo 8araily y MPABO 1 cIipaBe/inBicTs, B epeKTHBHICTD Beiel
JTeprraBHO-BAaHol giamsHocti. ToMy Ha cydacHoOMy erami Jep:KaBOTBOPEHHS 0COOIMBOL
AKTYAJBHOCTI Ta CYTTEBOTO MIPAKTUYHOIO 3HAUCHHS HAOYBae 3aBIAHHA PO3POOKH eDeKTHBHIX
KOHCTUTYIIMHO-ITPABOBUX 3ac001B 3aIto0iraHH s 3JI0BYKUBAHHIO MIPABOM B ITyOJIITHO-ITPABOBIH
cdepi cycIiaTbLHUX BiIHOCHH.
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