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KBAJIIPIKALIIA 3JI0YURHY,
HEPEJBAYEHOI'O BJIAHKETHOIO JUCITIO3ULIETIO

Crartss mnpucBsueHa mpoOiemaMm Kpamipikamii 3704uHYy, MepeadadyeHoro OJIaHKETHOO
JUCTIO3UITIEI0. 3’sICOBaHE TOHSTTS OJIAHKETHOI MUCIO3UIlii (03HAKM), 1 MpaBoBa MPUpPOJA, MICIE B
cucreMi KK, 3mict, popma BupaxeHHs, BUIU. 3aIIpOINIOHOBAHI MTpaBuja (PEKOMEH 1alli1) KpUMiHaIbHO-
NpaBOBOi OI[IHKM BYMHEHOro [isHHS (KBamidikamii 3JI04MHY), MepeadadyeHoro OJaHKETHOIO
JIUCIO3ULIICIO.

Kniouosi cnoesa: keanigpikayis 3104uHy, KpUMIHATbHO-NPABOBA OYIHKA GUUHEHO20 OIsHHA,
KPUMIHATbHO-NPABO8A HOPMA, ONAHKEMHA OUCNO3UYIs, O3HAKA.

Cratpsi moOCBsAImIeHa TmpoOieMaM  KBaTU(UKAIMK  MPECTYIUICHUS, MPEIYyCMOTPEHHOTO
OJIaHKETHOM TUCIO3UIMEN. Y CTaHOBIICHO MOHATHE OJIAaHKETHOM TUCMO3UIUHU (IPU3HAKA), €€ MpaBoBas
npupoga, Mecto B cucteme YK, conmepikanue, ¢popma BbipaxeHus, BUIbl. [IpemioxeHsl mnpaBuiia
(pekoMeHalMu)  YrojJOBHO-IIPABOBOM  OLEHKM  COBEPILIEHHOr0  JAesHUS  (KBaIU(pUKALUU
NPECTYIICHUS] ), IPEAYCMOTPEHHOIO OJJAHKETHON JAUCIIO3ULUEH.

Knwouegvie cnosa: xeanuguxayus npecmynieHnus, y20108HO-NPABOBAs OYEHKA COBEPUIEHHO20
OesnUsl, Y20JI08HO-NPABOBAs. HOPMA, OJIAHKEMHAs OUCNO3UYUS, NPUSHAK.

The article is devoted to the problems of qualification of a crime, provided by blanket
disposition. The notion of blanket disposition (features), its legal nature, place in the system of the
Criminal code, content, form of expression, kinds. Proposed rules (recommendations) for a criminal-
law assessment of a committed act (qualification of a crime) provided by blanket disposition.

Key words: qualification of a crime, criminal-law assessment of committed act, criminal-law
norm, blanket disposition, feature.

Beryn. KpuminanbHuil Koaekc YKpaiHM MICTUTh 3HAUHY KUIBKICTh HOPM 3 OJIaHKETHUMU
TUCTIO3UIIsIMU  (BlacHe 3 ONaHKETHHMH oO3Hakamu). HasBHICTH X 3HAYHOIO MIpPOIO BIUIMBAE Ha
KBaTI(iKaIliIo 3JI0YMHY. 3 LI€H0 METOIO TOIIIBHO 3’ ACYBAaTH MOHATTS OJaHKETHUX JTUCIO3UINHN (03HAK),
ix mpaBoBy mpupoxy, Miciie B cuctemi KK, 3mict, hopmy BupakeHHs, BUIU Ta MpaBuia kBajidikamii
3JI04YHHY, Mepe10aueHOro OJaHKETHOIO JUCTIO3UIIIETO.

IMocranoBka 3aBaanusi. [IpoGrmema OnaHkeTHHMX HOPM (O3HAK, TUCMO3MIINA, MOHATH) Y
KPUMIHAJIILHOMY 3aKOHOJABCTBI TPAaAWIIAHO 3aJUIIAETHCS OO €KTOM yBard HAyKOBIB. Y pi3Hi
nepiod PO3BUTKY KPUMIHAJIBHO-NIPABOBOI JOKTPUHM IbOMY NUTAaHHIO NPUIULSUIM yBary sk
BITUM3HSHI, TaKk 1 3apyOikni BueHi, 3o0kpema: . M. bpaitnin, JI. JI. Mayxman, B. K. 'pumyk,
0. O. Aynopos, C.I. Oauyk, O.B.Ko63eBa, M. I. KoranroB, B. M. Kocouu, B. M. Kynpssies,
H. ®. Ky3nenosa, B. O. HaBpoupkuii, A. O. Haymos, A. Il. Oropognuk, M. 1. [Tanos, M. 1. [Tikypos,
B. B. ITiteupkuii, I'. T. Tkemenianze, M. . XaBpontok, C. JI. lllamuenko, I'. 3. fIpemMko Ta iHmI
nocnigHukd. BomHowac, HU3II TUTaHh KBamidikamii 3704MHYy, MepeadadyeHoro OJIAaHKETHOO
JMCTIO3UIIIEI0, OKpEMa yBara MpHUALIsUIacs HeI0CTaTHBO.

Pe3yabTaTn gociigkeHns. [IoHATTS «OmaHKETHUN», «OJaHKOBUI» BHHHUKIIO Ha MOYaTKy XX
CTONITTS 1 Brepiie Oyno chopMmyiaboBaHO HiMenbkuM KpumiHaiicToM K. binginrom. brankoBumu
(Blanketstrafgesetze), 61aHKeTHUMHM Ha3UBaJIMCS HOPMH, 110 MAarOTh BHUJ OJNAHKY, y SIKOMY CaHKIIS
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BI/IMOBIIa€ HAIKCYy, a AUCMIO3UIlIA — Tii MPOTANIMHI, Y SKI KOMIETEHTHA BJiaJla MOBUHHA 3a3HAYUTH
BIJIMOBITHHMI Haka3 a00 3a00pOHY.

bnankerna nucnosunis (Big ¢p. «blancy — OGunuit — 3arotiBid, ¢popma JUist TOKyMEHTa; YACTUN
apKyIl 3 YacTKOBO BHUKOHAHUM TEKCTOM, a y JPYTidl YacTHHI — NpPU3HAYCHUU IJIs JI0JIaTKOBOTO
3allOBHCHHS) — II€¢ Taka YacTHWHA KPUMIHAJIBHO-TIPABOBOT HOPMH, 3MICT SKOi BH3HAYAETHCS
(pO3KpUBA€ETHCA) HE JMILIE KPUMIHAJIBHUM 3aKOHOM, aje W HOpMamMH IHIOUMX 3aKoHIB Ta (abo)
Mi3aKOHHUX HOPMAaTHBHO-NIPABOBHUX aKTIB: TOJIOXEHb, YCTaBIB, IHCTPYKIIiH, cTaHAapTiB Tomio [1,
c. 120]. Tak, na gymky JI. /I. F'ayxmana, OJaHKETHUMH Ha3UBAKOThCS HOPMHU IpaBa, JUCHO3ULIT HOPM
MpaBa YM O3HAKU, KOHKPETHHUM 3MICT SIKMX PO3KPUBAETHCS Yy 3aKOHI, 110 BIIHOCUTHCS JI0 1HIIIOI TaTy3i
mpaBa, Ta (ab0) y IHIIOMY HOPMATHBHO-TIPABOBOMY akTi [2, c.245]. bnaHKeTHICTh IUCTO3MININ
KPUMIHAJIBHO-IIPABOBUX HOPM CBITYMTH MPO BIACYTHICTH iX KOHKPETHOTO 3MICTy 3a HAsBHOCTI Y HUX
NpSAMUX YA OINMOCEPEAKOBAHWUX TIOCHJIAaHh HAa HOPMH IHINUX Tally3ed TMpaBa, y SIKUX II€H 3MicT
po3kpuBaeTbcsa. CyTHICTh OJIAHKETHOCTI O3HAK (JUCIMO3MUINM, TOHATH) TOJATa€ B TOMY, IO
KOHKPETHHH iX 3MICT 3aJIe)KUTh BiJi HOPM (HOPMAaTHUBHO-TIPABOBUX aKTIB), IO HaJeKaTh JO 1HIIOL
rajry3i rpasa (3aKOHOJ/IaBCTBA).

I'. 3. SIpemko 3a3Hayvae, mo OgaHkeTHa Aucno3uiis B ctaTtTi OcobnuBoi yactuau KK Ykpainm —
1€ CTPYKTYpHUU eJeMEHT 3a00pOHHOI KPUMIHAJIBHO-IPABOBOI HOPMHU, SIKHUH O€3MOcepeHbO JIHIIE
abCTpakTHO Ha3MBa€ abO OMHUCY€E OKPEMi O3HAKH CKJIATy 3JI0YMHY, a JJIs iX KOHKpeTH3auii Biacuiae
(MpsIMO 4M OTIOCEPEAKOBAHO) 710 MPUIHUCIB 1HIINX Tally3ei mpaBa, 0 MOXYTh OyTH (opMalti3oBaHi y
HOPMAaTHBHO-TIPABOBHX aKTaX, HOPMATHBHO-TIPABOBUX JOTOBOpaxX Ta TPAaBOBHX 3BUYASX, 1 SKi
BUCTYMAIOTh J0JaTKOBOK HOPMATHUBHOIO MJCTABOK0 KPUMIHAIBHO-TIPaBOBOI kBamidikaiii [3, c. 44].

Y KpUMIHAJIBHO-TIPABOBIM JOKTPUHI JUCKYCIMHUM 3alIMIIAETHCA TUTAHHS IIOJI0 MPaBOBOL
Npupoau (CyTHOCTI) OJIAHKETHUX JUCIIO3MINN KpUMIHAIBHO-TIPABOBOI HOPMH, TOOTO UM BH3HAYAE
OJIaHKeTHA JMCIO3UIIISI O3HAKH €JIEMEHTIB CKJIaay 3JI0YHMHY 1 JIUIIE JJIs 1X yTOUYHEHHs (KOHKpeTH3allii,
PO3KPUTTS 3MICTYy) BiJICHJIa€ JI0 HOPM IHINUX ramy3ei mpasa [4, c.257; 5, c. 60-61], un icHyBaHHS
OJIaHKETHHX JTUCIIO3UIlIN HAJa€e IPABO HA BU3HAYEHHS O3HAK €JIEMEHTIB CKIIAAy KOHKPETHOTO 3JI0YNHY
CHelialbHO BU3HAYEHUM OpraHaM Jep>KaBHOI BIaJM y BIANOBIAHUX HOPMATUBHO-IIPABOBUX aKTax [2,
c. 251].

JIONUTEHO BiIMITHTH, MO HAWOUIBII TMONIMPEHOI0 Ha CHOTOAHI € TO3HWINiSI, 3TIAHO 3 SKOIO
OJIaHKETHA JTMCIIO3UIliS Ha3WBAa€ O3HAKU €JIEMEHTIB CKJIaIy BIAMOBIIHOTO 3JI0YMHY, 3MICT SIKMX MOXE
OyTH BU3HAUEHUU TIIBKM NUIIXOM 3BEPHEHHS JO 3aKOHIB a00 I1HIIMX HOPMATHUBHUX akKTiB, MIO
BIIHOCSATBCS JO IHIIMX Tally3eld TpaBa Ta 3aKOHOJABCTBa [6, c.49]. BomHouac y KpuMiHAIBHO-
NPABOBIM JOKTPUHI JTUCKYCIHHUM 3aJMINAETHCSA THUTAHHS IOJ0 CITBBIJHOIMICHHS OJIAHKETHOI
TUCHO3ULIT (OHATTS) KPUMIHAJIBLHO-TIPABOBOT HOPMU Ta 1HIIOTAIY3€BOrO MPUITUCY, 10 KOHKPETHU3YE
3MICT Takoi AUCTO3uIlli. 30KpeMa, TeBHI HAyKOBIIl CTBEP/KYIOTh, 110 OJaHKETHA JUCTO3UIlIS HE Mae
CaMOCTIHHOTO 3HAYEHHsS, a € JIHIIe CKJIAJOBOI0 3MICTy HOPM, SIKi BCTaHOBJIOIOTH KOHKPETHI
npunucu [7]. [HII AOCTIAHUKK 3a3HAYalOTh, 110 HOPMH IHIIMX Tady3ed MNpaBa B KPUMIHAJIHHO-
MPaBOBIM perjJaMeHTallii CyCHiIbHUX BIIHOCHH BIJITPAIOTh JOMOMDKHY poJib. BOHM 3aCTOCOBYIOThCS
OCTIJIbKH, OCKUIBKH 1€ Mepe0aueHo KpUMIHAIBHO-IIPAaBOBOIO HOPMOIO, HE CAMOCTIITHO, a JIMIIe MOopsia
13 HOPMOIO KPUMIHAJIBHOTO 3aKoHy [8, c¢. 79]. BBaxkaeMo, 1[0 HOPMHU IHIIWUX Tay3ed TpaBa JIHIIC
PO3KPHBaIOTh, KOHKPETU3YIOTh (YTOUHIOIOTH) 3MICT OKPEMHX O3HAK €JIEMEHTIB CKJIaay 3J0YMHY, IO
nepeadadyeHnii y OJTaHKETHIM JHUCIO3MIlli, BOHU HE 3aMiHAIOTh caMy KPHMIHAJIBHO-TIPABOBY HOPMY Ta
HE 3MIHIOIOTH 11 3MicT. Taki HpPUIUCH BUKOHYIOTH y CTPYKTYpl KPHUMIHAJIBHO-TIPABOBOI HOPMH
KOHKPETH3YyI0uy, CyOcHIlapHy, TOMOBHIOIOUY (YHKIIIIO.

Heo06xiqH0 3a3Ha4nTH, 110 Y JOKTPUHI KPUMIHAILHOTO TIPaBa BUCIOBIIOETHCS MO3UILIS, 3T1THO 3
Kol OnmaHkeTHi aucnosuuii (o3naku) crateit OcoOmmBoi uyactuan KK mopomkyioTs 3mimany
MPOTUNPABHICTD [8, ¢. 79]. IHII HayKOBIIl BBa)KalOTh, M0 MPOTUIIPABHICTh 3aBXKIU 3aJUIIAETHCS
KpUMIHAJIHHO-TIPABOBOIO, @ Ma€ MICIIe JIUIe OJIAHKETHUM crmoci® BUpa3y (OMUCAaHHS) KPUMIHAIBHOL
MPOTUIIPABHOCTI KOHKPETHOTO 37I04MHY [9, c. 224].

Oxkpemi BUEHI CTBEP/KYIOTh, 110 OJAaHKETHA IUCIIO3UIlIS TOBUHHA BIJICWJIATU HE J0 OYIb-IKUX
HOPMAaTHUBHO-TIPABOBUX aKTiB, a Jumie A0 3akoHiB [10, c¢.31]. Iami mocaigHUKM BKa3ylOTh Ha
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MO>KJIMBICTh KOHKPETH3alli 3MICTy OJJAHKETHO1 AUCHO3MII] (03HAKK) TaKOX HOPMAaTHUBHO-IPAaBOBUMHU
akTaMH, 10 HE MarTh CHJIY 3aKOHIB (IHIIMMHU HOPMATHUBHO-TIPAaBOBUMHM akTamu) [4, c.259].
HeBumankoBo Ilnenym BepxoBHoro Cyay VYkpaiHu y po3’SCHEHHSIX, MPUCBSUEHUX 3aCTOCYBaHHIO
KPUMIHAJIBHO-TIPABOBUX HOPM 13 OJIaHKETHUMH AHMCIIO3UIISIMHU, 3BEpTAE yBary Ha Te, 10 TUTaHHA PO
KB (iKaliio AITHHS 0COOU y TaKUX BUIAJKaX HEOOX1JHO BUPILIYBAaTH 3 00OB’SI3KOBUM YpaxyBaHHSIM
HOPMAaTHUBHO-TIPABOBUX AaKTIB, IO MICTATh KOHKPETH3AIlil0 (PO3KPUTTS) 3MICTy OJaHKETHUX O3HaK
€JIEMEHTIB CKJIaay BIAMOBIAHOrO 3104unHy. Tak, 3rigHo 3 m. 2 moctadHoBu [IBCY «lIpo cymoBy
MPaKTUKY y ClIpaBax Mpo 3JI0YMHH Ta IHIII MPAaBONOPYIIEHHS NpoTH AOBKULID BiA 10 rpyans 2004 p.
Noe 17  «ockiibku OUIBIIICTH CTaTeH, SKUMHM TependadyeHo BiAMOBINAIBHICT 3a 3J0YHHHU W
aJMIHICTPATUBHI TPABOMOPYLICHHS TMPOTU JOBKULISA, € OJaHKETHUMH, CyJaM CIiJl PEeTeIbHO
3’SCOBYBaTH, SKUM CaM€ 3dKOHOOA8CMEOM PETYNIOIOTHCS TMPaBOBIAHOCHHU, TOB’si3aHI 3
BUKOPUCTAaHHSM Ta OXOPOHOIO BIAMOBIIHOIO MPUPOAHOIO pecypcy (3emill, Haap, BOA, aTMOCHEPHOIro
MOBITPS, POCTUHHOTO 1 TBAPUHHOTO CBITY TOIO)». BignmoBigHo a0 a63. 1 ta 2 n. 3 moctanosu [IBCY
«IIpo mpakTHKy 3acTOCYBaHHS cyAamMH YKpaiHU 3aKOHOJABCTBA y CHpaBax MpoO JEsAKl 3IOYHHH MPOTU
Oe3neku JOpPOKHBOTO pyxXy Ta eKCIUTyartalli TpaHCIOpTy, a TakKoX @po aJMIHICTPATUBHI
paBOMNOpYyIIeHHs Ha TpaHcropTi» Bix 23 rpyaHs 2005 p. Ne 14 «mpu po3risial cripaB mpo 3J0YUHH,
BIJIMOBITAJIBHICTH 3a SIKi BCTAHOBIICHO cTaTTsaMu 286-288, 415 KK, ciig maTu Ha yBasi, 110 AUCTIO3UIIIT
chOopMyIIHOBAaHUX y HUX HOPM — OJaHKETHI. Y 3B’S3Ky 3 IIUM CYJIM TTOBHHHI PETEIhHO 3’SICOBYBATH 1
3a3HAYaTH y BHPOKAX, y YOMY cCaMe IOJSITajy Ha3BaHI y MEPENiYeHUuX CTATTSAX MOPYIICHHS; HOPMH
SAKUX TPaBWJ, ITHCTPYKIIIH, 1HIIMX HOPMATUBHUX aKTIB HE JOACP)KAHO; UM € MPUUYUHHUN 3B’ A30K MIXK
[IUMU TIOPYIICHHSAMHU Ta TIepe10auyeHUMH 3aKOHOM CYCIILHO HEOE3eYHUMU HACITITKAMI.

BianoBigHo no monoxkeHb, BukiaaeHux y pimenHi Konctutyuiinoro Cyny Ykpainu (crpaBa
PO 3BOPOTHY Mit0 KpUMIHAJIBbHOTO 3akoHy B yaci) Bim 19 kBitHsa 2000 p. Ne 6-pr/2000, GiankeTHa
JUCTIO3UIlIST KPUMIHAJIBHO-TIPABOBOI HOPMH JIMIIE Ha3uBae€ ab0 OMHCY€ 3J0YMH, a JJIsi TOBHOTO
BU3HAYCHHS HOTO O3HAK BiJCHUIAE JO IHIMMX Tamy3edl mpaBa. OCHOBHA OCOOJIMBICTH OJIAHKETHOI
JUCIIO3UIIIT TIOJIATa€ B TOMY, IO Taka HOpMa Mae€ 3arajJibHUN 1 KOHKPETU30BAaHUU 3MICT. 3aeanvHuil
3micm OJIAHKETHOI JWCIIO3MINT MepPeIacThCs CIOBECHO-TOKYMEHTHOI (OPMOIO BIAMOBIAHOI CTaTTI
Oco06nuBoi yactunu KK 1 BKiItOUa€e mosioKeHHsI 1HIIMX HOPMATUBHO-TIPABOBUX aKTIB Y TOMY BUIJISI, B
SIKOMY BOHU C(HOpPMYJIbOBaH1 0e3mocepeIHbO B TeKCTI cTaTTi. Came 13 3araliIbHUM 3MICTOM OJIAaHKETHOT
JUCIO3UIT MOB'sI3aHE BU3HAYEHHS KPUMIHAJIBHUM 3aKOHOM [ISIHHA $IK 3JIOYMHY TIE€BHOTO BHUAY Ta
BCTAHOBJICHHS 3a HBOTO KPHMIHAJIBHOI BiAMOBITAIBHOCTI. Koukpemuszoeanuii smicm OJaHKETHOL
JTUCTIO3UIT mepeadavae MEeBHY JETali3alliio BiIMOBIIHUX MOJOXKEHb 1HIIMX HOPMATHBHO-IIPABOBUX
aKTiB, II0 HAIMOBHIOE KPHUMIHAJIBHO-NPABOBY HOPMY OLIbII KOHKPETHHUM 3MICTOM. 3MiHH, WIO
BHOCATHCS 7O HOPMATHBHO-TIPABOBUX aKTIB IHIIMX Trajdy3ed MpaBa, TMOCHJIAHHS Ha SIKI MICTUTh
OJlaHKeTHA JUCIIO3UIlis, HE 3MIHIOIOTH CJIOBECHO-IOKYMEHTHY (OpMy KpPUMIHAIBHOTO 3aKOHY. Taka
JTUCIO3ULISL KpUMIHAIBHO-IIPABOBOI HOPMHU 3aJIMILAETHCS HE3MIHHOMO [11].

Ha mizgcraBi mpoBeeHOTO JOCIIIKEHHS MOYKHA CTBEPIXKYBATH, 10 OIAHKEMHA OUCNO3UYIS — T1€
CTPYKTYPHHI €JIeMEHT KPHUMIHaJIbHO-IIPABOBOT HOPMH, y SKOMY O€3MOCepelHbO JUIle aOCTPaKTHO
Ha3BaHI YW ONHUCAHI OKpPeMi O3HAaKM EJNEMEHTIB CKJIagy 3JI0YMHYy, a Ui iX KOHKpeTu3alii
(BCTaHOBIIGHHS Ta PO3KPHUTTS 3MICTy) MICTHUTBCS TMEBHOIO MIPOI0 BUPaKEHE IMOCWIAHHS (TpsSME Yd
OTIOCEepPEeIKOBaHE) 10 MPHUIIKCIB 1HIIUX Tally3ed mpaa, 1mo (GopMmaiizoBaHi y 3akoHax Ta (a00) 1HIIMX
HOPMAaTHBHO-TIPABOBHX aKTaX.

JIo1IbHO 3BEPHYTH yBary, 110 OJIAHKETHY JUCIIO3UIIIO CJIiJI BIAMEXKOBYBATH BiJ JAUCIO3UIII],
0 MICTUTh TEPMIHH 1HITOMOBHOTO IOXOJ/PKEHHSI YM 3arajbHO B)KHMBaHI HAayKOBI TEPMIHU 1HIIHMX
rajy3eBUX HayK. Y TakoMy pa3i ajsi 3°sCyBaHHS Ta PO3KPUTTS (YTOUHEHHS) 3MICTy HaBEJCHUX
TEPMiHIB JOLLUIBHO 3BEPTATHUCS JI0 epamMamuyHo2o (€TUMOJIOTIYHOTO, (PIIOIOTIYHOT0) TIIyMaueHHs, SKe
noJiAirae 'y 3’sCyBaHHI 3MICTy KPHMIHQJIbHO-IIPABOBOi HOPMHU IUISXOM €TUMOJIOTIYHOTO abo
CHHTAaKCUYHOTO aHaMI3y ii TEeKCTY, MPaBWJI IpaMaTHUKU Ta MyHKTYaIlil, a TAKO BCTAHOBJICHHS 3HAYCHHS
W 3MiCTy CIiB, TEpPMiHIB, MOHATh, LIO0 3aCTOCOBYIOTHCA Y 3aKOHI, O3HAMOMJICHHS 3 TIyMau€HHSM
KOHKpPETHUX TE€PMiHIB (IIOHSATH, KATETOpii) B aKaJeMIYHUX TIIyMAaUHHX CJIOBHHUKaX yKpaiHChKOI MOBH,
CJIOBHHKAX CJI1B IHIIOMOBHOI'O TOXO/’KEHHS, EHIIUKIIONEIISIX TOLIO.
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3azHaunMo, o HasBHICTh Y KK HOpM 3 OJaHKETHOIO MUCIO3UINEI0 Ma€ TMOJBIMHE 3HAYCHHS:
a) MO3UTHUBHE — TM030aBjsi€ 3aKOHOJABISI HEOOXITHOCTI OMUCAHHS 3MICTY O3HAK €JEMEHTIB CKJIaay
3]I0YHMHY, 3MICT SIKHX PO3KPUTO B 1HIIMX HOPMATHUBHO-IIPABOBHX aKTaxX, 1 3a0e3leuye TUM CaMHUM
exoHoMito TekcTy KK; 0) HeratuBHe — «po3IINPIOE» KPUMiHAIBHE 3aKOHOIABCTBO 3HAYHOIO KUTBKICTIO
IHIITMX HOPMATUBHO-TIPABOBUX aKTiB, 0€3 BUKOPUCTAHHS SKUX HEMOXKJIMBO 3aCTOCYBATH KpUMiHATbHUAN
3aKOH, 10 YCKJIaJHIOE MpaBo3acTocyBayaMm 3actocyBaHHs KK. Kpim Toro, nocunanus y Oi1aHKeTHUX
HOpMaxX Ha IHIII, KpiM 3aKOHIB, HOPMAaTHBHO-TIPABOBI aKTH, IEBHOI MIpPOI0 HAaJIa€ MOXKJIUBICThH
oKpecitoBaTH cepy KBasi(ikallii 3109MHy HE JTUIIE 3aKOHOIaBIIeM, a i OpraHaMu BUKOHABYOI BJIA/IH.

Buou 6rankemuocmi AMCNO3UIIIN KPUMIHAIBHO-TTPABOBUX HOPM (O3HAK):

l.3a cmynenem owcopcmrxocmi 63a€EMO038°A3Ky 3 HOpMAMU I[HWUX 2any3ell npasa md
ocobausocmamu nposiey ONAHKETHICTh TOIUISIETHCS Ha:

a) KOHCmpYKYitina Onankemuicms 3aKkiageHa y GopMyiy CKIaxy 3J0YMHY 3 YpaxyBaHHSIM
HasBHOCTI B OJHIH UM ACKUIBKOX O3HAaKaxX €JIEMCHTIB CKJIaAy 3JIOYMHY MIKIaay3eBOTO 3MICTy, IO
MPOSIBIIIETHCS B YCIX BUIMAJKaX BUMHEHHS 3JI0YMHY JaHOro Bumy. Lleil 3B'I30k MiK KpUMiHAJIBHUM
3aKOHOM Ta IHIIMMH HOPMAaTHUBHO-MIPAaBOBUMH aKTaMU € TMOCTIMHHMM 1 TOMy Mae OyTH 3a37ajieriib
BpaxOBaHUW 3aKOHOMABIEM NpH (GopMyIrOBaHHI AMCTO3UIi cTarTi (yactuHu cTtatTi) OcobauBoi
yactuHu KK.

KoncrpykiiitHa OaHKEeTHICH 3aJI€KHO BiJl crocoOy BUKIIAJEHHS MOCWIAHHS TOIUIETHCS HA
nBa BuaM: 1) Ta, mo s6n0 eupadxcena — 3 pikcoBannM y KK mocunmaHHSM 10 HOPM IHIIUX Taly3eu
npasa (mpumipoM, 4. 2 ct. 158, cr. 172 Tomo KK) 1 2) npuxosana — HagBHICTB AKOi Oe3mocepeHBO
ciliye 3 JIOTIYHOI CTPYKTypu aucnosuiii crarti (vactuHu crarti) OcoOnuBoi wactuHu KK
(mampukian, crarti 177, 212 Tomo KK);

0) cumyayitina 6aankemuicms TPOSBISETHCS JIMIIE y KOHKPETHOMY BHIIJIKy, KOJIM II€BHA
O3HaKa EJEeMEHTY CKJIaay 3J0YMHY y KOHKPETHIM cuTyarii HaOyBae OJaHKETHOTO 3MICTy, IO
PO3KPUBAETHCS (KOHKPETU3YETHCS) 32 JOIMIOMOTOI0 HOPM 1HIINX Tamy3el mpaBa. Y 1HIIWX BHUIAIKAX IIi
O3HAKU E€JIEMEHTIB CKJIaxy 3JI0OYMHY MOXYTh 1 HE MAaTH MDKIaly3eBOro IOPHUAWYHOTO 3MICTYy Ta
BTpPAvyarOTh MDKTally3eBUM XapakTep (IpUMIpOM, IiJl BUMHEHHAM (1HAHCOBOI omepalii 3 KomTaMu ado
IHIIMM MalHOM, OJIEp>KaHUMHU BHACJIIJIOK BUMHEHHS CYCIIJIbHO HEOE3MEeUHOT0 MPOTUIIPABHOTO JTISIHHSA,
1o nepeayBajo jeranizamii (BiaMuBaHHi0) noxoiB (4. 1 cr. 209 KK), Bignosiano a0 n. 47 4. 1 cr. 1
3akoHny Ykpainu «[Ipo 3amobOiranHs Ta TpOTHUIIIO Jieramisamii (BiIMHBAaHHIO) JOXOMIB, OJEpKaHUX
3JI0YMHHUAM TIUIIXOM» Bif 14 sxoBTHS 2014 p. «HE0OXITHO PO3YMITH Oyab-sKi Aii MIOAO aKTHBIB
KJIIEHTA, BYMHEHI 32 JIOTIOMOI'00 Cy0’€KTa MEPBUHHOTO (DiHAHCOBOTO MOHITOPHHTY, 200 MpO SIKi CTaJIO
BIZIOMO CyO’€KTy Iep>kaBHOTO (hiHAHCOBOTO MOHITOPHHTY B paMKaxX BHUKOHAHHS IIHOTO 3aKOHY.
Bonnouac, sk 3asHauae Ilnenym BepxoBaoro Cyny VYkpaimm B m. 6 moctaHoBu «IIpo mpaktuky
3aCTOCYBaHHS CyJaMd 3aKOHOJABCTBAa TIPO KPHUMIHAJIBHY BIAMOBIAAIBHICT, 3a JIerali3allito
(BiAMUBAHHS) JOXOiB, OJEPKAaHUX 3JOYMHHUM muIsxom» Bix 15 kBiTHa 2005 p. Ne 5 ¢inancosa
oreparlisi MOXe 3/11MCHIOBAaTHCS 3a JOMOMOIOI0 SIK Cy0’€KTa MEPBUHHOTO (PIHAHCOBOT'O MOHITOPHUHTY,
Tak 1 Oyab-akuX cy0’ekTiB rocnojapioBanns (cT. 55 ['ocnomapchkoro kojekcy Ykpainu). Tomy s
MaKCHUMAaJIbHOTO OXOTUICHHS BCiX BHIIIB (PIHAHCOBHX OTNEpalliii HEOOXiTHO 3aJEKHO BIJ IX 3MICTY
3BEpTaTHCS TAKOX [0 IHIIMX HOPMATUBHO-TIPABOBHX aKTiB, II0 PErIIaAMEHTYIOTh IPABOBITHOCUHH Y IIii
ctepi, 30kpeMa 10 3akoHIB: «[Ipo 30BHINIHLOEKOHOMIUHY MisNIbHICTHY Bim 16 kBiTHS 1991 p.; «IIpo
iHH1 nanepu 1 GoHaoBy OipxKy» Bix 18 uepBHs 1991 p.; «IIpo crpaxysanus» Bia 4 xoBTHs 2001 p.;
«IIpo Gankm i 6aHKiBCHKY mistTbHICTHY Bin 7 TpyaHs 2000 p.; «[Ipo ¢inancoBi mociayru Ta aep>kaBHE
peryJoBaHHS PUHKIB (piHaHCOBUX mociyr» Bif 12 numns 2001 p.).

2. 3anexcno 6i0 cneyughiku npuliomie  3aKOH00A840i  (HOpMOMEOpPUOi) mexHiKu, SAKi
BUKOPHCTOBY€ 3aKOHOAABELb MNpu (OpMyNIIOBaHHI KOHKPETHHUX 3a00pOH UM MPUIIUCIB MOXKHA
BUJILTUTH: ) npsmy (ABHY, OUEBUIIHY) Ta 0) Henpsamy (HESIBHY, HEOUEBHU/IHY ) OJJAHKETHICTb.

IIpsma (sBHA) OaaHKemHuicmb NUCTIO3UIT KPUMIHAJIBHO-TIPABOBOI HOPMHU XapaKTEPU3YEThCS
0e3rmocepeTHLOI0 BKA31BKOIO Ha MOPYIICHHS THUX YW IHIIUX HOPM, NependadyeHUxX BIAMOBITHUMU
HOPMATHBHO-TIPABOBUMH aKTaMH IHIIWUX ramy3ei mpasa. [Ipumipom, «llocsranHs Ha TepuTOpiaabHY
HUTICHICTh 1 HegoTopkaHHICTh YKpainu» (cT. 110 KK),«I[lopymienHs mpaBuil eKoJOT14HOI Oe3meKu»
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(ct. 236 KK), «llopymenns npaBun oxoponu abo BukopuctanHsa Haap» (ct. 240 KK), «llopymenns
npaBuil  oxopoHu Boa» (cT.242 KK), «llopymieHHss mnpaBui TIOBOJKCHHS 3 BHOYXOBHUMH,
JETKO3aMMUCTUMHU Ta IAKMMU peYoBHMHaMH a0 paaioakTUBHUMH MaTepianamm» (c1. 267 KK),
«Ilopymienns mpaBus Ge3neKu i Yac BUKOHAHHS poOiIT 3 miaBHIIEHOI0 HeOesnekoo» (cT. 272 KK)
TOIIO. Y IUX AUCTO3ULISX MICTSITHCSA BU3HAYEHHS (Ha3Ba) CyCHJIbHO HEOE3MEUHOTO JisSIHHSI, POTE JJIs
3’sICyBaHHS Ta PO3KPUTTS MOTO 3MICTY HEOOX1THO BCTAHOBUTH MOPYIIEHHS KOHKPETHOT HOPMH 1HIIIOL
rajysi rnpasa AJis KBanidikailii BAMHEHOTO Cy0’€KTOM 3J10YUHY.

Henpsma  (HesiBHA)  Onankemuicmb ~ JUCHO3ULIT  KPUMIHAJIBHO-NIPABOBOI  HOPMH
XapaKTepU3Y€eThbCsl THUM, IO Y HiM BiJICyTHsA Oe3mocepenHsl BKa3iBKa Ha TMOPYIIECHHS BIAMOBIIHUX
PABOBUX HOPM, SIKI MICTATHCS B HOPMATHMBHO-TPABOBHMX aKTaxX IHIIUX raiysei mpasa. Bognouac y
UX JUCTIO3UINISX 3a3HAYAIOTHCS TaKi O3HAKU €JIEMEHTIB CKJIaAy 3J0YMHY, SIKI BUBHAYAIOTHCS HE JIUIIIE
Yy KPUMIHQJIbHO-IIPABOBUX HOpPMax, ajieé ¥ y HOpMax 1HIIMX HOPMAaTHBHO-IPABOBHUX aKTiB. [Ipumipom,
TaKUM CIOCOOOM MOXKYTh BH3HA4YaTHUCA: a) IPEAMET 3JI0YMHY («Iep)KaBHA TAEMHUIISL», «HAPKOTHYHI
3aco0u», TOINO), 0) MOTEepIINK BiJ 3JOYMHY («HETOBHOJITHIN», «MaJlONITHINY», «HOBOHApPOIKEHA
IUTHHAY», TOIIO) 0) CycHiIbHO-HEeOe3neuHe qisTHHS («HE3aKOHHEY, KIPOTUTIPABHEY, «0e3 CHeIialbHOTO
JI03BOJTY» TOIIO), B) CYCHUTPHO HEOE3MEuUHl HACHIAKUA («MaiHOBa IIKOJA», «TUICCHI YIIKOKCHHS,
TOIIIO), T') CIIeLiabHUIN CYy0’€KT 37I0UMHY («YTIOBHOBaXKE€HA 0C00a», «3aXUCHUKY, TOIO0). He quBisunch
Ha Te, 110 B TaKUX JHUCIIO3MIIISAX BIICYTHs Oe3rmocepeiHs BKa3iBKa Ha HEOOXITHICTh PO3KPUTTS 3MICTY
TaKMX O3HaK 3 BUKOPHCTAHHSM HOPM IHIIMX rajy3el rnpasa (TOOTO BIACYTHS SIBHO BHpakeHa (IIpsima)
OJIaHKETHICTh IUCIIO3ULIIT KPUMIHAJILHO-IPABOBOT HOPMH), € OUEBUIHUM, L0 JUISl 3’ SICYBaHHS 1X 3MICTY
HEOOX1HO 3BepTaTUCA 10 TaKuX HOpM. B 1mpboMy Bumajky kBanmiikalilis BAUMHEHOTO 0e€3 ypaxyBaHHS
HOPM IHIIUX Tajly3ed npaBa € (pakTUYHO HEMOXIHMBOW. Tak, 3rigHo 3 a03. 2 n. 2 nocranosu [IBCY
«IIpo cynoBy HpakTHKy y CHpaBax IMpO MEPEBUILIEHHS BiIagu abd0 cIyKOOBUX MOBHOBAaXKEHBY» BiJ 26
rpyass 2003 p. Ne 15 «cyam 3000B's13aH1 BUMaratu BijJi OpraHiB JOCYJIOBOTO CIIJICTBA JOJYYCHHS 0
MaTepiaiiB KpUMIHAJBHUX CIpaB NpO MNEPEBUIICHHS Biagu ab0 CiIy>)kKOOBHX IMOBHOBAXXEHb KO
HOPMATHUBHO-TIPABOBUX AKTiB, IMOJIOXKEHB, IHCTPYKIIIH, IHIINX JTOKyMEHTIB, IO PO3KPHUBAIOTH XapaKTep
TTOBHOBAXKEHB CITYKOOBOT 0COOM».

3. 3anedxcro 8i0 micys HOpM 3 ONAHKEMHUMU OUCROZUYIAMU 8 CUCEMI KPUMIHANbHO20 NPasa ix
MOKHA TIOAUIATH HA: a) OJIAaHKETHI HOpPMHU, IO po3ramoBani y 3aranpHiil yactuHi KK (Hampuknan,
ctatTi 6-8, 41, 62 Tomo KK), Ta 6) 6;mankeTH1 HOpMH, 1110 po3TamoBani B OcoonuBii yactuHi KK. Ilpu
IIbOMY OCTAaHHI MOYKHa TMOJIIUTH Ha: 1) HOpMI, III0O MICTATh O3HAKH EJIEMEHTIB CKJIAadiB 3JI0YMHIB
(mpumipom, cratti 172, 176, 177, 209 tomo KK) ta 2) HOpmMH, IO HE XapaKTepU3yIOTh O3HAKU
€JIEMEHTIB CKJIAiB 3JI0YWHIB (Hampukiam, 9.5 cT. 212, 4. 6 cr. 258, 4.3 cr. 263, 4. 4 cT. 265, 4.4
ct. 307 tomo KK). JlopeuHo BiAMITHUTH, TIO OIIBIIICTE HOPM, AKI MICTATH OJAHKETH1 JMCIO3MUIIIL
(o3makm), mo postamoBaHi B OcoOnuBiii wactuHi KK, me Hopmu, mo mnependadaroTh CKIIaau
KOHKPETHUX 3JI0YHMHIB.

4. 3anexcrno 6i0 npeomema (00’ €KTa, SIBUIIA), AKUL XAPAKMEPUIYEMBCA OJIAHKEMHON O3HAKOWO
(HaBemeHMit y OJaHKETHIM JUCIO3WINI), iX MOXKHA TOAUIMTH Ha: a) OJaHKeTHI O3HAKH, IO
XapaKkTepU3ylOTh O3HAKM €JEMEHTIB CKJIaxy 3J04MHYy (B TOMYy uuciai KBamigikyodi (0cobauBoO
KBaI(iKyro4l), IpUBLICHOBaHI 03HAKHU (TIpUMIpOM, IpUMITKH A0 crarer 185, 212, 212-1 Tomo KK) ta
0) OJJaHKEeTHI O3HAKH, 1[0 XapaKTepU3YIOTh 1HIIN KPUMIHAIHHO-TIPABOBI ABHUIA (TTOHATTS, 1IHCTUTYTH)
(mampukian, crarti 6-8, 41, 62, 4. 4 ct. 307 Tomo KK).

Cnin 3a3HAYUTH, IO ceped O3HAK eleMeHmi8 CKIAdy 3104UHY ONAHKEeMHUMU NOHAMMAMU
(03HaKaMM) MOXKYTb XapaKTepU3yBaTUCS (BU3HAYATHCS ), 30KpEMa TaKi:

1) 06’exT ckiamy 37I04MHY (HANPUKIIAL, OCHOBU HarioHanbHOI Oe3meku (po3ain I OcobmuBoi
gactuau KK), crateBa cBoboma ta crareBa HemoTopkaHicTh (po3nain IV OcobmuBoi vactunu KK)
TOIIO);

2) mpeaMeT 3J04MHYy (TIPUMIPOM, CTpaTEriuHO BaXUIMBI CHUPOBHUHHI TOBapH, IIOJI0 SKUX
3aKOHOJIJaBCTBOM BCTaHOBJICHO BIJIOBIIHI MpaBuja BUBE3eHHs 3a Mexi Ykpainu (4. 1 cr. 201 KK);
1H(popMmallis, CTBOpEHa Ta 3aXUIIEHa BIANOBIAHO A0 YMHHOTO 3aKkoHoaaBcTBa (4. 1 c1. 361-2 KK); 3Bipi,
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NTaXW YW 1HIII BUJIM TBAPUHHOIO CBITY, 3aHeceHl 10 YepBoHoi kHuru Ykpainu (4. 1 cr. 248 KK),
TOIIIO);

3) motepniuii Bij 3704MHY (Hanpukiaa, HoBoHapopkeHa nutuHa (ct. 117 KK); nutuna, sika He
Jocsria BiKy, 3 SKOTO 3aKOHO/IaBCTBOM J103BOJIs€ThCs TparieBnamTyBanss (cT. 150 KK); ocoba, sika He
nocsirna crateBoi 3putocTi (ctT. 155 KK); nutuna (cr. 164 KK); nenpanesnatui 6ateku (ct. 165 KK);
HEMOBHOMITHIN (IpuMipom, cT. 156 KK); manoniTHi# (mpumipom, 4. 4 c¢1. 152 KK) To1m0);

4) cycninbHO-HEOe3MmeyHe AisHHS (MIPUMIPOM, MOPYIIEHHS BCTAHOBJIEHOTO 3aKOHOM TMOPSIKY
TpaHcIUIaHTalli opraniB a6o tkanuH moauHu (cT. 143 KK); rpybe mopyiieHHs 3aKOHOJIaBCTBA IIPO
npairio (ct. 172 KK); rpy6e nopymennst yrogu mnpo mpaigio (ct. 173 KK); mopymienHs HeA0TOpKaHOCTI
npuBaTHOro XUTTS (cT. 182 KK) Tom10);

5) cycninbHO HeOe3neuyHi HAacHiAKU (HApHUKIa, 3HAYHA [IKOJA, BEIMKHH po3Mip, 0COOIMBO
BEIUKHIA po3mip (mpumiTku 1o crateit 185, 188-1, 192, 197-1, 199, 203-1, 205, 212, 212-1 KK) Tommo);

6) croci0, Miciie, 00CTaHOBKa, 3acO0M (3HAPSAJA) BUMHEHHS 3JI0YMHY (TPUMIPOM, BUMHEHHS
3JI0YMHY 3 BUKOPUCTAHHSIM MAJIOJITHBOTO a00 0COOH, IO CTPa)kJa€ MCUXIYHUM 3aXBOPIOBAHHSM YU
HenoyMcTBOM (1. 9 4. 1 c1. 67 KK); craH CHIBHOrO IyIIEBHOTO XBHWJIIOBAHHSI, II0 PAlTOBO BUHUK
BHACIIIJIOK MPOTU3aKOHHOTO HacuibcTBa (cTaTrTi 116 Ta 123 KK); mopyiieHHs TaEMHUII JTUCTYBaHHS,
Tene(pOHHUX PO3MOB, TelerpadHoi Yu 1HII0I KOPECTIOHICHIIIT, 1[0 TepealoThcs 3aco0aMu 3B’ sI3Ky a0
4yepe3 KOMIT I0Tep, 3 BUKOPHUCTAHHSM CIIEIIaJbHUX 3ac00iB, MPU3HAYCHUX IS HETJIACHOTO 3HSITTS
tHpopmarii (4. 2 ct. 163 KK); camoBuibHO 3aiiHsTa auisHka (4. 3 cr. 197-1 KK); nuisixom He3akOHHUX
omeparii 3 BUKOPUCTAHHSAM €JICKTPOHHO-00uMcIoBaHOi TexHIkH (4.3 cT. 190 KK); musxom
HE3aKOHHUX [ii 3 OOKy MpoKypopa, ciiadyoro abo TMpalliBHUKA MIAPO3ALTY, SKUHA 31HCHIOE
OMEepPaTUBHO-PO3MIYKOBY AisIbHICTH (4. 1 cT. 373 KK) Tom1o);

7) cy0’ekT 37m0uMHY (HANpUKIaa, ocoba, Ha SKy MOKIAAeHUNW OOOB’SI30K MIOAO JIKBimaIli
HaCIiJIKIB exosoriunoro 3a0pyaneHHs (cr. 237 KK); ocoba, sxa 3000B’s13aHa TOTPUMYBATHUCS TIPABUII
Oe3reku i yac BUKOHAHHS poOiT 3 miaBuieHo Hebesnekoro (ct. 272 KK); ocoba, sixka 3000B’s13aHa
JOTPUMYBATHCS TIPABHJI, IO CTOCYIOTHCS OE3MEYHOTr0 BHKOPHCTAHHS MPOMHCIOBOI MPOIYKINi abo
OesneuHoi ekcruryartartiii Oyaiens 1 copyn (ct. 275 KK), cmyx6oBa ocoba (crarti 364, 368, 369 Ta
i1 KK) Tomro;

8) MOTHB Ta MeTa 3J04YMHY (IPUMIPOM, 3 METOK MPUKPUTTS HE3aKOHHOI IisIbHOCTI abo
3MIMCHEHHs BWJIB ISUIBHOCTI, 1ono skux € 3abopoHa (ct.205 KK); 3 MeTor mnpoaoBKEHHS
HE3aKOHHOTO 00iry HApKOTHYHHX 3ac00iB, TMCHUXOTPOITHMX PEUYOBHMH, iX aHAJIOTIB, IPEKypPCOpiB,
OTPYHHUX YH CHJIBHOAIIOUYHUX PEYOBUH a00 OTPYHHMX UM CHIIBHOJMIIOYHUX JIKapchkux 3aco0iB (cT. 306
KK); 3 MmeToro moOutucst mpuitHATTS He3akoHHOTO pimeHHs (cT. 343 KK) Tomo;

9) kBami(ikyroul O3HAKW CKJaay 37J04MHY (TIPUMIPOM, HEMpaBOMIpHA BUTOJa y BEIUKOMY
(ocobnmuBo BenmkoMy) posmipi (wactuam 3 Ta 4 cr. 368 KK); cmyxboBa ocoba, ska 3aiimae
BiIMOBINAIbHE (0COOJIMBO BifnoBigansHe) craHoBuile (qwactuau 3 Ta 4 cr. 368 KK); cimyx60oBa ocoba
npaBooxopoHHoro oprany (4. 2 cr. 370 KK) Tomo.

JlocnipkeHHsT OTaHKeTHUX JAMCTIO3UIIIN Ja€ MIJACTaBY 3a3HAYMTH, 10 HAWOIIBII MOITUPEHUMH €
JUCTIO3UIII1, IO XapaKTepU3yIOTh OJaHKETHUMHU O3HAKaMH TaKi O3HAKH €JIEMEHTIB CKJIaly 3JI0UMHY SIK:
MpeaMEeT 3JI0YMHY, CYCHUTPHO HeOe3leuHe isHHSA, CIeliaabHui cy0’ekT 3mounHy. BomHodac, Taki
O3HAKH €JIEMEHTIB CKJIaJy 3JIOUYMHY SK MPUYUHHUHN 3B'SA30K, O3HAKW 3arajlbHOTO Cy0’€KTa 3JI0YHHY,
BHHA SIK 000B’SI3KOBAa O3HaKa Cy0’€KTHMBHOI CTOPOHU CKJIay 3JIOYMHY HE MOXKYTh XapaKTepU3yBaTUCS
OJIaHKETHUM CITIOCOOOM BUKJIAICHHSI.

JIoINbHO TaKOXX 3BEPHYTH YBary, IO OJIaHKETHI O3HAKU (03HAKHM KPUMIHAJIBHO-IIPABOBOI
HOPMH 3 OJIAHKETHOIO JUCITO3MINIEI0) BITHOCATHCS 10 TPYIH NEepeMiHHUX o3Hak. [lepemMiHHI 03HAKU —
[I€ O3HAKH, 3MICT SKHMX MOXKE 3MIHIOBaTHCA 0€3 3MIHM TEKCTY KpHUMIHAJIbHO-NPABOBOI HOpMHU. Y
3B’A3Ky 3 LWM, SIKIIO KPHUMIHAJIHHO-TIPaBOBAa HOpMa 3 OJAHKETHOIO IUCIIO3UIIIEI0 BiJICHIIAE 0
3MIHEHOTO YHM B)K€ CKAaCOBAaHOTO HOPMATHBHO-IIPABOBOTO aKTy, TO 3aCTOCOBYETHCS aKT, SIKUH OyB
YMHHUM Ha Yac BUMHEHHsI 3JI0UYMHY, 110 Mijuiarae kBamidikaiii (3 ypaxyBaHHSIM MPaBUJI 3BOPOTHOI JIii
HOPMAaTUBHO-IIPABOBOI0 aKTY Y Yaci).
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Kramidikarist 3mounHiB npu OmankeTHid gucno3uiii crarti OcobnuBoi yactuau KK moBuHHA
MaTd JBa PIBHI TPABOBOI OIIIHKU: a) BCTAHOBJICHHS IOPUIUYHOTO 3MICTy OJIAaHKETHUX O3HAaK 3
MOCUJIAHHSIM Ha BIAMOBIIHI HOPMATHUBHO-TIPABOBI aKTH I1HIIMX Traiy3ei mpaa; 0) hopMyiroBaHHS
3arajJbHOT0 BHCHOBKY IIIOJO BiJMOBITHOCTI (TOTOXHOCTI, 1IEHTUYHOCTI) O3HAK BYMHEHOTO JIiSTHHS
o3HakaM (OJIaHKETHUM Ta HEOJAHKETHUM) €JIEMEHTIB CKJIaJy KOHKPETHOTO 3JI0YMHY, Nepen0adyeHoro
OJIaHKETHOIO TUCTIO3UIIIEIO.

JIMCKyCIiHUM y HayKOBIW JIiTepaTypl Ta CHiA40-CYJIOBiM MPaKTHUIl 3aJTHUIIAETHCA W MUTAHHS
o0 mpaBwi KBamiikaimii TpU 3aCTOCYBaHHI KPUMIHAJIBHO-PABOBOI HOPMU 3 OJIAHKETHOIO
nucrosuiriero (o3Hakoro). Tak, OokpemMi HayKOBII BKa3ylOTh Ha HEOOXIJHICTh MPU KPUMIHAIBHO-
npaBoBiil kBaniikarii y dopmyi kBamidikaiii mocunarucs He nuiie Ha cTarTio (dactuny ctarti) KK,
asie ¥ Ha CTATT1 IHIIMX HOPMATHUBHO-IIPABOBUX JOKYMEHTIB, HOPMH IHIIMX Tay3ei 3aKkoHoAaBcTBa [12,
c. 98], 1HmIl 3a3Ha4yalOTh Ha JOUUIBHICTH MOCHJIAHHS Ha Taki CTATTl (YaCTUHHM CTAaTTl) HOPMATUBHO-
MIPaBOBOTO aKTy JIUIIIE Y MOTUBYBaJIbHIM YaCTUHI BIJMOBITHOTO MPOIECYyaIbHOTO JOKYMEHTY [8, c. 80],
TPETl JTOCHITHUKKA TPOMOHYIOTh MPHUEIHYBATH KOMIlI TaKMX HOPMATHUBHO-TPABOBHUX JIOKYMEHTIB O
MarepialiB KpUMIHAIbHOI cripaBu (MpoBakeHH:) [13, c. 34].

BucnoBku. Ha minctaBi mnpoBeneHOro JOCTIDKEHHS MOXKHa copMymIoBaTH npasuia
(pexomeHpaIlii, anropuT™) Kearighixayii 3104uUny, nepeddbaueno2o O1aHKemHo OUCNOZUYIEID!

1) npu kBamidikauii 3M04nHy, NepeadayYeHOro OJIAHKETHOIO TUCTIO3HIII€0, HEOOX1THO 3’ ACyBaTH
Ta PO3KPHUTU (KOHKPETH3YBAaTH) 3MICT OJIAHKETHUX O3HAK €JIEMEHTIB CKJIaly KOHKPETHOTO 3JI0YHHY. 3
LI€I0 METOIO CJIIJIT BCTAHOBUTHU XapakTep (BH) IPaBO3aCTOCOBHOI CUTYyallli Ta HOPMAaTUBHO-IIPABOBUI
aKT (CUCTEMy HOPMATHMBHO-TIPABOBHMX aKTIB) 1HINOI rajiy3i IMpaBa, MIO0 MICTUTh PO3KPUTTA Ta
KOHKPETHU3AaLlil0 3MICTy OJJAaHKETHOI O3HAKU (AMCIIO3MUILIT);

2) 3’sicyBaTd IOPUAUYHY CHJIY HOPMATHBHO-TPABOBOTO akTy (abo JEKUIbKOX HOPMAaTUBHO-
MPaBOBUX aKTiB, BCTAHOBUTH iX 1€papxit0), KU HEOOXiJHO BUKOPHUCTOBYBATH IJisi PO3KPUTTSA Ta
KOHKpeTHU3allii 3MicTy OJaHKETHOI JUCIO3MIll, BCTAHOBUTH WOTO YMHHICTH y 4aci, y MPOCTOpi Ta 3a
KOJIOM 0ci0;

3) BCTAaHOBUTHU 3MICT HOPM BIJIIIOBIJIHOTO HOPMATHUBHO-IIPABOBOTO aKTy 1 BU3HAYUTH UM CaMe
BIH PEryJIO€ JIaHI KOHKPETHI CYCHUIbHI BIJHOCHHHU, HMIOJO MOPYILIEHHS SKUX (COPUYUHEHHS IIKOJIU
SIKUM) OYyJIO BUNHEHO KOHKPETHHH 3JI0UHH.

Taxkum yrHOM, KBaTidiKaris 3JI04MHY, epea0auyeHOro 0JaHKETHOI AUCIO3HUIIIE€0, 00yMOBIIEHA
HEOOXIHICTIO 3aCTOCYBAaHHSI HE JIUIIE KPUMIHAJILHOTO 3aKOHOJABCTBA, ajle ¥ HOPM IHIIMX Tairy3en
mpaBa (3aKOHIB Ta MiJ3aKOHHUX HOPMATHBHO-IIPABOBUX akKTiB). BogHOYac, 3aCTOCYBaHHS TaKUX
JTUCTIO3UII KPUMIHAIBHO-TIPABOBUX HOPM TIOB’si3aHE 3 TEBHUMHU CKJIAAHONIAMH, MpobOjIeMaMu Y
CI1A40-CYyIOBIM MPaKTHIIll, 30KpemMa:

1)y KK BigcyTHs HOpMa, M0 pErJIaMEHTYy€ JOMYCTUMICTh OJaHKETHUX JAUCIIO3MIIIHN
KpPUMIHAJIBHO-TIPABOBUX HOPM Ta BIJANOBIAHO OOYMOBJIEHICTh KBadi(ikaiii 3J0YMHY MPUIHUCAMU
IHITUX HOPMATHUBHO-TIPABOBUX aKTIB;

2) st 3°siCyBaHHS Ta PO3KPUTTA 3MICTYy HU3KM KPUMIHAJIBHO-NIPABOBUX HOPM 3 OJIAHKETHUMU
JTUCTIO3UITISIMU (03HAKaMU) HEOOX1HO 3BEPTATUCS HE /10 KOHKPETHOTO HOPMATHBHO-TIPABOBOTO aKTY, a
70 TEBHUX IMPABOBUX IHCTUTYTIB, B TOMY YHCJIl W MIDKramay3eBHX, 5IKi, Y CBOIO 4YEpry, MOXKYTb
XapaKTepu3yBaTUCS CYKYIHICTIO HOpM, Nepen0ayeHuX pPI3HUMHU HOPMATHUBHO-TNIPABOBUMHU aKTaAMHU
(3aKkoHaMU Ta MiJI3aKOHHUMH HOPMATHUBHO-TIPABOBUMHU aKTaMH), 110 MAIOTh Pi3HY IOPUANYHY CHITY Ta
MPEeIMET MTPABOBOTO PETYJIIOBAHHS.

Y KpuMiHaIBLHO-TIPABOBINA JIiTepaTypl JUIsl TOAOJAHHS OKPEMHX HEIOJIKIB 3aCTOCYBaHHS
OJJaHKeTHUX JHWCTO3UIlKA (03HAK) MPH KPUMIHAJIBHO-TIPaBOBIM KBami(ikalilii HaBITh MPOMOHYETHCS
normoBuutd KK mMEeBHUM H0JaTKOM — BHUYEPIIHUM TEPETIKOM BIJMOBITHUX HOPMATHUBHUX AaKTiB.
CTBepUKY€EThCS, MO TAKWA OJTHOPA30BO 3IIHCHEHUN Ta palliOHATBHHUHA 3aXiJ 3BUTBHUTH MPAKTUIHUX
NpAaliBHUKIB MPaBO3aCTOCOBHUX OPraHiB BiJ HEOOXITHOCTI KOXHOTO pa3y 3AIHCHIOBAaTH MOIIYK
HOTPIOHMX JOKYMEHTIB Ta BUTpauaTd 4ac, M0 € HEOOXIIHUM [JIsi PO3KPUTTS Ta PO3CIHITyBaHHS
3JI049MHIB [2, c. 253-254];
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3)3aKkOHM Ta 1HIII HOPMATUBHO-TIPaBOBI aKTH, SIKI BUKOPUCTOBYIOTHCS [JIsi 3’SICYyBaHHS Ta
PO3KPUTTS 3MICTy KPUMIHAJIBHO-MPABOBOI HOPMH 3 OJAHKETHOIO HCIIO3MINIEI0 (03HAKOK) HE €
CTaOUTbHUMU Ta HE3MIHHMMH. Y 3B’S3Ky 3 YUM MpH KBamidikauii 3704MHYy, HepeadadeHoro
OJIaHKETHOIO JTUCIIO3UIII€I0, HEOOXIHO 3’SCOBYBAaTH YHHHICTH BIJNOBIHOI HOPMH PETYJISTUBHOTO
HOPMAaTUBHO-IIPABOBOTO aKTy Yy 4aci (B TOMYy YHCII HOro 3BOPOTHY /IO y 4aci), y MpOCTOpl Ta 3a
KOJIOM 0C10;

4) cxiaguomi (mpobiemu) kBanmiikaiii 3JI04MHY, CKJIaJ SKOTO mepefadadeHuil y OnaHKeTHid
JUCHO3ULIT KPUMIHAJIbHO-IIPABOBOI HOPMH, BHHUKAE€ TAKOX 1 3a BIJICYTHOCTI €JHOCTI FOPHIWYHOL
TEPMIHOJIOT1i, IKa 3aCTOCOBYETHCSA Y KPUMIHAIBHOMY 3aKOHI Ta B 1HIITMX HOPMATUBHO-TIPABOBUX aKTaX,
TOOTO HAsSBHOCTI HEOAHO3HAUHO! (HEBM3HAUEHOI YM CYNEpPEwIMBOi) TEPMIHOJOTI (MpUMIpOM,
«HE3aKOHHUH BIUTUBY, «HEMPABOMIPHHUI BUIYCK a00 BHUKOPUCTaHHS» TOIIO). OueBUIHO, IO OIUH 1
TOW camMe TEpMiH TIOBHHEH MaTH OJHE 3HAUCHHS y KPUMIHAJILHO-TIPABOBUX HOpPMax, 3MICT SKHX
PO3KPHUBAETLCS Y PEryISTUBHUX HOPMATHUBHO-NIPABOBUX akTaxX. BUKOHaHHS 1i€i BUMOTH 3a0€3ME4YHThH
€HICTh TIPAaBO3aCTOCOBHOI TmpakTuku. Came TOMY BHYEHI HEOJHOPA30BO HAroJIONIyBaJld Ha
HEOOX1JTHOCTI HasBHOCTI JUIsl KO’KHOI CaMOCTIMHOI MPaBOBOi raiy3i CTIMKOI CHCTEMHM MIKIaly3eBHX
3B’SI3KIB.
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