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M. Xapkie

NPO OEAKI OCOBJINBOCTI ((KOHCTI/ITYLI,II?I!:II/IX
MEPEXOAIB» Y MOCTCOUIANICTUYHUX KPAIHAX
CXIAHOI 1 NIBHIYHOI €BPOMU

PosrmsaHyTo KoHUenwujito KoHCTUTYLiHUX nepexogis X. NiHua 1 A. CTenaHa. Poskputo ocob6-
NMBOCTI pekoHCTUTYLioHanisayii B nocTcouianicTiHux kpaiHax CxigHoi i MiBHiuHOT €Bponun. O6-
TPYHTOBAHO NMPWYMHHO-HACHIZKOBUIA 3B'A30K MiX piBHEM CycrninbHOI 3naroam Ha dasi po3podku i
NPUAHATTA HOBOI KOHCTUTYLIT | CTYyNeHeM HOPMaTUBHOCTI OCHOBHOIO 3aKOHY.

Krroqoei criosa: KOHUENUiS KOHCTUTYLIMHWX NepexodiB, KOHCTUTYLS, HOPMaTUBHICTL OCHOB-
HOrO 3aKOHy, cycninbHa 3raroga, PeKOHCTUTYLjoHanisaLjd, nocTcouianicTnyHi kpaiHu CxigHoil 1

lMiBHIYHOT €Bponu.

OaHnm 3 maricTpanbHUX Ha-
NPAMKIB CyHMacHUX NOITONOMYHMNX
i NpaBoOBMX AOCMIAXeHb € aHani3
NOCTaBTOPUTAPHOIO PO3BUTKY.
[MpOTArom 2-X OCTaHHIX AecaTupiy
ocobnuBy yBary 3apybikHi A BiTUA3-
HSHI HaykoBui (. BanHwTenH,
J1. M. l'epaciHa, O. . JaHunbsH,
tO. O. Opesanb, A. Jlennxapr,
A. MasmangaH, O. B. HoBakoBa,
[. Captopi, A. CtenaH Ta iH.) npu-
4inswTe cneundidi gemMmokpatud-
HUX NEePETBOPEHb Ha nocTcouiani-
CTUYHOMY MNpPOCTOpPi. BuBuatoun
NpupoAY couianbHNX 3pyLUEHb eTa-
ny nepexigHoro cycninbcrtea,
OinbWicTb y4yeHnx sbadaroTb OC-
HOBHUWN 3aKOH AEpPKaBWU SK LEHT-
panbHU ENEMEHT CUCTEMM TPAHC-
dhopmauinHnx 3axogis. 3okpema,
BOHW NiAKPECIOKOTh, LLIO KOHCTUTY-
Lis € CUCTEMOIO LiHHOCTEN i nna-
HOM NPaBOBOro OPOPMIIEHHS XKUT-

T4 couiymy (K. Xecce), npasosum
NOPAAKOM npouecy AepxaBHOT
interpadii (P. Cmeng, I Hennep),
NPOEKTOM, OBMEXKYOHNM | paLioHa-
ni3ylounM Bnagy M rapaHTyroumm
ceoboay NONITUYHOIO XUTTH
(X. EMKe), topnamnyHoto chopmy 3a-
XUCTY W MiHiMi3adii sutpaT ans
iHauBigiB (k. B’toHkeHeH i . Tan-
NnoK), LPUANYHOK OPMYIOK
BiaOUTTS hinocodii Nnpasa NeBHOI
enoxu (A. M. MegyLieBCkuin) TOLLO
[Aus.: 1, c. 57 — 63, 8, c. 20; 15,
c. 20]. Hessarkatoum Ha BaXKNMBICTb
NONITUYHOMO acnekTy CyCrninbHOro
XUTTS, WO MICTUTBCS B OCHOBHO-
MY 3aKOHi, AOCNIgHNKN, 9K npaBu-
no, NepeKkoHaHi, Wo KOHCTUTYLUIN
OiNbLUOK MIPOK € 3aKOHOM, HiX
byHAAMEHTOM NONITUYHOI KOHDIry-
pauii, 60 came BOHa BU3Ha4ae, Tak
61 MOBUTK, «nNpasuna rpu», a He
nepemoxuis abo NepemMoXKeHux i
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BUAINAE KOHTYPWU MONITUKK, a He Ti
3mict [1, ¢. 19].

Mwu norogyemoca 3 AYMKOK
A. M. MeayweBCbKOro npo Te, LWo
BKa3aHe NPuU3Ha4YeHHA BEPXOBHO-
ro 3aKOHy Haj3BMYaWHO akTyani-
3YeTbCA Nig Yac AEKOHCTUTYLioHa-
nisauii (ckacyBaHHS CTapoi KOHCTU-
Tyyuii) W pekoHCTUTyUioHanisayii
(3anpoBagKeHHA HOBOI). Aaxe Ui
dasn akHanbinblle BU3HAYaKOTb
CyTb NPaBOBOro, B MepLUy yepry
KOHCTUTYUINHOIO PO3BUTKY [7,
c. 59, 64]. HaykoBLji BU3HalOTb Cam
no cobi hakT NPUAHATTS KOHCTU-
Tyuii i YAHHUKOM MO3UTUBHOrO
BMSIMBY Ha Pi3Hi CTOPOHW XUTTELI-
ANbHOCTI NMIOAWHK, 30KpEeMa, 1 Ha
coujianbHO-€KOHOMIYHY, | KPOKOM 40
AeMoKpaTU4YHOI opraHisauyii cycn-
iNbCTBA, OCKINbkM ByAb SKNIA OCHOB-
HUN 3aKOH TIEK YM IHLLOK MIpOIO
nepegbaqae obmexeHHs (camoob-
MEXEHHS) AepKaBHOT BNaau, CTeo-
PEHHS MOXIUBOCTEN CamoOpery-
nayii rpomMagcbkmMx iHCTUTYTIB Ta
ycTaHos [[us.: 6, c. 55; 10]. Poay-
MiHHS1 €ENOXanbHOCTI UMX Nogin cTa-
BUTb Nepes, TBOPLUSAMUN KOHCTUTYLT
CKnajHe NMUTaHHA: 9KUM YNHOM
30anaHcyBaTu B il TEKCTI NparHeH-
HS Pi3HUX BEPCTB HACENEeHHs 1
iHTEepecu nNpoBigHUX MONITUYHUX
rpasdis, 36epiraoum npu Ubomy
AYyX CNpaBeanMBOCTI N peanbHICTb
KOHCTUTYLiNHMX HOpM. B YkpaiHi Ha
Cy4yacHOMY eTani BUKOHaHHA LuX
HEenpoCTUX 3aBAaHb NOKMaaeHo Ha
KoHcTuTyuinHy acambneto [12].
Tomy, Aymaemo, WO BUCHOBKMW,

3pobneHi amepukaHCbKUMN HayKo-
Busmu X. JliHyem ta A. CtenaHom
Ha nigcTasi aHanisy nogibHux npo-
yecis KiHya XX CT., 4OMNOMOXYTb
YHUKHYTW CTaHAapPTHMX MOMMWIIOK,
O BMHUKaOTb y nepebiry cyTTe-
BUX TpaHcopmaLin KOHCTUTYLiN-
HOro NPOCTOpY.

3Baxarouun Ha ue, 3a MeTy
cTaTTi CTaBMMO OnpavlbOBYyBaHHSA
koHuenuii X. MliHya n A. CtenaHa
NpoO TaK 3BaHi «KOHCTUTYLiNHI ne-
pexoamn», BUCBITNEHHA ocobnmeo-
CTEN MO ENEN PEKOHCTUTYLiOHANI-
3auii B nocrcouianicCTUYHMX KpaiHax
CxigHoi n lNiBHi4YHOI €BpONMK, BUSB-
NEeHHA NPUYUHHO-HACNIAKOBOro
3B’A3KYy Mi>K BapiaHTOM «KOHCTUTY-
LiHOro nepexoay» N HopMaTuB-
HUM BMSIMBOM OCHOBHOIO 3aKOHY.

X. Jlinyb Ta A. CTenaH Ha npu-
knagi kpaiH JlaTuHCbKOI AMepuKn
n MNiBgeHHOI €BponKn BUAINAIOTL 6
KIMIOYOBMX MOAENEN LMX KKOHCTU-
TyuUinHux nepexoais» [7, c. 81, 82].
3 Haworo norngagy, ix onpautoBaH-
HS 34aTHe NOSICHUTU crneundiky
KOHCTUTYLIMHUX NEPETBOPEHD | BU-
HUKHEHHSI KOHCTUTYLINHNX KasyciB
y nocTcouianiCTUYHMxX KpaiHax
CxigHoi 1 [MiBHiYHOI E€Bponn. Bu-
asneHa X. JliHyem i A. CtenaHom
Mogenb 306epexxeHHa Ha LesKkuin
Yyac OCHOBHOrO 3aKOHY aBTopuUTap-
HOro PEXMMY XapaKTepU3yeTbCs SK
NO3UTUBHUMM, TaK i HEraTMBHUMMU
Hacnigkamn. 3 ogHoro 6oky, ais
nonepeaHbOi KOHCTUTYLIT 3abe3ne-
4y€e NEBHE HAaCTYNHULTBO B PO3BUT-
Ky MOniTU4HOI CUCTEMMU, a 3 4pYyro-
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ro — 0gHO4acHO npuxoBye Hebes-
neky «edpekTy napanisadii» nepe-
xoay A0 Aemokparii. HaginHi pe-
3ynerati pedopM Ha rpyHTI cTapo-
roO OCHOBHOTO 3aKOHY NEPCNEKTUBHI
nuwe y BMNaaky ix obmMexeHoro
nposegeHHs abo K 3a HAsBHOCTI B
KpaiHi mMubuUHHNX TpaguLii KOHCTU-
TyuioHanismy [6, c. 45].
Ackpasum npuknagom
NiATBEPAXKEHHS HAaBEAEHOI rinoTe-
31 € KOHCTUTYLiNHWMIA AOCBIg, Yrop-
LWWHKW, Ae rpomMajcbka AUCKYCis
woao nepebynosu cycninbcTea
BTinMnacs B 4acTkoBy peBisito Kor-
cTuTyuii 1949 p. (BoHa giana 40 1
civHs 2012 p., konu HabyB YAHHOCTI
HoBUIN OCHOBHWIA 3aKOH A epXKaBn).
Hessaxatoun Ha Te, WO Usa KpaiHa
€ uneHom €C i Pagn €sponu,
yropcbeka i CBiTOBa rpoMajCbKiCTb
ouiHMna TenepiwHo KOHCTUTYUIO,
SIK BIAKIT 4O aBTOPUTAPHOIro MUHY-
noro. Noka3oBo, Wo BepxoBHUN
3aKkoH 6yno po3pobneHo i NPUNHS-
TO KOHCEPBAaTMBHOIO NapriamMeHTCb-
KOO BiNbLUICTIO B PEKOPAHI CTPOKN,
nNpUYoOMy onoauuis He Byna HaBiTb
JonylieHa Jo npouecy horo onpa-
LItOBaHHS 1 yxBaneHHs. 3a 4yMKOI
aHaniTUKIB, NONOXeHHSA HOBOI KOH-
cTuTyuii 3a6e3nevytoTb NpaBnaYin
naptii ®IOEC (Yropcbkun rpoma-
ASIHCBKMIA COKO3) MOMKIUBICTE KOH-
LUeHTpyBaTn BNagy B ManbyTHLOMY
[17]. 3okpema, BuMora 3ibpatu KkBa-
nichikoBaHy BinbWICTb ANA NpUKA-
HATTA 6araTbOX BaXKIMBUX 3aKOHIB,
npaso bloaxeTHOI pagu HaknacTtu
B Oyab-IKMIA Yac BETO Ha NPUIAHSA-

TUA NapnamMmeHTOM 3aKOH Npo Aep-
XKaBHI AOXOAW W BUTpATK, Npepo-
ratmea npesngeHTa po3nycTuTu
3aKOHOAaBYY YCTaHOBY, SIKLLO Ta He
3areepauTtb 40 30 6epesHsa yepro-
BUN PiYHMIA BIOLKET, paguKanbHi
3MiHW opraHisayii po6otn KoHcTu-
TyUiHOro cygy Towo hakTu4HoO
3HMLWYIOTE Habip iIHCTUTYTIB gocAr-
HEHHS, Tak 61U MOBUTW, coLjianbHO-
ro piLueHHa [18].

Y UbOMY 3B’A3KY 3ayBaXKUMO,
O B AOKTPUHI 3akpinunaca Todka
30py, 3rigHO 3 SKOKO AeMOoKparis
Hagae 3acobu, ki arperyoTb ne-
peBaru iHgMBIAIB Y rpynoBe piLleH-
HA. HOpMaTUBHUMUK KpUTepiamu
couianbHOro pilueHHs BU3HaHi —
HEUTPAanbHICTb, @HOHIMHICTb i
eaHicTb. [Mpodecop NONITUYHOT
Haykn YHiBepcutety Ocno .-
E. Nenn nigkpecnioe: wob npwu
NPUAHSITTI coLianbHUX pPiLLEHb ypa-
XOByBanuca HasBaHi Kputepii, He
Cnig NoroAXyBatucs Hi 3 ronocy-
BaHHAM KBanidgikoBaHow
OinbLUICTIO, Hi 3 0AHOCTalHICTIO abo
iHAWBIAYaNbHUM BETO, Hi 3 AUKTa-
TYpOIO, Hi 3 Byab-akuMu npasuna-
MU KBOPYMY [5].

Bapto Haronocutuy, Wo CTinke
AeMOoKpaTu4He npasniHHA BUMa-
rae: a) oikcauii «CKPOMHMX LjiHHO-
CTEN, 34aTHUX PO3XONOAXKYBaTH
pacoBy, ETHIYHY, PenirinHy W iHLWY
BOPOXHEYY»; B) OOMEKEHHNA BNagn
OiNnbLIOCTI B CYyAOBOMY NMOPSAKY;
B) HagaHHS KOXHIW E€THIYHIA rpyni
npasa HaknagaTtu BETO Ha penpe-
CUBHI 3axoau iHWOoI rpynu [16,
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c. 1660]. OTxe, BKasaHa npoueny-
pa NpurHATTS HOBOro OCHOBHOTO
3aKOHY YTOPLUMHMU i 3MICT NOro Ho-
BEN 3aKnajaroTb MEXaHi3MU, SKi B
3MO3i nopyLwmnTK 6anaHc y cuctemi
MiHIManbHUX AEeMOKpaTUYHUX
IHCTUTYTIB | B3arani NnocTaBuUTK Nig,
3arpoay iCHyBaHHS1 KOHCTUTYLINHOI
cUcTeEMU npasniHHA. IMOBIpHO, US
KoHcTtutyyis 2011 p. ctana Biag-
A3epkaneHHam Opaky i CTinkoro
KOHCEHCYCY B YrOpCbKOMY CyCnifnb-
cTBi. 3 mornaay AOCniAHUKIB, OC-
TaHHI nogii (Hanpwuknag, ckaHaan
3 NpuBOAY aygiosanucis npemep-
MiHiCTpa, Wo Buknukas HaraTto-
JEHHi JeMOHCTpaUil U 3aBOpYyLUEH-
HA B ByganewuTi) ceigyartb Npo iCHY-
BaHHS MUBWHHUX Npobnem npove-
Cy KOHconigauii couiymy [1, c. 95].
3BiaCK 3pO3yMInoro CTae 1 OuiHKa
UYNHHOT KOHCTUTYLIT SIK TaKOI, LLO He
CrUpaeTbCA Ha LUMPOKUIA couianb-
HUW | NONITUYHMIA KOHCEHCYC [4].
BignosigHoO A0 po3rnaayBaHoi
KOHLENLii NpO KOHCTUTYLiNHI nepe-
XOAWN NOHOBIEHHSA NONepeaHboro
AEMOKPaTUYHOrO OCHOBHOIO 3aKO-
Hy J03BONSIE YHUKHYTW CNOPIB Npo
KOHCTUTYLiNHI ankTepHaTUBU N TUM
caMmmMm LUBMAKO BMPIWNTK Nnpobne-
MYy neriTMmaLii HOBOI Brnagm, Lo ax
HISK He 3apajXye BCTAHOBMNEHHIO
3B’A3KY 3 AiNCHICTIO. HOoBa moaenb
PEKOHCTUTYLiOHani3auii noTeHyin-
HO MOXe NMpU3BECTM A0 BTpaTu
BiAPOAKEHNM OCHOBHUM 3aKOHOM
Noro HopmaTuMBHOI cunn. PiBeHb
HOPMAaTMUBHOCTI KOHCTUTYLIT 3yMOB-
NEHO 5K 3B’A3KOM 3 PO3BUTKOM CyC-

NiNbCTBa, CNOHTAHHUMMW CUNammn 1
ICHYIOUMMKM TEeHAEHUIAMMN, TaK i 3
PiLLYYICTIO YH4aCHUKIB KOHCTUTYLIN-
HOrO XUTTS peanisyBaru il 3amiCT Ha
npakTudi [15, ¢. 38]. Lia KoHCcTuTy-
LiHa SKICTb € AyKe CyTTEBOIO, OC-
KINbKW rapaHTye Tpusany 3banan-
COBaHICTb NPaBOBOro NOPSAKY.

Mogenb «KOHCTUTYLINHOrO Ne-
pexoay» B nocrcouianictTuiHomy
perioHi 4eMOHCTPYE A,0CBi4 KpaiH
BanTii. Y konuLwHiX pagaHCLKUX npu-
BanTincbkmx pecnybnikax nopsag 3
PiLLEHHSIMM MPO YCYHEHHSA 3 ICTOpIi
OCHOBHWX COLIaniCTUYHNX 3aKOHIB |
MOHOBMEHHAM J0BOEHHUX AEMOKPa-
TUMHUX KOHCTUTYL N Oynn yxBaneHi
NnoCTaHoBU NpPO po3pobrneHHa Ho-
BUX BEPXOBHUX 3aKOHIB. Lli Kpoku
Marnu 3a MeTy NiAKPECNUTI:

1) BigpOAYKEHHA HE3ANEXHOCTI
aepxas. Tak, 3a CryLWHUM TBepA-
weHHam B. CuHksaBiutoca, pereHe-
pauig KoHcTutyuii lluten 1938 p. €
CYMBOMIYHMM KPOKOM, LLIO O3Ha4aB
NOHOBIEHHS ICTOPUYHOI Cnpases-
NUBOCTI — peHecaHC HesaneMHol
aepxasu [13, c. 43];

2) obpaHHA cTparTerii HacTyn-
HUYTBa BriacHoro nibepanbHoOro
AOCBIgY KOHCTUTYLINHOMO NpaeniH-
HS 1 BiZMOBM Bi PagsiHCbKOI CUC-
TEMU JepKaBHOCTI. 3okpema, B
nocraHoBsi BepxoBHoi Pagu «[po
KOHCTUTYLiNHWUA PO3BUTOK JIn-
ToBCbkOi Pecny6bnikm» (1991 p.)
NPOronoLlyBanocs 3aBjaHHS po3-
pobuTtn HOoBY KOHCTUTYLUIT 3 4OTPK-
MaHHSAM iCTOPUYHOI CNagKOBOCTI
BigA3epKaneHHAM HOBWX Cycnifb-
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HUX BigAHOCKH. JIOriYHMM NpoaoB-
XKEHHAM MPUHLMNY HaCTyNHWULTBa
€ N TekcT npeambynu Lboro OCHOB-
HOro 3aKOHY, CXBaneHoro Ha pege-
peHaymi B 1992 p.: «...Hapog 3ac-
HOBYE NPaBOBUN PyHAAMEHT Aep-
XaBu Ha JIMTOBCbKMX cTaTyTax i
KoHctutyuisx Jintoscekoi Pecny6-
nikn» [3];

3) ycsigomneHHs noTpebun Bu-
pobuTN OCHOBHMWN 3AKOH, SIKUIA
BiaOmeae 6u peanbHWMIA CTaH cycn-
iNMbHUX BIAHOCUH.

Y UbOMYy 3B’A3Ky BaApTO HaBecC-
TV BINyYHY AYMKY npodpecopa no-
PiBHANBHOIO 3aKOHO3HaBCTBa W
Mi>XHapOAHOro npasa yHiBepcuTe-
Ty Jlannangii C. Hicten-Xaapani,
LLO NOMITUKN 1 3akoHogaBLi ECTOHII
nepeabavanu HEMOXNUBICTb Y Cy-
YacHoMy, BinbLU NPOrpPECUBHOMY (3
TOYKM 30pYy AEMOKparii) CBITi pec-
TaBpyBaTU AOBOEHHI KoHCTUTYLU,
ocobnmnBO KO KpaiHa nparHe ao
€sponencebkoro CnisToBapucTaea
[10, c. 159].

Cepeg iHWNX BapiaHTiB KOH-
CTUTYLiIMHNX Nepexogis, 3anpono-
HoBaHux X. JliHyem Ta A. Ctena-
HOM, Ha ocobnuBy yBary 3acryro-
BYE MOAENb BiflbHOTO YTBOPEHHS
HOBOrO OCHOBHOIO 3aKOHY, 3aCHO-
BaHOro Ha HapoAHOMY BMOOpI, WO
BTINKETHCA B POOOTY KOHCTUTYLiNA-
HOi acambnei abo B npoBeneHHs
pedepenaymy. Ha Bigminy Big aHa-
nisaoBaHuX paHille KpaiH, Hosa KoH-
ctutyuia bonrapii 6yna npunHsaTa
npakTudHo Biapasy (B8 1991 p.)
nicnga Tak 3BaHOi «OKCaMUTOBOI

pesonwyii». HeTpuanictbe i
BiAHOCHA HEKOHMNIKTHICTL Nepi-
OAiB AEKOHCTUTYLiOHani3awii n pe-
KOHCTUTYLiOHani3auii NOACHIOETb-
CS TaKOX i rMMOOKMMN KOPEHSAMMN
KOHCTUTYLIMHUX Tpaaulin gepxa-
BW. NS npuknagy, KOHCTUTYLinHA
ictopia bonrapii Hanivyye 7 Benu-
Knx HapogHux 36opis (1879, 1881,
1886 - 1887, 1893, 1911,
1946 — 1949, 1990 — 1991 poki).
Y 1990 p. HapoaHi 36opu (napna-
MEHT KpaiHW) BHIC nonpasku 40
couianictuyHoro OCHOBHOrO 3aKo-
Hy 1971 p., AKi ckacysanu npoBsigHy
pPOnb KOMYHICTUYHOI napTii 1K 3an-
poBaAUnM NPUHLMN Nropaniamy
BCIX cdhep XUTTERIANbHOCTI cycni-
nbcTBa. BBogmnoca NonoXeHHA
npo HeobXigHICTb onpauloBaHHS
Benukumun HapoaHumu 36opamu
NpoeKkTy HoBoOi KoHcTuTydil. Ha
PO3BUTOK AaHOT KOHCTUTYLINHOI
HOPMU B LibOMY K pOLji napnameHT
npuiiHaB 3akoH «[lMpo BuGopu A0
Benunkux HapoaHux 36opie» [2].
Po6oTy 6onrapCbkoi KOHCTUTYaHTK
HayKOBLji pO3LiHIOIOTE SK CTapT Ae-
MOKPaTU4HOI KoHconigauil couiymy.
Mpumipom, M. Minoesa Hasneae
Bonrapito €guHoto kpaiHoto CxigHoi
€sponu, Wo nos’s3ana nepLui ge-
MOKpaTU4Hi BUGOpK 3 po3pobneHx-
HAM HoBOI KoHcTtuTyuii [9]. A Ha
aymky X. Jlinys n A. CtenaHna,
HaBiTb OIKTUBHI KOHCTUTYLUIT B YMO-
Bax crpaBXHix BMOOpIB CTalTb
peanbHuMmKM [LuT. 3a 6, C. 45].
HaeeaeHa npakTunka pekoHCTU-
TyuioHanisadii cBiguntb Npo Ha-
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SIBHICTb Y NOCTCOUianicTUYHNX gep-
xasax CxigHoi 1 [MiBHiYHOT EBpO-
Nnu npouecis, XapakTepHuX i gnga
MOAEnen KOHCTUTYLINHMX nepe-
xoais, BucyHytux X. JliHuem Ta
A. CtenaHom. Pa3om i3 TUM Lirikom
NOriYHOK € TeHAEHUIA AeaKoro
BiAXMNEHHSA Big, Tak 61 MOBUTH,
KNaCU4HWX BapiaHTiB, 3arnponoHo-
BaHNMW LMW BYEHUMUN. BUHMKHER-
HA BNACHMX KOHCTUTYLUINHMX Ka-
3ycCiB y Umx nocrcouianictuyHmnx
KpaiHax BUKNMKaHo faratbma YmnH-
HUKamK, agxe cneumdika KOHCTK-
TYLIMHMUX NEPExXOAiB NOpoAKeHa
noTpeboro CTBOPEHHSA CUCTEMU ra-
PaHTIi HOPMATMBHO| CUMN OCHOB-
HOrO 3aKOHY, AiEBICTb skoro 6e3no-
CepeaHIo 3anexunTb Big piBHA A0-
CArHEHHA MONITUYHOI €AHOCTI Ha
MOMEHT Moro po3pobkn. Ha Haa-
3BMYanHiCTL hopmyBaHHS OinbLu-
MEHLL MOHORNITHOT NO3nuii Pi3HUX
«MONITUMHUX aKTOpiB» Yy MPOLEC
PEKOHCTUTYUIOHanNi3auii Bkasye
TBEPAKEHHS N TUX dbaxiBUiB, SiKi B
yinomy obCToOTL NoctynaTu
Teopii iHauBigyaniamy. Tak,
A. |. 3acnascbkuin, aHanisyw4m
Ha CTOpPiHKax MoHorpadii ue
BYEHHS, Ni4CYMOBYE: HE3BaXarlo-
4M Ha Te, WO NpeaAcCTaBHUKN
Teopii iHaMBIAYanismy sanepeuy-
IOTb iA€10 Tak 3BaHOT CNINMbHOI
BOi, BOHU TEX BBaXalOTb 3a He-
obxigHe onepyBaHHA npasunamm
OAHOCTANHOCTI Ha cTagii npun-
HATTS KOHCTUTYUii, 6€e3 4Yoro He-
MOXITMBO CTBOPUTU peanbHUin
OCHOBHWW 3aKOH [1, ¢. 57 — 63].

Y TOW e 4ac 3akpinneHHs B
OCHOBHOMY 3aKOHi MOCTYNoK 3a
Opakom cnpaeXHbOT 3rogu i cBo6o-
AV BUOOPY y4aCHUKIB HE MPUHOCUTB
NO3UTUBHUX pesynbTaTie. Lle
®. Jlaccanb nigkpecniosas
MapHICTb Takoi FOPUANYHOI KOHCTU-
Tyuil ¥ nepegpikaB nepemory gak-
TnyHoi [LUmT. 3a 10]. 3a ouiHkowo
AOCnigHUKIB, NPOBEAEHHA «KPYr-
nux cTtoniB» y kpaiHax CxigHoi
€Bponun, B pamkax sikux signpaub-
OBYBarnucs npeueseHT KOMNpom-
icy, 3abe3neymno 3anueHHs ne-
pexigHoro npouecy B neranbHUX
pamkax. Pasom i3 TUM ronoBHOM
METOI CyD’eKTIB MEPEroBopiB MixK
Pi3HOMaHITHUMW NONITUYHUMUK CU-
namun crtano 3abesneyeHHs Bnac-
Horo BuxmneaHHA [1, ¢. 90, 123]. e
NOSACHIOE MPUCYTHICTb Y BinbLUOCTI
KOHCTUTYLi NOCTCOLianiCTUYHNX
JepKaB HenocnigoBHUX, HaBiTb
cynepeynmBmx NONOXeHb, Ha-
SIBHICTb SIKMX He cripusae epekTns-
HOCTi KOHCTUTYLIMHOIO perynioBaH-
He. Bonrapcekmun ydenunn C. Cton-
4yeB nigkpecnioe, Wwo KoHCTUTYLiN
1991 p., 9K BTINEHHSA KOMNPOMICY MK
Pi3HOMaHITHUMW NONITUYHUMM CUna-
Mun Benuknx HapoaHux 360pis,
MICTUTb BHYTPILLHBO ABOICTI GhopMYy-
noBaHHA. 3a npuvknaj npaso3Ha-
BeLpb HaBoguTb CT. 8 OCHOBHOTO 3a-
KOHy bonrapii, sika BCTaHOBINIOE 3a-
ranbHONPUAHATUIA MPUHLMN NOAINY
BNagwn, ane nojanbluvi aHanis
KOHCTUTYLIMHUX TEKCTIB BUKPUBAE
HU3KY HEBIAMNOBIAHOCTEN Y MEXaHI-
3MuM 1oro peanisauii [13, c. 91].

48

2013/121



lMumaHHs KoHCMumMyUyiliHo20 npaea

Ui OepxasHo20 bydisHUyMeEa

BogHouac, nigkpecnumo, Lo
He BapTO BKasaHi Cynepeunmsi KOH-
CTUTYLiINHI NPUNUCKA OTOTOXKHIOBA-
TW 3 TaK 3BaHUMWN KKOHCTUTYLINHN-
MW aHTUHOMISIMWY», XapakTepPHUMU
4N 6yAb-SKMX OCHOBHMX 3AKOHIB,
OCKINbKM BHYTPILLHIA KOHAMIKT
00’€EKTUBHO BUXOAMWTL i3 NPOTUPIY
HOPM NPO HauioHanisauito i npaso
BMACHOCTI, NPO CBITCHKUI XapakTep
i cBobOay COBICTI Ta iH. [8, c. 21].
3a BNy4YHUM 3ayBaKEHHAM Hay-
KoBUiB, 4111 ByAb-AKoi nidepanbHoi
MOZA,EMi KOHCTUTYLiOHaniamy NpoTK-
piv4s — e HemuHyya ymosa, 60
KOHMIKT Mi>K KOHCTUTYLIEID 1 CYC-
NiNbLCTBOM, i4eanoMm i peanbHicTIo,
a Takox 3anobiraHHa npumycy
BinbLUOCTI CTae BaXkNMBOKO W ne-
penbavynmeod YaCTUHOK KOXHOI
KOHCTUTYLIMHOI NONITUKN, O npar-
He 0O BUPaeHHS HauioHanbHOI
iAeHTUYHOCTI [16, c. 1657].

HaBegeHi MipkyBaHHA 403BONS-
IOTb AT NapaaoKCarbHMX BUCHOBKIB.
Mo-nepLue, piBeHb NOAANbLLIOMO HOP-
MarMBHOIO BrSIMBY OCHOBHOIO 3aKOHY
Ha CyCrinbHi BiAHOCUMHW 3anexuTb 6e3-
NnocepeaHbLO Bif AOCATHYTOrO KOHCEH-
CYCY MK PI3HAMM MOMITUHHUMKN cUna-
MW W PIBHS iX €4HOCTI HA MOMEHT chop-
MYyBaHHS1 3MICTY KOHCTUTYLT. [o-apy-
re, Yymm 6inble «NONITUYHUX
rpasuis» 6epe y4yacTb y npoueci
NOLLYKY KOMMPOMIcy, TUM BinbLue
Oya.e HOpM OCTaHHLOI, SIKi MICTUTK-
MYTb HEYITKi 1 HEOAHO3HauHI dhop-
MynoBaHHA. [1o-TpeTe, nocrae
npobnema po3’ACHEHHA AeAKUX
pPO36iXKHOCTEN, BUPILLEHHSA SKUX Y

AEeMOKpaTU4YHMX KpaiHax nokna-
AAETbCS HA IHCTUTYT KOHCTUTYLiN-
HOro KOHTpOMO. Hagaroum odiyin-
HOro TNYMa4yeHHS MOMNOXEHHAM
OCHOBHOTO 3aKOHY, OpraHu KOHCTUW-
TYLINHOT IOPUCAMKLT B TAKUI CNOCIO
HamararTbCa NepeETBOPUTU NOrO
3micT 6e3 6e3nocepenHboi peBisii
TekcTy. OTXXe, Ha eTani KOHCTUTY-
LiiINHOro nepexoay NpaBo KOHCTUTY-
LiMHOro CYyLO4YMHCTBA iHTEPNPETY-
BaTu BEPXOBHUW 3aKOH, 3 OAHOrO
OOoKy, 4,03BONSIE MiHIMI3yBaTUN PO3-
PUB Mi>K KOHCTUTYLIMHOKO TEOPIEID
i NPaKTUKOIO, 3 APYroro — MOXe npu-
BECTM A0 BTPATU peanbHUX MpuH-
UMNiB KOHCTUTYLIMHOMO NpaBniHHS
1 nocnabneHHsa HOPMaTUBHOI CUINA
LibOro 3aKOHy.

MigcymoByo4n BUKNageHe,
3a3Ha4YnmMo, Lo B NocTcouianicruy-
HuX kpaiHax CxigHoi n [MiBHIYHOI
€BpONM OCHOBHWI 3aKOH AEPXKaBun
€ LieHTpanbHM eENeMEHTOM CUCTE-
MU TpaHchopmMalilHuX 3axogis
XUTTS CYCNinNbCTBa WU AepKasu.
da3n feKOHCTUTYUioHani3auii v
PEKOHCTUTYUiOHani3auii Bu3Hava-
tOTb CYTb MPABOBOrO PO3BUTKY AEp-
)aBW, OCKINbKM JOCATHYTUN HAa HUX
piBEHb rPOMaACbKOI 3Naroam Woa,0
3aKpINneHHa HanpsMKiB BHYTPILL-
HbOI 1 30BHILUHBOI MOMITUKN 3yMOB-
MOE HOPMAaTUBHICTb OCHOBHOIO
3akoHy. JocnigxeHHs nepebiry
aHYNIOBaHHA CTapoi KOHCTUTYLUT |
3anpoBajXeHHa HOBOT Hagano
moknmeocTi X. JliHyo n A. Ctena-
Hy 3anponoHyBaTu KOHUenuito
KKOHCTUTYLiIMHMX NEPEXOAIBY, AKa,
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y CBOI yepry, gonomarae ocmMuc-
nutn ocobnmeoCTi NogidHMX npo-
yecis, wo Biabynuce y kpaiHax
CxigHoi 1 liBHiYyHOT €BpONK Ha-
nNpuKiHYi XX CT.

O6paHHa B YropLuvHi BapiaH-
Ty 36epexeHHs1 aBTOpUTapHOi KoH-
cTuTyuii 3abe3neunno nepexigHo-
MYy rnepiogy TMM4YacoBy iIHCTUTYLiO-
HanbHy ctabinbHicTb. 3rogom us
cTpareris CnpoBOKyBana nepeTso-
PEHHSA KOHCTUTYLIMHUX MOSOXEHb
y IiKTUBHI | Npu3Bena 40 3arocTt-
PEHHSA CNOpiB LWOAO BCTAHOBIIEH-
HS HOBWUX CiflbHUX Npaswun noni-
TUYHOI rpun, WO 3 YacoM BMNUMIocA
B aKT MPUWHATTS HEA4EMOKPaTUYHO-
ro OCHOBHOrO 3aKOHY.

CnpunHatTa kpainamu BanTii
MOAENi pereHepadii, Tak 61 MOBK-
TV, «4OPaASHCBHKUX KOHCTUTYLiA»
AOMNOMOITN BIiAPOAUTN | PO3BUHY-
TV BRacHi 3aranbHOoBuU3HaHi nibe-
panbHi LiHHOCTI, Xxo4a 1 3arpoxy-
Bano BiAPMBOM KOHCTUTYLIAHOMO

npouecy Big pearnbHOCTI.
YXBaneHHs KOHCTUTYaHTO
HoBoro 6onrapcbkoro OCHOBHOrO
3aKOHY Ha nouaTky nepexigHoro
eTany 3apagunno KoHconigauii cou-
iyMY | OKpPeCrnummno YiTki npaBoBi MeXi
noganbLUOi NoniTU4YHOI 6opoTHON.
Pasom i3 Tum obmexxeHi yacosi
paMKn N He 3aBX4W YEeCHi Hamipu
yyacHukiB 60nrapCbKoro KOHCTUTY-
LinHOro npouecy He A03BONUnu
NOSITUYHUM OMOHEHTaMm cpopmy-
BaTu No-CnpasXHbOMY OAHOCTaW-
HY AYMKY LLIOAO PiI3HOMaHITHMX Npo-
Bnem gepkaBHOro ynpasniHHA. Y
3B’A3KY i3 UM Hopmam KOHCTUTyLiT
Bonrapii npuTamaHHi feska HeBus-
HaJyeHiCTb i cynepeynusicTb. Y
Takin cuTyauii NpaBUNbHICTb TNy-
MaYE€HHS KOHCTUTYLINHUX NPUAKCIB
3anexutb 6eanocepenHbLO Big
etheKkTUBHOCTI poboTN OpraHy KOH-
CTUTYLIMHOTO KOHTPOIIO, AKUNA Y
3MO3i BNNUBaTtu Ha CTYMiHb HOpMa-
TMBHOCTI OCHOBHOIO 3aKOHY.
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O HEKOTOPbIX OCOBEHHOCTAX «KOHCTUTYLIMOHHbIX NEPEXOOOB»
B MOCTCOLUMANUCTUYECKNX CTPAHAX BOCTOUYHOWN N CEBEPHOW EBPOIMbI
3akomopHas E. A.

PaccmoTpeHa KoHUenuusa KOHCTUTYLMOHHbIX nepexogos X. JluHua n A. CTenaHa. PackpbITbl
0COBEHHOCTW PEKOHCTUTYLIMOHANM3aLMM B NOCTCOLMANUCTUYECKUX cTpaHax BocTouHoli u Cesep-
Holi EBponbl. OBocHOBaHa NPUUYMHHO-CIEACTBEHHAA CBA3b MeXAy YPOBHEM OGLLEeCTBEHHOro Co-
rmacua Ha dase pa3paboTku U NPUHATUA HOBOW KOHCTUTYLIMKM U CTENEHBLIO HOPMATUBHOCTW OCHOB-
HOro 3aKoHa.

Krioyesgble ¢108a: KOHLENUNA KOHCTUTYLMOHHBIX MepexofoB, KOHCTUTYLUA, HOPMAaTUBHOCTL
OCHOBHOrO 3aKoHa, 06LLecTBeHHOe cornacue, peKOHCTUTYLMOHaNM3aLms, nocrcoLmanucTnieckme
cTpaHbl BocTouHo n CeBepHoli EBponbi.

ABOUT SOME FEATURES OF THE «CONSTITUTIONAL TRANSITION»
IN POSTSOCIALIST COUNTRIES OF EASTERN AND NORTHERN EUROPE
Zakomornaja E. A.

The concept of the constitutional transition by J. Linz and A. Stepan has been proved. The
features of reconstitutionalization in postsocialist countries of Eastern and Northern Europe have
been exposed. The causal link between the level of social harmony at the stage of the development
and adoption of a new constitution and the degree of normativity of the Supreme Law has been
substantiated.

Key words: the concept of the constitutional transition, the constitution, the normativity of the
Supreme Law, the social harmony, the reconstitutionalization, postsocialist countries of Eastern
and Northern Europe.
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