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JESIKI IUTAHHS HEAIICHOCTI TOCOJAPCHKOTIO IOTOBOPY
(IPABOYHMHY)

VY crarTi ImpoaHaNi30BaHO OKPEMi acIeKTH YHHHOTO MPAaBOBOTO PETYIIOBAHHS IIOAO HEil-
CHOCTI TOCIOJAPChKUX JOTOBOPIB (IPABOYMHIB), BUSBJICHO MUTAHHS, IO MOTPEOYIOTH YIOCKO-
HaJICHHs, Ta OOIPYHTOBAHO HOBI ITOJIOXKEHHS 1010 BUHECCHHS CYIOM PILlIeHHs PO HeIiicHICTh
rOCIOAAPChKUX J0rOBOPIB (IIPaBOUKHIB) 3a 1HILIATHBOO CYIy, KOJa 0ci0, sIKi MalOTh IIpaBa Ha I10-
30B, BUIIPABJICHHS HIKUEMHOTO JIOTOBOPY (IIPABOYKMHY) 1 BU3HAHHS HOTO JIHCHUM Ta MOMKJIMBOCTI
3aCTOCYBaHHS II030BHOI JaBHOCTI I[O/I0 HHOTO.

Kuarouogi cioBa: rocrnofapchbkuii JOroBip, MpaBOYKH, KOJIO 0Ci0, sIKi MarOTh MMPAaBO Ha MO30B,
BU3HAHHS HIKUYEMHUX NIPABOUYMHIB HEAIHCHUMH 3a iHILIaTUBOIO CYY, BU3HAHHS HIKYEMHOTO IIPaBO-
YUHY JiHICHUM, IO30BHA JJABHICTb.

IocranoBka mpodaemu. Ilepexin 10 pUHKOBHX YMOB TOCIOAAPIOBAHHS Ta 3aKOHOIABUE 3aKpi-
IUICHHS CBOOOH MiANMPHUEMHHUIIBKOT (TOCTIONAPCHKOT) TISUTBHOCTI 3yMOBHIIH CTPIMKE PO3IMIHPEHHS cde-
PH 3aCTOCYBAHHSI JIOTOBOPY K NPABOBOTO 3aco0y PeryImoBaHHs roCroapChKuX BIJTHOCHH, BIAMOBIIHO
CYTTEBO POBIIMPHIACK i chepa BIIBHOTO po3cyny Cy0’€KTIB roCIoJaproBaHHs MPU BYNHEHHI 1HIIUX
BU/IIB npaBoqmnB Takum unHOM OyJnO 3aKiaJeHO OCHOBY JUIsI OiIbII e()EeKTUBHOTO PO3BUTKY TOC-
MOAAPCHKUX BITHOCHH, OAHAK MOOIYHMM SIBHILEM B peasizallii miei 3arajaoM MO3UTHUBHOI TEHAEHIT
CTaJIoO CTPIMKE 3pOCTAaHHS KUTBKOCTI HETIHCHUX TOCMOAAPCHKUX TOTOBOPIB (ITPABOYUHIB), IO ITKOANUTH
cTabiTbHOCTI TOCMOAAPCHKOTO 000poTy. [IpaKkTrKa po3mIsAgy CIOpiB B CyAax CBIYUTH MPO HETOCKO-
HaJIICTh 3aKOHOJABYOTO PETYIIIOBAHHS 3 TUTaHb HEIIICHOCTI rOCIIOIapChKHUX JI0TOBOPIB (IIPaBOUUHIB),
1110 HETaTUBHO MO3HAYAETHCS HAa PIBHI 3aXKUCTY IIPaB Ta 3aKOHHUX IHTEPECIB YYaCHHUKIB TOCIIOAAPCHKO-
r0o 000pOTY, BIAIIOBITHO MEPEIIKO/KAE peati3amii He TUIBKH MIPUBATHHX, a i IMyOJIIYHUX 1HTEpeCiB.

AHaJii3 ocTaHHIX JocaikeHb i myOmikaniid. B rocrmomapceko-mpaBoBii HayIli MPOOIEMH ChO-
TONICHHSI IIO/I0 HEIMICHOCTI TIPaBOYMHIB JIOCHTIHKYBAINCS HU3KOIO aBTOpiB, cepexn skux O. B. besyx,
O. A. bensueBuy, O. M. Binnuk, B. B. [Ixyns, B. K. Mamytos, b. M. Ilonsikos, B. C. lllep6una ta
iH., OJIHAaK iICHY€ HU3Ka UTaHb, SIKI 3aJMIIAI0THCS. HEJOCTATHRO PO3KPUTHMH 1 OOTPYHTOBAaHUMH, € MO~
Tpeba B IPOBE/ICHHI MTOJANIBIIUX JTOCIIKEHb.

Mertolo wi€i cTarTi € aHai3 OKPEMHX ACIEKTIB YMHHOTO IPABOBOTO PErYJIIOBAHHS IOAO HEiii-
CHOCTI TOCITOJIAPCHKUX TOTOBOPIB (ITPaBOYUHIB), BUSBICHHS IMUTaHb, 1[0 TIOTPEOYIOTH YI0CKOHAJICHHS,
Ta OOTPYHTYBaHHS MPOIO3MIIIN J0 3aKOHOTABCTBA.

BukJjax ocHoBHOro Marepiany. IIpy po3misai nuTaHe PO BU3HAHHS TOCIOAAPCHKUX JIOTOBOPIB
(MpaBOYMHIB) HEIIHCHUMH BUHUKAE HU3KA MUTaHb, SIKi € JUCKYCIHHUME ¥ CYIPOBOMIKYIOTHCS Cyep-
CWINBOIO CYJIOBOIO MPAKTHKOIO, TOMY MOTPEOYIOTh aHalli3y Ta BH3HAYEHHS TOCHOAAPCHKO-TIPABOBUX
IiIXO/IB JIO IX BUPILICHHS.

OpnHe 3 NMUTaHb, SIKE BUHUKAE — YM MOXKE CYJ 32 BJIACHOIO IHIIIaTHBOIO BM3HABaTH HIKYEMHUH
MIPaBOYMH HEIIMCHUM. Y CyHOBili IpaKTHIl Maja Miclle HeraTWBHA BiINOBiAb Ha II¢ MUTAaHHA. Tak,
BepxoBauit Cyn Ykpainu, nmeperniigalodd B MOPSAKY Kacallil CyZoBi pillleHHS NPUHHATI IO cIpa-
Bi Ne 10/330 Tocnomapcbkoro cyny M. Kuesa, 3a3HauuB, 1110 «BU3HAHHS TOCIIOAAPCHKUMH CYIaMH 3
BJIACHOI iHIIIaTHBU JOTOBOPIB HEIMCHUMH 1 TAKUMH, 1110 BTPATHIM YHHHICTB, 11032 MEKaMH 3asiBJIe-
HUX [I03MBAaYEeM BHMOT CYINEPEUYNTh KOHCTUTYLIHHOMY HPUHLUITY AMCIO3UTHBHOCTI CTOPIH CYZOBOTO
mnpouecy. Y 3B’s3Ky 3 uM Hopma I1. 1 1. 1 cT. 83 I'ocnogapcskoro nponecyansHoro Konekcy Ykpainu
(TIpo TIpaBO TOCTIONAPCHKOTO CyAy BH3HABATH HENICHUM TIOBHICTIO UM y TICBHIH YaCTHHI OB’ I3aHUH 3
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MIPEIMETOM CIIOPY JOTOBIP, SIKHI CYIIepeunTh 3aKOHOIABCTBY ), Ha miacTaBi cT. 8 Koncturyii Ykpainu
He MOBUHHA 3acTOCOBYBaTHCS [1].

HaykoBi aHamiTHKK 3 LBOTO MPUBOIY BBAXKAIOTh, IO TaKi HOBENM B 3aKOHOIABCTBI Ta CyHOBIii
MIPAKTHUII HOCATH NECTPYKTHBHAN XapaKTep, OCKUTBKH (DaKTHIHO Y3aKOHIOIOTH JIOTOBIp, IO HE BiMO-
BijIa€ BUMOTaM 3aKOHY, SIKII[O BIJICYTHI/ 11030B 3aiHTEpECOBaHOT 0COOM a00 BiJIIIOBIHOTO JIEPKABHOTO
oprany. «He MoXxHa BH3HATH [IPaBOMIPHUM Ta OOIPYHTOBAHHM CYJOBE PIlICHHS, SIKUM 3aXHIIAaI0ThCS
npaBa Ta iHTepeCcH OJHI€T i3 CTOPIH 3 MOCHIAHHAM Ha JIOTOBIp, 10 CYNePeYHTh 3aKOHOABCTBY. B Takux
BHIIAIKAX CyJ Ma€ MoBHE MpaBo Ha mifacTasi cT. 83 I['TIK Ykpainu Bu3HaBaTH HEHIMCHUM, TTOB’ I3aHUAN
3 IIPEAMETOM CIIOpY AOTOBIp, SIKUii CylepeunTsh 3aKoHoaaBcTBy», — nuiie C. C. [Toronanscbkuid [2, c.
30].

3 1IMM BUCHOBKOM CJIiJl IOTOIUTHUCS 3 THM YTOYHEHHSIM, 110 MOCUIIAHH: cyay Ha cT. 8 KoHctutyuil
VYkpaiau B OOTpyHTYBaHHS OOpaHOTO MiAXOMy HE MO)KHA BBaXKaTH KOPEKTHHUM, OCKIUTBKU I CTATTS
rapaHTye rpoMaJisiHaM IPaBo Ha 3BEPHEHHS JI0 CyJly 3a 3aXHUCTOM, a 30BCIM He 000B’SI30K Cy/ly YTpUMY-
BaTHUCSI BiJI 3aCTOCYBAHHSI 3aKOHIB ITPU MIPUHHATTI PillleHb. 3 TEOPETHYHOT TOUKHU 30pY MPUHIIMIT JUCIO-
3UTHUBHOCTI BJIACTUBUI IUBITFHOMY IIPaBy sIK [IPaBY IPUBATHOMY i BiJIIIOBITHO ITUBLIEHOMY IIPOLIECY,
OCKUIBKH LUBUIEHHHN IIPOLIEC € CyZOBUM NPOBADKEHHSIM IIPUBATHOIIPABOBOTO XapakTepy. HaromicTs
y cepi rocrogaproBaHHs MPUHIUIT JUCIIO3UTHBHOCTI 3aCTOCOBYETBCS Y KOMIUICKCI 3 IMIIEPaTHBHHM-
MH HOpPMaMH, HEOOXIJTHUMH JJIsl 3aXUCTy IyOIIYHUX IHTEPECIB, SIK B TOCHOAAPCHKOMY MpaBi, Tak i B
TOCIOAAPCHKOMY IPOIIECi BiIOYyBA€THCS CIIOIYYEHHS MIPUBATHOIPABOBOTO 1 ITyOIIYHO-TIPABOBOTO pe-
rymoBaHHs. ToMy Takuii BucHOBOK BepxoBHoro Cyny YkpaiHnu 1 cepu rocrogapioBaHHs € HEIIPH-
WHSTHUM.

He BumnankoBo Bke Ha modarky XX CTOJITTS MPOLECYATiCTH 3pO3yMiJIH, IO MOBHA cBOOOIAa PO3-
MTOPSKEHHS MIPOIIeCyalbHUMH IIpaBaMU B OLTBIIOCTI BUIIAIKIB Oy/ie MOPYITYBaTH MpaBa iHIINX 0Ci0,
sIKi OepyTh y4JacTh y CIpaBi, TOMy HEOOXiJHa Tak 3BaHA 30JI0Ta CEPEINHA, BiAMOBITHO O SKOI IPaBO
BUJIBHOTO PO3MOPSPKEHHSI CTOPIH Y HPOLEC] CYBOPO OKPECICHO MEBHUMH MEKaMH, BCEPEANHI SIKUX
cBoOo/a peanizauii nporo mnpasa adconarorHa. OcoONUBICTIO JIiT HOTO MPUHIMIY B FOCIOIAPCHKOMY
MIPOIIeCi € HOoro MmeBHA 0OMEKEHICTh, 3yMOBIICHA THM, III0 TOCIIOAAPCHKI CITOPH, SIKi BUPIIIYFOTHCS TOC-
MTOJJAPCHKUM CYIOM, YaCTKOBO 3a4iMaroTh HE JIWIIE IPHUBaTHI, a ¥ myOmivyni iHTepecu. Tomy rocmonap-
CbKHIA CyJ] HE IIpUIMa€E BiIMOBH BiJ| I030BY, 3MEHILICHHSI PO3MIPY IT030BHUX BHUMOT, BU3HAHHS 11030BY
BIJIIIOBiIa4eM, SIKIIIO i JIiT CyTepevyaTh 3aKOHOABCTBY a00 MOPYIIYIOTh YHi-HEOY b IpaBa il OXOPOHIO-
BaHi 3akoHOM iHTepecH (4. 6 ct. 22 I'TIK Ykpaiun). Tak camo Mae BUpINIyBaTHCs MUTaHHS 1 IO/I0 BU-
3HaHHS HIKIEMHOTO JIOTOBOPY (MpaBoYrHY) a00 HOT0 YaCTHHH HEIHCHOIO 3a iHII[iaTHBOO cymy. Jlume
IIPY BUPILICHHI CIIOPY CTOCOBHO OCHOPIOBAHOI'O TMPABOYMHY CyJ HE BIIPaBi 32 BIIACHOIO iHIIIATHBOIO
BU3HABATH TaKi IPABOYNHH HEJAIHCHUMH, aJ1KE BIIMOBIISIOUHUCH BiJ] OCIIOPIOBAHHS CTOPOHA TUM CAMUM
miaTBepIKye Horo.

Tomy HOpMY 1. 1 cT. 83 I'TIK Vkpainu, sika TOBOPUTH PO T€, 110, TPUHMAIOUH PillIeHHS, TOCIIoaap-
ChKHIA Cy/l Ma€ IpaBoO BU3HATH HEJIMCHUM MOBHICTIO YW y TIEBHIN 4aCTHHI OB’ sI3aHUI 3 MPEAMETOM
CIIOpY JIOTOBIp, SIKUH CyIepeunTh 3aKOHO/IABCTBY, CJIi/I BBAKAaTH OOIPYHTOBAHOIO 1 TAKOIO, 1110 HISIKUM
YMHOM He cyrnepeduts cT. 8 Konerurynii Ykpainu.

Jlo ToTO X TaKWil MiAXix Y3rOMKYETHCS 3 OCHOBHIMH ITOJIOKESHHSAMH KIACHYHOI TEOPii CTOCOBHO
HEIIHICHOCTI IOTOBOPIB, SIKi, SIK BiJIOMO, TIOJISITAIOTh Y TOMY, 110 KOYKEH Ma€ IpaBo irHOpyBaTH HiKYeM-
HY YTOjy, Cy/l UM IHIIWI OpraH MOBHHHI B3SITH JIO yBaru HIKYEMHICTh; HIKUEMHICTh Ma€ HE3BOPOTHIH
Xapakrep (HEMOXIIMBICTh BHUIIPABIICHHS, CXBAJCHHS JIOTOBOPY, HE3aCTOCYBAHHS [I030BHOI JaBHOCTI,
OCKITBKH JOTOBIp ypaskaeThcss HOPMaMHU TIPaBa, a He cyaoMm) [3, c. 279; 4, c. 154].

llle onHe nuUTaHHS, SIKE BUHUKAE ITPU PO3IIISL MUTaHb PO BU3HAHHS TOCIIOAAPCHKUX JIOTOBOPIB
(IpaBOYMHIB) HEIIICHUMH — 1€ KOJIO 0Ci0, SIKI MalOTh PaBO Ha I1030B.

LK Ykpainu (4. 3 ct. 215) i 'K Ykpainu (4. | ct. 207) no-pizHOMY MiAXOASATH JI0 BUPIMIEHHS [[LOTO
IIUTaHHS.

BinnosigHo 1o ct. 215 LK Ykpainu — 1e Oymab-sika 3aiHTepecoBaHa ocoda. 30kpema, 1151 crartst [IK
nependayae, o SKIIO HEIIMCHICTh MPaBOYHMHY MPSIMO HE BCTAHOBJICHA 3aKOHOM, aJie OJHA i3 CTOPIH
abo iHIIA 3aiHTepecoBaHA 0Cco0a 3amepedye HOoro MIMCHICTh Ha IMiJCTaBaX, BCTAHOBICHUX 3aKOHOM,
TaKU{ IPAaBOYMH MOXe OyTH BU3HAHHUN CY[JOM HEIIMCHUM (OCIIOPIOBAHUH MPABOYNH).

BinnosigHo g0 ctr. 207 I'K Ykpainu — 1ie Juiie CTOPOHHU 3a J0rOBOPOM abo BiAMOBIAHUI OpraH
nepkaBu. Tak, i crarts 'K nepenbauae, mo rocrogapcbke 30008’ s13aHHS, SIKE HE BIATNOBIIa€ BUMO-
raM 3aKOHY, a00 BYMHEHO 3 METOIO, SKa 3aBIJIOMO CYIepeunTh IHTEpecaM JeprKaBHU i CYyCILIBCTBA, a00
YKJIJICHO yYaCHUKaMH TOCIIOAAPCHKUX BITHOCHH 3 NMOPYLICHHSAM X04a O OJIHMM 3 HUX T'OCHONApChKOT
KOMIIeTeHIT (CreiaibHOT MpaBocy0’ €KTHOCTI), MOXKe OyTH Ha BUMOTY OAIHI€ET i3 CTOpiH 200 BiJNOBI-
HOTO OpraHy JIep»KaBHOI BJIaI BU3HAHO CY/IOM HEIIMCHUM IOBHICTIO 200 B YaCTHHI.
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VY siteparypi BHUCIIOBIIOEThCS JyMKa, IO 3aKOHOJABELlb HEBUIIPABAAHO 3BY3UB KOJO OCIO, sIKi
BIIPaBi 3asBJISITH MO30B TPO BU3HAHHS HEAIMCHMM TOCIOAAPCHKOTO 3000B’s3aHHS, OCKUIBKH 1€ MO-
30aBJIsie MOMKIIMBOCTI TPETIX 0Ci0, IpaBa SIKMX MOPYIIYE CIIPHUN JOTOBIP TAKOXK 3asBUTHU BiIOBITHUH
1o30B. ToMy HpoIoHyeThCsl Ha 3akoHoxaBuoMy piBHI npuBectH cT. 207 I'K VYkpainu, sika BU3Hauae
Cy0’€KTOM I030BY JIMIIE CTOPIH Ta BIAMOBIMHUI Jep)KaBHUN opraH, y BiAmoBigHicTsh 10 cT. 215 1K
VYKpainu, IUITXOM BH3HAUCHHS TpaBa Oy/b-sKO0i 3aiHTEpecoBaHOi 0COOH Ha 3BEPHEHHS 3 TTO30BOM IPO
BH3HAHHS OCIIOPIOBAHOTO MIPABOYMHY HefiiicHnM [2, c. 30].

Ane, sk yaBisieThes, y 3MicTi 4. 1 ¢T. 207 'K Vipainu cimif po3pi3HsaTH 1Ba BUAH HEIHCHUX ITPaBO-
YHHIB — HIKIEMHI 1 OCTIOPIOBaHi, i 0 BUPIIIEHHS TUTAHHS PO KOJIO 0Ci0, SKi MafOTh MPaBO Ha MO30B,
CIJIJT T IXOMUTH 3 ypaxyBaHHIM I[bOTO.

30Kkpema, BaXKIIMBE 3HAYCHHS MAIOTh HACTYNHI oOcTaBUMHH. Buxomsum 3 Toro, mo y pasi mopy-
IICHHsI 3aKOHOJIAaBCTBA MPABOYNH BBKAETHCS HEIMCHUM 3 MOMEHTY MOTO YKJIaJeHHs, OCKIIbKU He-
JUICHICTh HIKYEMHOT'O IIPAaBOYMHY BCTAHOBJICHA 3aKOHOM, CY0’€KTH MOXKYTb BIJIHOCUTHCH JI0 HBOTO SIK
JI0 HEIMCHOTO HE3aJIeKHO BiJl TOTO, YA BM3HAHO HOro HemilCHICTh cynoM. OTie, CylnoBe BU3HAHHS
HIKYEMHOTO MPABOYMHY HEIIHCHUM JUIsl TOTO, 00 Cy0’€KTH MOIIM BiTHOCUTHUCH JIO IIOTO MTPaBOYH-
HY SIK 10 HEJIMCHOTO, He BUMaraeThcs. Yepes mpsiMe MopyIeHHs 3aKOHOIAaBCTBA HENIICHICTD TaKnuX
MIPaBOYMHIB, MO-TIEpIIE, MA€ XapaKTep HIKYEMHOCTI, I10-ApyTe, CTae MPEIMETOM ITyOJIiYHOTO OCIIOPIO-
BaHHs, TOOTO MOXke OyTH OCIIOpeHa SIK CTOPOHAMH JOTOBOPY TOIIO, TaK 1 IHIIMMH 3aiHTEPECOBAaHUMH
CTOPOHAMM, HacaMIepe Jep:KaBHUMH OpraHaMH, sIKi MaroTh 3a0e31edyBaTi JOTPUMaHHS 3aKOHHOCTI,
y T. 4. Cy/IaMH.

Inakmre, K Ha HaIIy AYMKY, BiIOyBa€ThCS y BHIAIKy OCIIOPIOBAHOTO MpaBOYMHY. Takuii mpaso-
YHH BBAXKAETHCS TIHCHHUM, SIKIIO HOTO HE OCHOPEHO B cyxi. [IpnymHOI0 bOMY € JTOKaNIbHUH Xapak-
Tep MOPYIIEHB: SIKIIO y BUMAJKY HIKIEMHHX MIPABOYHMHIB MOPYLIYETHCS 3aKOHOAABCTBO, TO Y BHIAAKY
OCIIOPIOBAHOTO MPABOYKMHY Ma€ MICIe MOPYIICHHS 3aKOHHUX 1HTEPECiB CY0 €KTIB, JOTPUMAHHS SKHX
rapaHTYEThCsl 3aKOHOAABCTBOM, UM iX IpaB, MepeadadeHux JIOKaJIbHUMU HOPMATHBHUMH aKTaMHU 4YH
JIoroBopamu Toio. To0To, y JaHOMy pa3i MOBa iiie PO BUMAIKK MPHUBATHOTO OCIIOPIOBAHHS AIMCHOCTI
MIPaBOYMHY.

Lle cyTTeBO BIJIMBAE Ha KOJIO OCI0, SIKI MOXYTh OCIIOPIOBAaTH HEAIHCHI JJOrOBOpH (IIPABOYMHH).
BBaxkaemo, 1110 110710 OCTIOPIOBaHUX JIOTOBOPIB (IIPaBOUMHIB) Ma€ OyTH 30€peXeHO TEHepilHii 3MicT
HopMmu 4. 1 cT. 207 I'K Ykpainw, i mumie moao HiKieMHHUX TPaBOYNHIB OTPiIOHO BECTH MOBY PO HEOO-
X1THICTh TApaHTYBATH MIPABO Ha M030B OyIb-SKUM 3aiHTEPECOBAaHUM 0CO0aM.

3 ypaxyBaHHSM HaBEACHOTO MPOTIOHYEThCs 4. | ¢T. 207 BUKIIACTH B TaKii pemaKiiii:

«locriomapceke 30008’ s13aHHS, K€ BIMHEHO 3 METOIO, sIKa 3aBiIOMO CYIIEpEUnTh iHTepecaM Iep-
JKaBH 1 CyCITIIICTBA, a00 YKIAJCHO YYaCHUKAMH TOCIIOJAPChKUX BiTHOCHH 3 MOPYIIEHHAM X04a 0 of1-
HUM 3 HUX TOCTIOIapChKOi KOMITETEHIIii (CTemianbHol mpaBocy0’ €KTHOCTI), MOXKe OyTH Ha BUMOTY OJI-
Hi€eT 13 cTOpiH a0 BiMOBIIHOTO OpraHy JIep)KaBHOI B[l BU3HAHO CYJOM HEIIHCHUM TOBHICTIO a00
B YaCTHHI.

Tocrionapcbke 3000B’s13aHHs, sIKE HE BIANOBIZa€ BUMOTaM 3aKOHY, MOKe OyTH IOBHICTIO abo B
YaCTHHI BU3HAHO CYJIOM HEJIHCHUM, SIKIIIO OJIHA i3 CTOPiH, 00 BIJIIOBIHUI OpraH Jiep>KaBHOI BJIa/IH,
a0o iHIIa 3aiHTEepecoBaHa 0co0a 3amepeuye Horo JMiHCHICT Ha MiJCcTaBaX, BCTAHOBICHUX 3aKOHOM.

HikuemHui1 MpaBoYMH € HEAIHCHUM 3 MOMEHTY #oro ykiaaeHHs. OcroproBaHUi MPaBOYNH TiCIIs
HaOpaHHs CHJH PIIICHHSM Cy/y PO BU3HAHHS HOTO HENICHUM, HIYUM HE BIJIPI3HSAETHCS BiJl HIKUEM-
HOTO 1 € HEJIIMCHUM 3 MOMEHTY HOT0 YKIIaZeHHSI, 38 BHHATKOM THX BUIIAJIKiB, KOJIM 32 CBOEO IIPHPOJIOI0
TaKU{ TIPAaBOYMH MOKe OyTH BU3HAHUI HEIIMCHAM ITUIIe Ha MaiiOyTHe [5, c. 502].

OpHak, OKpiM IIFOTO, iCHY€ IIe IHCTUTYT MiATBEPIKCHHS HEIHCHOTO T0TOBOPY (TIPaBOYHMHY) OCO-
6amu, mo Horo ykmamd. MOXIMBICTh MiATBEPIKCHHS HENIHCHOTO MPAaBOYMHY C(HOPMYBABCS YXKE B
nopeBosotiitHii Pocii. TTinTBepkeHnit MpaBOYMH BBaXKABCS, HE 3BAKAIOYHM Ha CBiM IMOYATKOBHIA He-
JIOJIK, AIMCHUM HE TUTBKH 3 MOMEHTY MIJTBEpIDKEHHS, alie 1 3 MepIIoro MOMEHTY YKIaJeHHs [0, c.
718]. Bona Bu3HaeThes 1 B 3apyOikHUX KpaiHax. Hanpuknan, Himenpke LluBinbHe YioxeHHs niepen-
0auae MOXKIJIMBICTD T ITBEP/DKEHHS HEAIHCHOTO TpaBourHy. § 141, sikuii nepenbavae, 1o y pasi, Ko
oco0a, sika BUMHMIIA HElIHCHUIT IPaBOYMH, MIATBEPIKYE HOTO, TO MiJTBEP/PKEHHS PO3MIISAAETHCS SIK
BUYMHEHHSI IPABOYMHY 3aHOBO. SIKIIO HENIIICHUI TOTOBIp MiATBEPAKYETHCSI CTOPOHAMM, TO BOHHU MTOBHU-
HHI IIPH HasIBHOCTI CYMHIBIB BUKOHATH BCE T€, 110 BOHH OTPUMaJIK O 32 yMOBH JIHCHOCTI JOTOBOPY 3
camoro noyartky. 3rigHo § 144 nporo YnoxeHHs rependadae, Mo He JAOITyCKAETHCS OCHOPEHHS, SKIIIO
OCTIOPIOBAaHUH MpaBoYXH OYB MIATBEPHKEHUI THM, XTO MaB IPaBo Horo ocroprosaru [7, c. 38, 39].

[TinTBepmKeHHS 0(OPMITIETHCS TOAATKOBOO YTO010. B HIIIOMY BUITAKy IMTiATBEPIKECHHSM € BXKE
BIJICYTHICTB 3 OOKY CTOpiH 3as1B TIPO BU3HAHHS HOTO HEMTIHCHIM.

OpHaK SKII0 MOYKIIMBICTH MiATBEPIKSHHS OCITOPIOBAHOTO MTPABOYNHY HE BUKIUKAE HIIKHX CyMHi-
BiB, TO II0JI0 MOJIMBOCTI MiATBEPAKEHHSI HIKUEMHOTO ITPABOYNHY BUHUKAIOTh 3AITUTAHHS.
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IcHye ymKa, 1110 HIKUEMHUI JOTOBIp, Ha BIZIMIHY BiJl OCIIOPIOBAHOTO, HE MOXE OyTH I ITBEpIDKE-
HUH, OCKUTBKH € HEeIIHCHAM 3 MOMEHTY Horo ykianeHHs [2, . 31].

3 L€ JYMKOIO Ba)KKO MOTOJUTHUCS, i OUIBII OOTPYHTOBAHOIO BUIVISIAE IPOTHIISKHA AYMKa, SIKOT
JOTPUMYEThCS H cynoBa mpaktuka. Y 1. 2 Poz’sicnenns Bumoro apOitpaxkHoro cyny Ykpainu Bin
12.03.99 p. Ne 02-5/111 «IIpo aesiki mUTaHHS MPAKTHUKK BUPIIIEHHS CIIOPIB, TIOB’3aHUX 3 BU3HAHHIM
yroza HeJiiCHUMMNY, BU3HAYA€THCS, 10 Y TIPOLIEC] BUPILIEHHS CIIOPY CTOPOHU MOXYTh CaMi yCYHYTH Y
BCTAHOBJICHOMY TIOPSIIKY MIOPYIICHHS, SIKI MOIJIM O MOTATTH 32 COOO00 BU3HAHHS IOTOBOPY HEIIHCHUM,
30KpeMa, IUISIXOM YKJIaJIeHHsI HOBOTO JIOTOBOPY; BHECEHHS 3MiH 10 JIOTOBODY, SIKMH He BiIIOBiIa€ 3a-
KOHY y TI€BHIil YaCTHHI; MOTOJPKEHHSI HOTO 3 BIANOBITHUM JEP)KABHUM OPraHoM, SIKIIO 1ie HEOOXiTHO
JUISL TaHOTO JtoroBopy. CTOPOHM TakoX He M030aBiieHi MpaBa YKJIACTH YroAy IpO BHECEHHS 3MiH JI0
JIOTOBOPY 3 METOIO MIPUBEJICHHS HOT0 Y BIAMOBIHICT 13 3aKOHOM a00 IO PO3ipBaHHs AOTrOBoOpY. SKII0
3rajJlaHa yrojia He CylepednTh YUHHOMY 3aKOHOJaBCTBY, TOCIIOAAPCHKUIL Cy/l Y PE30TIOTHBHIN YacTHHI
PIILICHHS] MOYKE 3aTBEP/MTH .

OpHak, Mopsizt 3 UM, JI0 3a3Ha4YEHO] MTO3MIIT BUHMKAE TaKe MMTAHHS: HABIIO BU3HABATH JIOTOBID
(mpaBoYMH) HEIIMICHUM, 3aMICTh TOTO, 11100 3000B’s13aTH YK/Iaa4yiB JOroBOpy (MPaBOYMHY) IIPUBECTH
HOTO0 Yy BiAMIOBITHICTH /IO 3aKOHOAABCTBA, SKIIO IIHOT0 BUMAraloTh 3aiHTepeCcoBaHi 0co0u abo myOIiuHi
iHTepecu. A/pke y cdepi rocriogaproBaHHs 3/1iHCHIOETbCs podeciiiHa MisUTbHICTD, SKa Iependadace
npodeciiiHe OpuAMYHE 00CTYroByBaHHSA. Y cdepi CycIIbHOr0 BUPOOHHUITBA OyAb-sIKi MOPYIICHHS
3aKOHY HETaTHBHO BILIMBAIOTh Ha CYCIUIbHI BIIHOCHHH, a 3a0e3IICUCHHsI 3aKOHHOCTI € HEOOXITHUM
€JIEMEHTOM CYCIIJIBHOTO TOCIIOIapCHKOTO MOpsiIKy. ToMy Taka MocTaHOBKa MUTAHHS Ma€e CEHC, 1 11 1o-
LJIBHO BpaxyBaTH [PU BIIOCKOHAJICHHI 3aKOHO/IABCTBA.

Crizt BpaxoByBaTH MPAKTHKY PO3IVISLY CHPaB, ITOB’SI3aHUX 3 HEIMCHICTIO yroJ, sika IMOKa3ye, 1110
1l CIIpaBy BUHUKAIOTh HAWYACTIIIE HE Y 3B’SI3KY 3 Oa)KaHHSIM BiJJHOBUTH 3aKOHHE CTAHOBHIIIE, a 3 Me-
TOI0 OTPUMAHHS MAIfHOBHMX BHUIOJI, IEPEKJIACTH Ha IHIIY CTOPOHY 30MTKH, BUKIHMKAHI IPOpaxyHKaMHU
B Oprasizaiiii nianpueMHUIBKOT AisiibHOCTI. Sk 3a3Haudators E. . Adonina i 1O. B. Illupsuc, ocHoBHi
TIOJIO’KEHHS! KJIACHYHOT Teopii MOJIATaloTh y TOMY, 10 HIKYEMHICTh Ma€ HE3BOPOTHIH XapakTep (HEMOX-
JIMBICTh BUIPABIICHHS, CXBAJICHHS JIOTOBOPY, HE3aCTOCYBAaHHS 1T030BHOT JJABHOCTI, OCKIIBKH JIOTOBIp
ypaxxaeThCsl HOPMaMU TIpaBa, a He cyzmoM) [3, ¢. 279; 4, c. 154], onHak Takuii miAXia Mae psij] HEITOIIKiB
1 HaJae MIMPOKI MOXKIIMBOCTI IS 3JI0BKUBaHb. Hanpukiam, B OqHIH 31 ClipaB, pO3IISTHYTHX CYIOM 3a
y4acTi BKa3aHUX aBTOPIB, MO3MBAY IIPOCUB BU3HATH HENIHCHUM JOTOBIp KYIIBIi-IPOJAXKy aKIlii Ta
CTSATHYTH 3 MIPOJABLISL BAPTICTh aKIii, IIPH TOMY, 1110 EMITEHTa 3a3HaYE€HHUX aKI[iil HA MOMEHT PO3IVISI LY
criopy Oyso sikBioBaHO. OJJHAM i3 MOTHBIB BiZIMOBH MOCIY>KHJIa HEMOXJIMBICTh 3aCTOCYBAaHHSI pec-
TUTYLIT — nepenadi akuiil nmponasio. Y Mepiofl ke KOHKYPCHOTO IPOBAJDKEHHS BIJHOCHO €MIiTeHTa
TIOBEPHEHHS akLii MoxJiBe. OfHAK MPH TIOBEPHEHHI aKIii y BKa3aHui nepio ix mina Oyia 6 3Ha4HO
HWDKYOIO BiJI I[IHM TPUI0aHHS, B PE3Y/IbTaTi 3aCTOCYBAHHS HACHIAKIB HENIHCHOCTI IPaBOYMHY 30MTKH,
BHKITUKaHI MAaJiHHAM LIHU aKmid, Oyau O mepeHeceHi Ha npoxasi. [logiOHa cuTyalliss BUHUKAE Ipu
MOBEpHEHHI OAaHKPYTy MaiiHa, MPOJAHOro 10 OAHKPYTCTBA 32 HENIHCHUM NpaBoYMHOM. OTpUMaBIIH
MaifHOo, OAHKPYT HE B 3M031 BUILUIATUTH KOIITH, BUPYUEHI Bifl IPOJaXKy IIbOTO MaifHa.

VY CynoBiii TpPaKTHII 3yCTPIYAIOTHCS 1 OUIBII BUTOHYEHI CXEMU BHKOPUCTAHHS IHCTUTYTY HEmiid-
CHOCTI yroj. SIK mpukiajg MOXKHA HaBeCTH Takui BHIaMoK. KonwmHili ydacHHWK TOBapucTsa 3 00-
ME)KEHOIO BIJIMOBINAIBHICTIO OCKAp)KyBaB PILICHHS 3arajibHUX 300pIiB yYaCHHUKIB TOBApUCTBA IPO
YKJIaAeHHsI KPEAUTHHUX J0ToBOpiB. KpenuTHi 1oroBopn OyiaM BEIHMKOIO YroZ0I0, TOMY Oyln CXBaseHi
OCIIOPIOBAHUM PIILIEHHSIM 3arajbHUX 300piB yyacHUKIB. DakTH4HO 1M030B OyB HAIpaBICHUIl Ha Te,
00 BU3HATH HEIIMCHUMHM KpPEIUTHI JOTOBOPH, YKJIAJEHI TOBAPHCTBOM 3 OAHKOM, JIOTOBOPH 3aCTaBH
Ta MOPYKH 1 HE BUKOHYBATH paHilIe MPUHHATI CY/IOBI aKTH HPO CTSATHEHHS 3 TOBAPUCTBA HA KOPUCTD
6aHKy 3a00proBaHOCTI 32 3a3Ha4eHUMH JoroBopamu. CriodaTky B CyJii 3arajibHOT FOpHCIUKIIi OyB BH-
3HAHMW HEAIMCHHUM JIOTOBIp AapyBaHHs YacTKH B CTaTYTHOMY KamiTajl, yKJIaJeHUH MDK [03MBaueM
Ta TPETHOIO 0COOOI0 0 OTPHUMAHHS TOBapUCTBOM KpeauTy. Cya 3arajabHOi IOPHCIAMKII BCTAHOBUB,
[0 JIOTOBIp JapyBaHHS HE MEPECIiyBaB MeTH (aKTHUHOI 3MIHH CKJIaly YYaCHHUKIB TOBApHCTBA, 1 B
TIOPSIZIKY 3aCTOCYBaHHS HACJIAKIB HEAIHCHOCTI MPAaBOYMHY BU3HAB 32 MO3MBA4YEM IIPaBO BIACHOCTI Ha
paHilnie nmogapoBaHy iM yacTKy B CTaTyTHOMY Karitani. OTpUMaBIIH Take pillieHHs, 1031BaY HaMaras-
Cs1 OCKap KHUTH PillleHHsI 300piB yYaCHHUKIB TOBAPUCTBA, TOCHIAIOUUCH HA T€, 1[0 HEIIMCHICTH JOTOBOPY
JIapyBaHHS YaCTKH TSATHE HEJIMCHICTD pillieHb 3arajibHUX 300piB yYaCHUKIB TOBAPUCTBA, IPUHHATHX Y
TIepiof, MPOTATOM SIKOTO BiH He OyB yYaCHUKOM TOBapHcTBa [8].

BpaxoByrouu, 1110 MPaKTHKa BUKOPUCTAHHS IHCTUTYTY HEHIHCHOCTI TOCIOJAPCHKHX JIOTOBODIB
(TpaBOYMHIB) AJIsI 37IOBKUBAHB HaOyl1a IMUPOKOTO MOIIMPEHHS 1 MAa€ TEHACHIIIIO 10 3pOCTAHHS, 1Ie CTa-
HOBHUTb 3arposy JJisi cTabiIbHOCTI rocroxapebkoro odbopory. [1o cyTi HapocTaHHSI TaKUX TEHICHIIH
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CBIYUTH MPO MaTOCHEKTHUBHICTH YNHHOTO 3aKOHOAABCTBA Y 3a0€3MeYCHH] 3aKOHHOCTI Y BiIIOBITHIX
BiTHOCHHAX, Y OOpOTHOI 3 MOPYIICHHSM 3aKOHOJABCTBA Ta 3aXUCTI MPUBATHHX 1 IMyOIIYHUX iHTEPECiB
BCIX YYaCHHKIB TOCIIOIAPCHKOr0 000POTY.

3 ypaxyBaHHSM BUILEBUKIAJEHOIO NPONOHYyeTbca AomoBHUTH 4. 3 cT. 207 T'K Vkpainu
«HeniiicHicTb ToConapchkoro 30008’ si3aHHs a03a1l0M 2 TAKOTO 3MICTY:

«Y pa3si Km0 3a 3MicTOM 3000B’sI3aHHS BOHO MO)KE OyTH IPUBEICHO Y BIAMOBIIHICTH 10 3aKOHO-
JIaBCTBA, Cy/l MOXKe 3000B’513aTH yKJIa1adiB IoroBOpPY (MPaBOYMHY) MPUBECTH HOTO Y BIINOBIAHICTD /10
3aKOHO/IABCTBA, SKIIO IIbOTO BHMAraloTh 3aiHTepecoBaHi ocodn abo myOmiuHi iHTepecH, Ta BU3HATH
BUIIPaBICHUI JOTOBIp (PaBOYMH) NIHCHUM 3 MOMEHTY MOTO YKJIaICHHS.

Cuiz 3a3Ha4YMTH, 110 TaKa MPOMO3UIIS y3ropKyeThes 3 nonoxkenHsM LK Vipainu npo te, mo Hi-
KYEMHHH MTPaBOYMH MOXKE OyTH BU3HAHO Cy/IOM JiiiicHuM (a03. 2 4. 2 ct. 215).

BucnoBku. Ha 0CHOBI IpoBeIeHOTO aHai3y JOJAaTKOBO apryMEHTOBaHO mojoxkeHHs cT. 83 ['TIK
VYkpaiuu mpo Te, 1o, MPUHMAIOYH PIIICHHS, TOCMONAPCHKUN Cyl Ma€ MPABO BH3HATH HEIIHCHUM
OB’ sI3aHUH 3 TIPEIMETOM CIIOpY JIOTOBIp, SIKUI CyNepednTh 3aKOHOIaBCTBY, BKA3iBKOIO HA Te, 1110 BOHA
HISIKUM YMHOM He cyrnepeduThb cT. 8 KoHctuTyuii YkpaiHu, OCKUIBKH 1Sl CTAaTTs TapaHTy€e IPOMaisiHaM
IIPaBO Ha 3BEPHEHHS /10 CyIy 3a 3aXHCTOM, a 30BCIM He 000B’S30K Cy/ly YTpUMYyBAaTHCS BiJl 3aCTOCY-
BaHHS 3aKOHIB NPHU NPUHHATTI PIlIEHb; NPUHIMI JUCIIO3UTUBHOCTI Y YMCTOMY BHUIVISII BIIACTHUBUIA
LUBUIBHOMY IpOIIeCy, OCOOMMBICTIO /ii I[bOTO MPUHIMITY B TOCHOAAPCHKOMY IpOIleci € HOTro IeBHE
00MEeXKEHHsI, 3yMOBIICHA THM, 1110 TOCIIOIAPCHKI CIIOPH, SIKI BUPIIIYIOTHCS FOCIIOIAPCHKUM CYIOM, YacT-
KOBO 3a4ilaroTh HE JIUIIC IPUBaTHI, a i myOmiyHi iHTepecBrMarae BmockoHaICHHS 3aKOHOIABYE PEry-
JIFOBAaHHSI TIMTAHHS [IPO KOJIO OCI0, SIKi MarOTh IPaBo Ha 1030B. OOIPyHTOBAHO, 110 1010 OCHOPIOBAHUX
JIOTOBODIB (IIPaBOYMHIB) Mae OyTu 30epekeHo TerepiHiit 3MicT Hopmu 4. 1 ct. 207 I'K Vkpainu, a
LI0/I0 HIKYEMHHX TPAaBOYMHIB HEOOXIIHO rapaHTyBaTH MPABO Ha M030B Oy/b-sIKMM 3aiHTEPECOBAHUM
ocobam.

Takox npononyerbes nependauntn y 'K Ykpainu HOpMy, 3rifHO sIKiid, y pa3i sSKIIO 3a 3MiCTOM
3000B’s13aHHS BOHO MOXKEe OyTH IIPUBEICHO Y BiAIOBITHICTB JI0 3aKOHOIABCTBA, CYl MOXKE 3000B’s13aTH
YKJIaJa4diB 10roBOpY (MPaBOYMHY) NPUBECTH HOTO y BIAMOBIAHICTH IO 3aKOHOAABCTBA, SIKIO L[LOTO
BHMAraroTh 3aiHTepecoBaHi ocoOu abo myOmiyHi iHTepecH, Ta BU3HATH BHIIPABICHUN JOTOBIp (TIpaBo-
YHH) JIHCHUM 3 MOMEHTY HOTO YKJIa/ICHHSI.
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HEKOTOPBIE BOITPOCHI HEJAECTBUTEJIBHOCTH
XO3SMICTBEHHOTI'O IOTOBOPA (CIEJIKH)

Pe3ome

B crarpe mpoananu3upoBaHBl OTAENBHBIC ACTIEKTHI JEHCTBYIOIIETO MPABOBOTO PETYIUpPOBa-
HUSI HEJICHCTBUTEIILHOCTH X035 HCTBEHHBIX JJOTOBOPOB (C/ICJIOK), BBISBIICHBI BOIIPOCHI, TPEOYIOIIIHE
COBepHICHCTBOBaHI/IH, u O6OCHOBaHLI HOBBIC IMOJOXCHHUSA O BBIHCCCHUUN Cy,Z[OM peHleHI/Iﬂ o Helleﬁ-
CTBUTEBHOCTHU XO3SHUCTBEHHBIX IOTOBOPOB (CAENOK) TI0 WHUIIMATHABE CyAa, KpyTa JIHII, IMEIOIIIX
l'lpaBO Ha UCK, I/ICHpaBHCHI/IH HUYTOXHOTO )IOFOBOpa (C}IGJ’[KH) nu HpI/ISHaHI/Ie €ro }IeﬁCTBHTGHBHbIM nu
BO3MOXHOCTHU HpI/IMeHeHI/IH I/ICKOBOI7I JABHOCTHU K HeMy.

KnroueBblie c10Ba: X034HCTBEHHBIN JOrOBOp, ClEJIKA, KPYT JIML, MMEIOLUIUX IMPaBO Ha MCK,
[IPU3HAHUE HUYTOXKHBIX C/IEIOK HEACHCTBUTEIBbHBIMU 110 MHULIMATUBE CyJa, IPU3HAHUE HUYTOXK-
HOM CHIENIKU JIEUCTBUTENILHOM, MICKOBasl TABHOCTb.
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SOME INVALIDITY ECONOMIC AGREEMENTS (CONTRACTS)

Summary

The article analyzes some aspects of the current legal regulation of the invalidity of economic
contracts (transactions), identified issues requiring improvement, justified by the new provisions of
the court’s decision on the invalidity of economic contracts (transactions) on the initiative of the
court, the circle of persons entitled to claim, correction insignificant contract (transaction) and the
recognition of its validity and application of the statute of limitations to it.

Key words: business contract, transaction, the persons entitled to claim nullity of transactions
void by a court, the recognition of a void transaction valid statute of limitations.



