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On the basis of some provisions of Law of Ukraine «On amendments and invalidation of some legislative acts of 
Ukraine» dated December 28, 2014 № 76 the author disclose the problem of the interpretation of p. 3, Art. 22 of the 
Constitution of Ukraine on the impossibility of narrowing the content and scope of existing rights and freedoms during 
the adoption of new laws in the context of social rights guaranteeing and due to the political and economic situation in 
the country. Analyzing the nature of social rights, the practice of the Constitutional Court of Ukraine, international human 
rights law, the author argues that the interpretation of the mentioned constitutional provision must be based on recognition 
of the existence of the grounds for reviewing the benefits provided to certain population group based on intelligence, 
proportionality and non-discriminatory nature of the review.
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Article’s main body. According to Art. 1 of the Con-
stitution of Ukraine, our state is proclaimed a social state. 
This component of the constitutional system of Ukraine, 
along with other components (sovereignty and the inde-
pendence, democratic and legal character of Ukrainian 
state) has a fundamental character and determines the 
development of legislation public administration, law 
enforcement practice etc. German constitutionalist 
E. Kommerce points out that the concept of the social state 
(Sozialstaat) supports social justice and obliges the gov-
ernment to provide the basic needs of all individuals [3]. 
Conceptual elements of the social state are: 1) subsistence 
level worthy of human dignity; 2) social equality; 3) social 
security; 4) the growth of welfare [4]. 

The implementation of legal regulations, institutions 
and procedures that can ensure real existence of men-
tioned elements aims at achieving and maintenance of 
social justice. In the most general form of social justice 
is there where equal opportunities are provided [5]. How-
ever, equal opportunities and justice in general are not 
understood in the essence of formally legal. S. Pogreb-
nyak indicates that the principle of justice should be 
considered in three aspects: formal justice (formal equal-
ity) and procedural justice (compliance with law-estab-
lished procedures) and substantive justice. Content valid-
ity determines the need for compliance with certain 
principles that can help to figure out what a recent case 
belongs to each participant of social relations [6]. 

In any society, there are individuals who need special 
support from the state because of certain life circum-
stances. The principle of justice and the concept of the 
social state predict that the provision of such opportuni-

Problem setting. Social rights are an important 
part of the constitutional and legal status of human 
and especially those that support people who are in 
a special position (assistance in connection with child-
birth, benefit disabled, benefits provided to veterans, 
participants of liquidation of the Chernobyl accident, 
etc.). These rights should be pursued at the expense 
of the State and local budgets, which makes the issue 
of social rights is not only legal, but also political and 
economic. The main contradiction can be formulated 
in a simplified way in the form of two problems in this 
area: (1) where to find funds for the provision of social 
rights, which are enshrined in the Constitution; 
(2) what to do if you do not have enough funds in 
certain circumstances. The legislator periodically cor-
rects the list of provided benefits and direct payments, 
which constitute the content and scope of individual 
social rights in addressing those problems. The ques-
tion is whether is it consistent with the Constitution 
in the context of part 3 of article 22 of the Constitution 
of Ukraine [1], which forbids narrowing the content 
and scope of human rights. This article will try to 
consider this issue on the example of certain provi-
sions of the Law of Ukraine «On amendments and 
declared invalid some legislative acts of Ukraine» 
dated December 28, 2014 number 76 (hereinafter – the 
Act N 76) [2] and outline approaches to its solution.

Analysis of recent researches. Such scientists were 
engaged in research of specified problems as V. B. Av-
eryanov, J. Le Grand, D. Commerce, S. P. Pogrebnyak, 
C. Propper, P. Rabinovich, S. Smith, A. L. Fedorova, 
S. V. Shevchuk and others.
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ties will allow these people to be able to live and to 
evolve as full members of society and not be perma-
nently in the status of social outsiders.

The idea of the social state is embodied in social 
human rights on the level of Chapter II of the Constitu-
tion of Ukraine. According to Art. 46 of the Constitution 
of Ukraine, citizens have the right to social protection, 
including the right to provision in cases of complete, 
partial or temporary disability, loss of breadwinner, un-
employment due to circumstances beyond their control 
and also in old age and in other cases provided by law. 
This right is guaranteed by compulsory state social insur-
ance through insurance contributions of citizens, enter-
prises, institutions and organizations, as well as budget-
ary and other sources of social security; establishment 
of a network of state, communal, private institutions for 
the care of the disabled. Pensions and other forms of 
social payments and assistance that are the main source 
of existence should ensure a standard of living not below 
than the subsistence minimum established by law. 

The implementation mechanism of social rights is 
determined at the level of the current legislation. Legal 
basis of social protection of war veterans is defined by 
the Law of Ukraine «On status of war veterans, guaran-
tees of their social protection» dated 22.10.1993 
N 3551-XII (hereinafter-the Law N 3551-XII) [7]. This 
Law aims to protect war veterans by: creating appropri-
ate conditions for the maintenance of health and active 
longevity; the organization of social and other kinds of 
services, strengthening the material and technical base 
created for this purpose institutions and services and the 
training of professionals; implementation of target pro-
grams of social and legal protection of war veterans; 
granting of privileges, advantages and social guarantees 
in the course of employment in accordance with profes-
sional training and with consideration of health status. 
That is, the granting of privileges, advantages and social 
guarantees is one of the main objectives of this Law. The 
Article 4 of the Law specifies that veterans include par-
ticipants of operations, invalids of war and participants 
of war. Adoption of the Law of Ukraine «On amend-
ments and declared invalid some legislative acts of 
Ukraine» dated December 28, 2014 number 76 (herein-
after – the Law № 76), in particular, paragraph 9 of sec-
tion led to changes in the Law number 3551 through the 
abolition of benefits of war veterans by excluding items 
that are set before. 

Thus, paragraph 9 of section I of Act No. 76 was 
amended to the Law No. 3551, which abolished benefits:

1) free travel by all kinds of city passenger transport, 
motor transport in the countryside, railway and water 
transport of the suburban communication and buses of 
suburban and long-distance routes, including intra- and 
interregional irrespective of distance and residence for 
persons who had the status of war veteran and persons 

who are subject to this Law (excluding para. 7 of part 
one of article 14 and paragraph 7 of part one of article 
15);

2) free travel once in two years (roundtrip) by rail-
way, water, air or long-distance motor transport irrespec-
tive of availability of railway communication or travel 
once a year (roundtrip) the specified types of transport 
with the 50 percent discount, which had the status of war 
veteran and persons who are subject to the Act (ex-
cluded item 16 of part one of article 14 and item 18 of 
part one of article 15);

3) for persons who have special merits to the Moth-
erland

− free travel once a year (round trip) by rail in a dou-
ble compartment sleeping cars, fast and all-coach trains, 
water transport in the first-class state cabin (local first 
category) express and passenger lines, air or intercity 
road transport (excluded paragraph 15 of Article 16);

− free use of intercity transport (tram, bus, trolley, 
subway, water crossings) and commuter trains, and in 
rural areas – buses in suburban and intercity routes, in-
cluding intra, inter-regional and local regardless of dis-
tance and place of residence (excluded paragraph 16 of 
Article 16);

4) articles 14, 15 and 16, supplemented by norms 
which place extra benefits, as provided for in these ar-
ticles, depending on the average total family income, 
namely: «to establish that the benefits… are subject to 
the condition that the average monthly cumulative in-
come of a family counting on one person for the previous 
six months does not exceed the total income, which gives 
the right for tax social privilege in order determined by 
the Cabinet of Ministers of Ukraine».

It should first of all be noted that the subject of con-
stitutional initiative considering the abolition of certain 
benefits for veterans as the absolute right to cancel and 
limitations in the use of these benefits, depending on the 
size of the average total family income – as a narrowing 
of the scope and content of the law. This approach, in 
our opinion, is not correct.

In paragraph 4 of the Decision of the Constitutional 
Court of Ukraine dated October 11, 2005 № 8-RP/2005 
indicates that «the content of the rights and freedoms of 
the individual are the conditions and tools that define the 
material and spiritual human capabilities required to meet 
the needs of its existence and development. The volume 
of human rights is the quantitative indicators of appropri-
ate features that characterize its multiplicity, size, inten-
sity and degree of manifestation and expressed in spe-
cific unit of measure» [8]. This legal position repro-
duces the understanding of the categories of the content 
and scope of rights, earlier proposed in the commentary 
to article 22 of the Constitution of Ukraine [9]. In an-
other work P. Rabinovich and I. Pankiewicz noted that 
the abolition of the rights or freedoms should be under-
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stood like official (juridical or actual) liquidation of 
them, complete destruction [10].

The right person in this case is the right to social 
protection, guaranteed by article 46 of the Constitution 
of Ukraine. This right determines, in particular, the ex-
istence of a number of benefits that the state sets for war 
veterans. Revision of these benefits, particularly their 
narrowing or cancellation can be considered only in the 
context of the problem of limiting the content or scope 
of rights of a person having the status of a war veteran, 
on social security, but not in the context of this right of 
cancellation that would occur, for example if the state 
eliminated the entire social protection of war veterans in 
principle. Therefore, in this case we have to answer the 
question whether the legal rule of Section I, paragraph 9 
of the Law № 76 constrict the content or scope of the 
social rights of persons who have the status of war vet-
erans. Giving a legal justification for inconsistency of 
Chapter I, paragraph 9 of the Law № 76 to Articles 8, 21, 
22 and 46 of the Constitution of Ukraine (unconstitution-
ality), subjects of the Constitutional initiative indicate 
the separate positions expressed by the Constitutional 
Court of Ukraine, regarding the right to receive social 
benefits.

In paragraph 4 of decision of the constitutional Court 
of Ukraine dated October 11, 2005 № 8-RP/2005 which 
is above-cited we can find the following: «…narrowing 
of the content of the rights and freedoms means the re-
duction of the features, content characteristics of human 
capabilities that show relevant rights and freedoms, that 
is, the qualitative characteristics of the law. Narrowing 
the scope of rights and freedoms is an abridgement of 
the circle of subjects, size of territory, time, size, or 
amount of benefits or any other measurable indicators of 
the usage of rights and freedoms, i.e. their quantitative 
characteristics».

Paragraph. 5.2. of The decision of the Constitutional 
Court of Ukraine in its 22 September 2005 № 5-rp / 2005 
(the case of permanent use of land plots) The Constitu-
tional Court of Ukraine explained: «in accordance with 
Article 22 of the Constitution of Ukraine constitutional 
rights and freedoms are guaranteed and can not be can-
celed (part Two), the adoption of new laws or amending 
to existing laws shall not be diminished content and scope 
of existing rights and freedoms (part three). The abolition 
of constitutional rights and freedoms – is their official 
(legal or actual) liquidation. Narrowing of content and 
scope of the rights and freedoms is a limitation of them. 
In the traditional understanding of activities, the defining 
concepts of the content of human rights are the conditions 
and means that constitute the human capabilities required 
to satisfy the needs of its existence and development. The 
volume of human rights is their important property, ex-
pressed by quantitative indicators of human capabilities, 
which are reflected by the relevant rights that are not ho-

mogenous and general. The essence of the content of the 
basic law in any case can not be broken, that is a gener-
ally accepted rule [11]. 

In section 3.2 of decision of the Constitutional Court 
of Ukraine dated July 9, 2007 No. 6-RP/2007 States: 
«certain social benefits, compensation and guarantees 
for social protection were established in separate laws of 
Ukraine, which are part of the constitutional law for ap-
proval and ensuring of the rights and freedoms of citi-
zens. Therefore, according to part 2 Article 6, part 2 
Article 19, part 1 of Article 68 of the Constitution of 
Ukraine, they are generally binding and have to abide by 
state authorities, local self-government bodies and their 
officials equally. Noncompliance with obligations by the 
state concerning individuals puts citizens in a disadvan-
tage, undermines the reliance of the person to the state 
that naturally leads to the violation of the principles of 
a social legal state» [12]. 

However, you should draw attention to decision of 
the Constitutional Court of Ukraine of December 26, 
2011 No 20-RP/2011 (the case constitutionality of para. 
4 section VII «concluding provision» Law of Ukraine 
«On State Budget of Ukraine for 2011»). The Constitu-
tional Court of Ukraine while arguing that decision, 
determined: «the dimensions of social benefits depend 
on socio-economic capacity of the state however, they 
must ensure the constitutional right of everyone to a sat-
isfactory standard of living for themselves and their 
families, guaranteed by article 48 of the Constitution of 
Ukraine [13]. The Decision of the constitutional Court 
of Ukraine of 19 June 2001 № 9-RP/2001 (case on sci-
entific work length of service) indicates a dependence of 
the size of social payments from the economic factors, 
which states that «the right to a retirement benefit, its 
amount and the size of payments can be linked with the 
financial possibilities of the state, economic feasibility, 
socio-economic circumstances in a particular period of 
its development, and the adoption of relevant normative 
legal acts and laws» [14]. In addition, in the Decision of 
the constitutional Court of Ukraine dated October, 8 2008 
No. 20-RP/2008 (case on insurance payments) it is stat-
ed that the types and amounts of social favors and pay-
ments to victims that are being implemented and reim-
bursed by the «social industrial injury insurance and 
occupational diseases insurance Fund of Ukraine» are 
establishing by the state taking into account financial 
their possibilities» [15].

Thus, the legal stance of agency of constitutional 
jurisdiction are based on two theses that might seem 
contradictory: 1) the impossibility of narrowing of the 
content and scope of human rights, including social 
rights; 2) the dependence of social rights up to the eco-
nomic and financial capacity of the state and the need to 
take into account the current economic situation in de-
termining and ensuring the social standards. 
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We should also mention the international legal aspect 
of the problem. Ukraine is party to the European social 
Charter. However, it should be considered that Ukraine 
has incurred obligations relatively to certain articles of 
this Charter, including articles 12, 13, guaranteeing the 
right to social security and medical and social assistance.

At the same time, Ukraine is party to the Convention 
on the Protection of Human Rights and Fundamental 
Freedoms [16], including the jurisdiction of the Euro-
pean Court of Human Rights (ECtHR), whose decisions 
are recognized in Ukraine as a source of law, applies to 
our state according to the norms of international and 
national law.

The Strasbourg Court has quite an extensive case-
law practice on social rights [17]. Constitutionalisation 
of social benefits are the main tendency of the Court on 
social assistance payments that the state must carry by 
law [18]. Social benefits provided to the person consid-
ered by the court as part of right to own, use and dispose 
of his or her property (which is guaranteed by the Con-
stitution of Ukraine) and groundless (in particular, by 
discriminatory attitudes) refusal to accrual or payment 
of these benefits is a violation of this right (Carson and 
others case against the United Kingdom», «Pichkur case 
against Ukraine», etc.).

At the same time, the practice the European Court 
has no definiteness in the matter of the legality of size 
reduction of pensions and other benefits, as well as their 
cancellation by using the amendments to the legislation 
[19]. In particular, in the case of «Airi against Ireland», 
the Court noted that social and economic rights largely 
dependent on the situation in the states, especially on 
financial situation. In Case «Kjartan Asmundsson against 
Iceland» Court noted the necessity of distinguish be-
tween the deprivation of pension and non-discriminato-
ry, proportionate and reasonable reduction of its size.

This position is common with key provisions of 
International Covenant on Economic, Social and Cul-
tural Rights, which in article. 2 stipulates that each Mem-
ber State undertakes, to take the maximum of its avail-
able resources individually and through international 
assistance and cooperation, especially economic and 
technical fields to achieve progressively the full realiza-
tion of the rights recognized in the present Covenant by 
all appropriate means, including particularly the adoption 
of legislative measures [20]. Thus, one of the pillars of 
modern architecture of human rights envisages a rela-
tionship between the level of economic and technology 
development and level of guaranteeing of economic, 
social and cultural rights. It should be recalled that the 
Covenant on Civil and Political Rights contains no sim-
ilar warnings.

The relationship between the economy and the level 
of provision of certain rights is heterogeneous (individ-
ual economic rights should be guaranteed at the level of 

the absolute, and all social rights depend on the eco-
nomic capacity of the state), but has an objective char-
acter. Social rights in theory of state and law considered 
as «positive rights», which require enforcement that is 
more active by state institutions. As noted by O. Petrishin 
and G. Hristova, these rights require the state to adopt 
measures in order to ensure their full implementation 
gradually within available resources [21].

The constitutional Court of Ukraine proceeds from 
the fact that the implementation of the legislative regula-
tion of social relations based on justice and dimensional-
ity is caused by the observance of the constitutional 
principles of social and legal state, supremacy of law, 
taking into account the state’s obligation to ensure decent 
living conditions for every Ukrainian citizen. The deci-
sions of the constitutional Court of Ukraine of November 
2, 2004 № 15-RP/2004 [22], dated March 24, 2005 No. 
2-RP/2005 [23], dated June 20, 2007 № 5-RP/2007 [24] 
formulated the legal position regarding this element of 
the supremacy of law, like proportionality (dimensional-
ity). In addition, according to the legal positions ex-
pressed in Decision of the Constitutional Court dated 
March 17 2005 No. 1-RP/2005 (case on the provision of 
assistance for temporary disability), the duty of the state 
is to regulate economic processes appropriately, to es-
tablish and apply fair and effective forms of redistribu-
tion of public income to ensure the welfare of all citi-
zens» [25].

Thus, we should agree with the opinion of the Con-
stitutional Court of Ukraine that socio-economic rights 
provided by law are not absolute. The state can change 
the mechanism for the implementation of these rights, 
particularly because of the inability of their financial 
support by proportional redistribution of funds in order 
to maintain the balance of the public interest.

conclusions. Therefore, we can say that the state’s 
obligations to ensure rights of the first generation (per-
sonal, civic, political) and with the guarantee of second 
generation are not identical. Provision of social and 
majority of economic and cultural rights depends on the 
situation of the economic system. Thus beyond the state 
and the legislator must confess to certain reasonable 
amount of discretion in conducting of social policy that 
would allow the state to adjust social programs based on 
the real possibilities of the economy regarding their fund-
ing. In other words, if the content and scope of social 
human rights is dependent on condition of the state de-
velopment of economy, this does not mean that the state 
can arbitrarily reduce the level of social security, but 
means that the state may reasonably, proportionately and 
non-discriminatory view of social guarantee in an effort 
to provide the fullest possible security to all segments of 
the population who needs social protection. Moreover, 
it can be argued that a state may provoke the situation 
when the system may be destroyed wholly or partly, car-
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rying out such activities (without adjusting the system 
of social protection in accordance with the real possi-
bilities of the economy). These moments in our view, set 
the context of the interpretation of part 3. article 22 of 
the Constitution of Ukraine, prohibiting the adoption of 
new laws or amendments to existing laws that narrow of 
the content and scope of existing rights and freedoms. If 
it is a personal, civil, political rights, their content, scope 
and existing guarantees have absolute nature and can not 
be limited.

These moments in our view, set the context of the 
interpretation of part 3. article 22 of the Constitution of 
Ukraine, prohibiting the adoption of new laws or amend-
ments to existing laws that narrow of the content and 
scope of existing rights and freedoms. If it is a personal, 
civil, political right, their content, scope and existing 
guarantees have absolute nature and can not be limited. 
When it comes to most social and economic and cul-
tural rights, the prohibition which is enshrined in part 3 
of article 22 of the Constitution of Ukraine means that 
the state may not deprive social protection of certain 
categories of persons through legislation disproportion-
ately or unjustified and discriminatory because in this 
case, the constitutional mandate which is given above 
and the principle of social justice, which aims to guar-
antee Constitution and the supremacy of law in General 
is broken. However, the state should have an opportu-
nity to revise for the future a legislative list of benefits, 
privileges, guarantees, which compile the content and 
scope of social rights. The economic slowdown or even 
decline of economic indicators caused by purely eco-

nomic processes (the decline in world prices for main 
export goods of Ukraine, the global economic and finan-
cial crisis, etc.) and political and geopolitical factors (The 
Revolution of Dignity, which caused the overthrow of 
the Yanukovych regime, the annexation of Crimea by the 
Russian Federation and deployment, financing and mil-
itary support of separatism and terrorism in Eastern 
Ukraine, increasing of military budget to finance the 
needs of the ATO) are circumstances that significantly 
affect the real possibilities of growth of the Ukrainian 
economy, and thus affect the filling of the budget and 
extra-budgetary funds to provide community expenditure 
funding. The failure to acknowledge this means a deep-
ening of the existing problems in the sphere of human 
rights protection in Ukraine and the leveling of the values 
of fundamental rights, which in this case can turn into 
a paper Declaration, in advance are not enforceable.

Thus, the assessment of the constitutionality of the 
provisions of paragraph 9 of section I of Law N 76 in the 
aspect of part 3 of article 22 of the Constitution of 
Ukraine should take place with taking into account the 
existence of the grounds for revision of benefits pro-
vided to a specific group of the population, and assess-
ment of sanity, proportionality and non-discriminatory 
nature of the provisions of the Law N 76. Only such 
a position, which can be considered as common to this 
category of cases, will allow you to break the deadlock, 
formed by the contradiction between the imaginary ab-
solutely legally certain content and social rights and their 
limited economic, political and geopolitical situation, 
which the state is remaining in.
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СОЦиАльНЫе ПРАВА челОВекА: МеждУ кОНСТиТУЦиОННОЙ АбСОлюТНОСТью 
и РеАльНОЙ ОгРАНичеННОСТью

На примере отдельных норм Закона Украины «О внесении изменений и признании утратившими силу 
некоторых законодательных актов Украины» от 28 декабря 2014 г. № 76 автор касается проблемы толкования ч. 3 
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родного права прав человека, автор доказывает, что толкование указанного конституционного предписания долж-
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