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CyTHICTb anenauiinHoro posrnsgy LeMOHCTPYe came 3HauveHHs cnosa apellacio — «BUKNMKaTW B Cya,
3BepTaTNCA L0 BULLECTOALLOrO cyay». e |. BeHTam migkpecntoBas, L0 caMa AyMKa npo Te, L0 PilLeHHs cyay
MepLUOi iHCTaHUIT He OCTaTo4YHe i BOHO MOXe OyTu nepernsHyTte 6inbll [OCBIAYEHUMM | KBani(PiKOBaHNMM
CYAAAMM, SKi He MiggaHi MiCLLeBUM BNAMBAM, CIPUSTAMBO | 3aCNOKIANNBO Ai€ AK Ha YYaCHWKIB KPUMiHa/IbHOMO
npouecy, Tak i Ha BCtO CycninbHYy AyMKY B Linomy» [1, p. 140].

Cnipg 3a3HaumMTK, WO Y CBOIA nepBicHii pepakuii K3MJT He MicTuna BU3HAHHS MpaBa 3aCyaKeHOro Ha
nepernsf BWPOKY BULMM CYLOM 33 CKOEHHS 3noumHy. (MogibHe npaBo He nepef6ayeHo M iHLWXMK
perioHanbHUMKU MiXKHapoAHO-NPaBOBMMM AOKYMEHTaMy — AMEPUKAHCLKOK KOHBEHLIED NnpaB ntoanHn 1969 p. i
ADpr1KaHCLKOIO XapTieto npas NoguHu | Hapogis 1981 p.)

Y K3IMJ1 3aKpinaeHo nuvile npaBo KOXHOrO Ha CrpaBeAnMBMIA CYAOBWIA po3rnsg, B TOMY 4uchi i
KPUMIHaIbHOT CrpaBsu, HeynepemkeHWm cygoMm (cT.6). Lle npaso TicHO Mos'A3aHe 3 NpasoM JOCTYyNy [0
npaeBocyaas. Y Uil KoHBeHLiT NporonowyeTbcs MPe3yMmnLis HeBMHYBATOCTi (M. 2 CT.6), a TaKOX HM3Ka
npouecyasbHUX Mnpas 06BUHYBayveHUX (n.3 cT.6). B octaHHbOMY Bunagky MAeTbCA MPO Te, IO KOXEH
06BMHYBaYeHWii Mae K MiHIMyM MeBHI MpaBa, BM3HayeHi B M.M. a, b, ¢, d, e. BnacHe X npo npasa 3acypKeHnX
cneyjianbHo aeTbesa B MpoTokoni Ne 7. To6TO, BiACYTHICTb HOPMATUBHOIO 3aKPiM/eHHs NpaBa 3acyIKEHOro Ha
nepernss cyfoBoro pilleHHs 6yno ABHOK MPOraiuHoL, fka i 6yna 3anosHeHa MpoTokonom Ne7.

Mpotokon Ne 7 go K3MJ1 6ys npuithatuid y CTpacbypsi 22 nnctonaga 1984 p. MpuitHaTuiA 11 TpaBHs 1994
MpoTtokon Ne 11 3MiHMB HasBy cT.2 TpoTokony Ne 7 Ha Taky — «[1paBO Ha OCKapXEHHS Y KPUMiHaNbHUX
cnpaBax». TakMM YMHOM, BMepPLLE Ha Mi>KHapOAHOMY piBHi 6yN0 NPOronoLLIEHO Le npaso.

CyuvacHa (hpaHuUy3bKa AOKTpUHA MNPOMOHYE KinbKa BapiaHTiB Knacugikauii cnocobiB OCKapXKeHHs Ta
nepernagy cyfosux piweHb. [Mo-nepiue, BOHW MNOAINAIOTLCA HA OPLAMHAPHI, KOMW Crnpasa MepernsjacTbCi B
NoBHOMY 06CA3i 3 OyAb-AKMX NiAcTaB (K PAKTUYHUM, TaK i NPaBOBMM), i Ha EKCTPaopAMHapHI (BUHATKOBI), AKi
[OMYyCKatoTbCA TiNIbKX NIC/s BUYepnaHHA abo HEMOX/IMBOCTI OPAUHAPHUX CMNOCOBIB OCKAPXKEHHS | MOXYTb MaTK
micue nuwe 3 nigcras, NpsMO nepefdadeHnxX y 3akoHi. Mo-apyre, BUOKPEM/IIOKTL peTpakuiiHi cnocobu (de
retraction), Konu cnpaea MEPErnsagacTbCs TUM XXe CYyAOM, SIKWiA BUHOCWUB MNepBiCHe pilleHHs, i pedopmaliiHi
crocobu, Konu cnpaea NepernsgacTbesa BULLLECTOALLMM CyoM. Mo-TpeTe, iCHYIOTb Crnocobu nepernagy, 3 04HOro
GOKy, BUPOKIB, AKi He BCTYNUAW B 3aKOHHY CUJTY, KON OCKAPXXEHHSA NPU3YTMUHSAE TX BUKOHAHHS, a 3 iHLWOro 60Ky
- TUX BUPOKIB, SIKi BXE BCTYNWUAW B 3aKOHHY cuny [2, p. 391,392]. Came 3 ypaxyBaHHSX Takol Knacugikauii
(hpaHLy3bKWIA 3aKOHOAAaBELL BUKOPUCTOBYE HAa MO3HAYEHHS MOXNMBOCTI OCKapXeHHS pilleHb cygy 1 iHcTaHuit
TaKi NMOHATTA, AK: «anenaLis», «ono3uyis», «anefiayia Ha piLleHHA Cydy acu3iB».

AHaniz Hopm KK ®paHLiT 403B0NSE 4iliTM BUCHOBKY, L0 TEPMIH «anefsuis» BXMBAETbCS HA MO3HAYEHHS
KMaCU4HOT (hopMuy Nepernsgy CyaoM ApYroi iHCTaHuiT BUPOKIB, HE BCTYNWAN B 3aKOHHY CUATY, K 3 (DaKTUYHOT, Tak i
3 IOPUANYHOI 0o CTOPOHMK, 33 CKaproto CTOpPIH i B 1T Mexax. MpeamMeToM anensuiiHoro NpoBamKeHHs € BUPOKM
BUMPaBHMX CYAIB B BCiX CMpaBax Mpo MNPOCTYINKMW Ta BUPOKW MONILIEACLKMX CY/iB y CnpaBax Npo NpPaBoMopYLLIEHHS
y BUMafKax, KoM NpusHayeHe NokapaHHS MepeBuULLYE MEBHUIA MOro posmip, CTPOK ab0 CTaHOBWUTL MEBHWIA BUA, i
KOMM NoniueiicbkniA cyf, MOCTaHOBNAKOUM O6BWHYBA/IbHWA BUPOK 3 NPU3HAUYEHHSM MOKapaHHs, 3000B'3ye
3aCy[pKeHOro BIAWKOAYBaTW WKoA4y (Ue 3a 3araJbHUM MPaBWIOM, HE BPaxXOBYHUM OCKAPKEHHS pilleHb Cydy
acusis) [3, p. 24].

Ha BigMiHy Big (paHLy3bKOro 3aKoHOAaBCTBa, KpuMiHasibHUIA npouecyanbHNMiA KOAeKe YKpainu (pani —
KIMK YkpaiHun) nepegdaqac MoOXIMBICTb OCKApXKEHHS B anensuiiHoMy NOpAAKY BUK/HOYHO CYA0BUX PilleHb, AKi
Oynu yxBaneHi cyfamy Mneploi iHCTaHUii i He Habpanu 3aKOHHOT cunn. Tak, anensuiiHOMYy OCKapXXeHHHO
nignaratoTb: 1) 06BMHYBaNbHI Ta BWNpaBAyBa/bHI BUPOKM (3 ypaxyBaHHSM OCOGAMBOCTEN LLOAO BUPOKIB,
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BMHECEHWNX Ha NIACTaBI Yrof); 2) yxsanu Npo 3acTOCYBaHHA YM BIAMOBY Y 3aCTOCYBaHHI MPUMYCOBMX 3aXO0fiB
MeAMYHOro abo BMXOBHOIO XapakTepy; 3) iHLUI yXBan cyfy nepuloi iHCTaHUiT Y B1unagkax, nepeadadeHnx KK
(Hanpuknag, yxeana cyfy Npo 3aKpUTTA KPUMIHaNbHOrO MpPOBa[PKEHHS; yXBaia Cydy Npo 3BifIbHEHHS Bij
NPU3Ha4YeHoro NokKapaHHs 3 BUNPOB60BYBaHHAM MiC/s 3aKiHYEHHS iICMUTOBOMO CTPOKY, TOLWO); 4) yXBanuv Cigyvoro
cyaai (yxsanm npo 3acToCyBaHHSA 3arnobiXXHOro 3axody Y BUrAA4i TPMMaHHA nNif BapTok abo BigMoBY B /Oro
3aCTOCYBaHHI; yXBanu Npo MPOAOBXEHHS CTPOKY AOMALLIHBOr0 apeLLTy abo BigMOBY B 10ro NPOAOBXEHHI Ta iH.)

[4].

To6T0, NpeaMeT OCKapXKeHHS 3a YKPaiHCbKUM 3aKOHOAABCTBOM € LUMPLUMM, OCKiNIbKM OXOMJIIOE He NinLle
BUPOKM CyAay MepLUOT iHCTaHLT, Ki He Habpanu 3aKOHHOI CUIK, ane i iHLWi, BU3HAYeHi 3aKOHOM, PiLLEHHS cyay
MepLLOT IHCTaHLiT, @ TaKoX CNig4yoro cyaai.

LLle ofHiel0 CcyTTEBOK BIAMIHHICTIO MOBHOBaXKEHb Cydy anensauiiHoil iHcTaHuii 3a KMK € HasBHICTb
enemeHTIB peBisii. CyTb peBi3ii nondrae y HafineHHi cyais anensayiinHol, KacauiiHoi iHCTaHL,ii NOBHOBaYKEHHAMU
MepeBipsATN KPMMiHabHY CMpaBy, Y SKilA BUHECEHO OCKap)KyBaHi BMPOK, YXBany Cyay, B MOBHOMY 00CS3i,
He3aneXHo Bif A40BOAIB NofgaHMX ckapr [5, p. 34]. M. M. MNonsHCbKWiA 3a3HavaB, L0 NOCTYMOBO peBi3iiiHe Havano
HabyBano 3Ha4YeHHS KOPIHHOI BNacTMBOCTI MPOBAKEHHS B CyAax KacauiiHOl i Harns4oBol iHCTaHLiA i 30BCIiM
CKOpO 6Y/N0 OrofioLeHo OHMM i3 MPUHUMMIB Nepernagy BUPOKIB Y pagsHCbKOMY KpUMiHasibHOMY npoueci [6,
p. 84]. Ha gymky O. B. Mob6eakiHa, peBi3iliH1iA MOPALOK Nepernsay Aae 3acypKeHOMY MOX/MBICTb OCKapXWUTU
BMPOK Yy MOBHOMY 06CA3i, He BMMAratlouy MOCWUMAHHA Y CKap3i Ha KOHKPETHIi NopylleHb 3aKOHHOCTI abo
06r'pyHTOBAHOCTI, L0 BifgnoBigae NpUHUMNY Npe3yMnLii HeBUHYBATOCTI, 3rigHO 3 AKMM Ha 0BBMHYBAYEHOro He
MOXe 6y TV NepeKnafeHo 060B'A30K A0Ka3yBaHHSA N0 KPMMiHanbHIA cnpasi [7, p. 49].

BignoBsigHo X 40 KOHUENTY KnacuyHoi anensauit, sknii BTineHo y KMK ®paHuii, cyg nig yac anenauiiHoro
nepernsgy, 3a 3arafbHWM NpPaBWiOM, NO36aBNeHMIA PeBisiliHUX MOBHOBaXeHb. Po3rnsg cnpasum, SK Npasusio,
30iCHIOETLCSA B MeXax anenauiiiHoT ckapri. Ane B pasi CKacyBaHHS BUPOKY Cydy NepLUoi iHCTaHUiT Ha MmigcTaBi
iCTOTHOrO NOpPYLUEHHS KPUMiHAbHO-NpOoLecyanbHUX HOPM ANenauiinHuid ¢y, po3rnsHyBLUX Cnpasy No cyTii B
NMoBHOMY 00cA3i, BNpaBi NpU3Ha4YMTX NoKapaHHs MigCyAHOMY He3aieXHOo Bif BUMOr CTOpiH [3, p. 25]. Tak, 3a
3MicTOM Y. 2 cT. 505 KIMK ®paHLii, HaBiTb 3a BiACYTHOCTI 3yCTpiuHOI anensuii, anenauiiHuia cya y pasi nogaHHs
anenauii TifbKW "eHepanbHUM NPOKYPOPOM MOXKE MPU3HAYUTM MOKapaHHA MEeHLLE, HiX BCTAHOB/IEHO CYAOM. Y
4.1 cT. 515 KIMK ®paHuii BCTaHOBMEHO, L0 3a Pe3ynbTaToM Po3rasgy anensuii npokKypaTypu, Ccy4 Moxe abo
niaTBEpPANTM BUPOK, abo CMPOCTyBaTW IOr0 MOBHICTIO ab0 4YacTKOBO B HAMpsIMKY, CNpUATAMBOMY abo
HecnpuATIMBOMY ANs 06BMHYBayeHOro. BogHouac y 4. 2 cT. 515 KMK ®paHuii MiCTUTbCA MONOXKEHHS Npo
3a00pOHY NOTipLUEHHS CTaHOBMLUA anensHTa: Cy[ He MOXe Ha niAcTasi OAHIel nuwe anenauii nigcy4Horo,
LMBINbLHOrO Bignosigaya, LUMBISIbHOrO No3uBaYa ... NOripLnTN CTaHOBMLLIE anensHTa.

3a 3mictom cT.407 — 414 KMNK YkpaiHu cyg anensiliidiHol iHCTaHUil, FpyHTYHOUMCb Ha BMUMOrax
anensayinHoi ckapru, nepeBipse 3aKOHHICTb | 06rPYHTOBaHICTb PilLEHHA Cyay Meplol iHCTaHUiT Ta yXBastoe
BiANOBiAHe pilleHHs, TOOTO, 3AiiicHIOE MpaBocyaas. MisnbHiCTb Cyay B cTafii anensuiliHoOro NpoBamKEHHS
Hanpae/neHa Ha Bi4HOBMIEHHSA 3aKOHHOCTI, BUMPaBNEeHHS BUSBMEHOT B CYA0BOMY PilleHHi MOMWAKMK, i SK HacnigoK
— 3aXWUCT MpaB 0cobM, sfKa nocTpaxiana B pe3ynbTaTi BWHECEHHA HEe3aKOHHOro, HEeobrpyHTOBAHOro Ta
HEBMOTVBOBAHOI O CY0BOTO PiLLIEHHS.

3aan1 JOCATHEHHS MeTW anensuiliHoro NPoBafKeHHs CyA, BiANOBIAHO A0 4. 2 cT. 404 KIMK YKpaiHu,
HafliNeHWn MOX/IMBICTIO BWIATU 3a MeXi anensauiiHol ckapru, fKWO UMM He MOripLIyeTbCA CTaHOBMLLE
06BMHYBaYeHOr0 (3aCyPKeHOro, B1NpaeaHoro) abo ocobu, LLOA0 SKOI BUPILLYETLCA NUTaHHS NPO 3aCTOCYBaHHS
NPYMYCOBMX 3aX0AiB MeAMYHOro abo BMXOBHOMO XapakKTepy. AKLLIO Po3rnag anensuiiHoi ckapri gae nigcTaBu
[N NPUIAHATTA pilleHb Ha KOPUCTb OCi6, B iHTepecax SKMX anensuifiHi cKkapru He Hagiwnm, cyn anenauiinHol
iHCTaHLiT 30608’ A3aHNIA NPUAHATY Take PiLLEeHHS.

HeobxigHicTb peopMyBaHHA CUCTEMU BITYM3HAHOIMO KPWUMIHaNbHOIMO MPOLECY CRNPUUMHUIO HayKOBi
[AUCKYCIT cepeq, BiJOMMX BYEHMX-NPOLLECYanicTiB 3 NPMBOAY HEOOXIAHOCTI 36epeXeHHs1 ab0 YCYHEHHS eNIeMEHTIB
peBi3ii y Cy4acHOMY 3MaranbHOMY anensyiiniHoMy NpPoBagKeHH.

Cepef HayKOBLIIB BifCYyTHS €AMHa TOYKA 30pY LOAO0 HeOOXIAHOCTI HafiNeHHs cyay anensuiAHol iHCTaHLiT
TaKUMW MOBHOBKEHHSIMW Ta BU3Ha4YeHHs MeX iX peanisauii. OAHI BYeHi BUCTynatOTb 3a AOUINbHICTb
36epeXKeHHs PeBi3iliHOro Havana y AisnibHOCTI CyAy anensauiinHol iHCTaHLil, iHWi — HaBNaKuW 3anepeyytoThb.

O. HO. KOCTHOUYEHKO BMXOAUTL 3 TOMO, WO CYL MOBUHEH [IATW B iHTepecax NpaBoCyAns | BUBYATK
KpMMiHa/bHI crnpaBu y noBHOMY 06c¢s3i. Cya anensuiliHOT iHCTaHUiT caM NOBMHEH BU3HAYaTy MEXi CyA0BOro
CNiACTBa i MaTV MOX/IMBICTb BUIATY 3a MeXi anensuii (anensauiiHuX BUMOT), SKLLO B pe3ynbTaTi po3rnsgy cnpasu
BiH Jilifie BUCHOBKY, LLO € MiACTaBu Ans NPUAHATTS PiLLEHHS HA KOPUCTb 3aCYPKEHOro Yy BUMPaBLaHOro i Lum
He NoripLyeTbea iX cTaHoBULLE Mpy LbOMY BOHA HaronoLWYye Ha HeOOXiAHOCTI 3an03MYEHHS 415 3anpPOBagKEHHSA
B YKpaiHi nopsiaKy, SKuii icHye y ®paHuii Ta ®PH, 30kpema, KL anensHT He BKA3ye MEX OCKapXKeHHS, TO
CY[0Be PiLLEHHS Cnif nepesBipaTh B NOBHOMY 06¢s3i [8, p. 10].

Ha gymky B. T. ManspeHka, SKWO Cyaas 6a4nTb TOW YK iHWWIA HeAoNiK iHLWWMX YaCTUH BMPOKY, SKi 3
PI3HUX MPUYMH He OCMOPHOIOTLCA (HanpuKag, Yepes NPaBOBY HEFPAMOTHICTb anensiHTa), BiH Ma€ BUNTK 3a MeXi
anenauii Ta MPUAHATW pilUeHHS NPO AOCAIMKEHHS | UMX O6CTaBMH 3a YMOBM, WO UMM He MNOripLUyeThbCs
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CTAHOBMLLE 3aCy[KEHOr0 4Yu BUNPABAAHOrO...Y 3B'A3KY 3 UMM anenauiiiHuiA cys Mae BXUBaTW BCiX
nepeabadveHMX 3aKOHOM 3axOfiB A0 3abe3neyeHHs 3aKOHHOCTI Ta 06rpyHTOBaHOCTI CyaoBuUX pilleHb [9, p. 50].
I. FO. MipOLLHIKOB TakoX MiAKPEC/OE, WO MeXi MatoTb OYTW TakuMM, W06 A03BOAWMAM anensuiiHoMy cymy
YCYHYTU HEMOBHOTY 4K OAHOGIYHICTL [OCYAOBOr0O YM CYAOBOro CRifgcTBa cydy nepulol iHCTaHuil, cnpusnu
NPUIAHATTIO 3aKOHHOr 0, 06I'PYHTOBAHONO Ta CrpaBeAanBoro pilleHHs [10, p. 12].

Mepen TvM, K Cyd anensuiinHol iHCTaHLUiT poO3NOYHE po3rnag anensuii no cyTi, — AK BKa3ye
M. M. I'ynbTaid, — BiH MOBMHEH NepPeKOHaTUCS, L0 He MaE MiACTaB Ans 6e3yMOBHOI0 CKacyBaHHS BUPOKY. AKLLO
TaKi nigcTasum cyfoM 6yayTb YCTaHOBNEHI, TO BUPOK NifNIArae CKaCyBaHHIO, HE3BaXatouW Ha NifCcTaBy, 3a3HaueHi
y anensauii [11, p. 286].

Takum YMHOM, HaBefeHi BuWLLE TOYKM 30py CBig4aTb MPO Te, WO AOCWTH 3HAa4YHa KiNbKIiCTb HayKOBLIiB
BIICTOIOE HEOOXIAHICTb 36epeXKeHHA PEBI3IMHMX MOBHOBaXEHb Y AiSNLHOCTI Cyfy anensuiliHol iHCTaHUil.
BigmiHHICTb y X nornsgax, 34e6inblioro, NposBASETLCA MPY BU3HAYEHHI MEX TaKMX MOBHOBaXKEHb — Bif
HafaHHA MOXNMBOCTI MOBHOrO MEPErnsay HEe3afeXXHO Bif 3MICTy anensuiiHoi cKapru A0 BU3HAYEHHS
KOHKPETHWX YMOB ab0 MifcTaB Takoro BUXOAY.

BogHouac iHLWa rpyna BYeHMX 3anepeyye MOX/IMBICTb HaflaHHSA Cyfy anensuiiHol iHCTaHLiT npaBa BUXo4y
3a MeXi anenduifHoi ckapru, MOTMBYKOUM L NpoTUpIYYaM i3 BMMOramy 3acaf 3MmaraibHOCTi Ta
[ANCMO3UTUBHOCTI.

Ha gymky B. |. TepemeLbKoro, 3aKpinaeHuit B YAHHOMY KpUMiHa/IbHOMY NpoLecyanbHOMY 3aKOHOAABCTBI
NPUHLMN 3MaranbHOCTI CTOPiH Nepeabadac, Lo came NpuBaTHI iHTEpecK i npasa anensHTiB NOKNaAeHi B OCHOBY
anensaui’ i BU3Havar0Tb NPeAMET i MeXi MOXNMBOT NePeBipKN cnpasw, Ti MoYaToK i MOX/MBI Hacnigku. Mpouec
PYXAETbCS 3aBAAKMN aKTUBHOCTI i BONEBUSBAEHHIO CTOPIH, & He Ny6iYHii BoNi cydy, AKWiA BignoBigHo, 34iACHIOE
CBOHO KOHTPO/IbHO-NEPeBipoYHyY (hyHKLi0 Nulle B NnaHi 3abe3neyeHHs rapaHTiil Ha3BaHMX npaB i cBo6og [12,
p. 239].

CkacyBaHHs peBi3iiiHOro Hauana — 3asHauae |. J1. MeTpyxiH, 3aCHOBaHOr0 Ha nepeb6inbLIeHOMY 3HaYeHHI
NpYHUMNY Ny6nivHOCTI, 6yde CTUMYHOBATW OCKapXeHHS BUPOKIB i NigBULLMTL BigMOBIfabHICTb afBOKaTypu 3a
AKICTb KacaliiHUX i HarnsAoBMX ckapr. |, 3BMyYaitHo, Taka Mipa A03BONMTb 3a0LLaANTH PECYPCH, SKi BUAINATLCS
CYAO0BIVi CUCTEMI, | MPUCKOPUTM NPOBAIPKEHHS Y BULLLECTOALLMX cyaax» [13, p. 25].

3 ornagy Ha 3asHayeHe, CNyLWHOK BuAaaeTbeA nosuuia 1. C. [ikapesa, BignNoBigHO [0 AKOT nepesipka
KPMMiHabHOro NPOBaPKEHHS B MOBHOMY 06CA3i MOX/IMBA He B KOXXHOMY BMNafKy, a Aulle ToAi, KOAn €
NiacTaBy BBaXKATK, LLIO Y Uil cnpaBi AOMYLLEHO MOPYLUEHHS, Ha SIKi HE BKa3yeTbCA B MOJaHMX cKaprax. [0 Toro x
Takuii Nigxig He cynepeunTb NPUHUMMY 3MaranbHocTi CTOpiH» [5, p. 36]. Ha BigcyTHICTb npoTupiy Mix
3MarafibHiCTHO Ta peBi3icto Bkasye Takox E. @. KyuoBa. HaykoBelb BBaXae, WO Y CTafii KacauiliHoro posrnsgy
Cydy HaneXuTb BUpillanbHa KepiBHa POfib...HaBaXMBILLMM €NEMEHTOM 3MarasibHOCTi € aKTUBHA AisNbHICTb
CyLly, IKOro 3aKOH 3000B'A3y€ HaMpaBnaT cnpasy Y 6iK, AKUA HaiR6iNbLL CIpPUAE BCTAHOBNEHHIO iCTUHW. OHUM 3
KOHKPETHMX BMPa3iB LIbOro 060B'sA3Ky € 060B'A30K Cyay NepeBipuTy BUPOK Y NOBHOMY 06CS3i, HE 06MEXYHUUChL
BUMOramu cTopiH [14, p. 21,22].

Migkpecntoouy NyonivHy npupogy peBisiiiHOro Havana, M. M. FpOA3VMHCLKWMIA, BIACTOHOBaB MO3WLit0
LOoA0 HeobXiAHOCTI HaflaHHA MOXMBOCTI Cyfy NPOBefeHHA NOBHOI MepeBipKM 0OCTaBMH HE3aNeXHO Bif MeX
KacaLiiHux Bumor. Ha fyMKy BUEHOro, Taka, 06MeXeHa 3MiCTOM NPOTECTY i CKapry, NepeBipka BUPOKY He Morna
6 3a6e3neunT NPaBMILHOIO BUPILLEHHS CNpaB Ta OXOPOHW NpaB i 3aKOHHKX IHTEPeCiB CTOPIH ...[15, p. 15, 16].

M. M. KOBTYH i3 03HaYeHOro nuWTaHHA BWC/IOBMIOE LOCUTL CYMepeysiuBy TOUKY 30pYy. XapakTepusyrouu
PEBIi3iiiHe Hauano y AifNbHOCTI Cyay BULIMX iHCTaHLiA, HAYKOBELb 3a3HayaE, Lo 3 TOUKM 30py BCTAHOB/EHHS
ny6niyHOT 3aKOHHOCTI Ui No3uuil BunpaBAaHi. 3 MO3uUiA 3MaranbHOT dopMM anensauiiHol i (0co6n1Bo)
KacauiiHoi nepeBipkn — Hi. | Hacamnepes — Yy KOHTEKCTi MpW3HaYeHHs AaHuX (hopm CYA0BOT NepeBipku i
3abe3rneyeHHs iHTepeciB i MpaB 3aLikaBneHnx ocib...lpu peBisiliHiiA aKTUBHOCTI Ta CyCMibHIN CNPAMOBAHOCTI
3ycunb Cyfy CTOPOHM Ta iHWI 3auikaBneHi 0co6u MOXYTb HaBiTb He 3[0rafyBaTucs, OTPMMYOUN B pPe3ynbTaTi
PILLEHHS LWOAO TakuMX (hakTiB i TakMx 0Ci6, AKi B3arani He OynM NpegmMeTom AOCAIIKEHHS B MeXax Cyf[0BOro
3acifgaHHs. Mpy UbOMY OCKapXMTY 3a3HaYeHy akTMBHICTb Cyay B MPUHLUMMI HEMOXMBO [16, p. 29].

BoaHouac, y uinomy 3anepedytoun peBisiliHy aKTUMBHICTb Cydy, BiH Ti gonyckae: 1) 3a HasBHOCTI TaKuX
ICTOTHMX ((hyHAaMeHTa/IbHUX) NOpPYLUEHb 3aKOHY, SKi PO61ATb HIKYEMHMM MOMEPeAHE CYA0BE NPOBAMAXKEHHS i
3000B'A3y0Tb CyA [0 MOBHOT NepeBipKM BCIET KPUMIHa/IbHOI cnpasu; abo 2) B HEPO3PMBHOMY 3B'A3KY 3 TUMU
NopyLLEHHAMM, SIKi BKasaHi 6e3nocepefHb0 Y Bigrykax (3anepeyeHHsx) [16, p. 29].

MprunHa HaykoBOI AMUCKYCIi, ika Gyna BUCBIT/IEHA BULLE, Ha Hally AYMKY, MoB’sA3aHa i3 Npo6/1emoro
[OCATHEHHS KOMMNPOMICY MK MNy6AiYHMM [HCTUTYTOM peBi3ii Ta peanisauictd NPMBATHUX Hayvan nig dac
30iCHEHHA anensuiiiHOro MpoBaMKeHHs. Pa3oM 3 TMM pedopMyBaHHSI KPMMiHANbHOTO MPOBaKeHHS, 3MiHa
npiopuTeTiB Y (hopMyntoBaHHI AOr0 3aBAaHb A03BOMSE HaM KOHCTaTyBaTW, LU0 HOPMAaTMBHWIA 3MICT 3acaam
Ny6AiYHOCTI OXOMMIOE TaKOX i 3aXMCT NpaB Ta 3aKOHHMX IHTEPECIB YYaCHWKIB KPUMIHaNbHOMO NPOBAAXEHHS.
Came ToMy, YSBNSETbCH, WO PeBi3iliiHi MOBHOBaXKEHHA Cyfy anensuiinHol iHCTaHLUiT He cynepeyaTb 3acagam
[AMCNO3UTUBHOCTI Ta 3MarajibHOCTi — HaBNaky CnpusaioTb MakCUMalbHOMY JOCATHEHHIO 3aBLaHb KPUMiHa/IbHOro
cyfounHeTBa. Cyf € opraHom ny6niyHoi Bnaan, Ha AKWIA NOKNafeHO 3aBAaHHsA 3aXMCTy MpaB i 3aKOHHUX
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iHTepeciB Y4YaCHUKIB KPUMIHAbHOTrO NPOBAKEHHSA, & TaKOX 34IACHEHHSA npaBocyas. Morogpkyemocs 3 TOUKOK
30py M. M. TynbTad, sKuiA BigsHayae, WO SKWO cyd 6yae NepesipATM MaTepiaiv CnpaBu fvLle Y Mexax
anensuinHol ckaprim abo nojaHHs, TO BiH 3B'SXKe cebe MO3MLIEKD anensHTiB i Byae AISTU BUHATKOBO Y iXHIX
iHTepecax, WO He BignoBigaTume 3aBfaHHIO KPUMiHaNbHOMO NpoBagkeHHsa [11, p. 283] ... opraHoM, 3aaTHUM
[IATW He TifIbKM B iHTepecax y4aCHWKIB KpMMiHaNbHOI0 CyfJOUMHCTBA, aie Ii B iHTepecax AepXkasu Ta CycninbCcTea
(iHTepecax npaBocyaas) € cyd anensuiHol iHcTaHuii [11, p. 286].

Ha Hawy AymKy, HeobxigHicTb 36epexkeHHs PeBi3il nifg yac anenauiiHOro nepernsay y KpyMiHanbHOMY
NpoBa/pKeHHi 3yMOB/eHa HeoOXifHICTIO BMKOHaHHS NpaBo3abesnevyBanbHOl QYHKLIT opraHamu [epXaBHoT
Bnagn. BusHaBaTu, AOTPUMYBATUCS i 3aXMLLATK NpaBa i CBO6OAMN NOAUHM | TPOMAASHMHA NOBUHHI B PiBHIlA Mipi
BCi [ep>KaBHi opraHu i nocagoBi 0cobu, sAiKi 6epyTb yuacTb Yy MPOBaMKEHHI Y KpMMiHaNbHIl crnipaBi «ex officio»,
He3a/IeXHO BIf, TOTO, AKY NnpouecyanbHy (yHKLi0 BOHV BUKOHYIOTL | O AKOT MKV [epXXaBHOT BNaau Haexarb
[5, p. 36].

Peanizauis peBi3ifiHMX MOBHOBaXXEHb CyAaMX BULLUMX IHCTaHLiA 0CO6AMBO BaKIMBa 3 OrNsdy Ha
30iACHEHHA HUMW NpaBOCYAAA, NEPEBIPKY 3aKOHHOCTI, O6I'PYHTOBAHOCTI Ta BMOTMBOBAHOCTI pillieHb CyAiB
HKUMX THCTaHLiA. MK He Norogkyemocs 3 JOBOAAMW TUX BUYEHUX, SKi 3anepeyytoTb PeBi3iiiHi MOBHOBaXKEHHS
Cyady BHACNiAoOK «MOKMafaHHs Ha Cyf He BNacTMBUX OMY MpoLecyanbHUX PYHKLiA» abo «CynepeyHoCTi igesam
3MarajibHOCTi», 3 HACTYMHUX MiACTaB.

PeBisiliHnli Nopsgok 3abe3neyvye iHiliaTVBHe YCYHEHHS CyAOM NuLle TakuX MOPYLUeHb 3aKOHHOCTI, AKi
CTOCYETbCS NepefyciM NpaB i 3aKOHHMX iHTepeciB CTOPOHM 3axXMCTy. Lle 30BCiM He 03Hauae, Lo cyf 6epe Ha cebe
HeBMacTMBY OMY (PYHKLiKO 3aXMUCTy Ta MPOTUCTaBNsE cebe CTOPOHI 06BMHYBayeHHSs. [o-nepLue, B peBisiiHOMy
NopsaKy He BMK/IIOYAETLCA YCYHEHHSA MOpPYLUEHb MpaB i 3aKOHHWX iHTepeciB 0cCib, MoTepnifiMxX KpUMiHaNbHUX
NpaBonopyLLeHb, UMBIMIbHUX NO3MBAYiB, AKLO Le He CYNpOBOMKYETLCA MOripLUeHHAM CTaHOBULLA CTOPOHU
3axucty. A no-gpyre, akTMBHICTb Cyfy, WO CAYrye rapaHTield MPOTW HE3aKOHHOro Ta HeobrpyHTOBaHOro
06MEXeHHs MpaB i 3aKOHHUX IHTepeciB CTOPOHW 3aXUCTY, Hi B AKOMY pasi He CynepeunTb 3aKOHHWUM iHTepecam
CTOPOHM 00BMHYBAYEHHS. 3aKOHHWIA IHTEpeC CTOPOHU 06BMHYBaYeHHS NONArae B TOMY, W06 A0 KPUMiHaIbHOT
BiANOBiAaNbHOCTI Byna NPUTArHyTa AiCHO BMHHA 0c06a i Mpu3HayeHe ili MOKapaHHA MOBHICTIO BiAMoBigano
TSDKKOCTI npasonopyLueHHs. Cy4 ke, peanisyroun y CBOI fisNbHOCTI peBisiliHe Hayano, 3axuLiae rpomMagsH
Nuwe Bif HeOOrpYHTOBAHOMO KPMMiHaIbHOrO NepecnifgyBaHHs i 3aCy[KeHHs, ane Hi B AKOMY pa3i He psATye
BUHHMX Bif 3aCMy)XKeHoT BignoBigansHocTi» [5, p. 36].

BogHoyac MW MOromkyemocs i3 AyMKOKH TUX BYEHWX, SIKi BBAXKAOTb, LU0 PEBI3iliHi NOBHOBaXKEHHS He
MOBWHHI 6YTU HEOOMeXeHUMWU. Ha Hawly LyMKY, TaKMMU MeXaMu MaroTb 6YTU BCTaHOBMIEHHS HAABHOCTI TUX
MOpYLUEHb 3aKOHY, fKi CPUYMHWAM HE3aKOHHE Ta HeobrpyHTOBaHe O0OMEXEeHHS MpaB i 3aKOHHMX iHTepeciB
YYaCHUKIB KPUMIHa/IbHO NPOBaKEHHS.

Ak cnpasefnveo BigsHadvae B. [. MoTanos, TiNbKW iCTOTHI MOPYLUEHHA 3aKOHY, BIAMOBILHO [0 aKTiB
Mi>KHapO/HO-NPaBOBOr0 XapakKTepy, MOXYTb CMY>XWTW MiACTaBOK ANS PeBI3iiHOro nopsaky MepeBipKu.
BrKNOYHO Y LibOMY 3B'A3KY PeBi3iliHa aKTMBHICTb Cyly HOPMaTMBHO BUMpaBAaHa, 60 CyTb 3a3HaYEHNX NOpPYLLUEHb
CMOTBOPIOE CYTb NPaBOCYAAA, NigpunBae cTabiNbHICTL CYA0BUX pilleHb, He J03BOMIAIOUM PO3rNSAaTh 1X K aKTu
cypoBoi Bnagun. Came Taky nepesipKy B CyfaxX BULLOT IHCTaHUIT Cif BBXKATV ONTUMAILHOK 414 AiNbHOCTI cyay
B yMOBax 3MaranbHo1 hopmu npouecy [17, p. 19].

Takuii nigxif NOBHICTHO BigNOBIa€e 3aBAaHHAM KPUMiHA/IbHOMO MPOBaKeHHS, 3abe3nedye onTUManbHUIA
6anaHc nyo6nivHMX | NpMBaTHUX iHTEpeCiB Mif Yac 3AiMCHEHHS anenauiiiHoro ockapXkeHHs. Llinkom iMoBipHO
caMe 3 NoAibHMX MipKyBaHb 3aKOHOAaBLUEM Y 4.2 cT.404 KIK YkpaiHu 36epeXkeHO [eski peBisiiiHi
MOBHOBAXKEHHS Cyay anensuiiHoi iHcTaHuiT. [0 TOro X, NnopiBHIOKUYM 0CO6/IMBOCTI HOPMATVBHOI pernameHTau il
PeBI3iHMX NOBHOBaXXEHb CYAIB anensAuiiHoi iHcTaHuiT 3a KIMK ®paHuii Ta YKpaiHW, MOXHa KOHCTaTyBaTh ixX
06YMOB/IEHICTb BUMOIOH BUKOHaHHS CyA0M MpaBo3abesnevyBasibHOT PYHKLUIT, K opraHy ny61iuHoT Bnaau.
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