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coBytoum cT. 69 KK ¥YkpaiHu, cyam 3a3suyain 06xo4uam
OYMKY NP0 MOX/UBICTb 3aCTOCYBaHHA MaiHOBUX MO-
KapaHb (LWTpagu npusHavanucs nuwe B 1% Bunagkis,
npu ToMy, po3mip wTpady He nepesuysas 850 rpH.).
Tpeba NigKpecauTw, Wo B Hawwiii BUGIpLi MU HE CTUKHY-
nucs 3i cnpasamiu, y AKnx 61 06BMHYBadvyBanucsa ocoou,
WO € OMiKyHamMy Yun MiKnyBalbHUKAMW HEMNOBHONITHIX
noTepninnx, MOX/WBO, caMe TOMY MW He 3yCTpinu W
XKOLHOr0 3aCTOCYBaHHSA [OAaTKOBOrO MOKapaHHA y Bufi
no36aB/ieHHs NpaBa 3aiMaTUCA NEBHOK JiANbHICTHO.
BucHoBkK. BuleHaBefeHe [a€ MOXIMBICTb Ham
CTBepPMXKYBaTW, WO CAHKLiT HOPM 3a 3N10YMHW MPOTU

MOPa/IbHOCTI NOTPebyOTh NEPErnagy He /iMWwe 3 TOUKK
30py 3acaj nobyaoBm CaHKLiA, Mpo Lo BXe 3a3Havanocs
BULLE, ane i 3 TOUKM 30py NPaKTUYHOI AOLiNbHOCTI B6IK
OYEBWAHOI0 NOM’AKLIEHHS Ta PO3LUMPEHHS MEX abTep-
HaTUBHOCTI CaHKL,ifA, BigX0oA4y Bif 3aKOHOAABYOI NPaKTUKN
060B’A3KOBMX JOAATKOBUX MOKapaHb. CypaoBa npakTuka
BXe Lie 3pobumna. 3anmnwaeTbes Yepra 3a 3aKOHOAaBCTBOM.
Lla cuTyauis neMOHCTpYe J0BONI pifKiCHe ABUMLLE, KOMK
CyJ0Ba NpaKTKKa, Xoya i He 6e3 NopyLueHb NpaBu Kea-
nigikauii Ta QopmansHUX NpaBua NMPU3HAYEHHA MOKa-
paHb, AEMOHCTPYE Biflbll MPOrPeCcUBHWIA | eDEKTUBHWI
nigxifg, Hi>K 3aKOHOAABYMIA NigXig Ao npobnemu.
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YIOK 343.237

KPUMIHAJIbHO-NPABOBE SHAYEHHA ®OPM CI1IBYYACTI

CRIMINAL LEGAL SIGNIFICANCE OF FORMS OF COMPLICITY

Opnoscbkuii P.C.,
KaHaMaaT HOPUANYHNX Hayk,
[lOLeHT Kabeapu KpumiHanbHoro npasa No 1

HauioHanbHoro ropuanyHoro yHisepcuTeTy iMeHi Apocnasa Mygporo

KpumiHanbHO-nNpaBoBe 3Ha4YeHHA hopM CniByvacTi NoNArae B TOMy, LLO BOHU BUKOPUCTOBYOTLCSA KPUMIHA/IbHUM 3aKOHOM
y TPbOX acnekrax. Meplwmnit - BOHa € KOHCTUTYTUBHOI, TO6TO 06OB'A3KOBOIO 1 OCHOBHOK O3HAKO CKNagy 3/104nHy. Apyrui
- cniByYacTb € KBasighikyto4o 03HaKOK 3HAYHOT KiSIbKOCTI cknagiB 3/104nHy, nepegbaveHux B Ocob6nusiit yactuHi KK Ykpainm
(mani - KK), sska 06TsXye KpUMiHaNbHY BiAnoBiganbHiCTb. TPETIl - BOHA € 06CTABUHOW, WO O6TAXYE NOKapaHHS.

KnwoJoBi cnoBa: cniByyacTb, popma cniByyacTi, rpyna ocié, rpyna oci6 3a nonepeAHbOl 3MOBO, OpraHisopaHa

rpyna, 3/104MMHHa opraHisauis.

YronoBHO-NpaBoBoe 3HauyeHuMe (hOopM coyyacTus 3ak/yvaeTcsa B TOM, YTO OHW WUCNOJIb3YKTCHA YrO/IOBHbIM 3aKOHOM

B Tpex acnekTtax. lNepBblii - OHO SIBNSIETCSH KOHCTUTYTUBHbLIM, TO €CTb 06s3aTesibHbiM W OCHOBHbIM MPU3HAKOM cCOCTaBa
npecTynfieHns. BTopoii - coyuyacTve siBAsieTCs KBaNU(UUMUPYOLWMM NPU3HAKOM 3HAYMTENIbHOTO KO/IMYecTBa COCTABOB
npecTynsieHnsi, NpeaycMoTpeHHbIX B Oco6eHHOoi yacTn YK YKpauHbl, KOTOPOe OTsir4yaeT YrofI0OBHYH OTBETCTBEHHOCTb.
TpeTuii - OHO AIBNsieTCs 06CTOATENLCTBOM, OTATYalLW MM HakasaHue.

KnioueBble cnoBa: coydyactue, popma coydacTus, rpynna i, rpynna nuy no npefBapuTesibHOMY CroBopy, OpraHu-
30BaHHas rpynna, npecTynHas opraHusayus.

Penal value of forms of complicity is being used by criminal law in three aspects. First - is constitutive, is compulsory
primary, element of the crime. Second - is a feature of large amount of crimes, which are provided for by articles of the
Special Part of this Code (hereinafter - CC), as the element of a crime, that affect the treatment of the principal's actions,
aggravate criminal liability. The third - a circumstance, aggravating punishment.

Key words: complicity, a form of complicity, a group of persons, a group of persons upon prior conspiracy, an organized
group, a criminal organization.
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MocTtaHoBKa npobnemun. YnHumin KK Ykpainum, He
BXMBaKOUM NOHATTA POPMU CRIBYYACTI 1 He far0um ioro
BM3HaYeHHS, y CT. 28 nepefbdayae, LU0 3104YUH MOXKE BYyTU
BYMHEHO TPynor ocCib, rpynoto oci6 3a nonepeaHbLO
3MOBOIO, OPraHizoBaHO rpynoto abo 3/104NHHOK opra-
Hi3auieto. KpuMiHanbHe 3aKOHOAaBCTBO YKpaiHW Hajae
Pi3HOro 3HauYeHHs hopmMam CriBYy4acTi.

CtaH pocnigxeHHs. Cepef, HayKOBLIB BUBYEHHAM
LbOro nNuTaHHga 3aiimanuca M.M. AHgpywko, J1.B. ba-
rpii-Llaxmatos, M.I. BaxaHos, FO.B. bayniH, ®.I". Byp-
yak, b.B. BomkeHkiH, P.P. aniak6apos, M.1. puLaes,
H.O. l'ytoposa, |.M. [aHblwiuH, J1.M. Oemngosa, A.l.
Jonrosa, M.[. AypmaHos, A.lN. 3akantok, 0.0. Ksalwa,
M./. KopxaHcbknii, T.A. Kpurep, H.®. Ky3sHeloBa,
I.M. NaHoBeHko, MN.C. Matuwescbknii, M.l. MenbHuK,
B.O. HaBpoupbkuii, I'.B. HoBuubknii, B.l. MegaH, B.B.
Pubauyk, M.I. XaBpoHtok, C.C. AueHko.

MeToo CTaTTi € BCTAHOBNEHHS KPUMiHaNbHO-MPaBo-
BOr0 3HaYeHHA (hopM CriBYyYacTi.

Buknag ocHoBHOro matepiany. ®opmu criByyacTi,
a came BUMHEHHSA 3/104MHY TPYnok 0ci6, rpynoto ocib
3a nonepesHbLO0 3MOBOK, OPraHi3oBaHOK rpynoto abo
3/10MMHHOK OpraHi3auieto, 3HaxogAaTb CBOE Bifobpa-
XXEHHSA'Y KPUMIHANbHOMY 3aKOHi LLUISXOM BCTaHOBNEHHS
Kona ocib, AKi HecyTb KpUMiHanbHYy BifnoBifaNbHICTb
3a CMifIbHO BUMHEHWIA 3N104MH, a TAKOX Yepe3 BU3HAYEH-
HS MPaBOBUX MiACTaB i MEX KPMMiHaNbHOT BigNoOBifaNb-
HOCTI LMX oci6.

®opmun cniByyacTi BUKOPUCTOBYIOTLCA Y KPUMI-
Ha/lbHOMY 3aKOHi Y TPbOX acrnekTax:

1) € KOHCTUTYTUBHOIO, TOBTO 060B’A3KOBOD i OCHO-
BHOIO 03HAKOK CKagy 3/104nMHy (Hanpuknag, cr. 255,
257, 260 KK);

2) € KBani(hikyOHOK 03HAKOM, AKa 00TSHKYE KPUMi-
Ha/lbHY BigNoOBifanbHICTb (Hanpuknag, 4. 3 cT. 152, u. 2
cT. 185, u. 4 ct. 187 KK);

3) € 06CTaBUHOIO, L0 06TAXKYE NoKapaHHA (M. 24. 1
cT. 67 KK).

Mepwwit acnekT. AHaniz Ocob6nmBoi yacTuHm KK
CBiUMTb MpPO HAABHICTb HOPM, AKi NepeabdavaloThb Bif-
NOBiIAANbHICTb 3a 3/I04YMHU, L0 MOXYTb OYTW BUMHEHI
Avwe CNiNbHUMK NOTOMKEHUMM 3YCUNNAMU AEKINbKOX
cy6’ekTiB 3n04mHy. Hanpuknag, cr. 255 KK «CTBOpeH-
HA 3NOYUHHOT opraHizauii», cr. 257 KK «baHanTu3M»,
cT. 258 (3) KK «CTBOpeHHS TePOPUCTMUYHOT rpynn un
TEPOPUCTUYHOT opraHisauii», cT. 260 KK «CTBOpeHHS
He nepeabayeHNX 3aKOHOM BOEHI30BaHMX abo 36poii-
HUX hopmyBaHb», CT. 293 KK «[Ipynose nopyLUeHHS
rpomMagCcbkoro nopsigky», cr. 294 KK «Macosi 3aBo-
PYLUEHHS».

dakTU4HO, NAeTbCs MPO ChiByYacTb 0CO6/IMBOrO
pofy. «CniBy4acTb 0CO6/IMBOr0 Pofy» AK MOHATTHA YUH-
HUM KK He BUKOPUCTOBYETLCA, OfHaK f06pe BijOMa Ha-
yui KpYMiHabHOro npasa.

CniBy4acTb 0C06/IMBOr0 PoAy Mae MicLe 3a YMOBW,
WO BYMHEHHSA 3/104MHY CNiNbHUMW, NOTOMKEHUMMN fi-
AMU KifIbKOX 0Ci6, TO6TO 3a MeBHOT (POpMM CniByYacTi,
nepesnbayeHe Hopmamu Ocobnusoi yacTuHN KK B fikoc-
Ti CAMOCTIVHOTO 3/104MHY.

[Nna KOHCTpYIOBaHHA CKagy 3M04MHY, AKUIA BuM-
HAETBCA CNINIBHUMU NOTOLXKEHUMU [LISHHAMU KiflbKOX

oci6, HeobXigHo, W06 Take nocAraHHA 0co6aMBO NigBK-
LLyBasio cycninbHy Hebe3neuHicTb i 6y XapakTepHUM,
TUMOBMM A1 TaKUX nocAraHb, KpiM TOro, HeobxigHa
HasBHICTb HOBOrO 06’€KTa NOCAraHHs.

OcobnmBa cycninbHa Hebesneka OKpemux hopM
cniBy4yacTi NPOABNAETLCA Yepes cneundiky WKoau, aka
CNPUYNHSAETCA BUNHEHHAM TaKMUX 3/0UMHIB.

Creymcpika 3anofitoBaHOI HUMM LUKOAM NONArae
B TOMY, WO KpiM OCHOBHOIo 06’€KTa MOCAraHHsa, AN
CMPUYMHEHHS LUKOAW SKOMY BOHW 1 YTBOPIOKOTHCH,
3’ABAETLCS HOBMIA 06’EKT NOCATaHHA - CYCNifbHI Bif-
HOCUHU, AKi 3abe3nevytoTb 6Gesneky 6araTbOX IHLIMX
06’€KTiB KpPUMiHaNbHO-MPaBOBOi OXOPOHW. T06TO 3a
MosiBM TakMx OKPeMuX hopm CniByyacTi NOpPyLIYETLCA
6e3neka, 3aXULLEHICTb BAX/IMBUX iHTEpeciB ocobucToc-
Ti, lep>aBu i cycnifibCcTBa.

Haiibinbw cycninbHO Heb6e3ne4yHow (GOopMOoK chi-
BYYacTi € 3104YMHHA opraHisauis. KpumiHanbHe 3aKOHO-
AaBCTBO (4. 4 cT. 28 KK) 3n104MHHY OpraHisauito BU3Ha-
yae SIK CTilike iepapXxidyHe 06°e¢4HaHHA AEKINbKOX 0Ci6
(n’aTb i 6inbLLUE), YNEHM AKOTrO abo CTPYKTYPHI YaCTUHU
AKOro 3a MonepefHbLOI0 3MOBOK 30praHisyeanunca Ans
CNiNbHOI AiANbHOCTI 3 MeTOo 6e3nocepefHLOr0 BUK-
HEHHSA TAXKKMX YM 0CO6/IMBO TAXKKMX 3M0UMHIB YUaCHM-
Kamu Ljiel opraHisauii, abo KepiBHMLTBA Y/ KOOpPAMHALLT
3/I0YMHHOT AISNbHOCTI IHWKX 0OCi6, abo 3abe3neveHHs
(hYHKLIOHYBaHHA AK CaMOT 3/104MHHOI opraHisauii, Tak
i IHLMX 3N0YUHHUX rpyn.

Cnif 3a3HaunT, LLO Bifo6paxaoumy KpUMiHanbHO-
MYy 3aKOHi OKpeMi (hopMuK cniBy4yacTi B AKOCTi KOHCTU-
TYTMBHMX O3HAaK 3M104MHIB, nepeabaveHnx B OcobnmBiii
YyaCTUHIi, HeobXigHO BpaxoByBaTW SIK CTYMiHb NiABU-
L EHHA cycnifibHOT Hebe3nevyHOCTi Takux fisHb, Tak i
TUMOBICTb CNIiBYYacCTi 3a X BUMHEHHS.

LWono keaniikayii Takol cniByyacTi, TO K cnpa-
BeA/MBO 3a3Havae B.O. HaBpoubkunii, HeMae NoTpebu
nocmnatucb Ha Hopmu 3aranbHoi YyacTuHN KK, ocKifnb-
KW LifNbHICTb CMiBYYaCHUKIB MOBHICTIO OXOMIOETLCA
ctarteto OcobmBoT vacTuHM [1, c. 400].

[Opyruin acnekT. YnMHHE KpMMiHabHE 3aKOHOAABCTBO
YKpaiHu B AKOCTi KBasli(hikytoUMX 03HaK BUKOPUCTOBYE
TPU hopMu CMiBYYACTi: BUMHEHHSA 3N0UMNHY FPYMOK OCi6,
BUMHEHHSA 3M104MHY TPYMnoto ocib 3a nonepesHLOK0 3MO-
BOO, BUMHEHHS 3/104MHY OPraHi30BaHOO rpynoio.

Tak, BUMHEHHS 3/104MHY TPYMOK 0Cib AK KBanigiky-
toya 03HaKa KOHKPETHOro CKnagy 3104mHy nepefbayeHa
B 14 CTaTTAX, BUMHEHHS 3/104MHY rpynot oci6 3a no-
nepefHbLO0 3MOBOIO - B 96 HOpMax, BUMHEHHSA 3/104U-
Hy opraHi3oBaHol0 rpynoto - B 47 ctarTax Ocobnmsoi
YyacTnHn KK.

Take LUMPOKe BUKOPUCTAHHA BKa3aHUX KBanigikyo-
YnxX 03HaK BIANOBifAE X NPU3HAYEHHIO - AUDepeHLito-
BaTW KPUMiHaNbHY BiAMOBifANbHICTb.

B akocTi nigctaBu AudepeHuialii KpUMiHaNbHOT
BiNOBifanbHOCTI MOBWHHI BUCTYNaTW iCTOTHO NiABU-
LWeHuli abo MOHMXKEHWIA XapaKTep i CTYMiHb CycnifbHOI
He6e3neyHoCTi 3/104MHY. TMigBULLEeHHA abo MOHMXEHHSA
XapakTepy i CTyneHs cycnifibHOT Hebe3nevyHoCTi KOH-
KPETHOro 3/104MHY NOBWHHE ICTOTHO BifPI3HATUCA Bif
Takoro > 3/104MHY, MPoTe BUMHEHOro 6e3 kBanigikyto-
4ynx abo NpMBINENOBaHNX O3HAK.
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Y po3pi3i NUTaHHA, WO po3rnafaeTbes, AOLiNbHO
MopiBHIOBATK XapakTep i CTYMiHb CYCnifibHOT Hebe3ney-
HOCTI 3/104MHY, BYMHEHOTO FPYMOK OCib, rpymnoto ocid
3a nonepeAHbLOK 3MOBOK), OPraHi3oBaHOK rpymnow, i3
XapaKTepoM Ta CTyMeHeMm CycnifbHOI Hebe3neyHoCTi
TOTOXHOIO 3/104MHY, BUMHEHOIO OLHOOCOBOBO.

Kpim Toro, cnif 3a3HaunTu, WO XapakTep Ta CTyniHb
CyCniNbHOT HE6E3MNeUYHOCTi 3/104MHY, BUMHEHOIO 3a Pi3-
HUX (POPM CniBYYacCTi, TaKOX ICTOTHO BiApi3HAKOTLCS.
[ns BigobpaxeHHs rpynu ocib, rpynu oci6 3a nonepe-
[IHbOIO0 3MOBOKO, OPraHi30BaHOT rpynu B AKOCTI KBanidi-
KYHOUMX 03HAK HEOOXifHO, W06 BOHU (KOXHA 30KpPeMa)
ICTOTHO NifABWLLYBan CycnifibHy He6e3neYHICTb BUNHE-
HOro MocsAraHHs i 6ynn TMNOBUMMW AN NEBHOrO Kona
3/10YMHIB.

ICTOTHe MifBWLLEHHS XapaKTepy CychinbHOI Hebes-
MeyHOCTI 3/104MHIB, YYMHIOBAHUX 3a Pi3HUX (hopm cni-
By4YacTi, PO3KPMBAETbCA Yepe3 iCTOTHE NiABULLEHHS
WKIANMBOCTI, NiJ KO CNif PO3YMIiTU 34aTHICTb Crpu-
YMHUTKW 3YCUIAMM LEKINIbKOX CY6’eKTIB BinbLL ICTOTHY
LUKOAY, AKa Mae KpUMiHaNbHO-NPaBOBE 3HAYEHHS.

MigBuULLEHHS Pe3ynbTaTUBHOCTI 3/104MHY, BUMHEHO-
ro rpynot ocib, rpynot oci6 3a nonepegHLOK 3MO-
BOIO, OpraHi3oBaHoO rpynoto, BifbyBaeTbCA BHACNIAOK
MCMXOMOTIYHOTO (hakTopy, a TakoX 06’egHaHHA Aii
CniByYacHuKiB. Tak, Nif 4yac YYUHEHHS 3N104UHY 3 pi3-
HUMW hopMamu CriBy4yacTi B 6iNbLLIOCTI BUNaAKiB BOS
NOTEPNINOro CnpsAMOBaHa Ha CYNpOTMB, BUSBNAETLCS
MPUTHIYEeHOI Yepe3 YCBiJOMIEHHSA HEMOX/IMBOCTI YK-
HWUTW onip rpyni oci6. 3a 06’egHaHHA 3yCW/b chiBy4ac-
HUKIB [OCArT GaXkaHOro pe3ynbTaTy MOXHa Habarato
WwemnAaLwe i eekTnBHiWwe. CniBy4YaCHUKN BNEBHEHI, WO
3MOXYTb peanisyBaTu 3104MHHIWIA MNaH, NpUXoBaTh Chi-
[ 3M104MHY. YCe e CBiAYMTb MPOo iCTOTHE NiABULLEHHS
CyCniNbHOT HEBE3MeYHOCTI TaKOro MOCAraHHs.

Kpim icToTHOro nmifBULLEHHS cycninbHOT Hebe3smney-
HOCTI 3M104MHY, KBaNi(hiKyrO4i 03HaKM MOBUHHI 6yTK xa-
pakTepHi, NpuTaMaHHi, TUNOBI /19 MEBHOI0 KO/a 3104U-
HiB. TOGTO BUMHEHHS NOCATaHHA rPynoto 0cCib, rpymnokro
0Cib6 3a NnonepeLHbLOK 3MOBOKD, OPraHi30BaHOK rPynoto
MOBMHHe 6YTU XapaKTepHUM, TUMOBWUM A1 KOHKPETHO-
ro YMWUCHOIMO CKNagy 3M104MHY MOPIBHAHO 3 iHLIUM.

OCHOBHY rpyny 3M104MHIB, AKi BUMHAIOTLCA FPYNo
0cib, rpynoto oci6 3a nonepeHLOK 3MOBOKD, OPraHi3o-
BaHOO rPyroto, yTBOPIOKOTb HACUNbHULbKI Ta KOPUC/N-
Bi NocsAraHHs.

TakuM YMHOM, A1 BiO6PaXKEHHS Y KPUMiHa/IbHOMY
3aKOHi pi3HMX (hOpM cniByYacTi B AKOCTi KBaNiikyo4ot
03HaKWN HeobXifHO, W06 XapakTep Ta CTyMiHb CyCMifb-
HOT He6e3NeyHOCTi AiIHHS ICTOTHO 3MiHIOBanNCs B BiK
NiABULLEHHSA, | U 03HaKa Byna xapakTepHOK A1 Lb0oro
3104MHy. Y Takuid cnoci6 6yge BigobpaxaTtucb OCHO-
BHE NPU3HAYeHHSA KBaNi(hiKyrouMX 03HaK - fudepeHLia-
i KpMMiHafbHOT BiANOBIAaNbHOCTI, TOBTO AiANBHICTL
3aKOHOJaBLUA CNpPsSIMOBaHa Ha BCTAHOB/EHHS 3ax0fiB
KPVMiHa/IbHO-NPaBOBOr0 XapakTepy, SiKi HalbifbLIOH
MIpO0 BiAMOBIAAOThL ICTOTHIN 3MiHI XapaKTepy Ta CTy-
MeHs cycnifibHOT He6e3NeYHOCTI 3/10UMHIB.

3arasbHOBIZOMO, L0 O4HUM 3i CNOC06iB gudepeHLi-
auii KpUMiHanbHOT BifNOBiJaNbHOCTI € rpajauis Tuno-
BOr0 NOKapaHHS, AKa 34iMCHI0ETLCA 3a 4ONOMOrOH0 KBa-

NighiKyrouMx 03HaK cknagy 3noumHy. Came TOMY OZHIEH
3 PYHKUi KBaNihikytUMX 03HaK 3N104MHY € AndepeHLi-
auis KpuMiHanbHOT BignoBigansHocTi. O6YMOBNIOETLCA
Us (yHKLUiA 30aTHICTIO KBaniikyrounmx o3Hak Bifgobpa-
XaTu TUNOBY, 3aKOHOMIPHY iCTOTHY 3MiHY XapakTepy Ta
CTYMeHA CycnifibHOT Hebe3MevyHOCTi BUMHEHOTO.

3MiHa MeX CaHKLUiin cTaTeid i3 KBaniikyunmm
03HaKaMy CKfagy 3M104MHY LIOAO CaHKLii OCHOBHMX
CKnagiB Bigobpaxae 3MiHy CTyneHs cycninbHoi Hebes-
MeyHOCTi BUMHEHOTO.

Y HayLui KpUMiHa/IbHOr0 npasa NUTaHHAM Nobya0BY
CaHKLil OCHOBHMX CKNafiB Mpuainsanaca 3HayHa yBara
[2; 3; 4; 5, c. 144-145; 6, c. 4-10].

LLlono kBanighikoBaHUX CKNafiB, TO 3HAUYHa KifIbKIiCTb
CaHKLUiin nobyfoBaHa HENOrivyHO, a couianbHa 06yMoB-
NEHICTb X 3aCTOCYBaHHA He € 3p03YMISIOH.

Lono nepenbayeHHs B AKOCTI KBa/TiDiKyHOUMX 03HAK
pi3HMX (hopM cniByYacTi, TO 0YEBUAHO, L0 36i/bLUEHHSA
po3Mipy X CaHKLili y pi3HUX CKnagax Bif0yBaeTbCs He
piBHOMIpHO.

3a 3acTocyBaHHA OAHIET A Tiei X KBaniikyrouoi
03HaKu, B AKili BifobpaxxaeTbCca 0fHa KOHKpeTHa hopma
CMiBYyYacTi, OYEBMAHO, WO TaKiil 03HaLi MOBMHHO Haja-
BaTUCA OA4HAKOBE 3HAYEHHS.

Y 3B’A3KY i3 LM JOLINbHO BCTAHOBUTU EAUHWIA Mif-
Xifi 4O 3aCTOCYBaHHA KBasli(hiKyrOUMX O3HaK LUAAXOM
BCTAHOB/IEHHS KOeqiLieHTiB, AKi O4HAKOBO BM/IMBAKOTb
Ha KpaTHICTb OCHOBHOrO i KBa/ihikoBaHOro cknajis
3M104MHy, Tak Wo6 KBanigikytoya 03HaKa BrvMBana Ha
OCHOBHe MOKapaHHA Npu6AU3HO OAHAKOBO LLOAO BCiX
CKNagis 3104nHy abo, NpuHalimMHi, O4HOPIAHNX CKNagiB
3/104MHY .

TakoX HeobXigHo, o6 NoKapaHHA BiAMNoBifano pis-
HIO CYCMiNbHOT HE6E3NeYHOCTi 3/104MHY, a 3a HassBHOCTI
KBaNi(hikyrouoi 03Haku Oyab-AKoi 3 hopMm cniByyacTi,
AKICHOK XapaKTepuCTUKOI AKOT € ICTOTHe NifABULLEHHSA
CyCninbHOT He6e3NeYyHOCTI, MOKapaHHs NOBMHHE TaKoX
iCTOTHO 36i/bLUYBaTUCS.

3akoHOofaBelpb [0CUTL YacTo Nij vac AutepeHuiauii
KPUMiHaNbHOT BifNOBIAANbHOCTI BMKOPUCTOBYE Pi3Hi
3a CTyNeHeM cycnifibHOT He6e3neyHoCcTi 03Haku (rpyna
0ci6, rpyna oci6 3a monepefHbLO0 3MOBOK), OpraHi3o-
BaHa rpyna) Ha O4HOMY piBHi, O4HaKOBO MOCKIOKOYUU
MoKapaHHSA 3a pPi3Hi 3a CTyrneHeM CycninbHOI Hebesney-
HOCTI 3n104nHM. Be3yMOoBHO, TakuWii Nigxig He € BUNpas-
JaHUM. 3acToCyBaHHA TaKMX O03HaK NOBWHHE BiAMOBij-
HO MOCW/IOBATN MOKapaHHA B MOPIBHAHHI 3 OCHOBHUM
cknagom. Keaniikytodi 03Haku, fKi BifobpaxarTb
Pi3HUIA piBEHb CYCMiNIbHOT HEOE3MEUYHOCTI 3/104MHY, He
NnornuMHatoTb 0fHa ogHy [4, ¢. 59].

B okpemux ckfiagax 3/M04MHY 3aKOHOAaBeLb Mnepea-
6avae B pi3HUX KBaNihiKyOUMX 03HaKax pi3Hi opmu
cniByyacTi - nopsg i3 MeHW Heb6e3neyHUMU Binbl He-
6e3neyHi. Hanpuknag, cr. 146, 149, 185 KK Ta iHLLi.

TakuM 4YnHOM, KBasi(hikytoUi 03HaKKW, B AKUX Bif0-
H6paxatoTbea pisHi hopmm cnisyyacTi (rpyna oci6, rpy-
na oci6 3a nonepeHLOK 3MOBO, OpPraHizoBaHa rpyna),
€ AndepeHLiaLieto KpUMiHaIbHOT BignoBifganbHOCTI Ta
BijOOpaXKatoTb iICTOTHE MifBWLLEHHS CYCMiNbHOT Hebes-
MEYHOCTI 3/104MHY i TUNOBUIA XapakTep Takoro nocs-
raHHs.
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TpeTiii acnekT. 3ara/bHi 3acagn NpU3HaYeHHs No-
KapaHHs, KpiM CTyneHa cycninbHOT Hebe3neyHocTi 3/10-
YMHY 1 0COOM BUHHOTO, BKa3yOTb Ha HEOOXIigHICTb Bpa-
XOBYBATW 06CTaBUHW, L0 MNOM’AKLIYIOTb Ta 06TSXYIOTh
nokapaHHs (n. 3 4. 1ct. 65 KK).

BignosigHo go n. 2 4. 1cr. 67 KK 06CTaBMHOL0, Sika
06TAXY€E NOKapaHHS, BU3HAETbCA, 30KPEMa, BUMHEHHS
37104MHY TPYnoto 0Ci6 3a nMonepeLHLOK 3MOBOH) (Y. 2
abo 3 cT. 28) abo opraHi3oBaHOK rpyroko.

Y Hayui KpMMiHanbHOro npasa BifCYTHA €4HICTb Ay-
MOK LLOZI0 FOPUANYHOT NPUPoAY 06CTaBUH, AKi 06TAXY-
I0Tb NOKapaHHs, i, AK HACMifOK, X 3HAYEHHS.

OfHi aBTOpM BB@XKatOTb, WO Li 06CTaBUHW BNMBa-
I0Tb Ha CTYyNiHb BUHW [7, C. 135-136], iHLWI BKa3ywOTb,
L0 BOHM BMJIMBAIOTb Ha CYCNifibHY Hebe3neyHicTb 3/10-
YynHy [8, c. 19; 9, c. 68-69; 10, c. 177]. TpeTi BBaXatOTb,
Lo 06CTaBMHK, AKI 06TSXXYIOTb NOKapaHHS, BMN/MBAOTb
NWLe Ha NPU3HAYeHHs NokapaHHA, TOBTO nuwe 06TH-
XyTb iioro [11, c. 90-91; 12, c. 167-168].

OueBngHO, WO 06CTaBMHU, AKI OBTAKYKOTb MOKa-
paHHA, BNAMBAIOTL /ILLE HA NPU3HAYEHHS NOKapaHHs,
oro Bmg Ta po3mip. Mpu ubOMYy Ui 06CTaBNHM, K CBOTO
yacy 3a3HayaB B.l. TkauyeHko [13, c. 10-11], 6epyTbca
[l0 yBaru nij yac npuaHayeHHs B MeXax caHKuii 6inbLu
CyBOpOro nokapaHHa. Lle obymoBneHe TuM, LWo obcTa-
BUHU, AKi OBTAXKYIOTb MOKapaHHA, € Pi3HOBUAOM iHAM-
Bigyaniszauii nokapaHHs. IHAMBIgYyanisaLis nokapaHHS
30iACHIOETLCS 44 TOro, W06 npaBuibHO 06paTy i3 3a-
NPOMNOHOBAHUX Y CaHKLiT 3aKOHOAaBLLEM MOKapaHb Te
nokapaHHs, sike BIAMNOBiJae XapakTepy Ta CTYMeHIo Cyc-
NiNbHOT He6Ee3NeYHOCTI BYMHEHOTO 3/104MHY. Came y BU-
60pi MokapaHHs, B 6iK AOro CyBOPOCTI, i NPOABNSETLCA
oro ingmeigyanisayis. MigctaBamMu Takoi iHAMBIAyani-
3auii € XxapakTep Ta CTyMiHb CYCMiNbHOT HE6E3MeYHOCTI
BUMHEHOrO 3/7104MHY. Yum BuMWa cycninbHa Hebesneu-
HICTb BUMHEHOrO 3/104MHY, TUM BifbLL CYyBOpe NoKapaH-
HA MOBWHHO OYTW NPU3HAYEHO.

TakuM 4YuMHOM, 06CTaBUHW, WO O6TAXYIOTL MOKa-
paHHA, BMNWBAIOTL JIMLLIE Ha BUA Ta PO3MIp NMOKapaHHs,
3MIHIOKOUY 1A0r0 B OinbLL CyBOpPWUIA BIK.

Be3ymMoBHoO, Ui 06CTaBUHM HEOBXiAHO BiAPI3HATY Bif
KBaNi(iKyroumx O3HaK, LU0 BMANBAKOTL Ha CYCMifbHY
He6e3MneyHiCTb 3/104MHY Ta € 3ac060M AudepeHuiadii
KpUMiHaNbHOT BifnoBifanbHOCTI. 3akoHogaseub, ¢op-
MY/THOHOUN HOPMMU i3 KBaNiikylouMm 03HaKaMu, BUXO-
[AWTb i3 TOTO, WO caMe Ui 03HaKW ICTOTHO BM/MBaKOTh Ha
CTYNiHb CyCNiNbHOT HEGE3MEYHOCTI 3N10UMHY, Y 3B’A3KY 3
YMM i BCTAHOBJIOE NMEBHI MEXIi Oro KapaHOCTI.

OTXe, 06CTaBMHM, WO OOTSKYIOTb MOKapaHHS, € 3a-
cobamu oro iHAmBIAyanizayii Ta BNAMBaOTb Ha MOro
BUZA i pO3MIp.

3akpinneHHs B KK BUMHEHHS 3/104MHY 3a More-
pefHbLO0 3MOBOK Tpyrnol ocib abo opraHizoBaHo
rpynow B AKOCTi 06CTaBUHU, L0 0OTSAXKYE MOKapaHHS,
CBIAYUTb MPO MifBMLLEHY CYCMiNbHY HEOE3MEYHICTb fi-
fIHb, BUMHIOBAHWX FPYMo0 0Cib 3a nonepeaHLOK 3MO-
BOKO abo OpraHi3oBaHO rpynoto, i € XxapakTepHUM, TU-
MoBMM 19 BCiX ab0 GiNbOCTi YMUCHUX 3/104MHIB.

OpfHak, Ha Haw nornag, LbOoro He fgoctatHbo. B
AKOCTi 06CTaBMHM, L0 0BTAXKYE NOKapaHHSA, 3aKOHO4aB-
LIeBI HANEXMWTb BU3HABATY He NMLIe BUNHEHHS 3/104NHY

3a nonepeAHbLOK 3MOBOO FPynoto ocib abo opraHisoBa-
HOK TPYMoOM0, a i YYMHEHHS 3/104UHY FPYMnoto ocib 6e3
nonepeAHbOT 3MOBM Ta BUMHEHHS 3/104MHY 3/I04YNHHOIO
opraHisadieto.

BunpasgaHum y LbOMY KOHTEKCTi BOA4aeTbCs A0-
CBif iHWKX KpaiH. 30Kpema, BifNoBiAHO J0 M. B Y. 1CT.
63 KK P® [14] 06cTaBMHOO, L0 O6TSHKYE MOKapaHHS,
BU3HAETbCA BUMHEHHS 3/104MHY Y CKnagi rpynu ocib,
rpynu oci6 3a nonepefHbO0 3MOBOK, OPraHi3oBaHoO
rpynoto Ym 37104UHHOIO OpraHisalieto. Iepeniky 3aKoHi
BCiX hopm cniBy4yacTi B AKOCTi 06CTaBMHMU, L0 0OTAXKYE
nmokKapaHHs, CBiguMB 6M Npo Te, WO BYMHEHHSA Oyab-
AKOr0 YMWCHOTO 310YMHY CNIiIbHUMMW 3YyCUNNAMU fe-
KiNbKOX Cy6’eKTiB 3N104MHY B ByAb-AKiil (hopMi € BifbL
Hebe3neyHUM nocAraHHAM, 34aTHUM 3anogifatn 6inbLu
iCTOTHOT LUKOAMW, MOPIBHAHO 3i BUMHEHHAM TOTOXHOrO
3104NHY OAHOOCO00BO.

BUMHEHHS 3M104MHY 3a NOMNEPeAHbLOK 3MOBOKD TpY-
noto ocib abo opraHi3oBaHOK FPynow 3aBXAW MifBu-
LWye CycninbHY He6e3MeyHiCTb BUMHEHOIO 3104mMHy. Lle
NOB’A3aHO 3 TUM, WO 33 06°e4HaAHHA 3yCUNb 36inbLUY-
ETbCA E(DEKTUBHICTb OYab-AKOI AiANbHOCTI, B TOMY Umnchi
i 3N0UYMHHOT. TIpUUYOMY ePeKTUBHICTb 36i/bLUYETLCA He
nuwe 3a 6e3nocepefHbOl yHacTi y BUMHEHHI 3M104MHY,
ane i1 3a BUKOHaHHS (PYHKLUi opraHizaTopa, nigbyprosa-
ya Ta NocobHMKa.

MneHym BepxosHoro Cyay YkpaiHu B a63. 2 n. 2
noctaHoBu «lMpo NPaKTUKY NPU3HaYeHHA cydamm Kpu-
MiHa/IbHOro nokapaHHs» Bif 24 »o0BTHSA 2003 p. Ne 7
[15] Haronolwye, WO cyAaM HanexuTb 06roBoptoBaTH
NMUTaHHA MPO NPU3HaYeHHs nNepefdayeHoro 3aKoHOM
6inbLI CyBOPOro nokapaHHa ocobam, fKi BUNHWAN 3/10-
YWH Yy cKnafi opraHizoBaHux rpyn, 4yu 3a 6inbl cKnag-
HUX opM crniBYy4acTi (AKWO Ui 06CTaBNHW He € KBani-
(hiKyrOUMMU 03HaKamu).

Cnig 3a3HauMTW, WO poni CchiByyacHWKIB Nif yac
YUUHEHHS 3N104MHY 32 MOnepeiHbLO0 3MOBOK PYMOo0
0Cib Ta OpraHi3oBaHO rpyrnor MOXyTb 6yTU Pi3HUMU.
Came TOMY 3a pi3HUX poseli cniByYacHWKIB iX NoKapaH-
HA MOBMHHe 6YTW iHAMBIAYani3oBaHe BiANOBIAHO A0 BU-
KOHYBAHOI HUMU Poni.

BignosigHo po u. 4 ct. 68 KK cya nig yac npusHa-
YEHHS MOKapaHHS 3a 3/104MH, YYMHEHUI Y CniBy4acTi,
MOBWMHEH BPax0BYBATU XapaKTep Ta CTYMiHb Y4YacTi KOX-
HOro 3i CNiBYYaCHWUKIB Y BUMHEHHI 3/104MHY. Y 3B’3KYy
i3 UMM WOA0 AiSNbHOCTI KOHKPETHOro CriByvacHWKa
(BMKOHaBLS, opraHisaTopa, nigbyproBaya Yu NOCOOHM-
Ka) Heob6XifHO 3a3HauUTW, WO XapaKTep MOro yvacTi B
yCiX BMNafKax O4HAKOBWiA, CTYMiHb e y4acTi B KOXHO-
My BUMNafKy € pisHum. Came TOMYy XapakTep y4yacTi cni-
BYYaCHMKay 3/104MHI NOCTAE NMLIE NEBHUM OPiEHTUPOM
ONA BU3HAUYEHHA MipW MokapaHHsA. OCTaTOYHO X MoKa-
paHHA Mae obmpartuca cyfioM 3 ypaxyBaHHAM CTyMeHs
y4yacTi y 3/7104MHI, AKWI XapaKTepu3yeTbecsi 06CArom gi-
ANbHOCTI CMiByYacHMKa Nij Yac 34iiCHEHHS CBOET poni
[16, c. 46-47]. TakuM NONOXKEHHAM 3aKOHOAaBeLb Mif-
KPecnto€ BaXX/IMBICTb BUKOHYBAHOI CMiBYy4YaCHWKOM poni
ana inameigyanisauii nokapaHHsa. Came iHguMBiLyanisa-
Lli NOKapaHHA J03BO/ISE 33 OAHAKOBI 3M104MHM 06MpaTy
KOXHOMY 3i CMiBYYaCHWKIB fK OJHaKOBI, TaK i pi3Hi 3a
BMAOM Ta pO3MipOM MOKapaHHs.

221



Cepis MPABO. Bunyck 25

TakvuM YMHOM, BUMHEHHSA 3/104MHY 33 MONepesHbLOI0 BucHoBku. Taknum ymHoM, KK BUKOpPUCTOBYE pi3-
3MOBOH Ipynoto 0cib abo opraHi3oBaHOK rPynoto Bifo-  Hi POpPMU CMiBYYACTI B AKOCTI KOHCTUTYTUBHUX O3HAK
6paxxeHe B 3aKOHi B AKOCTi 06CTaBMHM, LIO MNiABULLYE OKPeMUX CKMagdiB 3/M104MHy, nepepbaveHnx Ocobu-
CyCNifibHY Hebe3neyHicTb LifHHA 414 6iNbWOCTI YMUC-  BOK 4acTUHOW, AN gudepeHuiayil KpuMiHanbHOT
HUX CKnagiB 3104unHy, nependaveHnx OcobnvBol Yac- BigMOBIfaNbHOCTI, a TaKOX iHAMBIAyanisayii noka-
TMHOW KK, i € 3aco60M iHAMBIAYani3aLii nokapaHHs. paHHs.
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YOK 342.11.2

AHTUNHAPKOTUYHE 3AKOHOOABCTBO
B KPUMIHAJ/IbHOMY TTPABI CTIOBAYYNHN

ANTIDRUG LEGISLATION IN CRIMINAL LAW OF SLOVAKIA

Mucap C.,

[OKTOp OpUANYHUX HAaYK

(hakynbTeTY Npasa AHka FACIHCLKOrO,

Bucoka wkona (M. Cnagkosiveso, Cnosalibka Pecny6ika)

ABTOp [OCHigXy€e 0COGMUBOCTI NPaBOBOIO perynioBaHHS aHTUHAPKOTUYHOT AisNIbHOCTI. HaBOAATLCA NMpaKTU4HI ene-
MEHTW 3aCTOCYBaHHA aHTUHAPKOTUYHOrO 3aKOHOAABCTBA B KpUMiHaILHOMY npasi CioBaubkoi pecny6iku.
KnouoBi cnoBa: He3akoHHWI 06ir HAPKOTUKIB, 3/10BXMWBAHHS HAPKOTWKAMMW, HAPKOTUUYHA 3/T0UMHHICTb.

ABTOp wucc/ieayeT 0COGEHHOCTM MPaBOBOrO Pery/MpoBaHus aHTUHAPKOTUYECKON AesTenbHocTW. MpuBoasaTcs npak-
TUUECKUE 31eMEeHTbl MPUMEHEHNS aHTUHAPKOTMYECKOro 3aKOHOA4ATebCTBA B YrO/I0BHOM npaBe CoBaukoii pecny6auku.
KnoueBble c/ioBa: He3aKOHHbI 060pOT HAPKOTUKOB, 3M10ynoTpebieHre HapKOTUKAMK, HapKoTUYeckasi NPecTyrnHOCTb.

The author examines the peculiarities of legal regulation of drug activity. We give practical elements use anti-drug
legislation in the criminal law of the Slovak Republic.

Key words: drug trafficking, drug abuse, drug crime.
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