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M. B. MIIIEHKO,

CTapIIvii BUKJIaaa4 kKadeapu icTopii Ta Teopii nepxa-
BH 1 mpaBa YOpHOMOPCHKOTO JAEP>KaBHOTO YHIBEPCH-
tery imeHi [lerpa Morwm, 3m00yBad kadenpu mu-
BiTbHOTO TIpaBa Ne2 HarioHapbHOTO IOPUIUYHOTO
yHiBepcuTeTy iMeHi Spocnasa Myaporo

YMOBH TA MOPSIJIOK HAJIAHHSI HEITIOBHOJITHIM ITOBHO1
LUBLIBHOI JIE€3IATHOCTI

VY cTarTi po3mIsIHYTO CYTHICTH Ta MPABOBY MPHPOJLY EMAHCHIIALlIT HETOBHOMITHIX, IETAILHO MPOAHATI30BaHO MOPSIOK
Ta YMOBH Ha/IaHHS HETIOBHOIITHIM MTOBHOT ITUBLIBHOT 1i€31aTHOCTI. BU3HAYCHO, 1110 IHCTUTYT Ha/IaHHS IOBHOT [IUBUIBHOT
JIE3IaTHOCTI MMOETHYE CKiIbKa raiy3eil mpaBa. ABTOPKOIO 3alPOITOHOBAHO 3MiHM 10 3aKOHOAABCTBA Y Iii cdepi.

K104oBi ci10Ba: HETIOBHONITHI, TPAaBOYMHH, €MAaHCHTIALlIST HETIOBHOJIITHIX, HAJJAHHS MTOBHOI ITMBITBHOT JTi€3/1aTHOCTI.

IMocranoBka npodaemMu. [HCTUTYT emaHcunaii
HEITOBHOJIITHIX 0C10 € HOBEJIOI MBUILHOI'O 3aKOHO/1aB-
ctBa. JIo 2003 p. y HOpMaTHBHO-TIPABOBHX aKTaxX BiH HE
¢birypyBaB. A ocTaHHIMU pOKaMH PoOIeMa BU3HAYCHHS
MiZICTaB Ta MOPSIKY HAOyTTS TOBHOT IIMBUIBLHOT JTi€3/1aT-
HOCTI OTpUMaJia IOCHTh IIIMPOKE PO3MOBCIOKeHHS. Lle
OB’ s13aHO 3 0ararbMa YMHHHUKAMU, 30KpeMa TaKUMH:
1) 3aranpbHUMH TEHJCHIIIIMHA aBTOHOMI3AIlil IiITiITKIB
BiJl OaThKIB Ta POJAMHHM Yy IIIOMY; 2) OLIbII paHHIM 1X
BCTYIOM Y CaMOCTIHHE >KUTTsl; 3) MParHEeHHAM JI0 €KO-
HOMIYHOI He3aJIeKHOCTI Bi 0aTbKiB; 4) iHTeHCHDiKaITi-
€10 TPYJAOBOT AIsUTLHOCTI HEMTOBHOIITHIX; 5) HAsIBHICTIO
OiIBII MIMPOKUX MOKIUBOCTEH AT OTPUMAHHS MIPH-
OyTKY HETIOBHOJIITHIMH; 6) MOO1TBHICTIO HEMTOBHOMITHIX
gepe3 MOYIIMBICT TPAIIOBATH 32 JIOTIOMOTOI0 MEpExKi
[aTepHeT TOWIO.

[IpoTe mpaBoBe peryitoBaHHS MPOICTYPH HAJAHHS
[IOBHOI IMBUIBLHOI A1€31aTHOCTI HEITOBHOJIITHIM € JIOCUTH
CKY/IHMM, a BPaXOBYIOUM TAKOXK HEAOCTATHHO MOBHUM
PO3TIISA/ IUX TUTaHb HAYKOBISIMH, HATAIBHOIO € TIOTpe-
0a OUTBIII IETATBHOTO aHAJI3y MPOOIEeMaTHKH €MaHCH-
raiii HEIOBHOJIITHIX.

Mera 11i€i cTaTTi — AeTaNBHUN PO3IVISL Ta aHAII3
MIPABOBUX MPOOJIEM HaJIaHHS TIOBHOT IIMBUILHOT JTi€3/1aT-
HOCTI HCIOBHOIITHIM oco0aM. J{JI TOCATHCHHS IIi€l
METH MMOCTABIICHO TaKi 3aBJaHHs: 1) JaTh 3arajibHe BU-
3HAYCHHS TOHATTS «EMaHCHITaIlisDy; 2) TOCITIAUTH OCHO-
BHI HOPMH 3aKOHOJIABCTBA Y MIii cdepi; 3) mpoaHamizy-
BaTH MIPOIIEYPY Ta MiJICTABH MIPOBEICHHS eMaHCHITAIlii
HETIOBHOJIITHIX; 4) HAJaTH MPOTO3HIIIi 010 BIIOCKOHA-
JICHHS 3aKOHO/IABCTBA Y IIil cdepi.

OO0’ €KTOM IILOTO JOCHIIKEHHS € CHCTEMA BITHOCHH,
3aKPITUICHUX Ha 3aKOHOJIABYOMY PiBHI, IIIOJI0 MEXaHI3MY
HaJaHHS HOBHOI IUBUIBHOI A1€31aTHOCTI HEOBHOJITHIN
0co0i. [IpeameTom nociimKeHHs € 0e3rmocepeHbo mpa-
BOBE PETYITFOBAHHS MPOBEICHHS €MaHCHTIAIIT HETTOBHO-
JITHIX.

AHaJi3 ocTaHHiX gocaiaKenb. [TuTanus HUBUILHOT
JUE3IaTHOCTI B LIJIOMY, & TAKOX MOPSAOK HaIaHHS TTOB-
HOI LMBUIBHOT I1€34aTHOCTI HEITOBHOJITHIM 3aBXIU
MpuUBepTalu 10 cede yBary pisHUX HayKoBIiB. Tak, okpe-
Mi aCTIeKTH IUX NMpoOIeM PO3MISAATNCh Y HAYKOBUX
nparix Takux yaenux: €. [1. Aaapees, b. C. ArTnMO-
HoB, C. M. benosa, O. B. bepmiuesa, C. M. Bbparycs,
C. B. bykmmuna, . P. Be6epc, B. II. I'puGanos,
H. A. JI’stuxoBa, H. M. €pmosa, 1. B. )Kwmrinkosa,
JI. T Ky3uenoga, 3. B. PomoBceka, 1. B. Ciacubo-®are-
eBa, JX. JI. Hopna, f. M. Illepuenko. OcoOnuBa yBara
y Tpansx yKa3aHUX HAayKOBIIIB aKICHTYETHCS HA Y9IacTi
HEMOBHOJIITHIX Yy HUBLIBHO-IIPABOBHUX BiTHOCHHAX, 0XO-
PpoHI iX TpaB Ta 3aKOHHUX iHTepeciB. YacTKOBO MpaBHU-
KaMH PO3TJAAI0ThC OKpEeMi MUTAaHHS eMaHCHUIIAIlii
HenoBHOMNITHIX. ONlHaK, Ha KaJlb, Y IOPUIUYHIN JiTepa-
TYpi pO3ITISAAY NUTAHHS Ha/IJaHHS HETTOBHOIITHIM ITOBHOL
[MBUTBLHOT JI€3IATHOCTI, BU3HAYEHHS 11 MMPaBOBOi CYT-
HOCTI HE PUALJIEHO JOCTAaTHbOI YBaru.

Bukiaaaxg ocHoBHoro marepiaay. ['onoBHUM
000B’I3KOM Jiep>kaBH (BinoBiHO 110 cT. 3 KoHcTuTyii
VYkpainu) € yTBepKeHHs 1 3a0e31eueHHs pas i cBO00/
monuHu. Came ToMy y TIpaBi TPaJHIiifHO BEIHKE 3HA-
YeHHS HaJIA€EThCS MOMEHTY Ta yMOBaM HaOyTTs 0COO0K0
3aTHOCTI CaMOCTIHHO 3/11IHCHIOBATH CBOT LMBIJIbHI Mpa-
Ba Ta 000B’SI3KH, TOOTO IMTOBHOT IIMBIJIHHOT T1€3aTHOCTI.
3a 3araJIbHUM MPAaBHJIOM, IOBHA [TUBIIbHA JII€3/IATHICTh
HacTynae npu focsirieHHi 18-piunoro Biky. [Ipu npomy
JIOCUTH TIOIIUPEHO0 € AyMKa, 10, JIHIIe HaOyBaO4YH
MMOBHOJIITTSI, 0c00a ctae 3pinor. OqHaK, K 13 I[OTO
MPUBOY CIpaBeUINBO 3ayBaxysas I. @. lllepuienesny,
LIJIKOM MOXIIMBO, 110 0C00a AOCATHE 3piIOCTI paHilie
3aKOHHOTO CTPOKY, 1 TOMI JiJIsl Hel Oyiio O TSHKKO 3Haxo-
JUTHUCH M1 3aiiBOIO OMIKOIO; MOXJIMBO, HABMAKH, 110
oco0a 3aIUIIUTHCS PO3YMOBO BiJICTANION 1 MiCHs J0-
CSTHEHHS CTPOKY, 1 TOIi Oys0 O HeOE3MeYHO 3aTUIaTH
ii Ge3 kepiBHUKa [1, c. 69].
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Cy4acHHMM IUBIUIBHUM Ta CIMEHHUM 3aKOHOJaB-
CTBOM Iiepedadeno, o 1o 18 poki ¢izuuHi ocodbu
BBaXKAIOThCs a00 HemoBHOMITHIMU (Y Bini Bix 14 mo 18
PoKiB), abo x ManomiTHiMHE (y Bimi 10 14 pokis) [2; 3].
BiamosigHo 10 BiKy i 00cAT JAi€3AaTHOCTI y HUX € pi3-
HUM (cT. 31 Ta ct. 32 LK Ykpainn). ['onoBHMI kpuTepiit
TYT — IIe, 3BUYAIHO X, BiKk ocodu. OJIHaK € BUNIAJIKH,
KOJTY TTOBHA JI€3/IaTHICTh HACTAE HE BIAMOBITHO 0 BIKY,
a HaJa€eThCS 0co0aM, K1 HE JOCATIIM MOBHOIITTS.

SIK1I0 3BEpHYTHUCS JI0 PUMCHKOTO IPaBa, TO OJHUM
13 IUTAX1B HAOYTTA 0CO000 1i€31aTHOCTI OYII0 3B1IbHEH-
HSl IUTHUHY Bij BIaau OaThbKa B Pe3yJIbTaTi CremianbHOl
mporenypy — eMancumnaiii. Tak, 3a Tpaauiii€ro, 6aTbKo
TpHYl «IponaBaBy (MaHIMITIFOBAB) AUTHHY 0CO0i, sIKa,
Y CBOIO YepTy, 3BUIbHSIA MiJIBIAIHOTO Ha BOIO. [1i3Himne
porelypa eMaHCHIIaIi OyJia 3HaYHO CIPOIIeHA i JI0-
MycKajgach 3a yCHOIO 3asBOI 0OaThKa mepej CyJIoM
[4,c. 173; 5, c. 137].

VY 3aranbHOMY BHIVISII €MaHCHITAITIS MOXKE PO3IJIS-
JIATUCh K HAOYTTSA 0CO0O HMBIIBHOI JA1€3aTHOCTI
y moBHOMY 00cs13i. OntHaK Ha BiZIMiHY Bijl caMoi Jie3/ar-
HOCTI (SIK 3IaTHOCTI 0COOW CBOIMU JiSIMU HAOyBaTH TSI
ceOe MUBLIPHUX MpaB Ta 000B’s3KiB), EMAHCHIIAILS HE
€ 37IaTHICTIO a00 BJIACTUBICTIO, 1[0 MIPUTAMaHHA CaMiif
0c001, a € mporecoM HaOYTTS 0CO0O0I0 ITUX SKOCTEH.
V 3B’sI3Ky 3 IIUM MOHATTS «EMaHCHIMAIisN» MOB’A3aHE
3 BU3BHAYEHHSM TaKMX MOMEHTIB, SIK IIPOIENypa, Yyac Ta
YMOBH HaOyTTsI 0cOOaMU ITUBLILHOT JII€3IaTHOCTI Y TOB-
HOMY 00Cs31.

C. B. bykmnHa Bu3Ha4alna eMaHCHUIIAIIIO K 1HCTH-
TYT 3aKOHOJIABCTBA, 1[0 € CUCTEMOO HOPM, SIKI MIiCTSTh-
¢S y IUBLIBHOMY, CIMEITHOMY, TIPOIIeCyaTbHOMY 3aKOHO-
JTABCTBI, IHIIMX (eiepalbHUX 3aKOHAX Ta 3aKOHOJIaBCTBI
PO OPTaHH MICIIEBOTO caMOBpsiyBaHHs. OCHOBHA POJIb
y MexaHi3Mi MPaBOBOr0 PETYNIOBAHHS eMaHCHMAIlil
B1JIBOIIUTHCSI IIMBUTFHOMY 3aKOHOAABCTBY, y TOH 4Yac sK
1HIIII HOPMAaTUBHO-TIPABOBI aKTH PETIaMEHTYIOTh BiJl-
HOCHHH 32 Y4acTIO BXKe eMaHCHIIOBaHO1 ocobu [6, c. 60].
3 OCTaHHBOIO TE30I0 Ba)XKKO MOTOJUTHCH Y KOHTEKCTI
YKpaiHChKOTO 3aKOHOJ/ABCTBA, OCKITbKH, HAIPUKIIA],
[MBUIBHE MpoIecyalbHe 3aKOHOJABCTBO Tepenbavae
IpOIleTypy HaJaHHS HETIOBHOJIITHHOMY TIOBHOI ITUB1IIb-
Ho{ jie3narHocTi [7]. Y MX HOpMax MoBa He came po
HEEMaHCHIIOBaHUX 0Ci0.

3aKOHOABEIb 3aKPINUB BUKIIIOUHY MPOLEAYPY, SKa
JI03BOJISIE HAOYTH MOBHOT IIUBUIBHOI JII€31aTHOCTI pa-
Hillle J0CATHEHHS MOBHOMITTA. Tak, cT. 35 LIK Ykpainu
nependadyeHo yMOBU HAOYyTTs MOBHOI IUBIIBHOL Jie-
3JIaTHOCTI HEMOBHONITHIM. 30KpeMa, 3a3Ha4eHO TaKi
MiJICTaBU, KOJIM MOKe OyTH HaJaHa MMOBHA LMBIJIbHA
I1€30aTHICTD:

1) ¢izuuHiit 0co0i, sKa qoCsTa MIICTHAAISATH POKIB
1 TIPAITIOE 3a TPYIOBUM JIOTOBOPOM;

2) HEMTOBHOJIITHIHM 0CO01, siKa 3anrcana Matip 1o abo
0aTHKOM JIUTHHU;

3) di3uuHiit 0co0i, siKka qocsTIa MIICTHAALATH POKIB
1 sika Oakae 3aiMaTHCs i IPUEMHHIIBKOIO TisITbHICTIO
[3].

Pi3Hi mincTaBu HaOyTTS MOBHOI IIUBIIBHOT Ai€3/aT-
HOCTI HEMOBHOJIITHIMU 00YMOBJICHI PI3HUMH HIJISIMH
3aKoHOIABIA. Tak, MIJTKOM BipHUM € TBEPIDKECHHS, IO
€MAaHCHIIAIisl HeTIOBHOMITHIX, K1 3A1HCHIOIOTH TPY/IOBY
a00 MAMPUEMHHUIIBKY JTiSUTBHICTD, TPOBATUTHCS 3 METOIO
CTHMYJTIOBAHHS, 320X0YCHHS iX MOXKIIMBICTIO OyTH JI0-
CTPOKOBO 3aJTy4YEHUMH JI0 LUBIIBHOTO (T ATPHEMHUIIb-
KOT0) 00ITy, He YeKar0YH HACTAHHS IOBHOMITT [6, C. 48].
[Ipu ipoMy sk mignpuemMensb GizndHa ocoda Moe OyTH
3apeecTpoBaHa 3a HasIBHOCTI MUChbMOBOI 3TOJIM Ha 11€
0arbKiB (YCHHOBUTEIIB), MKIyBaIbHUKA 200 OpraHy
OITIKM Ta MIKIYBaHHA. Y IOMY pa3i ii MoBHA IUBUIbHA
JI€3/1aTHICTh HACTA€E 3 MOMEHTY JIEP’KaBHOI peecTpallii.

3BHYAMHO, 10 eMaHCHIIALlisS HEITOBHOIITHIX 3 Mif-
CTaBM 3aIUCy 1X MaTip’t0 ab0 O0ATHKOM JHUTHHH MPOBa-
JUTHCS HE 3 METOIO 1X CTHMYJTFOBAHHSI 10 HAPOIKCHHSI
HEMOBHOJIITHIMH JITEH, a 3 METOIO ITOBHOI[IHHOIO BH-
KOHAHHS 0aTbKIBCHKUX 000B’S3KIB Ta MOXKIIUBOCTI OXO-
POHU TpaB Ta cBOOO/ CBOIX AiTel (OCKUIBKU y pasi He-
HaJaHHS HENOBHOJIITHIM 0OaTbKaM IOBHOI J1€31aTHOCTI
1 BOHH, 1 X MaJIOJiTHI HOBOHAPOKEHI JITH (PaKTHYHO
OyayTb MaTH HEMOBHY 1 YaCTKOBY A1€3[aTHICTb, 1[0 HE
JIO3BOJTUTD iM CTaTH MOBHOIIHHUMH WICHAMH CYCIIiIb-
CTBa).

Sk 3a3navana [. B. XKuninkoBa, xapakrep pisHOMa-
HITHUX BUAIB €MaHCUIIALil BU3HAYAETHCS HE JIMIIE M-
CTaBaMHU il BHHUKHEHHS, a TAKOXK 00CSATOM THX TIpaB Ta
000B’sI3KiB, IKUX MOe HaOyBaTH HEMOBHOMITHIH. To6TO
€MaHCHIAIlsg MOKEe MaTH He MOBHMIA, a YaCTKOBHH Xa-
pakTep. EMaHcumoBaHii 0co0i Moxke OyTH HaJaHO O1JTb-
MU 00CAT MpaB MOPIBHAHO 3 TUM, SKUM BOJIOAIIOTH
HETIOBHOJIITHI, aJleé MEHIIUH MMOPIBHIHO 3 00CITOM Jii€-
3IaTHOCTI MOBHOMITHROTO [8, ¢. 77].

I'maBa 3 posniny IV L{uBipHOTO IpolecyaabHOrO
KOZICKCY YKpaiHH periiaMeHTY€ MPOUEAYpY PO3TIAILY
CYIIOM CITPaB MPO HaJJaHHS HETTOBHOJIITHIN 0c0O01 MOBHOT
LIUBLIBHOI ie3aaTHOCTI. Tak, cT. 242 nepeadaueHo, 110
po3rsiAaeThbes 3asiBa HEMOBHOMITHRLOT 0CO0H, siKa JI0-
cArIa MICTHAAMSATHPIYHOTO BiKY, PO HAJAAHHS il MOB-
HOT LMBIIBHOT J11€31aTHOCTI Y BUIAJKaX, BCTAHOBIIE-
HuX L{UBITPHUM KOmEKCOM YKpaiHH, 3a BiJCYTHOCTI
3roau 0aTbKiB (YCHHOBIIOBaYiB) a00 MiKJIyBaJIbHHKA,
AKa MOJAETHCS JI0 CyIy 3a MicueM 11 mpoxxuBanHs. [1pu
npomy 3MmicT 3asBu (cT. 243 LK Ykpaiau) noBuHHI
CTAHOBUTH JIaH1 TIPO Te, 110 HEMIOBHOIITHS 0c00a mpa-
IIO€ 32 TPYJOBHUM JIOTOBOPOM ab0 € MaTip 1o un 0aTh-
KOM JINTUHU BiJTIOBIJIHO /IO AKTOBOTO 3aITUCY IHBiIb-
Horo ctany [7]. TyT Biipa3y € O4eBHIHOIO PO30IKHICTH
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HUBIJIBHE ITPABO

31 cT. 35 LUK Ykpainwm, sika nependadae MOXKIHUBICTh
HaJaHHS MTOBHOI IUBIILHOI J1€3JaTHOCTI i 0c001, gKa
Oakae 3aiiMaTHCs MIANPUEMHHUIBKOIO AisTBHICTIO
(4. 3 ct. 35). [IpoTe miAMPUEMHHIITBO — IIe TEXK TPAarls,
MOJKJIMBO, HaBiTh OLIBII BajkKKa Ta BiAIMOBITaIbHA, HIJK
3a TPYZOBUM JOTOBOPOM, OCKIUJIBKHU Iependavae He-
CEeHHS JOMAaTKOBUX (iHAHCOBUX pU3UKiB. Tomy mis
YHUKHEHHS KOJIi31i MPONIOHYEMO BHECTH BiJMOBIJIHI
3MiHH JI0 3aKOHOJIAaBCTBA Ta BUKIIACTH, 30KpeMa, CT. 243
HIIK Ykpainu y Takiit pepaxiii: «Crartst 243. 3Mmict
3asBU. 1. Y 3a4Bi npo HaJaHHS HEMOBHOIITHIN 0c001
MOBHOI IUBIIBHOI JA1€3AaTHOCTI MOBUHHI OyTH BUKJIa-
JIeH1 JiaHi TIpo Te, M0 HEMOBHOMIITHS 0co0a MPAIIfoe 3a
TPYIOBHM JOTOBOPOM, a00 € MaTip 10 4i OATHKOM ITU-
THHU Bi/IMOBITHO /10 aKTOBOTO 3aITUCY IIUBUJIBHOTO CTa-
HY, b0 mace inwi niocmaeu Hadymms NOGHOT UUBITb-
HOI die30amnocmi, nepeddaueHni 3aKOH00ABCHIEOM
Ykpainuy» (donosnerno namu. — M. B. Miwenxko).

BaxnmuBuM aKIEHTOM MOPSIAKY PO3IILIAY CIIpaBU
PO HAJIAaHHS HEMOBHOJIITHIN 0c001 MOBHOI UBUIBHOL
JI€31aTHOCTI € 000B’SI3KOBICTh YYaCTi MPEJCTaBHUKIB
OpraHiB OIIKH Ta MIKIyBaHHS.

Sk 3a3nauae O. B. bepmiuesa, nig yac po3misay
CIIPaBHU PO HA/IaHHS HEMOBHOMITHIN 0c001 MOBHOI 1TU-
BUTBHOI JII€3IATHOCTI Cy/l pOOUTH aKIICHT eI 3a BCe
Ha TUX IOpUIUYHHUX (PakTax, sKi € mijcTaBamMu i Ha-
IaHHS HEMOBHOIITHIN 0c001 MOBHOI IMBUILHOI Ii€31aT-
Hocti. OgHaK, BUXOAAYN 3 BU3HAYEHHS [IUBUILHOI Ji€-
30aTHOCTI (Pi3UYHOT 0COOH, TIPEAMETOM JOKA3yBAHHSI
y IUX CIIpaBax € TakoX (paKTH, SKi CBiAUaTh MPO HASB-
HICTh Y HEMTOBHOJIITHROI 0COOM BOJIi, PiBHS 3pUIOCTI Ta
CBIJIOMOCTI, JOCTATHIX JJIs 3MIHCHEHHS JiH, CIIpsIMOBa-
HHUX Ha HaOyTTS IUBUIPHMX TpaB Ta 000B’A3KiB, po ii
3JIaTHICTh YCBIJIOMITFOBATH HACIIKU WX Jii Ta HECTH
CaMOCTIMHO BiIOBiTANBHICTE [9, ¢. 87]. Tomy BunaeTs-
s IOCUTD JIOTIYHOIO TOYKA 30PY, BIAMOBITHO 10 SIKOT JIsT
BHU3HAYCHHS PIBHS PO3YMOBOI, IICUXIYHOT Ta MOPAITBHOT
3piIOCTI HEMOBHOMITHBOTO CIIiJ 3alydaTH 0 y4acTi
y cmpaBi (axiBLiB y Taily3i ICUXOJOTI] Ta MeJaroriku
[10, c. 723-728]. Otxe, cyn 3 ypaXyBaHHSIM BUCHOBKY
OpTraHiB OITIKH Ta MiKIyBaHHS, [yMKH OaTbKiB Ta JOKa3iB
y CHpaBi MOBUHCEH OI[IHUTU PiBEHb 3piIOCTI HETIOBHO-
JITHBOTO, PUCH HOTO XapaKTepy, ICUXIYHUI CTaH, XapakK-
TEPUCTHKY 33 MiCIleM poOOTH, HaABYaHHSI, 32 MicIeM
MPOXKUBAHHS, OT0 HEraTWBHI 3BUYKH, SIKIIIO BOHU €,
MaHOBUI CTaH, palliOHaJIbHICTh BUTPAYaHHS KOIITIB Ta
po3nopsiyukeHHst Humu oo [11, ¢. 542].

[Ipu npuitHATTI pileHHs 00 HAJAHHS HEMOBHO-
JTITHHOMY TIOBHOT IIMBUILHOT JII€3aTHOCTI CY/] IOBUHCH
BpaxoByBaTH 03114 PI3HOMAHITHUX YMHHHKIB. Haii-
OUITBII BXKJIMBUMU 3 HUX, HA HAIII TIOTJISLI, € Taki: 1) ncu-
XOCOIIATBHUH KpUTEPiii Ta 2) MAWHOBHHI CTaH HETIOBHO-
JiTHBOrO. Po3misHeMo X aeranpHile. [Tcuxocouiaib-

HUW KpuTepiil o3Hayae (akTHUYHY TOTOBHICTH
HETIOBHOJIITHHOTO BCTYIIHTHU Y MTOBHOIIHHE, «IOPOCIIE)
xuTTs. Cyy BapTo 3’CyBaTH, YU JO3BOJISE MCUXIUHUH
PO3BHUTOK JIUTHHH, 11 )KUTTEBUHU JIOCBI OpaTH y4acTh
y IUBIIBHOMY 000pOTi 0€3 J0NOMOTH OaThKiB; BU3HA-
YUTU MOTHBH TAKOi 3asIBU HEMIOBHOIITHHOT'0; BCTAHOBU-
TH, YU € BOJICBUSBIICHHS ITiJUTITKA BITIbHAM Ta YCBIZIOM-
neHuM touo [12, ¢. 298]. Apyrum H0CUTh BaXKIMBUM
KPHUTEPieM ISt IPUNHSTTS PILLICHHS 1010 eMaHCHIIAIi{
HETIOBHOJIITHBOTO € HOT0 MaifHOBHH cTaH. OCOOIHBO 11e
CTOCYETHCSI HAOYTTS OBHOI IUBINBHOI i€3MaTHOCTI
3 T1JICTaBH 3aHATTA HETTOBHOJITHIM IiNPHUEMHHIIBKOIO
JisUTBHICTIO. Tak, 3arajbHOBIIOMO, 10 OyIb-SIKUN ITi/T-
pueMels Hece (PiHAHCOBI PU3UKH, Y TOMY YUCII PH3HK
00 BIAIIKOAYBAHHS LIKOJH, 3aBIaHOI CBOTMH AisIMH
abo Oe3misutbHICTIO. A 3riHO 31 cT. 1180 LIK Ykpaiau
[IKO/Ia, 3aBIaHa HEIOBHONITHBOI 0COOOI0 MIiCHs Ha-
OyTTsl HEIO MOBHOI IMBIILHOT /11€3JaTHOCTI, BIJILIKOMIO-
BYETHCSI JJAHOK 0CO0O0I0 Ha 3arajbHUX MijcTaBax [3].
Came ToMy cITiJ1 ypaxoByBaTH MAITHOBHI CTaH HETIOBHO-
JITHBOTO MPHU YXBAJICHHI PILICHHS 100 Horo eMaHcu-
Tarii JuIst rapaHTyBaHHS 3aXHUCTY 1HTEPECiB MOTSHITIHHIX
KPEIHUTOPIB.

OcCHOBHI IPOOIEMU PO3MISAY CIPAB 100 HATAHHS
HEIMOBHOJIITHIM IIOBHOI IIUBUILHOI J1€34aTHOCTI YiTKO
MPOCIIKOBYIOTBCS Ha MPUKIIAJI PIllICHb CYIiB Pi3HUX
iHcTaHuid. Tak, 30kpema, BiAMOBIHO 10 yxBaiu Bemu-
KOOYpIIYIILKOTO palOHHOTO Cymy XapKiBChbKO1 00acTi
o cripaBi Ne 616/234/15-11 ¢y BiTMOBHB HEMIOBHOIITHIH
0c001 y BIIKPUTTI IPOBAKEHHS Y 3B’ SI3KY 3 TUM, 1110 13
TEKCTY 11 3asBU HE BOAYAETHCS, 110 OPTaH OIIKH Ta TTK-
JIyBaHHsI BIZIMOBHB HETTOBHOJIITHINA 0CO01 B Ha/IaHHI TTOB-
HOI IIUBUIBHOI A1€3AaTHOCTI Yepe3 BiACYTHICTb 3rofau ii
0aTbKiB, a 03 IbOTO 3asBa HE MIJIATAE PO3IVISILY B CY/II.
ToOTo y cyai moTpiOHI JOKa3H TOTO, IO HEMAE 3rOIH
6aTbKiB a00 K y Ha/IJaHHI TOBHOT IIUBIJILHOI A1€3AaTHOC-
Ti BIZIMOBUB OpTaH OITIKK Ta MIKJTyBaHHS.

Cynast IlapuyaHcekoro paiionHoro cyay JlHinpo-
METPOBCHKOI 00JAaCTi CBOEIO YXBajoI MO CIPaBi
Ne 196/576/13-11 moBepHYB 3asBY 3asBHUKOBI, OCKUIbKH
3asBa Oysa mojaHa paiaepkaaMiHicTpalier, TOOTo
OpTaHoOM, SIKUI HE Ma€ TIOBHOBA)KCHD Ha BEJICHHS JIaHOT
CIPaBH, OCKUIBKH 13 3aBOIO MPO HAJIAHHS MOBHOI ITH-
BUIBHOI II€3ATHOCTI A0 CyAy IIOBUHHA 3BEPTATUCS He-
MOBHOJMITHS 0c00a abo 11 3aKOHHMIA TTPEJICTABHUK.

3assBHUKOM ITO CITPaBi MIOJI0 HAIAaHHSI [TOBHOT U B1JIb-
HOT JI€3IaTHOCTI MOXe OyTH HEMOBHOMITHS 0co0a abo
% 11 3aKOHHUI IpesicTaBHUK. | 11e HeoOX1THO 000B’SI3KOBO
BPaxOBYBATH IIPHU IIO1a4i TAKOTO POy 3asB.

BucuoBxku. EMancunaniss HEIOBHOMITHIX € TAKUM
MIPAaBOBHM CTAHOM OCTaHHIX, 3Ti/IHO 3 SIKUM BOHH BITpa-
Bl CaMOCTIITHO, 3a BJIIACHOIO BOJICIO, HE3AJICKHO Hi BIJ
KOTO BH3HAYATH IOPUANYHO 3HAYMMI YMOBH CBOEi TIO-
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BeIiHKH. EMaHCHITOBaHI HETTOBHOIIITHI IPUPIBHIOIOTHCS
JI0 TOBHOJITHIX rpoMajsiH. ToMy IIJIKOM CIYIIHOIO
€ yMKa II10JI0 BUOKPEMJICHHSI CaMOCTIHHOI IIUBLIBHO-
MIPaBOBOI BIAMOBIAAIBLHOCTI IO JIOTOBIPHUX Ta HEJOTO-
BipHUX 3000B’s3aHHIX €MaHCUIIOBaHOI ocolu [0,
c. 53-54].

Jlo TOro K JIOT1YHO BHUILIMTH €MaHCHIIALI He-
MOBHOJIITHIX Y OKPEMUI LIUBIJIbHO-IIPABOBHUMA 1HCTHUTYT,
OCKLUIBKHU MpOLIEAYpa, YMOBH Ta MiJCTaBU HaJAHHS HeE-
TTOBHOJTITHIM ITOBHOT ITUBUILHOT JIIE3IATHOCTI €, HA HAIITY
IYMKY, HEJIOCTaTHBO BPETYJILOBAHIMHU.

[lincymoByrOUM HaBelCHE, BApTO 3a3HAYUTH, IO
poreypa HaOyTTS HEMOBHOMITHIM TTOBHOT IIMBUTBHOT

Jie3naTHOCTI (y 3araJlbHOMY BHIJISIJII) HACTAE TAKUM
YHHOM:

Ilo-nepuie, HasgBHI TJCTaBH JUIA €MaHCHIIAIlIT He-
MMOBHOJIITHBOTO, TIepedadeHi cT. 35 LK Ykpaiau (ocoda
Jocsiria 16 pokiB 1 MPaIioe 3a TPYIOBUM JIOTOBOPOM, 200
€ MiJnpueMIIeM, a0 K 3amrcaHa MaTip 10 4 0aTbKOM
JIUTHHN ).

Tlo-0pyze, Taka 0coba oTpuMye 3romy 0aThKiB i op-
raH ONiKM Ta MiKJIYBAaHHS CBOIM PIIICHHSIM Hajae€ i
MTOBHY IIUBUIBHY JII€3/IaTHICTb.

Tlo-mpeme, y pa3i HEOTpUMaHHs 3roAu OAaTbKIB 200
OpraHy OIiKY Ta MKIyBaHHS 0c00a MOYKe Ha0yTH TIOBHOT
[UBIJIBHOT JII€3IATHOCTI B CYIOBOMY MOPSKY.
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M. B. MUIIIEHKO
CTapIIN MperoaBaresb kKaQeIpbl HCTOPUU M TEOPUU rOCyJIapCcTBa U MpaBa
YepHOMOPCKOTr0 roCyJapCTBEHHOIO YHUBEpcUuTeTa uMeHu [lerpa Moruiibl, couckaresib kadeapb
rpakaanckoro mpasa Ne 2 HarmoHansHOTO IOPUANYECKOTO YHUBEPCUTETa UMeHH SpocnaBa Mynporo

YCJIOBUA Y TOPAIOK MPEJOCTABJEHWS HECOBEPIIEHHOJETHUM HOJHOM
T'PA’KJIAHCKOM JEECIIOCOBHOCTH

B crarbe paccMOTpEHBI CYIIHOCTH M MPaBOBasl MPUPOJA SMAHCHUIALNH HECOBEPIICHHONIETHUX, JETAIBHO
MIPOAHAIU3UPOBAHBI HOPSAIOK U YCIOBUS IPEI0CTABICHNS HECOBEPIIEHHOJIETHIM ITOJTHOM IPakJaHCKOI 1eecriocoOHOC-
Tu. OnpeneneHo, 4To HHCTUTYT IPEIOCTABICHHS TTOJIHON IPaKJaHCKOH 1eecoCOOHOCTH COEIMHSIET HECKOJIBKO OTpacien
npaBa. ABTOPOM IPEJIOKEHBI H3MEHEHUS B 3aKOHOJIATENILCTBO B 3TOU cdepe.

KiiroueBble ¢j10Ba: HECOBEPIIEHHOIETHUE, CJIEJIKH, SMAHCUTIALINS HECOBEPIIEHHOIETHUX, IPEA0CTaBICHHE TOJIHON
TPaXKJIaHCKOH 1eeCroCOOHOCTH.

M. V. MISHCHENKO
Senior Lecturers of Department of History and Theory of State and Law of etro Mohyla (Chornomorskyi)
Black Sea State University, Applicant of Department of Civil Law Ne 2
of Yaroslav Mudryi National Law University

TERMS AND ORDER OF GRANT MINOR COMPLETE CIVIL CAPABILITY

Problem setting. An institute of emancipation of minor persons is the short story of civil legislation. 2003 to in
normatively-legal acts he did not appear. And the last years the problem of decision of grounds and order of acquisition
of complete civil capability got wide enough distribution.

Target of research. That is why, essence and legal nature of emancipation of minor are considered in the article, in
detail an order and terms of grant minor complete civil capability are analysed.

Analysis of resent researches and publications. The following scientists were engaged in research of the specified
question: Y. P. Andrieiev, B. S. Antimonov, S. M. Belova, O. V. Bermicheva, S. M. Bratus, S. V. Bukshina, Y. R. Vebers,
N. A. D’yachkova, 1. V. Zhilinkova, Z. V. Romovska, Zh. L. Chorna, Y. M. Shevchenko.

Article’s main body. Emancipation of minor is such legal state of minor, according to that they have a right
independently to determine the meaningful terms of the behavior legally. The minor are emancipated equated with adult
citizens. Logically to distinguish emancipation of minor in a separate civil legal institute, as procedure, terms and grounds
of grant minor complete civil capability is, to our opinion, well-regulated not enough.

At a decision-making in relation to a grant minor complete civil capability a court must take into account the enormous
amount of various factors. Most essential from them, in our view, following: 1) psychical and social criterion and 2) the
property state minor.
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Conclusions and prospects for the development. Summarizing resulted it costs to mark that procedure of acquisition
minor complete civil capability (in a general view) comes thus:

Firstly, had warrants for emancipation of minor, envisaged century 35 LIK of Ukraine (a person attained 16 and works
by labour agreement or is a businessman, or writtening a mother or father of child).

Secondly, such person gets the consent of parents and organ of guardianship and caring the decision gives her complete
civil capability.

Thirdly, in case of absence of consent of parents or organ of guardianship and caring a person can purchase a complete
civil capability in the judicial order.

Key words: minor, legal transactions, emancipation of minor, grant of complete civil capability.
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