YJIK 346.7:330.341.1 JABHUIIOK O. M.
Kanouoam puoudHux Hayk, 3a6i0yeay
aabopamopii Hayxoeo-0ocnionoeo in-
Cmuntymy npagogozo 3abe3neverts inHo-
sayitinoeo pozeumky Hayionanvnoi axa-
Odemii npasosux nayx Yxpainu

T'OCHOJAPCBKO-ITPABOBE PEI'YJIFOBAHHSI
KOMEPHIMHOI KOHIIECII
(PPAHYAM3HUHI'Y) Y BLITHOCHHAX, ITIOB’SI3AHUX
I3 IEPEJAYEIO ITPAB HA TEXHOJIOI'TIO

Ilpuceaueno okpemum HAYKOBUM NPOOIEMAM 20CNOOAPCLKO-NPABOBO2O Pe2YlIo8aHHs Npasd
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MepyiliHa KOHYecis, ppanuaizute.

IMocTanoBka mpodaemu. Komepiriitna koHecis (GppaHyai3uHr) € OJJHUM 13 CIIOCO0iB
repenadi mpaB Ha 00’ €KTH i1HTENEKTyallbHO1 BIACHOCTI, IHHOBaIifHUX 00’ €KTIB ISl BU-
KOPHCTaHHS iX y BUPOOHMYIN TOCTIONapChKiil AisuIbHOCTI Cy0’€KTiB TOCIIOAAPIOBAHHS.

3a pe3ynbTaTaMy aHali3y YMHHOTO 3aKOHOAABCTBA YKpaiHHU, MIXXHAPOAHOT MPAKTHKH
MPaBO3acTOCYBaHHS, KOMEPI[iiiHa KOHIIECIsl ONOCEPEKOBYETHCS IOTOBOPOM (hpaHvaii3uH-
ry. OcoOmmBe MicIie B KOMITIEKCI TIpaB, IO MepeIatoThCs 3a JOTOBOPOM (hpaHIali3uHTY,
3aliMaloTh MpaBa Ha BUKOPUCTAHHS MPOCTUX Ta KBaTiiKOBaHUX 3ac00iB iHAMBITyamizallii
TOBapy B TOProBENbHOMY 000POTi, HOY-Xay, KOMEPLIHHOT TAEMHHLII Ta CTIeliaIi30BaHi Bi0-
MOCTI IIOJI0 OCOOIMBOCTEN TEXHIYHOTO BUKOPUCTAHHS BUHAXO/IIB, KOPUCHHUX MOJICNICH Ta
TIPOMHUCTIOBHUX 3Pa3KiB.

Bxazani 0coOMMBOCTI CBiTYaTh MPO 0COOIMBE 3HAYSHHS KOMEPIIIHOT KOHIECT st
perynoBaHHs BiTHOCHH, IIOB’SI3aHMX 13 MIEpeAaueio MpaB Ha TEXHOJIOT1, Bix iX po3poOHuU-
Ka 70 cy0’€KTa rocrofaploBaHHs, B I[IIICHOMY MafHOBOMY KOMIJIEKCI SIKMX TaKy TEXHO-
JIoTif0 OyI10 BTiICHO (pealti3oBaHo).

[Ipore unHHE IPaBOBE PEryIIOBaHHS LLOTO IPUBATHOIIPABOBOIO 3aCO0Y CaMOPEryJIto-
BaHHS BIZIHOCHH, IIOB’I3aHUX 13 IIepeJayucio MpaB Ha TEXHOJIOTi0, MOTpeOye iCTOTHOTO
BIOCKOHAJICHHS Ta JOOTIPAIIOBAHHSI.

AKTyaJbHiCTh TeMH JocigkenHs. O0pannii YKpaiHOO NUTSX IHHOBAIIITHOTO PO3-
BUTKY BITUYM3HIHOT EKOHOMIKM BUMAarae CTBOPEHHsI aleKBaTHOTO ITPABOBOI'O PETYIIIOBAHHS
CYCHIBHUX BiJTHOCHH, III0 BAHUKAIOTH 13 IPUBOAY CTBOPEHHSI, NIEpeAadi MpaB i BUKOPHUC-
TaHHs 1HHOBaLili. BOHO Mae MICTUTH y CBOEMY CKJIaJi YiTKi Ta Ai€BI MEXaHI3MH 3aXUCTy
npas 1 000B’SI3KIB YCIX yUYACHUKIB TAKUX MPABOBITHOCUH, OyTH IPOCTUM, JIOTTYHUM, OJTHO-
3HAYHHUM, OpTraHi3aliiHO 3a0e3MeuyBaTh PeXKUM «HAHOUTBIIIOr0 CIPUSHHS I PO3PO0-
HUKIB 1 KOPUCTYBa4iB 00’ €KTiB IHHOBalLlIHHUX BiTHOCHH. | OJIOBHOIO TIEPETyMOBOIO JIOCST -
HEHHS TIOCTABJIEHOI METH € €IHICTh METOJOJIOTTYHOTO MiAXOAY A0 PO3YMIiHHS CYyTHOCTI
OJIHOTO 3 KJIFOUOBUX IIOHATH IHHOBALIIHHOI JiIIBHOCTI — 00’ €KTIB IHHOBALIMHUX BIJIHOCHH.
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CraTTro IPUCBSIYEHO HAYKOBUM ITpo0IIeMaM peatizallii mpaBa cy0’ €KTiB TOCIoIapio-
BaHHS Ha BUKOPUCTaHHS Y CBOIl TOCTIOAAPCHKIH MisSUIBHOCTI MOIMEHOBAHOTO YHHHUM 3a-
KOHOJIaBCTBOM YKpaiHH, JTOTOBOPY KOMepIiiHOI KoHIIecii ((hpaHuaii3uHTy) Ta MOXKITUBOC-
Ti 1 JOUITBHOCTI HOTO BUKOPUCTAHHS SIK IPUBATHOIIPABOBOTO 3aCO0Y PETryIIOBaHHS BiJl-
HOCHH, 1110 BUHUKAIOTB I1iJ] 4ac CTBOPEHHS, IIepe/iayi paB Ta BTUICHHS TeXHOJIOTiH. ['010B-
HOIO Memoio IPOBEJCHOTO JIOCIIIKEHHS € BCTAHOBJICHHS CY4aCHOTO CTaHy HOPMaTUBHOTO
YpEeryIiOBaHHs BiJITHOCUH KOMepIiiHOT KoHIeciT (ppaHuali3uHTY), BUZHAYEHHS 3aTHOCTI
LOTO PI3HOBH/LY JJOTOBOPY BHCTYIIATH B SIKOCTI PEryJsiTOpa BiIHOCHH i3 TpaHCc(epy Tex-
HOJIOTiH, a TAaKOXX BU3HAYCHHS OCHOBHUX HAIPSIMIB YIOCKOHAJIEHHS! YHHHOTO TOCTIOAAP-
CHKOTO 3aKOHOJIABCTBA YKpalHM JUIsi CTBOPCHHS HAJICKHUX YMOB €(DEKTHBHOTO BTUICHHS
UX 00’ €KTIB JI0 peabHOTO CEKTOPY HAI[IOHATBHOI EKOHOMIKH.

AmHaJti3 ocTaHHIX T:Kkepes i myOmikaiiii 3a 00paHOI0 TEMOTO CBITIUTH, 110 JOCIIHKECH-
HS 32 IIUM HampsiMOM 3A1HCHIOBANOCS 0ararbMa HAyKOBISIMH B raiy3i SIK OpHIUYHOI Ha-
VKU, TaK 1 ekoHOMiKH. Ha 0co0nmBy yBary 3aciIyroByIOTh IIpalli TakuxX yueHuXx, gk I. [. Ku-
numuuK [1], P. b. Hlumika, [2], B. C. ImuTtpuiuun, [3], O. B. I'maaka [4, 5]. IIpote xoaeH
13 Ha3BaHMX aBTOPIB TaK i HEe MINIIOB OTHO3HAYHOTO BUCHOBKY PO T€, Y MOYKE KOMEPIIiii-
Ha KoHLecis (ppaHuyaid3uHr) OyTH BUKOPUCTAHOIO B XOA1 JOTOBIpHOTO BCTAHOBJICHHS ITpa-
BT PETYITIOBAHHS CYCITITLHUX BIIHOCHH, TIOB’SI3aHUX 13 TIepe1adeto IpaB Ha BUKOPUCTAH-
HSl TEXHOJIOTiH Yy BUPOOHHUUOMY CEKTOPi HAPOAHOTO TOCIIOAAPCTBA, B SIKil came MpaBOBii
(hopmi BoHa MOKE OyTH MMPEAMETOM BKa3aHOTO JOTOBOPY.

®opmyaoBanns nisneii. OCHOBHA MeTa CTATTi OJNATAE B TOMY, 1100 BU3HAYUTH CTaH
MIPAaBOBOTO PETYIIOBAHHS BiTHOCHH, TIOB’ I3aHUX 13 YKIAAAHHSIM JOTOBOPIB KOMEPIIIHHOT
KoHuecii (GpaHYaii3uHTY), BCTAHOBUTH MOXKIIMBICTh BUKOPUCTAHHS [[LOTO Pi3HOBHIY J0-
roBOpY B TpaHC(epi TEXHOJIOT1H Ta BU3HAYUTH HAPSIMU BIIOCKOHAJIEHHS] YHHHOT'O 3aKOHO-
JaBcTBa YKpaiHW, IO PETYNIOI0Th CYCIIbHI BITHOCUHH, SIKi BUHUKAIOTH y MPOLEC] HOoro
Oe3nocepeIHbOr0 BUKOPUCTAHHS.

IIpenMeTom OCTiNAKEHHS 1Ii€] CTATTI BUCTYNAIOTh CYCIUIbHI BIITHOCHUHHU, 110 BUHH-
KalOTb 13 IPUBOY CTBOPEHHSI, II€peAadi IpaB Ta BUKOPUCTAHHS TEXHOJIOTIH, a TAKoX 0c00-
JiuB1 (hOpMHU 1X 3aTyUSHHS JIO TOCIIOIAPChKUX TPABOBITHOCKH, OITOCEPEIKOBaHI TPABOBUMH
MeXaHi3MaMU KOMepIIiiHOI KoHIecii (ppaHdaii3uHTy).

Buxkiaa ocnoBHoro marepiaJy. [IpaBoBHii iIHCTUTYT KOMEpLIHHOT KOHIIECIT BiKE BifIO-
MU IPaBoOBiii Hay1li, @ HOro MpaBoBa MPUPOA BUBYATIACH OaraTbMa BACHUMU-TIPABHUKAMHU.
Came TOMY aBTOp CTaBUTh HAa METI HE TIepepaxyBaTH Ti 31100yTKH, SKi B)K€ OTPUMaHi Ta
HalpanboBaHi BYCHUMH Pi3HHUX raly3ei pasa, a JIUIIE 3alPOIIOHYBaTH KOHKPETHI IUIAXH
PO3BUTKY ITbOTO €()eKTHBHOTO MPABOBOTO 3aC00Y JIOTOBIPHOTO PETYIIOBAHHS Y BITHOCHHAX,
OB’ s13aHUX 13 TpaHchepoMm (Tepenadero) TEXHOIOTIH.

BinmosigHo 1o momoxkeHs cT. 1115 [{uBimsHOTO KOAEKCY YKpaiHU JOTOBIp KOMEPIIHHOT
KoHIecii (ppaHyaii3uHry) siBIsiE COOO0I0 Yroay ABOX abo Oinble CTOPiH, 3a KOO OJHA
cTopoHa (TIPaBOBOJIOINICITH) 30008’ I3YETHCS HAZIaTH APYTiii CTOPOHI (KOpHUCTyBadeBi) 3a
IUIaTy TPaBO KOPUCTYBAHHSI BIINOBITHO A0 1 BUMOT KOMILIEKCOM HAJIEKHHX LIl CTOPOHI
IIpaB 3 METOIO BUTOTOBJICHHS Ta (a00) MpoAaky IMEBHOTO BUIY TOBapy Ta (ab0) HamaHHS
nocayr [6].

Cepen HayKOBITIB-TIPABHUKIB TOYUTHCS BEIUKA KITBKICTh CTIOPIB CTOCOBHO TOTO, YU
€ TIOHSTTS KOMEPLIHHOT KOHIECii TOTO)KHUM TOHATTIO (paHYai3uHTY, YU € I[i JOTOBOPH
PI3HUMU 32 CBOEIO MMPABOBOIO MIPUPOAOI0, UM HABMAKH OJHAKOBUMH. PO3Pi3HAIOTH MBI
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OCHOBHI TOUYKHM 30pY Ha L0 IPoOIeMy, 3a IKUMH OAHI TpyIla BYEHUX TOBOIUTH, IO KO-
MepIliiiHa KOHIIECisl € CAaMOCTIMHHUM Pi3HOBHUJIOM JIOTOBOPY, a iHIIA BKAa3y€e Ha Te, IO 1Ie
JUIIe ceu(iIHIN pi3sHOBU/ JieH31HOTO 1oToBOpPY. [Ipn moxanemomMy mociipkeHHi
MUTaHHS MOYKJIMBOCTI BUKOPHCTAHHS BKA3aHOTO JIOTOBOPY Y BiTHOCHHAX, TIOB’I3aHUX i3
nepegayeio npaB Ha TEXHOJOT110, MU BUXOAUTHMEMO 3 TOTO, 110 KOMEpLiliHa KOHLECis
TOTOKHA MOHATTIO (paHUal3UHTY, a [IeH JOTOBIp € CAMOCTIHAM Ta OKPEMHM Pi3HOBHIOM
JIOTOBIPHOI CITiBIIpaIli.

BinnogiaHo 10 nonoxeHs cT. 1116 [uBiibHOTO KOfeKey YKpaiHU ITPEIMETOM JJOTOBO-
Py KOMEPIIiifHOT KOHIIECiT €:

1) mpaBo Ha BUKOPUCTaHHA 00’ €KTIB MpaBa iHTEIEKTyaIbHOI BIIACHOCTI (TOPTOBETHHHUX
MapoK, IPOMHUCIIOBHX 3pPa3KiB, BUHAXO/IB, TBOPiB, KOMEPLIHHUX TAEMHULb TOLIO);

2) KOMEpUIHHNHN TOCBI[ 11 BAKOPUCTAHHS;

3) ninoBa pemyTaris.

3icTaBuUMO CKJIaJ0B1 (hpaHuali3WHTY, BU3HAYCHI YHMHHUM 3aKOHOJaBCTBOM YKpaiHH, Ta
€JIEMECHTH TEXHOJIOT'11, BU3HAUEHI SIK y HOPMaTUBHO-TIPABOBHUX aKTaX, TakK i Ha JOKTPUHAIIb-
HOMY piBHI.

[Monoxennamu 3akoHy Ykpainu «IIpo nep;kaBHe perymroBaHHS TisJIbHOCTI y chepi
Tparchepy TEXHOJIOTiH» BU3HAYEHO, IO TEXHOJIOTIS SIBJISE COO0I0 pe3yabTaT HayKOBO-
TEXHIYHOI AiSTBHOCTI, CYKyIHICTh CUCTEMaTH30BaHUX HAYKOBUX 3HAHb, TEXHIYHHUX, OpTa-
Hi3aIlifHUX Ta IHITNX PIIIeHB PO MEPEITiK, CTPOK, TMOPSAIOK Ta IMOCTiJOBHICTh BUKOHAHHS
oTeparliii, mpoiecy BUpOOHUIITBA Ta/abo peaizalii i 30epiranHst TPOAYKIlii, HagaHHS
mocayr [7].

SIK y’Ke BCTaHOBIICHO IOPHIMYHOIO HayKOIO, TEXHOJIOTIsl B IPABOBITHOCHHAX MOXKE BH-
CTyHary SK Taki 00’ €KTH:

* SIK CAMOCTIHHUI 00’ €KT MpaBa IHTEJIEKTYaIbHOI BIACHOCTI TEXHOJIOTIS SIBJISIE COOOTO
CHUHTE30BaHMH 00’ €KT, 1110 Ma€ CHHTETUYHUHN XapaKTep Ta sBJsie COO00 CUCTEMHE MO€-
HaHHS IHIIMX 00’ €KTIB MpaBa iHTEJIEKTyaIbHOT BIIACHOCTI, SIKE BU3HAYAE HAWOUIBII ICTOTHI
(cyTHICHI) XapaKTEepUCTUKH TEXHOJIOTIYHOTO TIPOIIECY BUPOOHUIITBA TOBAPIB UM HAJIAHHS
MOCJIYT, 1110 TOJISITae B MOJANbIIiNA po3po0Ili Ta BIOCKOHAJICHH] TaKUX 00’ €KTiB, BKIIIOYAE
B ce0e KOHKpETHI IIISAXH HOT0 KOMepIIializaiii Ta OTpUMaHul JOCBi BUKOPHCTAHHS [ 8§,
c. 36];

* SIK TEXHOJIOTis B 11 iH(hOpMaIliiHOMY BTiJICHHI — CyKYITHICTh CHCTEMaTH30BaHOI iH-
(dbopmarii, o MiCTUTh BiJIOMOCTI ITPO Ti Aii, 1K1 HEOOXiTHO BUMHHUTH CYO’ €KTY TOCIIOAAPIO-
BaHHS JUIA 11 BTUIEHHSI, iIHPOPMAITIIO PO MPOIIECH 1 TIOCITIIOBHICTh IEPETBOPEHHS PEYOBHH
1 eHeprii uIst TOCSITHEHHS BU3HAYSHOT'O TEXHOJIOTI€0 KIHIIEBOTO pe3yibrary. Taky iH(op-
Mallifo AOLIIBHO MOJUIMTH Ha Taki BUAK: 1) HayKOBO-TeXHIUHA iH(POpMALIisl, IPO TEXHOIO-
TiYHi 1 KOHCTPYKTHBHI 3aC00H, MPUHOMH Ta METOHM BTUICHHS TEXHOJOTT; 2) iHopMmarris
PO TOM 00’ €KT MpaBa iHTEIEKTyaIbHOT BIACHOCTI, Ha IKOMY 0a3y€ThCsl Taka TEXHOJIOT;
3) indopmaris mpo i1 XapaKTepUCTUKH, HAsIBHICTh AKUX J03BOJIIE 3pOOUTH BUCHOBOK PO
LUTICHICTB 1 caMOCTiiHICcTh; 4) iHpopMallis HanpaBiieHa Ha OOTPyHTYBaHHS AOLIIBHOCTI
BHKOPHUCTAHHS caMe ITi€l TEXHOJIOT11, Ipo 11 0COOMMBOCTI Ta IepeBaru, HasIBHICTh ITOTTUTY
Ha OTpUMaHi pe3yJbTaTH i aHAJIOTIYHUX TOBAPHUX MPOMO3HLIH; 5) iHpopMallis mpo exo-
HOMIYHY paIioHaJIbHICTh BTUICHHS (pO3paxyHKH MTOTCHIIIMHOI 37aTHOCTI IPHHOCHUTH TIPH-
OyTKH, Oi3HEC-TUIaHU, IPOTHO3H, aHAJIITUYHI JOCIIDKEHHS 1 T. iH.); 6) iH(dopMalist Ipo
KOHKPETHI IUISIXHA KOMepITianizallii TeXHOIOT11 (MOBa i 1e TIpo KOHKPETHI CTIOCOOH Ta TIPH-
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WOMU BTUJIGHHS iHAWBIAyallbHO BU3HAYEHOT TEXHOJOTIl 0 KOHKPETHOTO BUPOOHUIOTO
IIPOIIECY, 1110 OTIOCEPEIKOBYETHCS Y BUIVISIL IIepeiadi CrielialibHUX 3HaHb, HABUYOK 1 BMiHb
BiJl pO3pOOHMKIB TEXHOJIOTII 10 0Ci0, IO 11 BTIIOIOTE); 7) iHINA crierudivaa iHdopmarris,
10 TIOB’s13aHa 3 OKPEMUM BHJIOM TEXHOJIOT1T (Hampukiaz, indopmallis, ToB’si3aHa i3 BiJ-
MTOBITHICTIO TEXHOJIOT11 HASBHUM €KOJIOTTYHUM CTaHAapTaM Ta BUMOTaM). YKa3aHi ii Buau
MICTATBCS B IEBHUX 30BHINIHIX (pOpMax iX BHSBY — 3arucax, JOKyMEHTaxX, TEXHIYHUX PO3-
paxyHKax, BUCHOBKaXx, IPOEKTHIN JOKYMEHTalii, TEXHIYHUX OMHCaX, Pe3yJIbTaTax HayKOBO-
JOCIIHUX Ta JIOCIiTHO-KOHCTPYKTOPCHKHUX POOIT 1 T. /1., 1 OIIOCEPEIKOBYIOTh y cO01 BCi
cTaiii icHyBaHHS TEXHOJIOTIi, MOYMHAIOYH 3 «iJIeD» 10 peKOMEH/IaIlild, TOB’3aHUX 13 0CO-
OTMBOCTSIMU 11 BTUICHHS 10 BAPOOHUYOTO CEKTOPY. TEXHOJIOTiS B Cy4yacHOMY PO3yMiHHI
Mae MiCTUTH 3aco0H i1 komepuianizanii, To0To iH(pOpPMAaLiIo PO HAMPSIMH, 33 JOIIOMOTOIO
SIKUX 37[IHCHIOETHCS 11 BIPOBAHKEHHS 10 BUPOOHNYO1 cpepr, BiIOMOCTI PO 3AATHICTH
pe3ynbrartiB ii GyHKIiOHYBaHHS (TOBapiB Ta MOCIYT) BUCTYNATH KOHKYPEHTOCIIPOMOKHU-
MU TOBapaMH Ha BIATOBITHUX PUHKaX. MoBa HJe mpo cucTeMy BiJOMOCTEM, siKi BioOpa-
KAIOTh PO3MipH MallOyTHHOIO EKOHOMIYHOTO €(EeKTY, 110 MOKe OyTH OTPUMaHUN BiJ ii
BuKopucTaHHs [8, c. 38-39];

* SIK TEXHOJIOTis B ii MarepiaJlbHOMY BTiJICHHI — TEXHOJIOT14Ha JIiHig (BiJOKpeMIIeHa,
IIJTICHA, 3aKPUTa CHCTEMa BEPCTATiB, IPIIIAIIB, TPUCTPOIB, IHIIIOTO YCTAaTKyBaHHS 1 MeXa-
Hi3MiB, 10 MOETHAHI MK COO0I0 € IMHUM TEXHOJIOTIYHUM MPU3HAYEHHIM — BUPOOHHUIITBO
TOBapiB/HAZAHHS ITOCYT 1 6€3MOCEePETHLO TTOB’ A3aHI1 i3 IepepOOICHHSIM TIEBHOT CHPOBUHH
B KIHLEBHUH pe3ynbraT ii QyHKIiOHyBaHHs); HITICHUHA MallHOBUI KOMILJIEKC Cy0 €KTa roc-
TTOIapIOBAHHS, B TKOMY TEXHOJIOTIS B)KE BTIJICHA 10 HOTO OCHOBHUX (DOH/IIB; CKCIICPUMCH-
TaJbHE KOHCTPYIOBaHHs TeXHOorii [§, c. 39-42];

* SIK OCOOJIMBHH Pi3HOBH/I IHHOBAIIMHIX 00’ €EKTIB: IPOMHUCIIOBOI TEXHOJIOTI (TIpH3Ha-
YeHOT JUIs1 BUpOOHMITBA IHIIMX TOBApiB YU HAJAHHS MOCIYT, 110 MAIOTh LIHOBY BH3HAa4e-
HICTB) Ta TOBapHO-(DYHKI[IOHAIBHOT TEXHOJIOT1] (SIKa BUCTYIIa€ TOBAPOM Ha MEBHOMY TO-
BapHOMY PUHKY Ta B SIKiil BT1JIEHO TEXHOJIOT1IO Ha PiBHI, IKMH J103BOJISIE€ MOBHOIIHHO
3MIACHUTH ii IoAasbIe BinTBOpeHHs) [8, c. 48-51];

* sIK 0COOJIMBHH KiHIIEBUH pe3yNbTaT IHHOBAIIHOT MisutbHOCTI [9, ¢. 252].

I3 HaBeZIeHNX BU3HAYEHb MOXKJIMBHUX BapiaHTIB (DYHKIIIOHYBaHHS TEXHOIIOTII SIK CIIEITH-
(ivHOTO PiI3HOBHY 00’ €KTIB MIEBHUX MMPABOBIIHOCUH BUILINBAE, IO el 00’ KT HEPO3-
PUBHO OB’ sI3aHUH 13 TAKMMH CBOIMH CKJIaJ0BHMH, SIK 00 €KT IpaBa iHTEICKTYaIbHOT
BJIACHOCTI Ta KOMEPIiHMH (y TOMY YHCII 1 TEXHIYHUH) JOCBIJ] HOTO BUKOPUCTAHHSI.

BpaxoByroun piBeHb BiAMOBIIHOCTI (PYHKIIIOHATFHUX BTLICHh TEXHOJOTIH Ta O3HAK
BU3Ha4YeHUX y L{MBIIbHOMY KOZIEKCT YKpaiHH, JTOIUIbHUM € BU3HAUUTH JJOTOBIp KOMEPIIiii-
Hoi KoHIecii (ppaHyaii3uHTy) SIK HAROUIBIL «BAATHUNY PI3HOBH]L JOTOBIPHOTO PETYTIOBAH-
HS BITHOCHH, SIKi CKJIAJAIOTHCS MIXK CyO’ €KTaMH TOCTIOAAPIOBAHHS Ta YIaCHHUKAMHU TOCIIO-
JapChbKUX BiIHOCHH MPH IIepeAadi NpaB Ha TEXHOJOTIIO.

Ha nHamnny gymKy, TOJOBHUM ITO3UTHBHUM TIOKPAICHHSM JJISl TpaHC(epy TEXHOJOTIH,
SIKEe MOYKE HaJlaTH BUKOPUCTAHHSI BKa3aHOTO JIOTOBOPY, € T€, IO TUTBKU B HOTO MEXKaX MOX-
JINBO HAJIC)KHUM YHHOM 3aKpIMATH MIpaBa Ta 3aKOHHI IHTEPECH BCiX YIaCHHUKIB BiTHOCHH,
OB’ s13aHUX 13 00IrOM TEXHOJOT1H, CTBOPUTH Ji€BI rapaHTii Ta KOMICHCYBAaTH PU3HKH BU-
TaIKoBOT 3aruberi U BTpaTH Takoi TEXHOJOTii. BpaxoBytoun Te, 110 HUM MOXxe OyTH ITe-
pendadyeHo sk mepegaya MeBHOTO YCTAaTKyBaHHS, TaK 1 MpaBa BUKOPUCTOBYBAaTH 00’ €KTH
TpaBa iHTEIEKTyadbHOI BIIACHOCTI, BiH € €IUHUM PI3HOBUIOM JOTOBOPY, KU 3MaTHUN
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3aKpINUTH TIepeaaqdy TeXHOJOrI] B 11 HalOibII TOBHIHM Gopmi peanizarii (BTiICHHS ) — iH-
(dopmauiiiniii Ta MaTepiaJbHii.

JlocimipKeHH s TPaKTHKH TOCTIOIApIOBaHHS BKa3ye Ha Maiike MOBHY BiJICYTHICTh (akTiB
BHKOPHCTAHHS JIOTOBOPY KOMEPIIiitHOI KoHIIecii (ppaHdali3uHTY) B HAIlIOHATBHINA €KOHO-
Mmini Ykpainu. Ha Hamry aymKy, roioBHa npruuuHa IbOTO HE TUIBKU BiICYTHICTB ClieLiallb-
HOTO TOPSIKY AeP>KaBHOT peecTpallii TAKMX JOTOBOPIB Ta TPaB, SKi 32 HUMU MEPEIAr0ThCs,
1110 BU3HAa4YCHa NOJIOKeHHAMU LIMBIIbHOTO KOfeKCY YKpaiHu, a B IepIlly 4epry BiACYTHICTb
JOCBiy cy0’€KTiB roCIofaploBaHHs Ha BAKOPUCTAHHSI caMe IIbOTO JTOCHTH CIIeH(IyHOTO
3ac00y IPUBATHOIIPABOBOTO PETYIIOBAHHS CYCITUTBHUX BiTHOCHH, TTOB’ I3aHUX 13 TIEpEIadeto
[paB Ha TEXHOJIOTIIO.

Came ToMy, Ha MKy aBTOpa, HAHOLIbIII JOMUILHUM € 3alPOINIOHYBATH TaKi HAIPSIMU
BIIOCKOHAJICHHS IIPABOBOTO PETYIIOBAHHS BITHOCHH KOMEPIIiitHOT KOoHIIeCil y cdepi TpaHc-
(bepy TeXHOIOT1ii:

1) y l'ocnopapcbkomy Konekci Yipainu 3agikcyBaTu 0COOIUBOCTI TPABOBOTO PETYITIO-
BaHHS BITHOCHH KOMEPITiitHOI KOHIIeCiT (ppaHdaii3uHTY ) MIXK CyO’ €KTaMH T'OCIIOapIOBaH-
Hs1, 3a(piKCYBaBIIIM TIPUHIIUIT BiICYyTHOCTI JepKaBHOI peecTpallii BiAMIOBITHUX TIOTOBOPIB
Ta TpaB, sIKi 32 HUIMHU TIePEIAI0ThCS;

2) y criemiaTbHOMY TaTy3¢BOMY HOPMATHBHO-TIPAaBOBOMY akTi 3akoHi Ykpainu «lIpo
TEXHOJIOTi1» MOIMEHYBAaTH JIOTOBip KOMEpLiitHOT KoHIecii (PppaHuail3uHry) SIK OCHOBHUI
PI3HOBHU/I FOCHOAAPCHKO-TIPABOBOTO JOTOBOPY, SIKUI MAa€ BUKOPHCTOBYBATHUCH CY0’ €KTaMU
TOCIIOMAPIOBAHHS JIJIS TIepeadi IpaB Ha TEXHOJIOTIO;

3) ZOPYUYUTH CIieLialbHO YIOBHOBaKEHOMY OpraHy JiepKaBHOI BiIaau y cepi obiry
TEXHOJIOT1H pO3POOUTH TUTIOBUI 200 IPUMIPHHIA TOTOBIp KOMEPIiHOT KOHIIECii TeXHOI0-
Tii, B SKOMY 3aIPOTIOHYBAaTH Cy0’€KTaM TOCITOIapIOBaHHS BXKE TOTOB1 MO BiITOBITHIX
JIOTOBIPHUX 3aCTEPEKEHb JUIA 1X MOJANBIION0 BUKOPUCTAHHS B TIPOLIEAY Pl YKIIQJICHHS TaKHX
JIOTOBOPIB.

Ha Hamy mymKy, 3acToCcyBaHHS TaKoTo POy 3ac00iB Iep:KaBHOTO BIUTMBY Ha BiTHOCH-
HU KOMEpLiHHO1T KoHLecii B YKpaiHi JO3BOJIUTH HaaTH Cy0’ €KTaM TocrojaploBaHHs (ak-
TUYHY MOYJIMBICTh BUKOPHCTOBYBATH 1[I0 JIOTOBIpHY (DOPMY PEryIIOBaHHS CYyCIIIBHUX
BIIHOCHH Ta J03BOJHUTH HABITh IPOCTUMYIIOBATH PO3BUTOK BUPOOHMUYMX BiTHOCHH Ha
HalllOHAJIFHUX TEPEeHaX y MeKaxX MaJloro Ta CepeHbOro Oi3HeCYy.

BucHOBKH JaHOTO T0C/TiTKEHHSI:

1) moroBip xomepuiiiHoi KoHIECiT (ppaHUali3UHTY) € HAHOITBII BAAIO0 (hOPMOTO ITPH-
BaTHOIIPABOBOT'O PETYIIOBAHHSI CYCHIJIBHUX BiTHOCHH, SIKi BHHHKAIOTh 3 TPUBOJY CTBOPEH-
H#, TIepeiadi IpaB Ta BTUICHHS TEXHOJIOT1H MX cy0’€KTaMH TOCIIOAApIOBAHHS Ta y4acHH-
KaMU BITHOCHH Y c(epi rocrojaproBaHHs;

2) BUKOpHCTaHHS BKa3aHOTO JIOTOBOPY HaJa€ 3MOTY IepeaBaTH IpaBa Ha TEXHOJIOTIIO
B ii HalO1IBIT TOBHOMY BTIJICHHI — MaTepialbHOMY Ta iH(OopMaIiitHOMY;

3) UnHHE 3aKOHOJABCTBO YKpaiHH, SIKE BCTAHOBIIIOE IPABOBE PErYIIOBAaHHS BIJHOCUH
KOMEPIIIHOT KOHIIeCiT MOTpeOy€e HeraitHOTO BJIOCKOHAJICHHS;

4) y l'ocrmomapcrkoMy KoeKci YKkpaiHu HeoOXimHo 3aikcyBaTH 0COOIMBOCTI TIPABO-
BOTO PETYIIFOBAHHS BiTHOCHH KOMEPIIiIHHOT KOHIIeCIT ((ppaHIaii3uHTy) MiXK Cy0’ €KTaMH
rOCIOIaprOBaHHsl, 3a(DiKCYBaBIIIY ITPUHITHIT BIICYTHOCTI ICPKABHOT peeCcTpallii BiIIOBITHAX
JIOTOBOPIB Ta TIpaB, SAKi 3a HAUMH ITePEIArOThCS;
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5) y cruemialbHOMY Tay3eBOMY HOPMaTHBHO-IIPaBOBOMY akTi 3akoHi Yikpaiau «IIpo
TEXHOJIOT11» HEeoOX1IHO MOIMEHYBaTH JJOTOBIp KOMEPLIiHHOI KoHIeci] (paHyaii3uHTy) sIK
OCHOBHUI PI3HOBHU/I FOCMOIAPCHKO-IIPABOBOTO JOTOBOPY, KU Mae BUKOPUCTOBYBATHCh
Cy0’€eKTaMH TOCTIOAPIOBAHHS TS TTepeaadi MpaB Ha TEXHOJOTIIO;

6) HEOOX1IHO JOPYUUTH CIICLiaIbHO YIIOBHOBAKEHOMY OpTaHy Jep>KaBHOI BiIaaH
y cdepi 00iry TEXHOJIOTIH pPO3pOOUTH THIIOBHH a00 PUMIpHUHN TOTOBIp KOMEPITIHHOT KOH-
1ecii TeXHOJIOT I, B IKOMY 3aIPOTIOHYBATH CYy0’ €KTaM roCIIOIapOBaHHS BXKE TOTOBI MOJIEII
BIJIMOBITHUX JIOTOBIPHUX 3aCTEPEIKEHB JIJIS X MOJANBIIOT0 BUKOPUCTAHHS B MPOLIEAYPI
YKJIaJICHHI TaKKX JIOTOBOPIB.
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JABHUJIOK O. M.

XO35AMCTBEHHO-ITPABOBOE PEI' YINPOBAHUE KOMMEPYECKOM
KOHIIECHUM (PPAHYAM3HUHTA) B OTHOIIEHUAX,
CBSI3BAHHBIX C IEPEJAUYEW ITPAB HA TEXHOJIOT IO

THocssiwyeno omoenvubiM HAYYHbIM NPOOIEMAM XO35UCMBEHHO-NPABOGO20 Pe2YIUPOBSAHUS NPA-
6a CYOBLEKMOB XO3AUCMEOBAHUSL HA UCHONL30BAHUE 8 CEOEIL XO3SUCMEEHHOU 0esIMeNbHOCIU 002060~
P08 KOMMepUeCKoU KOHYeccuu ((hpanuatizunea) 0ist nepeoauu npas Ha mexHoio2uio Kak 0ovexm
XO35UCMEEHH020 060pOMA.

Kniouegwie cnosa: unnosayuu, UHHOBAYUOHHAS OeSIMENLHOCTb, MEXHON02UsL, Mpancpep mex-
HONO2UL, KOMMepUeCKas KOHYeccus, panHuati3uHe.

DAVYDIUK O. M.

ECONOMICAL AND LEGAL REGULATION OF COMMERCIAL
CONCESSION (FRANCHISING) IN RELATIONS COMING
FROM THE TRANSFER OF RIGHTS ON TECHNOLOGY

Problem statement: Commercial concession (franchising) is one way to transfer the intellec-
tual property rights, innovative facilities to use it in entities business.

On the ground of the current legislation of Ukraine, law enforcement international practice, com-
mercial concession mediated by franchising agreement. The right of use the simple and qualified means
of individualizing of goods in commercial intercourse, know-how, trade secret and specialized informa-
tion about the characteristics of the technical applications of inventions, utility models and industrial
designs take special place in the complex of rights that transferred under the franchising agreement.

These features indicate the particular importance of commercial concession to regulate the
relations coming from the transfer of rights on technology from its developer to the entity where this
technology has been implemented (realized) in its integral property complex. However, the current
regulation of such private law self-regulation resort associated with the transfer of rights on the
technology needs essential improvement and refinement.

Analysis of recent researches and publications on the selected subject testify that research in
this area was carried out by different scientists in the legal science and economic field. Particular
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attention we should pay to works of such scientists as I. I. Kilimnik [1]. R. B. Shyshka, [2], V. S. Dmy-
tryshyn, [3] O. V. Gladka [4, 5]. However, none of these authors have not come to a definite conclu-
sion about whether a commercial concession (franchising) could be used in the agreement establish-
ing of the rules that regulate social relations coming from the transfer of the right on the technology
that used in the manufacturing sector of the national economy. And in what legal form it could become
the subject of the agreement.

Target formation: The main object matter of the article is to determine the status of legal
regulation of relations connected with the franchise agreements (franchising) conclusion. Also to
establish the possibility of using this type of agreement in technology transfer and to identify the
areas of improvement the current Ukrainian legislation that regulate social relations arising in the
course of its immediate enforce.

The main part of the article: Considering the level of accordance of functional implementation
of the technology and the characteristics defined in the Civil Code of Ukraine, it is reasonably to
define the commercial concession agreement (franchising) as the " appropriate " type of agreement-
based regulation of relations between entities and participants of economic relations during the
transfer of rights on technology.

In the author's opinion, using of such agreement gives a lot of positive improvement for the
technology transfer, but the main one is that only under this agreement it could be properly secured
the rights and legitimated interests of all participants of relations connected with technologies turn
over to create effective guarantee and compensate risks of accidental loss of such technology. Such
agreement could provide the transfer of certain equipment as well as the right to use the intellec-
tual property right, it is the only type of the agreement that is able to secure the technology transfer
in its most complete form of realization (implementation) — informational and material.

Conclusions and development prospects: /) the commercial concession agreement (franchis-
ing) is the most appropriate form of private law regulation of social relations arising from the cre-
ation, transfer and implementation of technology between entities and participants of economic
relations;

2) Using of this agreement allows to transfer the rights on the technology in its most complete
form of realization — material and informational,

3) The current legislation of Ukraine that provides the legal regulation of commercial conces-
sion relations needs immediate improvement;

4) The provision of the Economic Code of Ukraine should involve the peculiarities of legal
regulation of commercial concession relations (franchising) between entities by placing principle
of deficiency of state registration of agreements and rights that transferred under such agreements;

5) Special sectorial legal act named the Law of Ukraine «On the technology» should involve
the commercial concession agreement(franchising) as the main type of the economic and legal
agreement that should be used by entities for transfer of rights on technology,

6) It is necessary to authorize the dedicated government agency in the turn over technology field
to develop a model agreement of commercial concession of technologies that will offer to economic
agents appropriate contractual clauses for further using in the procedure of the conclusion of such
agreements.

Key words: innovation, innovation activity, technology, technology transfer, commercial conces-
sion, franchising.
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