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OKPEMI INMMTAHHA INMPAB TA ObOB’A3KIB
CTOPIH AOITOBOPY INO3NYKH

Ananizyromvcs npasa ma 0606’si3xku cmopin 002060py nozuuku. Posensidaromocst ocobausocmi nogno-
8avIceHb NOUUKOOABYS MA KOPUCIYBAUAd 3 Ypaxyeantsm desoniammuocmi gionocun mixe numu. O6rpymn-
MOBYEMbCsL HEOOXIOHICIY GHecenHst 3MiH 00 UYUBLILHO-NPABOGUX HOPM, SKI Pezyaiotoms 30608 3anms.
cmopin i3 cmpaxyeanis npeomema no3uuku ma nposedenns. 3axodie w00do 6i0HoGAeH S Peyi.
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3adikcoBani meBHUM crocoboOM IMpaBa Ta O0OB’SIBKM CTOPiH OY/b-SIKOTO
IIUBITbHO-TIPABOBOTO JIOTOBOPY CKJIA/IAI0Th OTO 3MicT. Bignosiguo m0 4. 1 cT. 628
[[uBinbHoro konekcy (mami — 1K) Ykpainu 1ie ymoBu (IIyHKTH), BU3HA4YeHi Ha
PO3CYJL CTOPIH i MOTO/KEeHI HUMM, Ta YMOBH, SIKi € 000B’I3KOBMMM BIJIIIOBIHO 10
akTiB 1uBiabHOTO 3aKonoMaBcTBa [1]. IIpobaeMu criBBifHONIEHHST TTOBHOBAKEHD
KOHTPAareHTiB IUBiJIbHO-TIPABOBUX YTOJ I[IKaBUJIN 1 HUHI BUKJIUKAIOTh HeaOUSIKMil
inrepec (paxiBiis. 30KkpeMa, HUTAHH CIIBBIAHONIEHHA 1IpaB Ta 000B A3KiB CTOPIH
3a JIOTOBOPOM 0e30MJIaTHOTO KOPUCTYBAHHS MAaHOM (TIO3WYKU) PO3TIISIAIN TaKi
nusimictu, gk M. 1. Bparincekuii, C. B. 3ankoscbka, O. C. lodde, C. H. Jlana-
koo, /I. I. Meiiep, I. M. Ilonsincbka, B. O. Pscennes, [. @. [lepiieneBny. Yaeni
BifIMiUya/Ji HEIOCTATHICTh HOPMATHUBHOTO PETYJTIOBAaHHS 3a3HAYEHUX BiHOCHH,
aJisKe y TEeBHI 4acy IUBIJIBHO-TIPaBOBI HOpMHU abo OyJu mizeprumu, abo (y 1922 —
1963 pp.) B3araji He 3HAXOAMJIN BifoOpakeHHs y IMBLIBHOMY 3aKOHOAABCTBI. Tak,
rn. 27 IIK YPCP 1963 p. [2] micTuna juiie KiJbKa cTaTel, TPUCBIYEHUX [OTOBOPY
6€e30ILJIaTHOT0 KOPUCTYBaHHSI MAallHOM, JI0 TOTO 3K 0COOJIMBY yBary OyJio IPUIiIeHO
PeTyJI0BaHHIO OTOBIPHUX BIIHOCWH 3a y4acTiO COIIATICTUYHUX OpTaHizaiiil. 3a
PaISHCHKUX YaciB poOOTH HAyKOBINB y Mepioj jii Ha3BaHOTO KOAM(IKOBAHOTO
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aKTa BUPI3HAIUCS TTO3UTUBHUM BUKJAJCHHSAM MaTepialy Ta BiICYTHICTIO KPUTHUKU
ab0 TPOTIO3MUILN MOA0 BAOCKOHAJEHHSI 3aKOHOMABCTBA IIISIXOM BHECEHHS 3MiH.
Ile MOSACHIOETHCS TUM, IO Oe30IIaTHE KOPUCTYBAaHHST MailHOM OiJBIIOI MipoIo
6yJ10 po3MoBCO/KeHe B Mo0OyTi abo mpu KopucTyBaHHi 6ibyioreunnMu hoHpaMu.
PosButok punkoBux Bignocun ta npuiiasaTts LK Ykpaian 2003 p. cnipustan akTu-
Bizalil gocipKenpb y cdepi 6e30MIaTHOrO KOPUCTYBaHHS Ta aKTyalisyBaau HeoO-
XIJIHICTh IIOAAJIBIIOr0 BUBYEHHS 0COOIMBOCTEN 0roBopy 1mosuuku. Ha manumii yac
cepa BUKOPHUCTAaHHS IHOTO MPABOYMHY PO3MIMPIOETHCS: BiH 3aCTOCOBYETHCS HE
TIIBKU Yy BIITHOCMHAX MIXK I'POMaJIsSiHAMU, a W y TIPABOBIJIHOCMHAX MiXK OpraHamu
BJIQ/IA, MICIIEBOTO CaMOBPsyBaHHsA Tomio. [lutanmHs mpaBoBOTO peryJioBaHHS
JIOTOBOPY TIO3UYKHU JIOCTI/UKYBATHCS B pOOOTaX TaKMX CYYaCHUX HAYKOBIIB, SIK
H. M. bBoiiko, I. B. Benenikrosa, B. O. [onuapenko, H. A. /['aukoBa, €. M. Kioena,
B. M. Koccak, O. M. Cososiios, /[. 1O. Illenos. Po3risa To4ok 30py BUEHUX,
a TaKO)K aHali3 LMUBLIBHO-IIPABOBUX HOPM JAOIIOMOKE 3’scyBaTH 00CAr i 3MmicT
mpaB Ta 0O60B’SI3KiB CTOPIH JOTOBOPY MO3WYKH, 10 € METOIO faHoi crarTi. Pasowm i3
TUM 3p00JIeHI BUCHOBKH CJIYTYBaTUMYTh 6Ga3010 [JIsT TIOAAJIBIIOTO BIOCKOHATEHHST
BITUM3HSHOTO IIUBIJIbHOTO 3aKOHO/IABCTBA.

Iepexycim Tpeba 3ayBakUTH, IO 3000B’sI3aHHS CTOPIH JOTOBOPY ITO3UYKHU
MatoTh TeBHi ocobsuBocTi. Ile MOB’s13aHO 3 OiIbII JETATbHUM PEryJTIOBaHHSIM
y IIK Vkpainu mpaBoBiIHOCHH, SIKi BUHMKAIOTh y cdepi 6e30IIaTHOr0 KOPUCTY-
BaHHs MaiinoM, mopiBasiHO 3 [IK YPCP 1963 p. Bignosiano o cr. 827 I1K Ykpainu
3a JIOTOBOPOM IO3WYKK OJlHA CTOPOHA (MO3WUYKOABellh) Oe30IIaTHO Tepesae abo
3000B’I3Y€THCS TIepeaTh APYTiil CTOPOHI (KOPUCTYBAYeBi) Piv /sl KOPUCTYBAHHSI
MIPOTSTOM BCTaHOBJIEHOTO CTPOKY [1].

O6csr i 3micT mpaB Ta 0OOB’A3KIB CTOPIH 3aJI€)KUTH BiJl IPABOBOI KOHCTPYKIIi
npaBounHy (peasbHoi abo KoHceHCyaabHOI). 1le MOsSCHIOEThCS THUM, 1O TI€BHI 110B-
HOBaKEHHST YYACHUKIB TIPABOBI/IHOCUH BUHUKAIOTh Y MOMEHT YKJIA/IeHHS IOTOBOPY
MO3UYKH, MOKYTh MATH MICIIe T1ijl YaC BUKOHAHHST JIOTOBOPY a00 TiCJist HOTO TIPHIIN-
HeHHs1 yi posipBants. KpiM Toro, xapaktepuayioun 3000B’s13aHHsI CTOPIiH JOTOBOPY
MO3UYKH, CJIiJ 3BepTatucs sk a0 HopMm 1. 60 1K Ykpainu, tak i 10 mpaBus, ski
PeryJIoioTh BifiHOCMHN HaiiMy (opeH/n). 3ayBaskumo, 1o ctaTTi 1. 58 [IK Ykpainu
HEeOOXiZIHO 3aCTOCOBYBATH, SKIINO iHIIE HEe BCTaHOBJIEHO TaBoio «Ilosmuka» Ta He
cymepednTh Ge30TIATHOCTI 30008’ SI3aHHS.

Tos0BHUM 000B’SI3KOM TO3WMYKO/ABIIA 32 IOTOBOPOM € TI€PElaHHst pedi Kopuc-
TyBayeBi. Y peaJbHOMY NPaBOUMHI 1151 (PYHKIiI BUKOHYETHCS BXKE€ B MOMEHT
YKJIaJIeHHsT JIOTOBOPY, a NP KOHCEHCYaJbHOMY TIepIl 32 BCe BUHUKAE 00OB’s-
30K 11e 3po6utu. ITosnukoaaBellh MOBUHEH (aKTUYHO MepefaTH Pid, a TaKoXK, 3a
HeOOXiHOCTI, OPOPMUTH BCi BIATOBIAHI TOKYMEHTH, sIKi 3aCBiAUYIOTh HaJaHHS
pedi y KOPUCTYBaHHS: MiMUCATH aKT MPUIMaHHS-TIepe/iadi, y MeBHUX BUTIAIKAX
MTOCBIIYUTH JIOTOBIP HOTAPiaJbHO TOIIO.

[TpaBoBi HACTIIKM HEBUKOHAHHSI ITO3WYKOAABIEM OOOB’SI3KY MepefaTh pid
y kKopucTtyBatHs nepeadadeni cr. 830 ITK Ykpainu Ta MaTMyTh Miclie Jiuiie B KOH-
ceHcyaJlbHOMY JloroBopi. Tak, apyra CTOpoHa Mae IPaBO BHUMaraTh PO3ipBaHH:
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JIOTOBOPY MO3WYKKM Ta BiAIIKOAYBaHHS 3aBJaHMX 30UTKIB. 3asHayeHi BUMOTHU
npe SIBSI0OTBCS KOPUCTYBaueM TTO3MYKO/IABIIEB], a B Pa3i BUHUKHEHHS CIIOPY — 10
cyny. Ak 3 poro npuBoy 3a3HavyaB M. 1. Bparincbkuii, /17151 0ZTHUX 10TOBOPIB TIepe-
JIAHHST pedi sIBJisie 0600 BUKOHAHHST 000B’SI3KY, 1110 BUHUK, a IS IHIIUX — TiJTBKU
cTajlifo Py yKaageHHi gorosopy [3, ¢. 785]. To6To, KO TIPH YKIaJAEHH] peaaTbHOTo
JIOTOBOPY IO3WYKK Piu He Oyze nepeiaHa KOPUCTYBavyeBi, BIIHOCHMHU MiK CTOPO-
HAMU He BUHUKHYTD, a OT/Ke, JIOTOBIp He Oy/ie BBaXKATUCS YKJIAICHUM.

3rigno 3i cr. 767 1K Ykpainm Ha MO3WYKOAABIS TOKIAMAIOTHCS HACTYITHI
000B'sI3KM: TIepelaT HaliMavyeBi piu y KOMILJIEKTI 1 y cTaHi, 1o BiAIOBIAI0Th yMO-
BaM JIOTOBOPY HaiiMy Ta ii IpU3HAYEHHIO; TIOTIePEIUTH KOPUCTYBava PO 0CcOOIMBI
BJIACTUBOCTI Ta HEIOJIKK Pedi, sIKi oMy BiJIoMi i SIKi MOXKYTh OyTH HeGe3medyHIMM
JUISE SKUTTSI, 3JI0POB’s, MaiiHa KoprcTyBaya abo iHIINUX 0Cib 41 IPU3BECTH [0 TIOIIKO-
JUKEHHST caMol pedi I/ yac KopucTyBaHHsI Heto. Heposmikamu y 1[bOMY KOHTEK-
CTi CJIijl BBaKaTW TaKi BJACTUBOCTI, 1110 TOTIPIIYIOTH SIKICTh pevi, BiAXWUJIEHHS BiJl
TAKOTO 11 CTaHy, SKII BU3HAYAETHCSI YMOBAMU JIOTOBOPY MO3WYKH UM MTPU3HAUYEHHIM
pedi [4, c. 296]. ¥V cBoto yepry KopucTyBa4 3000B’sI3aHUI Y MPUCYTHOCTI MO3UYKO-
JIaBI4 [1ePeBIPUTHU CIIPABHICTb peyi. K0 KOpUCTyBay y MOMEHT Ilepe/laHHs Ipe/l-
MeTa JIOTOBOPY B HOTO KOPUCTYBaHHSI He MEPEKOHAETHCA y CIIPABHOCTI pedi, BOHa
BBAXKAETHCS TAKOIO, 1110 Ha/laHa OMY B HaJIEKHOMY CTaHi.

[TepenatHs peui B MO3WYKY He PUIMHSE Ta He 3MiHIOE TIpaB Ha Hel TpeTix ocib,
30KpeMa IpaBa 3acTaBU. 3aKOHOJABEIlb HE OMUHYB Iie yBarotw. Tak, Bi/IIOBIHO /10
cr. 769 1K Ykpaiuu npu yKJIaJeHHi JOTOBOPY MO3WYKK TO3WYKOIaBelb 30008 s13a-
HUIT MOBIZIOMUTH KOPUCTYBa4ya Mpo BCi MpaBa TpeTix ocib Ha pid, M0 MepeaeThest
y MO3WYKY. SIKIO MO3MYKO/IaBelb He 3pOOUB IIHOTO, KOPUCTYBAY Ma€ MPaBO BUMa-
raT posipBaHHS JOTOBOPY Ta BifmiKoayBaHHs 30uTkiB. HaBeneni opuandti skocti
pedi MaloTh 3HAYEHHS SIK MPU KOHCEHCYAJTbHOMY, TaK i IPU PeaibHOMY JOTOBOPI.

Crarreto 778 IIK VYkpainm nepegbadeHi mpaBOBI HACHIAKHK MOJIMIIECHHS
HaliMaueMm pedi, nepepatol y Haiim. Crpobyemo posibparucs, siki sk 000B’sIBKH
MOKJIAZIA0ThCS HA TMO3WYKOABINS BIAMOBIAHO 70 1€l HOpMu? IlosmukomaBelb
3000B’sI3aHMIT BIANIKOAYyBaTH BapTiCTh HEOOXiJHUX BUTPAT Ha IOJIIIIEHHS peui,
stki Gysn 3pobJieHi KopucTyBadeM 3a Horo 3rojoo. IlisraroTs BiANIKOLYBaHHIO
11 Ha/JI3BUYAliHI BUTPATH, MOHECEH] 3 METOI0 IMiATPUMAHHS HAJIEKHOTO CTaHy peul,
nepeianoi y KOPUCTYBAHHS.

3a cr. 776 11K Ykpainu mos3mykozaBelb Ma€ MPOBOAUTH KalliTaJIbHUI PEMOHT
peui, repelaHol y MO3WYKY, 32 Oro PaxyHOK, SIKIIO iHIIe He BCTAHOBJIEHO JI0T0BO-
poMm abo 3akoHOM. JleTabHO Iie UTaHHs Oy/ie PO3IJISTHYTO HUKYE, TPU OKPECJCHHI
060B’s13KiB KOpUCTYyBaya.

Posrastemo e oaus 0608’ s130k. Yacturowo 1 cr. 802 1K Ykpainu crpaxy-
BaHHSI TPAHCIOPTHOTO 3ac00y 3/IMCHIOETHCST HallMoaBIleM. [1o-iHITOMY TTOBUHHO
BUPINTYBATUCS MTUTAHHS CTPAXyBaHHsI TPAHCIIOPTHOTO 3aco0y, SIKUN BUCTYIAE
IpeiIMeToM JIoroBopy no3uuku. Ha nHaile nepekoHanHs, 11i BUTPATU HAJIEKaTh /10
3BUYANHUX Ta [OB’sI3aHi 13 yTPUMaHHIM TPAHCIOPTHOIO 3aC00Y, AKHil IepPeaacThCs
y KopuctyBaHHs. ToMy BapTicThb CTpaxyBaHHS IIpeJiMeTa MOo3WYKM (3a rnepioj [ii
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JIOFOBOPY 3 MOMEHTY HOr0o YKJIaJeHHs 10 IPUIIMHEHHs ab0 posipBaHHsS) Ma€ Bij-
HIKOZIOBYBaTHCs KopuctyBadeM. Haronmocumo, 1o 4. 1 ct. 802 [IK Ykpainu ne curif
3aCTOCOBYBATH /10 BiJIHOCUH MO3UYKHU.

[Ticsis 3aKkiHYEHHSI CTPOKY /il IMPaBOYMHY ITO3MYKOAABEI[b 30008’ I3aHMil TIPHU-
WHATU Pivy BiJl KOpUcCTyBaya. SKIIO MO3UYKOAABEIb YXUISETHCSA Biji TPUUHATTI
IpeMeTa TIO3WYKK Ta B 3B’SI3KY 3 IIUM 3aBJIa€ KOPUCTYBav€eBi 30UTKHU (HATIPUKJIA]I,
Ile MOKyTb OyTH BHUTPaTH OCTaHHBOTO Ha 30epiraHHs pedi), Taki 30UTKU MOBUHHI
OyTH BIINIKOZOBAHI MO3UYKO/IABIIEM.

PosrustnyBinm 060B’s13kH, TiepeiizieMo /1o 1paB. [lo3nukoaBellb Ma€ mpaBo Ha
BiJluy>KeHHd pedi, gKa nepejlana HUM y kopuctyBaHHs (4. 1 ct. 832 IIK Ykpainm).
KopucryBau He Mae mepeBasKHOTO MpaBa IMeEPe iHIMUMU 0coOaMU Ha KYIIiBJIO
pedi, epeianoi oMy y KOpUCTYBaHHs. TaKuM YUHOM, TTO3UYKO/IABEID He 30008 s1-
3aHUI TTPOTIOHYBATH KOPUCTYBauyeBi yKJIACTU BiAINOBIHUN A0TOBIp. Biguy:keHHs
peui Moxxe OyTu odopmieHe TIISAXOM YKIAIeHHs OMIATHOTO (KYIiBJIS-TIPOIAK,
MiHa) ur 6e30TIATHOTO TPABOYKMHY (JOTOBIP JOBIYHOrO yTPUMAaHHS, JapyBaHHM).
Jlo HabyBaya pedi mepexosdTh BCi IpaBa 3a JOTOBOPOM IIO3MYKH, a HOTro IpaBa
MO0 pedi 00TSIKYIOThCST TpaBaMu KOpHcTyBada. KpiM TOro, HOBUiT BIacCHUK He
BIIPaBi BUMaraTu IOCTPOKOBOTO IMPUIMHEHHS YTOAW /10 BCTAHOBJIEHOTO CTPOKY.
BunaTkoM € yKJajieHHs IpaBOYMHY HAa HEBU3HAYEHUI CTPOK. ¥ 1IbOMY pasi 3riJHO
3i u. 3 cr. 834 I[K Ykpainu ocoba, sika cTaja BJACHUKOM pedi, mepeaaHol y Kopuc-
TYBaHHS, MA€ MIPaBO BUMaraTu Po3ipBaHHsS JIOTOBODPY, sIKUW yKiajeHo 6Ge3 BU3Ha-
4eHHs1 cTPOKY. IIpo posipBanHst 10TOBOPY KOPUCTYyBad Ma€e OyTH IMOBiIOMIEHUI
3a3j1aJerijib, y CTPOK, o0 Bifnosijgae meti mosuuku [1]. Coig qogatu, mo 3 ypaxy-
BaHHSAM MPUHITUITY ¢BOOOIN OTOBOPY CTOPOHU JOTOBOPY MO3UYKH MOXKYTH JOMO-
BUTHCS TIPO HOTO MPUTTUHEHHS B Pa3i Mpogaxky pedi iHrmriit ocobi [5, c. 173].

[TosnukomaBelb MOKe KOHTPOJIOBATH BUKOPUCTAHHSI pevi KOpUCTyBayeM
3Ti/IHO 3 ii MPU3HAUYEHHIM Ta YMOBAMU JIOTOBOPY. X04a Iie MPaBo MPsIMO He 3aKpi-
miaere B IIK Ykpainu, ame BoHO Oe3mocepeHbo MOB'si3aHE 3 MPABOM IO3UYKO-
JIaBIlg 1HIIIIOBATU PO3ipBAaHHS YTOJM MPU MOPYIIEHHI KOPUCTyBaueM 3a3HAYeHUX
BUIlle YMOB. SKINO TicJjsl MPUIMHEHHST I0TOBOPY KOPUCTYBay He TOBEpPTa€ pid,
IMO3WYKO/IaBellb MA€ MPABO BUMAraTu ii IIPUMYCOBOTO MTOBEPHEHHS, a TaKOX Bill-
HMIKOyBaHHd 3aBaaHux 30uTkiB (ct. 836 IIK Ykpainun) [1].

OG6oB’s13k1 KOpHCTyBada mepeadadaoTbest y riasi 58 mogao Haiimy (opeHan),
a Tako 3akpimieni B cr. 833 IIK Ykpainu. Ha Bimminy Bij 3000B’s13aHb MO3UYKO-
JIaBIlsT BOHY HE 3aJIe5KaTh BiJl TOTO, YK € MPABOYNH OJHOCTOPOHHIM 200 JIBOCTOPOH-
HiM (B3a€MHUM), peaibHIM ab0 KOHCeHCyalbHUM. Tak, KOpUCTyBad Hece 3BUYAiHI
BUTpaTHU 111010 HiATPUMAHHS HAJEKHOTO CTaHy pedi, nepefaHoi oMy B KOPUCTY-
BaHHs. BiH 3000B’s13aHUIl: a) KOPUCTYBATUCS Piudio 3a il IpuU3HaYeHHsM abo Bijmo-
BIJIHO /10 METH, BU3HAYEHOI y JOrOBOPi; 6) KOPUCTYBATUCS Piddio OCOOUCTO, SKIIO
iHIIle He BCTAHOBJIEHO JIOTOBOPOM; B) TIOBEPHYTH Piy IicJIsl 3aKiHYEHHS CTPOKY J10T0-
BOPY B TAaKOMY CaMOMY CTaHi, B SKOMY BOHa OyJia Ha MOMEHT ii repeganus [1].

OcHOBHUM 00OOB’SI3KOM KOPUCTYBada € KOPUCTYBaHHS piudio 3a ii mpuU3HaYeH-
HsM abo BITIOBIZHO /0 BU3HAYeHOI MeTH (HAmpHUKJaA, 1Mo0yTOBOI, OJarofaiitHoi,
KOMepIIiitHo1). Y pasi BificyTHOCTI Takoi JOMOBJIEHOCTI HaJiesKHUM Oyjie BUKOPH-
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CTaHHS pedi BiZIOBIHO /10 11 3BUYAHOIO IPU3HAYEHHS, SIKe BUILIMBAE 3 1i cyTi. Bin
Mae 3a0e3MeunTr HaJle)KHe 30epiraHHst peMeTa TTIO3UYKH.

Huni He TibKM HAayKOBMIA, a W TPAKTUYHUI IHTEPEC IPEACTABJISE 000B’SI30K
KOPHUCTYBaya 3 HeCEeHHsSI 3BUYAHUX BUTPAT IO/I0 MiATPUMAHHS HAJEKHOTO CTaHy
pedi, niepesianoi oMy B KopucrtyBanHsa. Bigmitumo, mo K Ykpainn #He MicTuTh
BU3HAYEHHS, SKi BUTPATU BIAHOCATHCS /10 3BUYAHHUX. AHAJIi3 YMHHOIO 3aKOHO-
JIaBCTBA Ta IOPUANYHOI JIITEPATYPH JI03BOJISIE 3POOUTH BUCHOBOK, 110 TAKUMU CJIiJT
BBa)KaTH BUTPATH 1[0/I0 YTPUMAHHS IIpeiMeTa I03MYKHU (a) Ta I10B’A3aHi 3 BAKOPUC-
TaHHSIM pedi, y TOMYy YHCJIi 3i CIJIATOIO TOAATKIB Ta iHmux miartexis (). Y cBoio
yepry, i «3Bndaiianmuy» putpatamu O. O. CiMosiH po3yMmiB Taki, 110 «BUHUKAIOThH
[IPU HOPMAJTBHOMY XO/Ii TOftiii» [6, ¢. 225]. Yuenuii 3a3Hauas, 10 B CHIY CBO€Ei He30-
TTATHOCTI TIO3WYKA 30BCIM HE BifIPI3HAETHCS TaKOIO MIITHICTIO, K HAlM, Ta MOKe
OyTH BeJIbMU JIEFKO PO3ipBaHa MO3MYKOABIIEM HABITh 3a TAKOIO O3HAKOIO, IO Pidy,
BiJJaHa B II03MYKY, HOMY caMoMy 3HajgoOmaacd. 3a TakKUX YMOB, BKa3yBaB I[UBi-
JICT, MO3MYKOOTPUMYBad He Oyje pOOUTH HISIKMX 3aTpaT Ha Piv, OCKIIBKU MOXKe
3aBIK/IM OYIKyBaTH, 110 BOHa Oyje y HbOro BigibpaHna mocTpokoso [6, c¢. 267]. Sk
i3 moro mpuBoAy 3ayBaxkye B. M. Koccak, Ha KopucTyBaya IOKJIaeHO 0O0B SI30K
HECTH BUTPATH, HEOOXIi/IHI 1T HOPMATbHOTO (DYHKITIOHYBaHHs pedi. Po3mip BUTpat
3aJICKUTH Bijl XapakTepy pedi Ta crocoOy ii BUKOPHCTaHHS, IIPOTE BOHU He TIOBUHHI
MEePEBUIIYBAaTH PO3MIPY 3BUYAHUX BUTpAT BacHUKa (TO3WuKoaaBist) [7, c. 526].

HeobxinHicTh miaTpuMaHHs pedi y HaJeKHOMY CTaHi MOJKe BUMaraTH IpoBe-
JICHHST peMOHTY. 3BepHYBInUCch 0 4. 1 Ta 2 c1. 776 I[K Ykpainu, MokHa 3poO6UTH
BUCHOBOK: SIKII[O iHIE He BCTAHOBJEHO JOTOBOPOM ab0 3aKOHOM, Ha KOPHUCTY-
Baya MOKJIAJAI0ThCsl BUTPATH 3 NIPOBe/IeHHs IIOTOYHOIO PEMOHTY peui; KaliTalb-
HUI PEMOHT pedi TPOBaIUTHCA MO3UUKO[aBIleM. Kojieke He MiCTUTh BU3HAUYEHHST
MOHSITh <KaIliTAJbHUN PEMOHT» Ta <«IOTOYHUU PeMOHT». OJHaK 3aKpillJieHHS
ux gedinimiil HeoOXiAHO A BUPIIIEHHS ITUTAaHHS, YiuiM 000B I3KOM 3a JJOTOBO-
POM TIO3WYKHU € iX TpoBe/ieHHs. ToMy MOKHA CKa3aTH, 1110 KalliTaIbHUN PEMOHT
pedi mepeabavae BiJHOBIOBAHHS 1i eJleMeHTIB (YaCTHUH) Y 3B’SI3KY 3 1X (hi3UUHOIO
3HOIIEHICTIO Ta PYHUHYBAaHHAM, TOJINIIEHHSI eKCIJyaTalliiHUX MOKa3HUKIB JJIs
6isbir epeKTUBHOTO BUKOPHMCTAHHs, a MOTOYHUIT PEMOHT — CHCTEMaTHYHE Ta
CBO€YaCHe TiATPUMaHHS eKCIIyaTalliiHUX SKOCTei Ta Iolepe/sKeHHs Iepe/-
YaCHOTO 3HOCY mpeamera AoroBopy. HeoOXiaHicTh TaKOTO PEMOHTY BHHHUKAE 3i
3BUYAITHOrO0 KOPUCTYBaHHS Pivdio Ta He MOB’s3aHa 3 iCTOTHUM IICYyBaHHSM abo
3HOIIeHHAM ocTaHHbol. Ak 3a3Havae O. M. CosoBii0B, «IOKJaaHHs HA KOPUC-
TyBaya 00OOB’SI3KY IO NMPOBEIEHHIO KAaIiTaJIbHOTO PEMOHTY, SIKUH MOB’s3aHUN i3
3HAYHUMHU MaTepiaJbHUMU BUTPATaMU, HMOBHICTIO HiBEJIOE TMO3UTUBHUN edexT,
OTPUMYBAaHUU OCTAHHIM y pe3yJbTari 0e30IJaTHOTO KOPUCTYBaHHS pPiudio,
i cynepeuntume 6e30IIaTHIN NPUPOI JoroBOPY Ho3uyku» |8, c. 352].

Jlocmimkyioun ToHATTS Ta 3Mict Gesomsarnocti, M. V1. Bapy BkasyBsas, 110
000B’SI30K TO3UYKO/ABIST MOJKE TMOJISATATH Y BiJIIKOJYBAHHI TTOHECEHMX BHUTPAT
3BaskarouM Ha oOcTaBuHM, 1m0 ckiaajiucs [9, ¢. 53]. 3BepHysuuch 10 4. 3 cr. 776
K Ykpaiau, MOXHA MPUITYCTUTH HACTYIIHE. AKIO TTO3UYKO/IaBellh He MPOBIB KalTi-
TAJILHOTO PEMOHTY peyi, M0 MePEenIKo/IKA€E 11 BUKOPUCTAHHIO BiITIOBIIHO /10 TPU3HA-
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YeHHS Ta YMOB JIOTOBOPY, KOPUCTYBay Ma€ 1IPaBO BiZIPEMOHTYBATH Piu Ta BUMaraTu
3 MMO3UYKO/ABIIS BiIIIIKOAYBaHHS BAPTOCTI PEMOHTY.

3icTaBleHHST BUKJIAQJIEHUX TOYOK 30Py HAYKOBIIIB-TIPABHUKIB Ta 3MIiCTy Ipoa-
HasmizoBanux crareil [IK Ykpainu mae 3Mory 3po6uTu HacTyIHi BUCHOBKH. [Ipose-
JIeHHST KOPUCTYBAaY€eM KalliTaJbHOTO PEMOHTY 00’€KTa MO3UYKOBOTO 3000B’sI3aHHS
€ MOKJIMBUM Y BUHATKOBOMY BHUNaJAKy. Hanpukmiaz, npu 10BrocTpoKOBOMY PO3-
MiteHHi y GyiBJIi CTPYKTYPHOTO TiAPO3/iJay OpraHy JAepsKaBHOI BJIaH, 10 HAIA€
BI/ITIOBI/IHI TTOCJYTU HaceJeHHIO, /sl 30epesKeHHsT Ta PO3BUTKY IHQPACTPYKTYpPH
HACeJIEHOTO MYHKTY TOIIO. [IuTaHHs 111010 000B’sI3KYy MPOBEIEHHST PEMOHTY TPe/I-
MeTa JIOTOBOPY IO3WYKW CJiJi BUPINIYBAaTH BUXOASYM 31 chepu 3acTOCyBaHHS
JIOCTIJIZKYBAHOTO TTPABOYMHY, CTPOKY BUKOPUCTAHHS, METHU Ta I[iJIei, SKi CTaBJISITh
nepes co0010 CTOPOHU JIOTOBOPY, CTaHy Ta YMOB KOPHUCTYBaHHs piudio. /[o yBaru
NOBUHHI GpaThcst CTPOK 3HOIUIYBAaHHS pedi Ta TepeabadyBaHW MPOIEHT aMop-
Tu3alii, IKi MOKYTh OyTU BU3HAYEHI B HOPMATUBHOMY IMOPSAKY, LOTOBOPOM abo
BUTIKATU 3 NMPU3HAYEHHS TpeiiMeTa KopucTyBaHHs. [Ipu 1ipbomy momepeans 3roga
MO3WYKO/IABI 0O0B’SI3KOBA, OCKIJIBKA MA€ 3HAYE€HHS TPU BiANIKOAYBaHHI KOpHC-
TyBady MOHECEHUX HUM BUTPAT y pasi OCTPOKOBOTO PO3ipBAHHS JIOTOBOPY.

Hacrynuum 060B’I3KOM KOPUCTYBaya € KOPUCTYBAHHS Piudio 0COOMCTO, SIKIIO
iHIIIe He BCTaHOBJIEHO IoroBopoM (11. 2 4. 2 ct. 833 1K Ykpainn). [IpoanamizyBasiinu
fopuandny Jitepatypy [3; 5; 8; 10] Ta 3ictaBuUBIIHN 1110 HOPMY 3 ITpaBUIaMK CT. 774
[TK Ykpainu, MoskHa CKa3aTH, 110 KOPUCTYBay Ma€ 1PaBO HAJATH TIPeJMET IT03UUYKN
B KOPHCTYBaHHsS TpPeTiM ocobaM JIHilie 3a HasiBHOCTI 3roau mo3uukomasist. Cirif
BI/IMITUTH, 1110 KOPUCTYBAa4y JIMMIAETHCA BIJNOBIIATbHUM Tiepe]] ocTaHHiM. AKmio
KOPHCTYBa4 CaMOBLJIbHO HaJlaB Pidu TpeTiii 0cobi, TO Ha HBOTO MOKJIAJAETHCS PUIUK
BUTIAIKOBOI 3arubesti pedi. Pazom 3 TUM cepell yIeHUX-IIMBIIICTIB HEMAE OJIHOCTAII-
HOCTI y TIMTaHHI MOZ0 HaJaHHS OTPUMAHUX y 0e30IIaTHe KOPUCTYBAHHS pedeit
B Haitm (openny). Tak, O. M. CosioBiioB BBaxkae, 10 3a HASBHOCTI 3r0J[d TIO3UY-
KO/IaBIg KOPUCTYBAa4y MOKe Ilepe/laBaTi MpeiMeT TTO3UYKU B KOPUCTYBaHHS TPETiM
ocobam 3a oropopom HaiiMy (operan) [8, c¢. 353]. Tooputs npo taky yroay i /I. fO.
[MmenoB [5, c. 174]. Moxkna 3ycTpiTi i NPOTUJIEKHY TOYKY 30PY: MOKJIUBICTD
HaJIaHHS pedi B omyiaTHe KopucTyBaHHs 3anepeuye M. 1. Bparincekuii [11, c. 789-
790]; iioro aymky miarpumye i 1. B. Benenikrona [10, ¢. 39]. Tak, mie 3 yaciB pum-
CHKOTO MpaBa BiZIoMO, 10 He MOXKHA iHIIMIiT 0c00i mepegaTu Oijiblie MpaB, HixK Maell
caM. /lificHO, KOJI0 TTpaB KOPUCTYBaya 3a IOTOBOPOM TIO3WYKHU BY’KUe HIXK 1TPaBa, siKi
Ma€ oTpuMaTH Haiimayu (opeHzap) 3a 0roBOpoM Haiimy (openjn). Hampukman, mix
3a3HAYEHUMU CTOPOHAMU MOKYTb BUHUKHYTH CIIpHI MUTAHHS MO0 TpaBa BJac-
HOCTI Ha TJIOAM U OXO/H, sSIKi OTpUMaHi Biji pedi, abo il 9ac JOCTPOKOBOTO PO3i-
pBamHst 10T0BOPY. ToMy, Ha HAIITY IYMKY, 1[I0 TPOOJIEMY CJIi/i BUPIIITyBATH HACTYITHUM
yrrHOM. BpaxoBytouu MpuHIKI CBOGOIM JOTOBOPY, TaKa Yroaa MOKJINBA, ajie TINbKA
3a HagBHOCTI 3ro/u TO3WYKO/aBIlsd. [loBHOBaskeHHS KOpHUCTyBaya Ha YKJIa[eHHS
JIOrOBOpPY Haiimy (opeHay) MaroTh OyTu 0OyMmoBJeHi y morosopi. Ile mpaBo Heo6-
XijiHO mepeadaunTy 6e3MOCePeIHbO i/ Yac YKIAJAEHHs JOTOBOPY MO3UYKH a0 BiKe
iy yac mii mpaBo4rHy 3 6€30IIaTHOTO KOPUCTYBAHHS OTPUMATH 3TO/Y B yCHIN a6o
nuchbMOBiit opmi. TTopymienHst KopuctyBadeM 000B’SI3KIiB MO0 MOPSIIKY KOPUCTY-
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BaHHS PIYYIO Ta HE3/[IICHEHHS HUM 3BUYAWHUX BUTPAT 3 MiATPUMAHHS HAJIEKHOTO
CTaHy peui Jaf0Th MO3MYKO/IABIIO MTPaBO 3TiHO 3 4. 2 cT. 834 Ta ct1. 623 [IK Ykpainn
BUMaraTH po3ipBaHHs JOrOBOPY Ta BiANIKOJAYBAaHHS 3aBJaHUX 30MTKiB.

CrtocoBHO 000B’sI3Ky 3 MOBEpHEHHsI 00’€KTa MO3UYKOBOTO 3000B’sI3aHHS Hay-
koBii O. B. Tonuapenxo [11, c. 5] Ta O. M. CoosiioB [8, c. 353] mponoHyioTh
3a3HAYUTH, 110 Pi¥ Mi/JISITAE TOBEPHEHHIO Y CTaHi, y sIKOMY BOHa OyJia ojep:kaHa,
3 ypaxyBaHHSIM HOPMaJbHOTO 3HOCY, ab0 y cTani, 06GymoBieHOMY B noroBopi. Cirif
MOTOJINTUCH 1 BU3HATH 11e OOIPYHTOBAHWUM, OCKIJIbKHM TaKWii BUCHOBOK MOKHA 3PO-
O6uTy msgxoM aHamisy 4. 1 cr. 785 ta u. 3 cr. 833 1K VYkpainu. /lo Toro x, y tTakuit
crioci6  Oyje yCYHYTO HEONHO3HAYHICTH TJIyMadyeHHs OOOB’SI3KY KOPHCTyBaua.
HaBiTh 3a yMOBM MiATpUMaHHS HAJIEKHOTO CTaHy a00 BJKHUTTS 3aXOJiB i3 BiHOB-
JIeHHS, TIOBEPHEHHS Pedi 32 IOTOBOPOM MO3UYKH <y TAKOMY CaMOMY CTaHi, B SKOMY
BoHa OyJia Ha MOMEHT ii 1epefanisy [1] He BOaUa€ThCs 3a MOKJIMBE 3 yPaxXyBaHHIM
nmpenMeTa oroBopy (iHAMBIAyasbHO Bu3HaueHa piv). Ha nepexkonanns 1. B. Bene-
MIKTOBOI, 1€ TUTAHHS BUKOHAHHS JIOTOBOPY TO3UYKU € MPOOJIEMHUM: HAyKOBEIlb
MiIKPECJIIOE, 1110 KOPUCTYBay He BiJINOBIIa€ 3a TOTIpIIIeHHS pedi, sike cTaaocsl BHAC-
JIIOK HOPMAaJIBHOTO ii 3HOCY abo yiyieHb nmosudkoaasis [11, c. 45].

[Ile B. O. Pscentes 3a3navas, 110 Bijl TICYyBaHHS pedi CJIiJl BIZIPI3SHATH NPUPOJI-
HUU 3HOC, KU € HEBIIBOPOTHUM Y TIpoIieci kopucTyBaHH pivuio [12, c. 11]. Tomy
[PU OIIHII BUKOHAHHSI JAHOTO OOOB’SI3KY TIPUPOJIHE 3HOIIEHHS Pedi He MOBUHHO
Gpartucsi 10 yBaru 3a yMOB HOPMAJILHOTO ii BUKOPUCTAHHSI.

KopucryBau Bimmnosizae 3a 3arnbesib abo IMONIKO/KEHHST TPEAMETa MO3UYKH,
SIKITIO T1€ CTAJIOCs 3 HOro BUHW. PM3WK BUIAZKOBOI 3armbesti pevi TaKoXK MOKJIa/a-
€TBCS Ha KOPUCTYBaya, SKIMo: 1) pidy BUKOPHUCTOBYBAIACsId HUM He 3a MPU3HAUYEHHIM
abo Bcyteped 0roBOPY; 2) piv 6e3 3roan MO3WYKOAABIS HAaHA Yy KOPUCTYBAHHS
TpeTiit 0cobi; 3) 3 ypaxyBaHHAM (GaKTHYHUX OOCTABUH KOPUCTYBAd Mil MEPEITKO-
ity 3arubesti abo NCyBaHHIO pedi, ajie HaJaB IepeBary HOPSATYHKY CBOEI BJIACHOI
peui. 3 mporo nipuoxy O. C. lodde Brazysas, 10 3a 3araIbHUM MTPABUJIOM PU3UK
BUIIAAKOBOI 3arubesii peyi MOK/IaJa€ThCsl Ha IO3MYKONABIIA K BJIACHUKA PeYl 3 TUM
OJIHAK, 110 BUHA MTO3UYKOOTPUMYBava npestomyeTtbed [13, ¢. 410].

Axio mo 3aBepiieHHi J0rOBOPY KOPUCTYBAay He MOBEPTAE Piv, TO3WYKOIABEITh
Ma€ TPaBO BUMAraT ii MPUMYCOBOTO TTOBEPHEHHS, a TAaKOK BiINITKOyBaHHS 3aB/a-
Hux 36uTKiB (ct. 836 I[K Ykpainn) [1].

HesBaskatoun Ha dnMaiuii oOcsr 000B’sI3KiB KOPUCTYBava, BiH HaJiJeHWil
il IEBHUMU TIPaBaMU, sIKi KOPECTIOHAYIOTHCS BiATIOBIIHUM 00OB’sI3KaM TO3UIKO-
nasig. KpiM MOKIMBOCTI BUMaraTu BiAIIKOAyBaHHA 30MTKIB Ha migcrasi cT. 830
IIK VYkpainu, u. 1 cr. 834 Komekcy mnepembadae mpaBo MOBEPHYTH pid, Tepe-
JlaHy y KOPUCTYBaHHs, y OyAb-sIKMil 4ac /0 CIUIUBY CTPOKY JAOTOBOPY. SIKIo
piu morpebye ocobauBoro morisay abo 36epiraHHs, KOpUCTyBad 3000B’sI3aHMii
MOBIZIOMUTU TO3UYKOJIABIlA PO BiJIMOBY Bijl IOTOBOPY MO3WYKM He Mi3Hillle SK
3a CiM JIHIB JI0 TTOBepHEHHS peui [1].

Hagenenuii nepesik mpaB Oyjie HETIOBHUM, SIKIIO He 3rajlaTH 1€ JesiKi HOPMU.
3rigno 3i cr. 778 11K Ykpainn kopucTtyBau Mae MpaBo Ha BUJIYYEHHS TOJINIIEHb
pedi, siki OyJI HUM 37iCHEHI Ta MOKYTh OYTH BiZIoKpeMJIeHi 6e3 ii MONIKOKEHHSI.
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SIKio mostinieHHs pedi 3pobJieHe 3a 3ro/I010 TIO3UYKO/IABIIs], KOPUCTYBAY MA€ TPABO
Ha BIIIKOMYBaHHS BapTOCTI HEOOXiMHWX BUTpAT. SIKIIO KOpucTyBaud Oe3 3TOMu
MO3UYKO/ABIA 3pOOWB TOJIIIIEHHs, SIKi He MOKHA BiZIOKpeMUTH O€3 IIKOIM JIJIst
pedi, BiH He Ma€ IIpaBa Ha BiJIIIKO/YBaHHS X BapTOCTI.

SIKIIO piu MmepesaeThCst KOPUCTYBAaYeBi HE B TOMY CTaHi, SKUil OYB 00yMOBJICHUI
JIOTOBOPOM, KOpPHUCTyBay, Kepylounch ct. 768 I[K Ykpainm, mMae npaBo Ha 3aMiHy
peui, SKIIO 11e MOKJINBO; Ha YCYHEHHsI HEJO0JIIKIB TO3NYKO/ABIEM; BiJIIIKO/YBaHHS
BUTPAT Ha IX yCYHEHHsI BJACHUMM CHUJIaMU ab0 Ha PO3ipBaHHS JOTOBOPY i BiJIIKO-
AyBaHHsT 30MTKIB. Y I[bOMY KOHTEKCTi OKpeMo Tpeba 3yIMMHUTHCS Ha BiAMOBITa h-
Hocti. CTOpOHU B ZIOTOBOPi MO3MYKU MaiOTh IPaBO BCTAHOBMUTHU I iHIII IiICTaBU il
HACTAHHS Ta 0OCAT 32 YMOBH, 110 1€ HE CYIEPEYUTh JII0UOMY 3aKOHOIABCTRBY.

[TincymoBytoun BUKJIa/eHe, MOXKHA BiJI3HAYUTH, 11O /IS BJOCKOHAJIEHHS 1pa-
BOBOTO DPEryJIIOBaHHS OKPEMHX IpaB Ta OOOB’SI3KiB CTOPIH OTOBOPY TO3UYKU
HeoOXiTHO 3aKOHOIaBY0 BU3HAUYMTH TaKi MOHSATTS, SIK «3BUYANHI BUTPATH», «Kalli-
TaJIbHUIT PEMOHT», «IIOTOYHUN PeMOHT». TakoK MOTPIOHO 3a3HAYUTH, SIKi came
nopmu 1. 58 11K Ykpainu «Haiim (opeHza)» MoKHA 3aCTOCOBYBATH /10 periaMeH-
Taiii foroBopy no3unuku. Hanpukmnaza, nepemiuutn ix y 4. 3 ct. 827 Konexcy. Ile
JI03BOJINTH YCYHYTH CYIIEPEUKH II0JI0 PO3MOALIY TaKUX IIpaB Ta 000B’SI3KiB CTOPIH,
SIK CTpaxyBaHHS Ipe/MeTa MMO3UYKU, TTPOBE/IEHHS 3aX0/[iB 13 Bi/IHOBJIEHHS peui Ta
BiJIITKOZYBaHHS 3/IICHEHUX Ha Ile BUTPAT.
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Houeexuna E. B. OtjienbHbie BOIPOCHI IPAB U 00513aHHOCTENH CTOPOH JJOrOBOPA CCY/IbI.

Ananusupyromes npasa u 06s3annocmu cmopor dozosopa ccyovl. Paccmampusaiomest ocobennocmu
NOAHOMOUUTL CCYAOOameNnst U NOAb308ameLs ¢ Yuemom 6e3603mesdnocmu ommowenuti mexcoy numu. 06o-
CHOBbIBAETNCS. HEOOXOOUMOCIND BHECEHUS. USMEHEHUL 8 ZPANCOANCKO-NPABOBLIC HOPMDL, Pe2yIupyrouue
06s13ameivcmea Cmopor N0 CMPAXO8aHU U 60CCMAHOBICHUI) NPeoMema cCyobL.

Kirouessie ciioBa: ccyjia, cCynoaaresib, CCYA0MONYYaTeb, 0JIb30BaTe b, 0€3BO3ME3/HOCTD.

Nochovkina 0. V. Separate issues of rights and obligations of loan agreement parties.

Problem setting. The content of any civil law agreement created by the terms and conditions deter-
mined by the parties and agreed between them, as well as the terms that are mandatory according to the
regulations of the civil law. Qualifying the agreement from the legal view, the content of the agreement is
always characterized as the summary of mutual rights and obligations of counterparties. That is why the
problem of correlation of mutual rights and obligations between parties of civil relations interested and
still excites scientists’ great interest.

Recent research and publications analysis. Such civil law scientists as M.I. Bragynskiy, S.V. Zank-
ovskaya, O.S. Ioffe, S.N. Landkof, D.I. Meyer, G.N. Polyanskaya, V. A. Ryasencev, G.F. Shershenevych
studied the balance of rights and duties of parties in the gratuitous use of property agreement (loan
agreements). Issues of loan agreement legal regulation are studied by such modern scientist as N.M. Boiko,
V.0. Goncharenko, N.A. Dyachkova, E.M. Klyueva, V.M. Kossak, O.M. Solovyov.

Paper objective. To analyze the scope and content of rights and duties of loaner and borrower; to
disclose any peculiar features of powers of loan agreement parties tacking in account gratuitous nature
of such relations; to substantiate the necessity to introduce any amendments to legislation in relation to
rights and duties of the studied agreement parties.

Paper main body. Peculiarities of rights and duties of loan agreement parties mainly connected
to gratuitous nature of such relations. The scope and content of rights and duties of the counterparts
according to the agreement depends upon its legal structure (real or consensus). At characterization of
the loan agreement parties’ duties we should address as to the regulations of Chapter 60 of Ukrainian
Civil Law and to the regulations governing hire (rent) relations. The Clauses of Chapter 58 of Ukrain-
ian Civil Law shall be applied only if the opposite not determined by Chapter “Loan” and does not
contradict gratuitous nature of loan relations. The main responsibility of the loaner according to the
agreement is the transfer of piece of property to a user for gratuitous usage. At real transaction the
loaner performs this function at the moment of agreement conclusion. At consensus model of transac-
tion the duty of the loaner to transfer piece of property arise first of all.

Conclusions. In order to improve legal regulation of certain duties of loan agreement parties we
should: 1) in legal regulations to determine such terms as “ordinary costs”, “capital repairs” and “minor
repairs”; 2) we should clearly indicate which regulations of Clause 58 “Hire(rent)” can be applied to
govern the loan agreement. Such improvement will allow to eliminate any disputes at allocation of rights
and duties of the parties during insurance of loaned property, at repair of property and reimbursement
of repair expenses.

Key words: loan, loaner, borrower, user, gratuitousness.
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