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YK 343.21: 342.924(477) B. S1. Tamiid,
JIOKT. FOPHU/I. HayK, Tpod., peKTop, aKka-
nemik HAH VYkpainu, akagemik
HAIIpH VYkpainu, 3acoyxeHuil aisy
HAyKH 1 TEXHIKU Y KpaiHu;
B. I. TroTi0r1iH,
KaH. Ipua. HayK, npod., npod. kade-
Jpy KpuMiHaibHOTO TpaBa Ne 1;
10. B. I'poapenbkuii,
KaHJI. I0pUJl. HayK, JOIl., 011 Kadeapu
KpuMiHajabHOTO npasa Ne 1;
A. O. baiina,

KaH/. IOpHJI. HayK, JIO1l., 101l Kadeapu
KpUMiHaNbHOTO TpaBa Ne 1,

HamionaneHuii 1OpuUANYHUN YHIBEPCH-
TeT iMeHi SpocnaBa Myaporo

IIE OJJTHA CIIPOBA «'YMAHI3AIIII» )
KPUMIHAJIBHOT'O 3AKOHOJJABCTBA YKPAIHHN

Ananizyromocs pizHi nioxoou GUPIUEeHHs NUMAHHSA NPO OOYINbHICMb 8CMA-
HOB/eHHs 8i0N0BI0AILHOCMI 3a NPOCMYNOK )Y YUHHOM) 3AKOHO0A8cmei Ykpainu, a
MAKOoIC OCHOBHI KOHYENMYAAbHI NOJOINCEHHI HOPM MAmMepPIiarbHO20 ma npoyecya-
JIbHO20 npasa npo npocmynok. Iliooaromvca Kpumuyi nOa0AHCEHHS NPOeKmy 3aKo-
Hy Vxpainu Ne 4712 6io 16 keimus 2014 poxy. CymMHIEHOW 8UOAEMbCS OCHOBHA
i0es Yb02o 3aKOHONPOEKMY NPo 6CMAHOBIEHHS 8ION0GIOAILHOCMI 3a NPOCMYNOK 8
pamkax Kpuminanvnoeo xodexcy Ykpainu. YV 36'a3ky 3 yum neobrpynmogaHumu €
NPONO3uYii NPo 3aMiHy HOHAMMS «3NOYUHHICMb OISAHHAY HA U020 «KPUMIHANLHY
APOMUNPABHICIbY, A MAKON}C NPO 6NPOBAOICEHHS KAMe2opii «KPUMIHATIbHEe Npago-
HOPYULEHHSLY, Ke 8KII0YAN0 O Y cebe maki 1020 8uou, sIK 3104UH | RPOCMYNOK, Md iH.

IIpononyemoca Oinvwi OoyinbHe SUPIUEHHS NUMAHHA NPO BNPOBAONCEHHS
Kamezopii «npoCmynoK» y 3aKkOH00a8Cmeo YKpainu wisixom npuiuHamms oKkpemo-
20 HopmamusHoz2o akmy — 3axony (Kooexcy) Ykpainu npo npocmynku. Buknaderno
OCHOGHI KOHYENMYaabHi NOAONCEHHA MAKO2O0 HOPMAMUBHO2O0 AKMY.

Kniouosi crnosa: npocmynox, KpUMiHaIbHUli NPOCMYNOK, 8IONO0BIOANbHICIb
3a NPOCMYNOK.
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[Tpoext 3akony Ykpaiaum Ne 4712 Bim 16 xBitHs 2014 p. «[Ipo BHEceHHsS
3MIH JI0 JACSKUX 3aKOHOJABUYMX aKTIB YKpaiHU 100 peasizalii nojoxenb Kpumi-
HaJIBHOTO MPOLIECYaTbHOTO KOJEKCY YKpaiHu» (Z1ajl — 3aKOHOMPOEKT) € JTOCTYTI-
HUM JUIsI O3HAMOMIIEHHSI HE TUTbKM Ha ogiuiiiHoMmy BeO-moprtaii BepxoBnoi Paau
Vkpainul, a i y yotupsox Homepax IOpuauusoro BicHuka Ykpainn?. He 3Baxaroun
Ha TaKUi 0COOMMBUI MIAXIJ IIOAO AOBEACHHS HOTO 3MICTY A0 UIMPOKOI FOPUIUYHOT
IPOMAJICBKOCTI, 110 CYTi BIH € Y€ProBOIO 1, Ha HAIll MOTJIS, 1ajJeKo He HaHKpaIoo
Crpo00I0 PO3B’sI3aTH MPOOJIEMY BCTAHOBJICHHS BIMOBIIAIBHOCTI 32 MPOCTYIIOK.

JlaHMM 3aKOHOMPOEKTOM MPOMOHYEThCA BHECTH 10 3araibHoi Ta Oco0iamBoOi
yacTuH ynHHOro KpuminanbHoro koaekcy Ykpainu (mami — KK Ykpainu) Husky
3MiH, sIK1 BUKJIaJeHl Ha 160 cropinkax. 30KpeMa, MPOIOHY€ETHCS BUKJIACTH B HOBIM
penakuii cr. 1 «3ananns KpuminaasHOro Kogekcy YKpainm»; BKIIOYUTH cTarTi 21
— 28 ki nepen0ayaroTh NPUHIUIN KPUMIHAIBHOTO IIPABa; BUKIIIOUMTH T1OJIO0KEH-
Hs cT. 3 crocoBHO Xxapakrtepuctuku KK Ykpainu sik equHOro xepena KpuMiHaib-
HOTO TpaBa Ta Mpo 3a00pPOHY 3aCTOCYBAHHS 3aKOHY MPO KPUMIHAIBHY BIAMOBIA-
JBHICTH 32 aHAJIOTIEI0; 3aMIHUTH MOHSTTS «3JIOYUHHICT» HA «KPUMIHAJIbHA MPO-
TUIPABHICTHY; 3alpPOBAAUTH KATETOPII0 «KPUMIHAJIBHE MPABOMOPYIICHH», SKa
BKJIOUajga Ou 70 ceOe JBa PI3HOBUAM TAKOIO IPABOIOPYIICHHS: a) 3J0YMUH 1
0) MPOCTYMHOK, TOIIO.

Sk BUIHO, BKa3aHi MPOMO3UIIT TOPKAIOTHCS (yHIaMEHTAIbHUX 3acajl Kpu-
MiHaJIbHOTO mpaBa. 3MiHu 10 KK Ykpainu Takoro piBHs, SKI KOHIIENTYaJIbHO BiJI-
PI3HAIOTHCS BiJ ICHYIOUOT CUCTEMU KPUMIHAJIBHO-TIPABOBUX HOPM, Ha HAIll MOTJISI,
MOBUHHI TOTYBaTUCh Ta OOrOBOPIOBATHCH 13 3alyueHHsIM (haxiBI[iB-HAYKOBIIIB,
NPaKTUYHUX TPAIiBHUKIB Ta BCIEI IOPUAMYHOI IPOMAAChKOCTI YKpainu. TiabKu
HaBEJCHHS KOHUENTYyaJbHUX 3acaj TaKUX 3MiH, [PYHTOBHA, JOKJIaJHA apryMeHTa-

118 X JOIJILHOCTI, IUPOKE 0OTOBOPEHHS 3aMpOIIOHOBAHUX HOBEN (paxiBISIMU Ha-

! Tpoekt 3akony Yxpainu «IIpo BHECeHHs 3MiH 10 AEAKHX 3aKOHOJABUMX aKTiB YKpaiHM 100 peaizalii
noyoxeHb KpumiHampHOTO TporecyanbHOro koxekcy Ykpainm» Ne 4712 Big 16 kBiTas 2014 poky [EnexrponHmii
pecypc]. — Pexxnm moctymy : http://wl.cl.rada.gov.ua/pls/zweb2/webprocd_1?pf3511=50664. — 3aronoBok 3 ekpaHa.

2 YOpuanunmii Bicauk Ykpainu. — 2014, — NeNe 22, 23, 24, 25 (Bknagka — IndopmariiiHo-npaBoBuii 6aHK).
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YKU Ta MPaKTUKU 374aTHE CPOPMYBATH MiACTABU JIJIsl BIIEBHEHOCTI, 1110 MOI0H] HO-
Ballll € KOPUCHUMH Ta HeOOXiAHUMU. [ToCcHiHICTh Y TaKUX BUIAJKaX €, CKOPIIIIE,
pyHHIBHUM (PaKTOpOM, aH1K YMOBOIO ITOOY/1I0BU €(pEeKTHUBHOI IMMPABOBOi CUCTEMHU.

OpHMM 3 MPUHIUIIB PO3BUTKY KPUMIHAJIBFHOTO 3aKOHOJABCTBA € HOTO Ha-
CTYIHICTb, BIJIMOBIIHO JI0 SIKOi BC1 KOPHUCHI, TOCTATHbO €(EKTUBHI Ta BUBIPEHI Ya-
coM npaBoBi HopmH noBUHHI 3anumiartuca y KK Ykpainu. Pi3ki, kapaunaneHi, ya-
COM HEOOTpYHTOBaH1 3MiHM Y 3aKOHO/IABCTBI 37]aTHI IOCTaBUTH Mepe] MPaBo3acTo-
cyBaueM HaJICKJIajHi, a 1HO1 ¥ He3pO3yMilIl Ta HE3/J0JaHHI 3aBJIaHHs, HACIIIKOM
YOro MOK€ CTaTH cylnepeusauBa npaktuka 3acrocyBanHa KK Ykpainu. Benuka ki-
JILKICTh HE JI0 KIHIISI BUBIPEHUX, 1HO/1 BIABEPTO MOMHUJIKOBUX Ta HEOOTPYHTOBAHUX
pilIeHb 010 KPUMIHAILHOT BIAMOBIAAILHOCTI, MOXKE TiIIpBaTH Bipy JItOJIEH y cripa-
BEJTUBICTH MPABOCY /IS Ta IOXUTHYTHU TIOBAry 10 KPUMIHATBHO-TIPABOBHUX 3a00pOH.

VYkpaina 3apa3 nepexuBae, HalleBHO, HAMCKJIAIHIII YacH 3a BECh Mepioj ii
He3anexHOCTI1. [lopyiiena cTabuTbHICTD Y TTOMITHYHIN, €KOHOMIYHIN Ta COIlaIbHIN
cdepax. 3a TaKUX YMOB 3alIPOBA/I>)KEHHS HEBUBXKCHUX, MPUHIIUIIOBUX, KOHIIETITY-
anbHUX 3MiH 10 KK Ykpainu moxxe npu3BecTd A0 BTpaTH CTablIbHOCTI U y cdepi
KPUMIHAJIBHO-TIPABOBOTO PETYJIFOBAHHS.

BBaxkaemo, 110 BKa3aHWK 3aKOHOIPOCKT MICTUTh PH3WKH HETAaTHBHUX Hac-
JKIB, PO SIKI TOBOPUJIOCS BUIIIE, 3 TAKUX MIpPKyBaHb.

1. Takoro poay uucenbHi 3mMiHu 10 KK Ykpainu (o cyti npomnosuiiisi mpo
CTBOpeHHsI HoBoro Kojekcy) MoxyTh po30allaHCyBaTh CHCTEMY KpPHUMIHAJIbHO-
paBOBUX HOPM. SIKITO NIHCHO € oTpeda y TakuxX GyHIaMEHTAIbHUX 3MiHaX, TO ii
HEOOX1THO peanizoByBaTH LIISAXOM MiATOTOBKU HOBOi pepakiii KK Ykpainu a6o
po3poOku i1 npuitHaTT HOBoro KK Ykpainu. Ilpu upomy, B nepiry uepry, HeoOxi-
JTHO pO3p0oOUTH (CTBOPUTH) KOHIIEITYaIbHI 3acaid KpUMIHAIBHOTO MPaBa, Ha SKUX
OyInyTh IpyHTYBaTHCS BCi mojiokeHHS HOBoro Kojekcy. PerenpHO X BUBUMTH Ta
00roBOPHUTH cepel IOpUINYHOI TpoMajichkkocTi. Haragaemo, o npoekt KK Ykpa-

inn 2001 p. po3pobmnsiBcs mpoTsIrom Oinbiie HiX 8 pokiB, Oylid BpaxoBaHi YHCIIEH-
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H1 IPOMO3UIIii, EKCIIEPTHI BUCHOBKH Ta pEKOMEHAIII] SIK BITUM3HSIHUX, TaK U 3apy-
O1kHUX (axiBIIiB.

2. OCHOBHOIO 1JICEI0 JAHOTO TIPOEKTY € BHECEHHS 3MiH J0 JCSIKUX 3aKOHO1a-
BUMX aKTIB YKpaiHU MO0 peanizailii moyiokeHb KpuMiHAIBHOTO MPOIECyaTbHOTO
kosiekcy Ykpainu 2012 p. (mami — KIIK Ykpainu). 3aKkoHOIPOEKT 3asBJICHO SK Ta-
KW, 110 TOBUHEH <«JIeTani3yBaTH, BBecTH» monoxxeHHs HoBoro KIIK Ykpainu no
KPUMIiHAIBHOTO 3aKOHONABCTBA. MeThes, 30kpema, nmpo Te, mo y KIIK Ykpainu
3 SIBUJIUCH HOB1 MOHATTA, K1 BiACyTH1 y KK Vkpainu, mio i crioHykae 10 BHECEHHS
BIJIMOBITHUX 3MiH JI0 OCTAaHHBOTO. YTIM, caMa MOCTaHOBKA TaKOTO 3aBJAHHS € CY-
MepewINBOIO 1, HaBITh, XUOHOIO. [[IKOM 3aKOHOMIPHO TOCTa€ MUTAHHS: YOMY
npunucu KIIK Ykpainu, To0TO 3aKOHy, SIKHI BUPIIIYE CYTO MPOLETYPHI MUTAHHS
II0JI0 3aCTOCYBaHHS HOPM MaTepiajbHOTO MpaBa, HaOyBalOTh MPIOPUTETHOTO 3HA-
YEHHS Y PO3B’sA3aHHI KPUMIHAJIBHO-TIPABOBUX Mpo0aeM? AJKe HE BUKIUKAE CYyM-
HIBY, 110 IEPBUHHUMH y LIbOMY IIaHI TIOBUHHI OyTH BCE-TaKd HOPMH KPUMiHAb-
HOTO (MaTepiayIbHOT0) 3aKOHOAaBCTBa. Hikojin HOpMHU MpoliecyaabHOIO MpaBa He
MOXXYTh OOIDYHTOBYBaTH HEOOXIJHICTb MPUUHSTTS HOPM MaTepiajibHOTO IpaBa,
00 BoHU € nutie GOpMOIO 1X pearizaiii B 00'€KTUBHIN TIMCHOCTI i 3 111€1 TOYKHU 30-
Py HE MOXXYTh MaTH IPIOPUTETHOTO 3HAYCHHSI.

3. OaHUM 3 OCHOBHHUX 3aBJaHb PO3POOHHMKH 3aKOHONPOEKTY CTaBUJIM BHE-
CeHHs HM3KM 3MIH Ta JMomoBHeHb 70 unHHOTO KK VYKpaiHu cTOCOBHO 3ampoBa-
JUKEHHSI KaTeropii MpOCTYNKY (KpPUMIHAJIBHOTO MPOCTYIKY), SKUH TEKCTyalbHO
Bke 3akpimiennit y KIIK Ykpaiau. ABTopu po3risyBaHOTO 3aKOHOMPOEKTY (¢o-
PMYIIIOIOTH CBOT MPOMO3UIIii, BIAIITOBXYIOUUCH BiJ 171€1 «BBEJACHHS, BTUICHHSD) Ka-
teropii nmpoctynky A0 KK Vkpainu. Takuii miaxia, Ha Haml 0OrJsj, € a0CONIOTHO
HEMPUIHATHUM JIJIS BITYU3HSHOTO 3aKOHOJIABCTBA MPO KPUMIHAIBHY BiOBIab-
HICTh, 00 y pasi Horo 3ampoBaKEHHsS 3 SABIAE€TbCS IO CYTI HE sIKachb HOBa (HE
OB’ s13aHa 3 KPUMIHAJIBHOIO BIIMOBIAAIBHICTIO) KaTEropis JisHb, a I¢ OJHa KaTe-

ropisi 3JI0YMHIB — MOPSJT 31 3JIOYNHAMH HEBEJIMKO1, CEPEHBOI TSHKKOCTI, TSXKKUMU 1
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ocobimmBo TsoKkuMHU B KK VYkpainu 3’gBUThbes 1ie ¥ Tak 3BaHUN KpUMiHAIbHUNA
MPOCTYIOK.

Hagith sikmo npumnyctutH, mo nojoxkeHHd KK VYkpainu noBunHI OyTH
«puctocoBati» 1o npunucis KIIK Ykpainu, To 1 B 1boMy BUIIAJKy BBEIACHHS Ka-
Teropii MpOCTYIKY 70 3aKOHY PO KPUMIHAJIbHY BIAMOBIAQIBHICTD (a1l — KpUMi-
HAJILHUI 3aKOH) € HEOOIPYHTOBAHUM HAaBITh 3 popMalibHOI TOUKH 30py, 60 y KIIK
VYkpainu HeMae mpsMoi BKa3iBKU (BUMOTH, peKOMEHaIlil) Ipo HEOOXiTHICTh 3a-
MPOBAJKEHHS TAKOT'O JISHHS, K KpUMiHAIBLHUM TTpocTymok came 10 KK Ykpainu.
HaBnaku, y m. 7 4. 1 ct. 3 KIIK Ykpainu npsMo Bka3yeThcsi Ha HEOOX1IHICTb 1CHY-
BAHHS OKPEeMO20 3aKOHY YKpainu npo kpuminanvHi npocmynxu®. THaKIIE KaxKyuH,
HaBITh SIKIIO COPUWHATH MO3MIIIIO, 3riHO 3 skoro npunucu KIIK Vkpainu «30-
OOB’S3yI0Th» 3aKOHOJaBL BHOCUTH BinnmoBiAH1 3MiHu 10 KK Vkpainu, T0 B uac-
THHI BCTAHOBJICHHS BIAMOBIIAIBLHOCTI 3a MIPOCTYIKHU 11€ TOBUHHO OYTH peasi3oBa-
HO HE Yepe3 PO3MHUPEHHS paMOK (MeX) KpUMIHAJI3AIll1, a MIJITXOM TPUHHATTS OK-
peMoro (caMoCTiHHOT0) HOPMAaTUBHO-TIPABOBOTO AKTY.

Kpim toro, y pizaux Hopmax KIIK Vkpainu icHye Bka3iBKa Ha 3JJ0YMHH He-
BEJIUKOI Ta CePeHBOT TSHKKOCTI, TSXKKI Ta OCOOJIMBO TSKKI 3JIOYMHH (IUB., 30Kpe-
Ma, 4. 5 cT. 182, 4. 2 c1. 219, u. 1 cT. 497 KIIK VYkpaiun). I{e o3Hayae, 1o 3ampo-
Ba/KCHHS KpUMiHaIbHOTO npocTynky 3 no3uuid KIIK Ykpainu He HOBHHHO 3pyii-
HyBatu icHytouy cucremy KK Vkpainu 1 mogin (kmacudikailiro) BCiX 3J0YMHHUX
JIISSHb Ha 3JIOYMHU HEBEJIMKO1, CEePeAHBO1 TSIKKOCTI, TSDKKI Ta OCOOJIMBO TSIXKKI
(ct. 12 KK VYkpainn). Buxonsuu 3 Toro, 1o came 3a paxXyHOK 3aKpIiIUICHUX B 3aKO-
HI YOTUPHOX KaTEropiil 3JI0YMHIB OXOILIIOETHCS BCE KOJIO 3JI0YMHHHX JisIHb, KpU-
MIHaJIbHUM MpocTyIKam npocto Hemae Micis y KK Ykpainu.

Bxirouenns 1o KK Ykpainu HU3KH HOBHX JTisiHb, HA3BaHUX KPUMiHATBHUMH

MPOCTYNKaMH, CYNEpPeYUTh CaMii KOHIIEMIli KpUMIHAJILHOI BIJMOBIIAIBHOCTI,

8 KpuminaneHWii nponecyambHuii Kojgekc VYkpainu. [Enexrtpommmii pecypc]. — Pexum moctymy

http://zakon4.rada.gov.ua/laws/show/4651-17. — 3aroyioBox 3 ekpaHa.
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0e3MevHOro AiSHHS, K€ MICTUTh CKJIaj 3704nHy, nependadenoro KK Ykpainu (u. 1
ct. 2 KK Ykpainu). BuknaaeHe nmoBHiCTIO TPOITHOPOBAHO aBTOPAMU 3aKOHOIIPOEKTY.
4. Criuparovyuch Ha BUKIIAJICHE, CJI1J] MOTOAUTHUCS 1 3 TO3HUIlE€0 ['0J0BHOTO
HAyKOBO-eKcrepTHOro ympasisHHA (nani — THEY) ctocoBHo Toro, mo 3ampoBa-
JUKEHHS TTOHSTTS «KpUMIHAJIbHE MPABOMOPYLIECHHS» 1 OB’ SI3aHUN 3 LIUM MO CY-
CHUIBHO HEOEe3MEeYHUX AiSIHb Ha KaTEropii 3I04KHIB Ta KPUMIHAJIBHUX MPOCTYTIKIB
€ JOCUTH TPYJOMICTKHM IPOLIECOM, AJIS SIKOTO 30BCIM HEOOCMamubvo GopmMaibHo-
20 NepetiMeHy8anHs NOHAMMSA «3/I0YUHY» HA «KPUMIHAIbHE NPABONOPYUEHHY, Tie-
PEHECEHHS MEHII TSHKKUX 37104uHIB 10 okpeMoi Kuuru 2 Oco6mmBoi yactunu KK
Vkpainu («KpuMiHaJIbHI POCTYIKKW») 31 BCTAHOBJIECHHSAM 32 HUX BIAMOBIIHUX BU-
1iB mokapanp®. MaKTUYHO e PileHHs NPU3BOJUTH IO TOTO, IO TaKi MPOCTYIIKH,
BUXOJISTYM 3 BUAY Ta PO3MIPY CAHKIIIHM 3a iX BUMHEHHS, € HIYUM 1HIIUM, SIK 1€ Of-
HUM 3 PI3HOBHJIB 3JIOYMHIB HEBEIUKOI THKKOCTI. Lle MOSICHIOEThCS TaKOX 1 THUM,
10 KPUTEPIEM PO3MEKYBaHHS 37I0YMHIB HEBEJIMKOI TSKKOCTI M KpUMIHAIBHUX TIPO-
CTYTKIB 10 CYTi BUCTYIIAE JIMIIIE PI3HUILA Yy PO3MIp1 IITpaHUX CTABOK 34 111 TISTHHS.
Heo0xigH0 3BepHYTH yBary i Ha Te, 10 BIJMOBIIHO 0 M. 15 3aKOHOMpOEK-
Ty, IO PO3TJISAIAETHCSA, 3MICT MOHATh «KPUMIHAJIbHE MPABONOPYIICHHS, «3I0UYUH
1 «KKpUMiHAJIBHUN MPOCTYIIOK)» € MO CYTI a0COJIOTHO 1AEHTUYHUM, 00 BCI1 111 isTHHS
BU3HAYAIOTHCS B MPOEKTI K CYCHIIbHO HeOe3NeuHi, BUHHI 1 BUMHEHI nepeadade-
HuM y KK Vkpainu cy6’extom. Illonpasaa, y Tomy x 1. 15 3anpononoBano y 4. 3
cT. 11 KK Ykpainu BCcTaHOBUTH, 10 KPUMIHAIIBHUM MPOCTYIIKOM € JIISTHHS, 1110 «He
micmums o3Haku 3nouuny». OOHAK siKa came O3Haka (YM O3HAKH) BIIPI3HSIOTH
MPOCTYIIOK BiJl 3JI0YHMHY € a0COIOTHO HE3PO3yMIIUM. MOXYTh 3allepeUnTH, 1110 Ha
BIJIMIHY BiJ] 3JI0Y4MHY KPUMIHAJIIbHUNA TPOCTYNOK, Ha JYMKY aBTOPIB 3aKOHOIPOEK-
Ty, HE TATHE 3a 00010 cyauMicTh. [IpoTe HaBpsI YU BIICYTHICTh CYJUMOCTI MOX-
Ha BIJIHECTU JI0 O3HAK MISIHHS, OCKUIBKUA CYAUMICTH (CTaH CyIMMOCTI) € IOpUIUY-

HUM HACIIIJIKOM MPHUTITHEHHS 0COOM JI0 KPUMIHAJIBHOI BiAmOBigaapHOCTI. CKOpiIT

4 BucHOBOK Ha 1poekT 3akony Ykpainu «IIpo BHECEHHS 3MiH [0 AEIKHX 3aKOHOAABUMX aKTiB YKpaiHM 1070
pearizanii moJjoxeHs KpuMiHAIBEHOTO TIpollecyaabHOTO KOIekcy Ykpainm». [EmekrponHmii pecypc]. — Pexum
nocrymy : http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=50664. — 3aromoBok 3 ekpaHa.
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3a BCe, 11€ O3HaKa Ti€l MipU BIUTUBY, sIKa MPU3HAYAETHCSA CY/I0M, @ HE O3HAKa CaMo-
O JISTHHSL.

5. Kareropisi «kpuMiHaJIbHUN MPOCTYHOK», K 1 BUAUICHHS KaTeropli «Kpu-
MiHaJIbHE MPaBOMOPYIIEHH», TOTpeOye peTeabHOi pO3pOOKH CIIOYaTKy Ha KOHIIe-
NTYaJIbHO-TEOPETUYHOMY PIBHI i TOMY HE MOKE MOJISATaTH Y MEXaHIYHOMY JIOTIOB-
HeHH1 ynHHOTO KK YKpainu monoxxennsamu, ski 3akpimieHi y HoBomy KIIK Ykpa-
inn. Ile oOymOBIEeHO B mepuly 4Yepry THUM, IO HOPMHU IMPOLIECYaIbHOTO IpaBa HE
PO3KpUBAIOTh, Ta 1 HE MOXYTh PO3KPHUBATH, MPABOBOI MPUPOAN TaKUX HOBHUX IO-
HSTh, IK KKpUMIHAJIbHE MMPABOMOPYIICHHS» Ta KKPUMIHATLHUN TPOCTYIIOKY.

6. Hait6i1p11 mpUHITMIIOBOT KPUTHKU 3aCIyTOBYIOTh caMe Tl MPOMO3HUIIIi aB-
TOpIB 3aKOHOIPOEKTY, sIKi, HAa HAIly AYMKY, € Jy>K€ JaJIeKUMH Bl T'ymaHizauii
KPUMIHAJIBHOT BIJMOBIJATBHOCTI (X04a, 371aBajocs 0, came Taka MeTa MOCTaBlIeHa
aBTOpaMHU IIPOEKTY), OO peaizallis MPUIKUCIB 3aKOHOMPOEKTY, HABIaKU, BIJILHO YU
HEBIJIbHO, MPU3BOJATE JI0 po3uiupents medxc Kpuminanizayii. lled BUCHOBOK BHU-
IJIMBae caM co0010, ockiabku 10 Kuuru 2 Ocob6mmBoi yactuan KK Ykpainu 3a-
MPOTIOHOBAHO «IIEPEHECTH» HE TIIbKU HU3KY MisHb, K1 BIJIMOBIIHO O YUHHOIO
KK Vxkpainu € 3mounHaMu HEBEJIUKOI TSHKKOCTI, a 1 3HaYHy KUIBKICTh aAMIiHICTpa-
TUBHHUX MPABONOPYILIEHb. MOYXKHA MOTOJAUTUCS 3 TUM, 110 aIMIHICTPATUBHI MIPaBo-
MOPYIICHHS, SIKI 3aKOHOMPOCKTOM «BITHECEHO» J0 KaTeropii KPpUMIHAIBHUX TMPO-
CTYTIKIB, TIO CyTI HE € MPOCTYIMKaMHU y cdepl YIpaBIiHCHKOI AISUIBHOCTI (HAmpu-
KJ1aJ, IpiOHE XyIIraHcTBo, ApiOHA KpaiixKka Touo). KpiM Toro, ciii ypaxoByBaTH,
10 MPU TPUTITHEHHI 10 BIAMOBITATBHOCTI 3a TaKi MPABOMOPYIICHHS MPOIEaypa,
110 HUHI nepeadavena Kogekcom Ykpainu rnpo aiMiHICTpaTUBHI NPaBOMOPYIIEHHS
(mam — KYnAIl), e 3a0e3neuye Hajle)KHUM YMHOM 3aXHCT IpaB, CBOOOJ Ta 3a-
KOHHUX IHTEpEeCIB MpaBomopymHUKiB. OIHAK BUKIAJEHE 30BCIM HE O3HAYaE, IO
TaKi JisTHHS MOBMHHI CTaTH PI3HOBHUJIOM CaMe€ KpUMIHAJIBHUX MPABOMOPYIIEHb 1, 5K
Hachigok: 0ytu BritoueHi 10 KK Ykpaiau, a omke, TATHYTH 32 COO0I0 KpUMiHAIIb-

HY BIJIOBIJIAJIbHICTh; BUHECEHHS (IIOCTAHOBJIEHHS) CYJOM OOBMHYBAJIBHOT'O BUPO-
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Ky; MIPU3HAYECHHsI TOKapaHHs (Hexail HaBITh 1 MEHII CYBOPOIO 1 TaKOTO, IO HE Ts-
THE 332 CO00I0 CYUMOCTI).

3HOBY K TakW IependadyaeMo MOKJIMBI 3ayBaxkeHHs. [[puOIYHUKY 3aKOHO-
IPOEKTY MOXXYTh 3BEPHYTH YBary Ha Te, 110 3aCTOCYBAaHHS 3aXO0JiB KpUMIHAJIbHOI
pernpecii 10 0codu, 0 BUMHUIA MIPOCTYIOK, HE MOB’SA3aHO 3 BUHUKHEHHSIM CTaHy
cyaumocTi. OfHaK 1 B I[bOMY BUIQJKy MU MOJIISEMO TOUYKY 30py NMPEACTABHUKIB
I'HEY, sKi cTaBisAThH IIJIKOM JIOTIYHE MUTAHHS: SIKUM CEHC MPUTATYBATU 0Co0y 3a
BUMHEHHS TIPOCTYIIKIB caMme 10 KpUMIHAJIbHOI BIJIMOBIAAIBHOCTI, KOJM BUIHU, PO3-
MIpH 1 HACTIAKY KpUMIHAJbHUX MOKapaHb 3a Taki JISTHHS Maike HIYUM He BIAPI3-
HSAIOTHCS B1J aAAMIHICTPAaTUBHUX CTATHEHB, 110 niepeadadeHi B KYnAIIl Ykpainu?

3n1aeThes, 10 1 caMi aBTOPH 3aKOHOIPOEKTY BIAUYBAIOTH JESIKY 3aHETOKOE-
HICTh 3 I[bOTO PUBOJY 1 ToMy B [losicHIOBasbHIN 3amuclii 10 3aKOHOIPOEKTY BKa-
3YIOTh, 1110 OCKUIbKU Y KHu31 2 OcobmmBoi yactuau KK Ykpainu Oyzae BcTraHOBIIe-
HO KpPUMIHAJIbHY BIAMOBIANBHICTD SIK 32 MPOCTYNOK HE TUIbKH 3a JISHHS, 11O 32
yuHHUM KK Ykpainu BU3HAIOTHCA 3JI0YMHAMU HEBEJIMKOI TSKKOCTI, a ¥ 3a Ty
HU3KY THX J15iHb, 1110 € HAa ChOTOHI1 aJIMIHICTPATUBHUMHU NIPABOMOPYIIECHHIMHU, ca-
M€ TOMY 3a TIepIIli MPOTIOHYETHCS BCTAHOBUTH OUTBIIT CyBOpPI MMOKApaHHS, a 3a IPYTi
MeHIn cysopi®. ITinxin 3po3yMinumii, ane ske Iie Mae BiJHOUICHHS N0 T'yMaHi3amjii
KPUMIHAIBHOTO 3aKOHOJABCTBA, SIKIIO M B MEpUIOMY, 1 B APYrOMY BHIIaJIKax BCE
piBHO OOBHHYBAJIbHUM BUPOKOM CyAy Oyje Mpu3HAYaTUCS KpUMiHaJIbHE MOKapaH-
Hs 1 0co0a OyJie BU3HABATHUCS 3aCyIKEHOI0 caMe 3a KpUMIHAJIbHE (2 HE SIKEeCh 1HIIIE)
npaBoropyuieHas? Ha sxaib, BIAMOBIIb HA 116 TUTAHHS B 3aKOHOMPOEKTI BiACYTHSI.

Kpim Toro, He Mo)kHa He OpaTu 710 yBaru, 1o MepeBakHa OUIBIIICTh Hace-
JICHHSI HAIIO1 KpaiHU, BUXOJISTUU 13 0araToOpiuHOro >KUTTEBOTO JOCBIAY M MPAKTUKH,
TpaJIuIii, IO CKJIAJUCS B 3aKOHOJABCTBI M peajisiX HAUIOro KHUTTS, COPUMMAIOTh
(¥ miIKOM CIpaBeJIMBO) KPUMIHAIBHY BiIMOBINANBHICTD, SK HAHOUIBII CyBOpPHI

BUJI BIAMOBIJATHHOCTI W TOB’S3yIOTh 1i BUHUKHEHHS 31 BUYMHEHHSM 3JI0YMHY, 1

® TlosicHIOBaNIbHA 3amMCKa 10 NMPOoeKTy 3akony Ykpainu «IIpo BHeceHHs 3MiH [0 JEIKHX 3aKOHOAABUHMX AKTiB
Vxpainu mo/mo peariszaiii mojaoxkens KpuMiHaIBHOTO MPOIeCyanbHOTO KoJAeKey YKpainuy. [EnekTporuuii pecypc].
— Pesxum moctymy : http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=50664. — 3aromoBok 3 ekpaHa.
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TIIBKY 37104MHY. MK THM, BUPIIIEHHS MUTaHHS MIOAO BIAMOBIAAIBHOCTI 3a MPO-
ctynok B Mexax KK Ykpainu HemuHyde nmpusBene 10 Toro, mo: 1) Bennyes3Ha Ki-
JBKICTB JIIOJIeH (3a pe3ybTaTaMu pi3HUX JOCIIKEeHb Bif 8 10 10 minabiioHIB) Oy-
OyTh TNPUTATHYTI HE 0 aJMIHICTPAaTHBHOI YM AKOICh 1HIIOI, a M0 KPUMIHAJIbHOI
BIIMOBIAANIBHOCTI; 2) pO3CIiIyBaHHSI BUMHEHUX HUMHM MPOCTYIKIB Oyje 3a1iCHIO-
BaTUCh B MEXaX KPUMIHAJIBHOTO MpoIlecy; 3) BCl BUHHI OCOOM YYaCHHMKH IIOTO
nporecy OyAayTh BU3HABATUCH IT1103pIOBAHNMHU/O0BHUHYBauYeHIUMH; 4) Ha 1X aapecy
OyJie HaAXOIUTU TTOBIIOMJIEHHS TIPO T1JI03pY Y BUMHEHHI KPUMIHAJIBLHOTO IIPOCTY-
KYy; 5) cymoBuid po3risy (IpOBaKEHHS) MO0 TAKUX MPOCTYNKIB Oy1e 3/1HCHIO-
BaTHCh X0Ya 1 B CIPOIIEHOMY MOPSIKY, ajieé B MeXaX KPUMIHAJILHOTO CYJIOYHHCT-
Ba; 0)cya Oyde BHHOCHTH CTOCOBHO TaKHX [IiHb OOBHHYBAJIbHUN BHPOK;
7) BUHHUH OyJie BU3HABATHCH 3aCy/KCHHM 1 8) 10 HHOr0 OyIyTh 3aCTOCOBYBAaTUCH
KpUMIHAJIbHI MOKapaHHs. €IMHUM BUHATKOM 13 I[bOTO HEBTIIIHOTO MEPETIKY CTaHE
JuIe BIACYTHICTh cyauMocTi. OqHak naHa oco0a Oyae cnpuiiMaTucs COIlalbHUM
OTOYEHHSIM fK Taka, 110 Oyya NpUTITHyTa came J0 KPpUMIHAIBHOI BIIOBIJaIbHOC-
Ti. 3a 110 came: KPUMIHAJIbHUN MPOCTYIOK YM 3JI0YMH — i€ HaBpsa 4u OyJ]e BBa-
XKaTHUCS BXJIMBUM. bibie Toro, y Takux 3acy/»KeHUX HEMHUHY4Y€ BUHUKHE 1 Maca
IHIIUX TPoOJeM, MOB’A3aHUX 13 peali3alli€lo X KOHCTUTYIIMHUX MpaB 1 CBOOO.
(HampuKiaz, 13 mpaleBiIallTyBaHHSIM, BUi3/I0M 3a KOP/IOH, IpaBOM oOupaTH 1 OyTu
oOpaHuM, 3aiiMaTy MEBHI MOCAX TOIIIO).

/. Ha miaTBepakeHHs BUIIEBUKIIAJACHOTO MOLUUIEMOCS JUIIEe HA OJAWH MPHUK-
Jaja, SIKWid, Ha HaIll MOTJISI, € JOCTaTHhO MOKa30BUM. Tak, y HOBIH pemakiii KK
VYkpainu 3anponoHOBaHO Mepen0avynuTy BiMOBIAIBHICTD 32 TAKUN KpUMIHATBHUM
MPOCTYTIOK, K MOPYIICHHS MpaBuil 0€3MeKH JOPOXKHBOr0 pyxy (0e3 HacmiakiB). Y
4. 1 cr. 551 mpoekty «HoBoro» KK Vkpainu Bu3HaueHO, 1110 YMUCHE YU, HaBITh,
HeoOepexxHe (?) MopyIIEHHsT BOJIEM TPAHCHOPTHOIO 3aco0y IpaBuJl Oe3MeKH J0-
POXKHBOTO PYXY, y T.U. 1 TaKe, sIK, HAIPUKJIa/l, IEPEBUIICHHS BCTAHOBICHUX 0OMe-
JKE€Hb MIBUAKOCTI PyXy TPaHCIIOPTHUX 3ac001B Ouibiie, HiXK Ha 20 km/rox (1. 1) abo

MOPYIIECHHS BUMOT JOPOKHIX 3HAKIB YU PO3MITKH MPOI3HOT YaCTHHH JOPOTH (11. 2),
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Oyae MaTu HacIIAKOM KpHUMIHAJbHY BIANMOBIJANBHICTh 32 TaKUi mpocTymok. Mo-
JKHA TUIbKU YSIBUTH, sIKa KIJBKICTh HAacEJICHHS OyJie 3acy/KeHa Ha IiJCTaBl HOPM
KK Vkpainu 3a Taki mpoCTyIKH, Ka KIJIBKICTh CIPaB «3BAJUTHCS» HA CYJIU Ta SKI
MOJKJIMBOCTI i1l KOPYNILIHHUX MPOSIBIB MOTSATHE 3a COOOI0 BCTAHOBJICHHS CaMe
KPUMIHAJBHOI BIAMOBIAAIBHOCTI 32 TaKl JISTHHS.

8. [leBH1 3ayBaskeHHSI BUKJIMKAE 1 3aIIPOMOHOBAHA B 3aKOHOMPOEKTI CHUCTEMA
nokapassb 3a npoctynku. [leprn 3a Bce 11e ctocyethes mrpady. Tak, y 4. 2 cr. 65
HoBoro npoekty KK VYkpainu 3a3HadaeThes, MO «...MTpad HE BBAXKAETHCS Hai-
MEHIIT CYyBOPUM TOKAPaHHSM; HOTO CYBOPICTh 3aJICKHUTh BiJl TSHKKOCTI BUMHEHOTO
KPUMIHAJBLHOTO IIPABOIMOPYIICHHS 1 BHU3HAYAETHCS CAHKINEID CTATTl (YaCTUHU
ctarti) OcobnuBoi yactunu 11p0ro Konmekcy». I3 1poro npuBo iy BUHUKAIOTh OJipa-
3y JCKUIbKAa MHUTAaHb: SIKUM YWHOM CaHKIlA Oy/ne BH3HAYaTH CYBOPICThH IITpady;
CKUTBKM BUIIB mITpady 3a cTymeHeM ix cyBopocTi Oyzae icHyBatu B KK Ykpainu;
AK 1€ PIIICHHS Y3TOJKY€EThCA 3 1€papXI4HOI0 MO0YI0BOIO CUCTEMH (TIEPEiKy) Mo-
kapasb B cT. 51 KK Ykpainu?

OKpiM TOTrO, MU LIJIKOM 3TOJHI 3 MO3UIII€I0 ['0JJOBHOTO €KCIIEPTHOTO yIIPaB-
JiHHSA, (axiBIll SKOTO Y CBOIX BUCHOBKAaX HEOJIHOPA30BO 3BEPTAIM yBary Ha HEJO-
LIJIBHICTh BU3HAYEHHS pO3MIpIB MITpady SK MOKapaHHs 3aJ€KHO BiJl PO3MIPY Mi-
HIMaJbHOI 3ap00ITHOT IIaTH 200 MPOKUTKOBOTO MIHIMYMY, 5Kl KO)KHOTO POKY BH-
3HAYarThCS 3akoHOM Ykpainu «lIpo nepxaBuuii OromkeT YKpaiHu» Ha BiAMOBIA-
HUM piK. AJKe Taka MpaKkTHKa 3 OTJISAY Ha T€, IO 1[I HOPMAaTUBU 3MIHIOIOTHCS He-
3aJIeKHO BiJl 3aBJIaHb KPUMIHAJIBHOIO MpaBa, 3 4aCOM MPU3BOAUTH JI0 TOTO, 1110 PO-
3Mip KpMMIHAJILHOTO MOKapaHHs y BU1 WITpady HE BIANOBIJIA€ CTYNEHIO CYyCHIb-
HOI HeO€3II€YHOCT1 BUNHEHOT'O JTISTHHS.

binbire Toro, 31 3micty wactuau 2-2 crarti 53 KK Ykpainu (B pegakiii npo-
€KTYy) BUILIMBAE, 10 IPU BU3HAUYEHHI PO3MIPY 1ITpady Cya HOBUHEH BUXOAUTH HE
JIMIIIE 31 CTYMEHs CYCIIILHOT HEOE3MEUHOCT] MisIHHS, a ¥ 3 po3mipy cepeOHboMics-
YHO20 00X00Y 3ACYOAHCEHO20 3d PIK, WO nepedysas 8UUHEHHIO KPUMIHATIbHO20 Npa-

BONOPYUIEHHS, A 34 8I0CYMHOCMI OAHUX 3A 3A3HAYEHULl PIK — 3a NONepeoHill pIk,
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WAXOM NOOLNY 00X00Y 3a pik Ha deanaoysms. Ha nymky daxismis 'HEY, 3 sxoro
MU TOBHICTIO 3TOJHI, TaKMi MIAX1J HE BIAMOBIZAE CydacHUM peajisM YKpaiHu,
OCKIJIbKM HE 3aBXJIM MOXXHA BU3HAUYUTHU PEATbHUI CepeTHbOMICIYHUN JO0X1] 0CO-
Ou, sika, HampuKIiIaa, o(pIiliifHO HE TparleBiIamToBana abo 3aiiMaEThCs MiANPUEM-
HULBKOIO TISJIBHICTIO.

Buxknukae 3anepeuenns i mooyaoBa cankiiii ctateit OcobmuBoi vactuan KK
VYkpainn (Kaura 1 ta Kaura 2) y 3akoHONIPOEKTI, 7€, Ha BIAMIHY BijJ Cy4acHOTO
MIJIX01y HaIllOHAJIBLHOI'O 3aKOHO/IABCTBA, 3alPONIOHOBAHO Y IIJIOMY PSIy BHUIIAJIKIB
BU3HAUATH JIMIIE CTYNEHI BUAIB IIOKapaHb, a HE KOHKPETHI X MEXi, B paMKaX SIKHX
CyJl TOBUHEH IMPU3HAYaTH Ty YU 1HITY KOHKPETHY Mipy nokapanHs. [le 6e3micra-
BHO YCKJIQJHUTH pOOOTY Cyly 1 HEMUHYYE MPU3BEIE A0 YUCICHHUX MOMUIIOK. Jiii-
CHO, TaKMH MAX1]] BAKOPUCTOBYETHCS B JACIKUX 3apyO1KHHUX KpaiHax, KOJIHU B CaH-
KI[ISIX 3a3HAYA0OThCSI JIMIIE BUIM 1 TaK 3BaH1 po3psAau (CTYIEH1) MOKapaHb, & KOHK-
pETHI X MeXi BCTaHOBJEHI1 B HOpMax 3aranbHoi yactunu KK. Ane, mo-nepiue, e
HIXTO HE JIOBIB, III0 CaM€ TaKW# MiJAX1Jl € HAMOUIbII MPUHHATHUM 1 Halie(hEeKTUBHI-
M. [lo-npyre, HaBpsAA YU ICHYIOTh NPUYUHU BIJIMOBIISITUCA BiJ] TOTO BITYM3HSI-
HOTO JIOCBiZly, SIKMI HampalbOBYBaBCs 1 BUKOPUCTOBYBABCS ACCSITHIITTAMH 1 3TiA-
HO 3 kUM caHkiis ctatTi OcobmmBoi yactuau KK Ykpainu nie Ta i yactuna, sika
nepeadavyae He TUIBKW TIEBHI BUAW, a ¥ BH3HA4Ya€ Ti MiHIMalbHI i MaKCHUMaJbHI
MeXI1 BIANOBIJHOTO BUIY MOKapaHHs, TOOTO € MEBHUM OPIEHTUPOM AJIs CyIy, B
paMKax SIKOTO HOMY HaJa€ThCs TIPaBO 00paTH MEBHY Mipy MTOKapaHHSI.

9. Baxxko mOTroAMTHCS 3 aBTOpPaMH 3aKOHOMPOEKTY 1 CTOCOBHO 3aIpPOIIOHO-
BAHOTO HUMU BUPIIIEHHS MUTAHHS 100 BiAMNOBIJAILHOCTI 32 HEBUKOHAHHS 3aCy-
JOUKEHUM 000B’A3KYy BUKOHATH PIIIEHHS CYIy MpO BiAOYTTS (BUKOHAHHS) NMpU3HA-
4eHOT0 oMy MoKapaHHs. B mpoekTi mpormoHy€eThCsl B TAKMX BUTAJKAX Pi3HI Bapia-
HTU 3aMiHU HEBUKOHAHOTO (HEBIIOYTOr0) MOKAapaHHS 3a MPOCTYNOK YM 3JI0YHUH
IHITMMU BUJaMU TIOKapaHb, MPUYOMY, SIK MPABHUIIO, OLTBIIT CYBOPHUMHMU.

OpnHak Takui MiJX1J 3aCHOBaHWN HA TTOBHOMY ITHOPYBaHHI JEKUJIBKOX BaXK-

auBUX MoMeHTIB. [lo-mepiie, BiH 30BCIM HE BpaxoBYy€, IO HEBUKOHAHHSA
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000B’s13Ky BiIOyTH TpHU3HAYCHE CYJIOM MOKApPaHHS MOXE CTAaTUCS 3 00 €KMUBHUX
npuyun, TOOTO 3 HE3aJEKHUX BIJl BOJI 3aCyIPKEHOT0 00CTaBUH, KOJIM B HbOTO BijI-
CyTHsI ()aKTHYHA MOXJIMBICTb, HAIIPUKJIIA, CIUIATUTU NMPU3HAUYCHUN oMy mTpad. |
30BCIM IHIIIA CUTYAIlisl MA€ MICIIE TaM, J€ Maro4u maKy MOXCIUBICMb, 3aCYKCHHMH,
HE 3Ba)XalOuW Ha 1€, YMUCHO YXUIAEMbCSA IO 8i00Y8AHHS (BUKOHAHHS) NOKAPAHHAL.
3po3yMijio, MO y MEPIIOMY BUIAAKY IIUIKOM CIpPaBEIJIUBUM Oyne pileHHs abo
po 3aMiHy MPU3HAYEHOTO 3aCyKEHOMY MOKapaHHS 1HIIUM Horo BUAOM (IpUYO-
My, SKIIO 11€ MOXKJIMBO, TO, SIK MPABUJIO — OLIBII M’ SIKMM), a00, HaBITh, MPO 3BLJIb-
HEHHS Horo BiA HeBiAOyTOro nokapanus. Came Takui MiAXiJ A0 BUPIIICHHS [ILOTO
nuTaHHsA 1 peanizoBanuii B unHHoMy KK (Hanpuknan, 4. 3 c1. 57, yactunu 2 Ta 3
ctT. 84 KK). Illo ) cTOCYeThCA yXunenHs 6i0 NOKApauHs, TO SIK 1€ 3a3HAYEHO Y
yuaHoMy KK VYkpainu (4. 5 cT. 52) Take missHHS Ma€e HACIIAKOM KpUMIHAIBHY Bij-
MOBIIAJIbHICTh, niependaveny crarTsaMu 389 ta 390 KK Vkpainu, ToOTO BU3HAETH-
csl caMOCTIMHUM 3104rHOM. [lo-apyre, aBTOpu 3aKOHOMIPOEKTY HE BPAaXOBYIOTH 3a-
cHoBaH1 Ha mosiokeHHsX Koucrutymii Ykpainu (ct. 124) 1 3akoHy YkpaiHu Bij
7 muamas 2010 p. Ne 2453-VI «Ilpo cynoyctpiit 1 craryc cyaaiBy» (ct. 13) mpunucu
3arajbHOI HOpMH, sika copmynboBaHa B cT. 382 KK Ykpainu 1 3riiHO 3 KOO pi-
HICHHS CYJly € CBOEPITHUM «3aKOHOM» JJII KO’KHOT'O KOHKPETHOI'O BUMAAKY MOT0
MIOCTAHOBJICHHS 1 TOMY YMHUCHE yXWJICHHS B1J] BUKOHAHHS OYyIb-SIKOTO TaKOro pi-
IICHHS, a TUM OUIbIlIEe TAKOTO, SIKE MOB’s13aHe 3 3aCy/KEHHSIM J0 BiMOBIIHOIO BU-
1y 1 MIpY TOKapaHHs 3a KPUMIHAJIBHO KapaHe JIsIHHS, € 3JI0YMHOM MPOTH IIPaBo-
cynas. Hapemiri, ciij Haraaatu, 1o 3aMiHa OJHOTO BHUAY IOKapaHHS 1HIIUM BHa-
CIIJIOK YXWJICHHS 3aCyKEHOTO BiJ Horo BigOyBaHHA Bxke icCHyBaia B Hopmax KK
1960 p. 1 mpakTHKa i1 3aCTOCYBaHHS JI0BEJIa TOBHY HECIIPOMOXKHICTh CaM€ TaKOTO
BapiaHTy BUPILIEHHS ILOTO MUTAHHSI, 10 OYyJIO MPEeIMETOM HEOJHOPA30BO BHUCIIO-
BJIIOBAHUM KPUTHYHUX 3ayBa)KEHb 1 CTAJO0 OAHIEIO 3 TOJOBHUX NPUYMUH BIIMOBU
BiJ Hioro 3anpoBamkeras B KK Ykpainu 2001 p.

10. XoTinocst 6 3BepHYTH yBary M Ie Ha OJWH MOMEHT, TNOB’S3aHUN 31

Cpo0O0I0 «BTUICHHSD MPOCTYNKY 1O CUCTEMHU KPUMIHAIBHOTO 3aKOHOJABCTBA.
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SIK110 mo3uilist aBTOPIB 3aKOHOMPOEKTY CTOCOBHO BIAHECEHHS /10 MPOCTYIKIB HU3-
KM TUX aJMIHICTPAaTUBHUX MPABOMOPYIIEHbB, SIKi, IO CYTi, HE € yIpPaBIIHCHKUMH,
IIJIKOM 3pO3yMLJIa, TO K1 K caMe KPUTepii MOKJIaICHO HUIMU B OCHOBY BIJIHECCHHS
710 KpUMIHAJbHUX MPOCTYIKIB TUX [1siHb, SIKI HUHI BU3HAIOTHCS 3J0YMHHUMH, 3a-
JIMIIAETHCS] HE 30BCIM 3pO3yMUTHM. 3J1a€THCS, PO3POOHUKH 3aKOHOIIPOEKTY BiJHEC-
JIM JIO TaKUX MPOCTYMKIB JIUIIE JAESAKi 3JIOYMHN HEBEJIUKOI TSKKOCTI. ToMy oapasy
K BUHUKAIOTh MMUTAaHHS: YOMY CaMe Ti 37I0YMHU HEBEJIUKOI TSKKOCTI, 10 3a3HAUEHI
B 3aKOHOIPOEKTI, HEOOX1THO BU3HATH KPUMIHAJLHUMHU MPOCTYIKaMH, a 1HIII 3J10-
YUHHI JISTHHS TaKOTO K CAMOTO CTYTEHS TSKKOCTI HE BU3HAIOTHCA TakuMu? Yu 00-
I'PYHTOBAHO BM3HABATU MPOCTYNKAMU TaKl 3J0YMHHI JIiSIHHS, SIKI HOCSITh HACHJIb-
HUIIBKUI XapakTep 1 MOCATAIOTh Ha 3J0POB’S JIOAWHU (HAMPUKIIAM] JETKl TUTeCHI
yImKopKeHHs)? Uu mpumycTMMO BU3HABATH MPOCTYIKOM, SIK 1€ MPOMOHYETHCS,
Take JisSiHHA, K 1morpo3a BOMBCTBOM? YoMy aBTOpH 3aKOHOIPOEKTY 30CEpEanin
CBOIO yBary JIMIIE Ha 3JI0YMHAX HEBEJIMUKOI TSXKKOCTI 1 OMUHYJIH AesIKi HeoOepexkH1
3JI0YMHU CEPETHBOT TSHKKOCTI?

OTtxe, mepil HIXK BIAHOCUTH Ti YU 1HIII 3JIOYUHU JO0 YUCJIA TMPOCTYIIKIB, HE-
O0X1/IHO, SIK YSBIISIETbCA, 3aMpPOINOHYBaTH CHCTEMY KpHUTepliB (00’€KTUBHHX 1
Cy0’€KTMBHMX YMHHUKIB), SIKI TOBUHHI CIYTyBaTH YITKOIO IiJICTABOIO JJIS B1JIOOPY
JI0 KOJIa TIPOCTYMKIB TUX JisiHB, K1 HA TEMEPINTHIA Yac BU3HAIOTHCS 3JTOYMHAMH.
AJie y 3aKOHOMPOEKTI TaKOi CUCTEMU KPUTEPIiB HE HABOIUTHCSI.

11. Husky 3ayBakeHb BUKJIMKAE i [losicHIOBaIbHA 3amucKa /10 3aKOHOIpOe-
KTY, sIKa 3/1e0UIBIIOT0 MICTUTh MPUOIU3HO TaKl (Ppa3u: «1ie MUTAHHS CIJIiJl BUPILIH-
TH TaK», «11€ TOJIOKEHHS 3aIIPOIIOHOBAHO BUKJIACTH TaKUM YMHOM, Y TaKld pellak-
1ii», «BIAMOBIIAJBHICTh 32 TaKe MISTHHS CJ1J] BUKIIOYUTWY». |HIIMMU CJIOBaMHU, Y
OUTBIIIOCTI BUIAKIB 3alIPOTIOHOBAHO JIMIIIE «TOJe» pileHHs abo chopMyIbOBaHO
Ty 4YM 1HIIYy HOPMY, fIKa, Ha JYMKY aBTOPiB 3aKOHOIPOEKTY, MTOBUHHA OYTH BKJIIO-
yeHa 10 KK Ykpainu um Bukitouena 3 Hporo. Lo x crocyerbest Toro, uomy came
TaKUM YMHOM MTOBUHHO OYTU BUPILIEHO MUTAHHS, SIKI € KOHIIENTYaJIbHI MepeyMo-

BU 3aJiJI1 TAaKOTO PIIICHHS, TO, SK MPaBWJIO, Taka apryMeHTallis BiacyTHsA. Taxi
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IPOTAJIMHU y 3aIPONOHOBaHIA KOHLEIIIIi, BIICYyTHICTh ITPYHTOBHUX 1 IEPEKOHJIH-
BUX apT'yYMEHTIB Ha KOPUCTh TI€1 YU 1HIIOI MPOMO3HIIii MOPOKYIOTh CYMHIBU CTO-
COBHO MPABUJIBHOCTI 00PAHOTO HUIAXY.

12. binpmr  TOro, aBTOpPU 3aKOHOMPOEKTY HE OOMEXKYIOThCS JIUIIE
PO3B’sI3aHHSAM MPOOJIEMHU BIATIOBIAAIBHOCTI 32 IPOCTYIKHU, a i BUCJIOBIIOIOTH LTy
HU3KY MPOMO3ULIN 1010 ynockoHaneHHs: HopM yuHHOro KK VYkpainu — mo cyrti
MIPOTIOHYIOTH HOBY HoT0 penakiito. [Ipu nmboMy nepeBakHa OUTBIIICTD MPOTO3UIIINA
BiJIOOpaXkae, K 3/1a€ThCS, JIMILE AYMKY aBTOPIB MPOEKTY M JaJeKo HE 3aBXKIU
CIIBIA/Ia€ K 3 TEOPETUYHUMU TO3HUIIISIMHU, BUCIIOBIICHUMH MPEACTABHUKAMH HAy-
KM KPUMIHAJILHOTO MPaBa, TaK 1 3 HAMPALbOBAHOIO MPAKTUKOIO 3aCTOCYBaHHS KPH-
MIHAJTLHOTO 3aKOHOMaBcTBA. Hampukian, 3anponornoBano Bukiountu 3 KK Yipa-
iHM HOpPMH, SIKUMHU TiepedauyeHo okpeMy (CHeliaibHy) BiIOBIIAIBHICTh 3a MOCS-
raHHs Ha JKUTTS MPALIBHUKIB MPABOOXOPOHHOI'O OPraHy Yd CYAJIIBCHKOTO KOPITY-
cy. Y MOSACHIOBAJIbHIN 3aMHKCLI 3a3HAUYEHO, 110 apTyMEHTOM Ha KOPUCThH BUPIIICHHS
HOTO NTUTAHHS CaM€ TaKUM YMHOM € TOJIOKEHHS MpOo Te, 110 I AISTHHS, Mepil 3a
BCe, IOCATAIOTh Ha JKUTTSA JIIOJIMHH, a II¢ 0J1aro € HauIiHHIIINM W HE B1JHOBJIIOBA-
JBHUM 7151 OyIb-SIKOT 0COOM HE3aJIeKHO BiJ TOTO, SIKY MOCaJAy BOHA 3aliMa€ 9 sIKi
byHKIiT BUKOHYe. He BUHMKAae CyMHIBY B TOMY, IO KHUTTS OYy/Ib-SIKO1 JIFOJAMHU HE-
3aJIe’KHO BiJI TOTO, JIO SIKOT COIIaJbHOT TPy BOHA HAJICKUThH, TOBUHHO OXOPOHS-
TUCS. HOPMaMU KPUMIHAJIBHOTO 3aKOHOAABCTBa PiBHOIO Miporo. OnHak mo3a yBa-
rOI0 aBTOPIB 3aKOHOIPOEKTY 3aJUIIAETHCS T€, 110 MOCSITAHHS Ha KUTTS OKPEMHUX
KaTeropiii rpoMajsH (HampuKIIaj, MpaliBHUKIB TPABOOXOPOHHUX OPTraHiB Yd Cy-
JIIBCBKOTO KOPITYCY) 3/IIMCHIOETHCS TOJIOBHUM YMHOM 1 TEPIIl 3a BCE Y 3B A3KY 31
311CHEHHSIM HUMHU OCOOJIMBOIO POAY JISUTBHOCTI 1 3 METOKO MIEPEITKOUTHU 11 BUKO-
HaHHIO a00 MOMCTH 3a ii BUKOHaHHS. ToMy OCHOBHHUM Oe3mocepenHiM 00’€KTOM
WX TOCITaHb € BIIHOCUHM Y cdepl 1€l AISIbHOCTI (HAaIpUKIIa, 1IHTEPECH MPaBo-
cynns). [Hakme kaxkydu, IIKOJa 3aMOIIIOETHCS 0/Ipa3y KUIbKOM 00’€KTaMm, 110 3a-
KOH 1 BpPaxoOBY€, BCTAHOBIIOIOYM BIJMOBIIAJBHICTh 3a TaKl JISHHS B OKPEMHUX —

crienianbHUX (a He 3aranbHux) HopMmax KK.
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[Hmumit npuknag. 3anpomoHOBAHO BUKIIOYUTH HOPMHU MPO KPUMIHAJIBHY
BIIMOBIANBHICTh 3@ BTPYYaHHS B AISUIBHICTh MPEICTABHUKIB MPABOOXOPOHHHUX
opraHiB 1 cyaaiBcekoro kopmycy (crarti 343, 376 uunnoro KK VYkpainm), sike
3IACHIOETHCS Y 3B’SI3KY 3 1X 3aKOHHOIO AISUTBHICTIO 1 MAa€ Ha METI MPUMYCHTH iX
NPUMHATH He3aKOHHE pimeHHs. OHaK Taka MPOIO3uIlis aOCOIOTHO ITHOPYE (ak-
TH HAIIO1 COIIAIbHOT IIMCHOCTI, JIe TaKl BTpy4YaHHs, 0COOIMBO 3 OOKY MOYKHOBJIA-
JIIiB, MalOTh, Ha >Kajb, JOCTaTHHO PO3MOBCIOJKEHHUM xapaktep. Tomy I HOpMHU
MaloTh HEOILIIHEHHE PEBEHTUBHE 3HAUYEHHSI, a IX HE JIy>KE 4acTe 3aCTOCYBAHHS, BO-
YEeBU/Ib, HE € CBITUEHHSM BIJICYTHOCTI TAaKUX JIISIHb Y PeaisiX HAIIOTO )KUTTH.

13. [loBepTarounch 10 OCHOBHOI 1711 3aKOHOMPOEKTY (11100 BUPIIICHHS MHU-
TaHHS TIPO BIMOBITATBHICTS 3a MPOCTYMOK), 3a3HAYMMO, 110 OJTHAM 13 HAMPSMKIB
pedopMyBaHHS KPUMIHAJIBHOTO 3aKOHOJABCTBA BianoBiaHO 10 Konuemnuii pedop-
MYBaHHSI KpUMIHQJIBHOI IOCTHIIIT, 3aTBepKeHOT YKazoM [Ipesunenrta Ykpainu Bia
8 kBiTHs 2008 p. No 311/2008, € BnpoBamKeHHS B 3aKOHOJIABCTBO Y KpaiHU KpUMi-
HaJILHOT'O MPOCTYIKY. BiamosigHo Ao 1iei Konueniii, 70 Kareropii KpuMiHaJIbHUX
(miACyIHUX ) MPOCTYTKIB MalOTh OYTH BIJTHECEHI:

a) OKpeMi TisiHHS, 110 3a YUHHUM KpuUMiHaIbHUM KOJEKCOM YKpaiHu Haje-
’KaTh JI0 3JIOYMHIB HEBEJUKOI TSAKKOCTI, SIKI BIJMOBIIHO JO MOJITUKUA T'yMaHi3allii
KPUMIHAJIBHOTO 3aKOHOJABCTBAa OyAyTh BH3HAHI 3aKOHOJABIEM TaKHUMH, IO HE
MalOTh 3HAYHOTO CTYTEHS CYCNUIbHOT HEOe3MEeKH;

0) nependaueni ynHHUM Konekcom YkpaiHu mpo aJMiHICTpAaTUBHI MPaBoO-
HNOpYILIEHHS AISTHHS, SAKI MalOTh «CYJOBY IOPHUCIUKIIIO» 1 HE € yNpPaBIiHCHKUMHU
(aAMIHICTPAaTUBHUMHM) 32 CBOEIO CYTTIO (JIpiOHE XYJIIraHCTBO, ApiOHE BUKpaJACHHS
Yy>KOTro MaiiHa TOIIIO).

YuHHE KpUMiHATBHE 3aKOHOJABCTBO YKpaiHM Ha TEMEPINIHIM Yac MICTUTh
1Ty HU3KY TaKUX JIisIHb, SIK1 32 CTYIIEHEM CBO€i CYCHIJIbHOI HEOE3MEeYHOCTI AaJIEKO
HE 3aBXIM BIAMNOBIIalOTh MOHATTIO Ta 3MICTY 3JI0YHMHY, SK HaWOLIbII CYCIHIJIBHO
He0e3MeYHOro BU Iy TPaBOIMOPYIIEHb, 1110 00YMOBIIIOE HEOOX1THICTh 1 AOLIBHICTD

ix pexpumiHamizaiii. Pa3om 13 mum, Taki 3JJOYMHHI Ha TEMEPIIIHIN Yac JisTHHSA, BO-
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4YeBU/Ib, OTPEOYIOTH 1HIIOI (OpPMHU MyOIIYHO-TIPABOBOTO BILTUBY, BIIIMIHHOI BiJ
KPUMIHAJIBHOI BIAMOBIAATBHOCTI.

Amnani3 yunaHoro KYnAIl no3Bosisie 3poOMTH BUCHOBOK, IO JISIHHS TaK 3Ba-
HOT «CYJOBOT IOPUCIUKIIIT» TEK BUMAraroTh CIEIIAIIbHOI MPOIIEAYPH PO3CITiTyBaH-
HS Ta PO3MIISIAY, siKa Ha AaHui yac y mexax KYnAll peanizoBana ganeko He y Mo-
BHOMY 00cs31, aje ii BTIJICHHS B 3aKOHOJAaBCTBO BKpail HeoOxiaHe, 60 BOHA CTBO-
proBasia 0 HeoOXifHI MpaBOBi (3aKOHO/ABYi) TapaHTii 3a0e3MedeHHs] MOBHOI Ta
BCEOIYHOI OXOPOHU IpaB 1 CBOOOT 0cOOH, SIKa MPUTATYETHCS 10 BIIMOBIAAIHHOCTI.

BrpoBamxkeHHsT B 3aKOHOJIABCTBO YKpaiHU KPUMIHAIHHOTO MPOCTYIKY MO-
JIMBO JIEKUIbKOMA IIJISTXaMHU.

A. 30Kpema, 3 ypaxyBaHHAM HasIBHOCTI IHCTUTYTY KPUMIHaJIBLHOTO MPOCTYII-
Ky y unaHoMy KIIK VYkpainu, icHye MOXIJIMBICTh BUPIIIEHHS MUTAHHA IIOAO MPO-
ctynky B Mexax KK Vkpainu nuisixom 3anpoBa’KeHHS MOHSTTSI KPUMIHAJIBHOTO
IPOCTYIIKY SIK CAMOCTIMHOI KaTeropii 3J10YMHHUX NigHb. [Ipu nboMy MoxHa Oyi0
0 mependaYnTH 3a BUMHEHHS I11€1 KaTeropii 3J109MHIB O1IBIT M K1 BUIU MOKapaHb
Ta BCTAHOBHTH, III0 BYMHCHHS TaKMX JiSHb Ta MPU3HAYCHHS 32 HUX IMMOKapaHb HE
TATHE 32 c00010 cyauMOcTl. OCKIIBKU 10 «KPUMIHAIBHUX MPOCTYIKIB» MPOMOHY-
€THCSl BITHECTU 1 HU3KY aJMIHICTPATUBHHMX IMPaBOMOPYIIEHb TaK 3BAHOI CYA0BOI
IOPUCUKINT, TAKUHA TIX11 JO3BOJIUB OM PO3IIIAIATH 1X 32 CHEIaTIbHOI0 MPOIIETy-
poto, o Bxke mictutbest y KITK Ykpainu.

OpHak Takuid MiaXiJ, LUBSIXOM peani3allii SKoro sk pas 1 iIyTh aBTOpU PO3IJIsi-
JyBaHOTO 3aKOHOIIPOEKTY, HeMuHyue npusgede 00 QaxmuiHo20 PO3UUPEHHST MeHC
KpUMiHanizayii, OCKIJIbKYU JIISIHHSA, SIK1 Ha TETEPIIIHIN Yac BU3HAIOTHCS aJIMIHICTpaTH-
BHUMH TTPABOMIOPYIICHHIMH, BIIITOBITHO JI0 3aIPOIIOHOBAHOTO IMTiX0MY OYIyTh PO3-
TIISJATUCS SIK 3JI0YMHHI, & OTKE TSATHYTH 32 COOOI0 KPUMIHAIbHY 8IONOBIOANbHICMb 1
3aCY0HCeHHsL 0COOU 0OBUHYBATILHUM BUPOKOM CYOY, HABITh 3a BIICYTHOCTI CYJTUMOCTI.

Buknanene cBiTUUTh, 10 BUPIIIICHHS TOCTABJICHOI MPOOJIEMH Y TaKHid CIOCIO
HaBps YU € JIOIUIbHUM W BAaUM, 00 MaTUMETE CBOIM HACJIJKOM 1CTOTHE 3011b-

HIEHHSI KUTBKOCTI 0C10, MPUTITHYTUX O KPUMIHAIBLHOI BiJINOBIIATBHOCTI, TIPUUOMY,
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3a HE3HAUHI 3a CTYIIEHEM CBO€i HEOe3MeKu AISHHSA, 1110 MOXKE MPHU3BECTU 0 3aiBOTO
HaMpy>KEeHHS Y CYCIUIbCTBI, HEBUTIPABIAHOTO OOMEKEHHS MpaB 1 CBOOO OCOOUCTOCTI.

B. [Hmmit miaxia nonsirae y BUpIIIEHHI BKA3aHUX 3aBAaHb y paMmkax Komek-
cy YkpaiHu npo aaMiHICTpaTUBHI MPAaBONOPYIIEHHS. Y TIM BiH TaKOX HE Y MOBHIN
Mipi BUpINIYy€e Mpo6siemMy, 00 32 YMOBHU PO3MIILICHHS IHCTUTYTY MIPOCTYIIKY B MEXKaxX
KVYnAIl ocoba, nmputsarHyta A0 BIANOBIIAIBHOCTI, (pakTHuHO Oyae mo3daBieHa
TUX MPOIECYaTbHUX MPABOBHUX rapaHTid, SKI € HEOOXITHUMH AJisi BCEOIYHOrO 3a-
XHUCTY TpaB 1 cBOOO 0OCOOUCTOCTI.

Kpim TOro, 3a Takoro migxoay HE BUPILIYETHCS 1 MUTAHHA MPO T€, YOMY Ha
nanuit yac y KYnAIl micTaTbest ax HISIK HE BJIACTHBI HOMY HOPMH, SIKI BCTaHOB-
JIOIOTH aJMIHICTPATUBHY BIAMOBIJANbHICTh 3a TakKi IMPaBOMOPYIICHHS, $KI HE
NOB’s13aH1 3 MOCSTaHHSM Ha YMPaBIIHCHKI BIIHOCHHHM 1 3a CBO€IO MPHUPOIOIO HE €
CyTO aJIMIHICTPAaTUBHUMH (HANPUKJIaJ, ApiOHE BUKPAJACHHS Uy>KOro MaiiHa, IpioHe
XYJITaHCTBO, MMOPYIICHHS MPaBuiI O€3MEeKH JOPOKHBOTO PyXy TOMIO).

B. HaBenene cBimuuTh, 10 HAWOIIBIN JOIUIBHUM YSBISETHCS BUPIIICHHS
npoOJieMH BIAMOBIJAIBHOCTI 3a MPOCTYIIOK Y MEKaX OKPEMOTO HOPMATHUBHOIO aK-
Ty — 3akony (Kozmekcy) Vkpainu npo npocrynku®. Po3pobka i peanizaiisi BKazaHo-
IO HOPMATUBHOTO aKTy CTBOPHUTH MIACTaBHU Uisi (OPMYBaHHSI CAMOCTIMHOTO BUAY
IOPUANYHOI BiJIMOBIAATBHOCTI, IKUW € BIIMIHHUM SIK BiJl aJIMIHICTPaTUBHOI, TaK U
BiJl KpUMIHAJILHOT BiJIITOBIIaTLHOCTI.

Takuii HOpMaTUBHUM aKT MOXKE CKJIAJATUCA 3 MPbOX YACTNUH.:

— 3arajgpHa 4YacTWHA, SiKa OyJe MICTUTH 3aKOHOJABYl IOJIOXEHHS II0J0
npUHIMIIB Ta 3aBaaHb 3akoHy (Kojekcy) mpo mpocTymnku, MOHATTS MPOCTYIIKY,
CTajlii Moro BUMHEHHS, CIIBYYacTl Y HbOMY, HABOJUTH CUCTEMY (TIEPEIIiK) CyI0-
BUX CTSTHEHb 332 HOTO BUMHEHHSI, BUPIIITYBAaTH MUTAHHS MPO 3BUTbHEHHS BiJl BIJIO-

BIJTAJILHOCTI Ta B1Jl CTATHEHHS, TOIIIO;

® Takuii MUIAX B’KE NPONOHYETHCS OKPEMHMMHM HayKoBUsAMHM. Jus., Hanp., Tamiii B. 5., Tiotiorin B. 1., Kannina
O. B., I'pomemnskwuii 1O. B., baiima A. O. Konmemmiiss BIpoBapKeHHS NPOCTYNKY NOUIAXOM MPHAHATTS 3aKOHY
(Konexcy) Ykpainu mpo mpocTynKH (IpoeKT aiist oorosoperHs) // Opuanaanii Bicauk Yipainn. — 2014, — Ne 21. —
C.12,13; Ne 22. - C. 12, 13; Ne 23. - C. 12, 13.
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— Ocob6nuBa yacTuHa, sika OyJe MICTUTH CUCTEMHUH OMKHC BHYEPITHOTO IIe-
pemiKy MPOCTYIKIiB;

— IIpouecyanbHa yacTuHa, sika OyAe MICTUTH CHelialbHy MPOLEnypy 11010
PO3CIiIyBaHHS Ta CyJI0BOTO PO3IJISAY MPOBAKEHb MPO MPOCTYIKHU.

[IpaBoBa nporeaypa NpoBaIKEHHsI PO MPOCTYNKU NpH IIbOMY He Oyne 00-
TSOKEHa OOMEXXEHHSAMHU, XapaKTePHUMH JIJIsl PO3IIISLYy CIIpaB PO 3JI0YMHHU, OJHAK
BOJIHOYAc OyJie CTBOpIOBATH BCEOIUHI rapaHTii epeKTUBHOTO 3aXUCTY IpaB 1 CBO-
00J1 BUHHUX 0C10 Ha BiMIHY BiJ icHytouoro 3apa3 y KYnAIl nopsaky s crpas
«CyZIOBOT IOPUCIUKIIID.

KpimM TOro, npuiHATTS TaKOTO OKPEMOro (CaMOCTIHHOI0) HOPMATUBHOTO aK-
Ty MPU3BEIE J0 TapMOHI3aIlii 3aKOHOJaBCTBA YKpaiHW 3 3aKOHOJABCTBOM KpaiH
€Bponu, HAOMMKEHHA J0 €BPONEHCHKUX MPABOBUX CTAHIAPTIB W OUIBILI YiTKOTO
PO3MEXXyBaHHS MK cpepamMu aJMiHICTPAaTUBHOT Ta KPUMIHAJIBHOI BiAMOBIaIbHO-
cti. Came TakuM HUIIXOM BHPILICHO 110 MPoOIeMy B LLIiH HU3LI 3apyOlKHUX Kpa-
in. Lle, nanpuknan, 3akonu: Pecnybmiku Cep6isa «IIpo npoctynku» (2007 p.), Pe-
cny6miku Cnoenist «IIpo mpoctynku» (2002 p.), Xopsatcekoi Pecnyoumiku «I1po
MPOCTYIKH MPOTH MyOIYHOTO MOPSAKY Ta crokoo» (1990 p.), YUecbkoi Pecmy0uti-
ku «IIpo mpoctynku» (1990 p.) Ta iH.

Sk BUIUIMBA€E 3 BUILIEHABEACHOIO, PO3POOHUKH 3aKOHOMPOEKTY oOpayii He
HAWOIBII ONTUMATFHUN TIUIAX BIPOBAKCHHS KaTEropii MpPOCTYNKY J0 3aKOHO-
naBcTBa Ykpainu. Ha nHamry aymky, 1 mpoOjieMa MOBHHHA BHPIIIYBaTHCS Ha
MPUHITUTIOBO IHIKX 3acajax, ki 0 AificHO 3a0e3medyBaiu TyMaHi3alliio KpuMiHa-
JLHOTO 3aKOHOJIABCTBA M BUKIIOYAIM O HEMUHYYE I HIYMM HE BHUIIPABIAHE PO3-
IMIMPEHHS MEX KpUMiHaMI3alll 3a paxXyHOK BCTAHOBJICHHS BIJMOBITAJIBHOCTI 3a
BUMHEHHs npocTynkiB B pamMkax KK VYkpainu. [laneki BiJ 1O0CKOHAJIOCTI, K ysB-
JISIE€THCSI, ¥ BUCJIOBJICHI B 3aKOHOIIPOEKTI MPOMO3HUIlii CTOCOBHO 3MiH Ta JOTIOBHEHb
1 Tux HopM KK, siki BUPINIYIOTh TUTaHHS CYTO KPUMIHAJIBHO-TIPABOBOTO XapakTe-
py. 3aranoM, 3a3Ha4eHi 3ayBaKCHHs, Ha HAIIl TIOTJISA/I, CBIAYATh PO HEMOXKIIUBICTh

PEKOMEHAYBAaTH BKa3aHUN 3aKOHOIPOEKT J10 IPUNHSATTS.
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Tayuu B. A., Tomiwzun B. U., I'pooeukuit IO. B., baiioa A. A. Ewe oona
HONBIMKA (QYMAHUZAUUW) Y207108HO20 3AKOHOOAMEIbCMEA YKpaunvl

Ananuzupyromes paznuunsle n00Xo0vl peuleHusi 60npoca 0 Yenecooopasto-
CMu YCMaHo81eHUsl OMEemCcmeeHHOCMU 3d NPOCMYNOK 8 0eUCm8yiouem 3aKOHO-
oamenvcmee YKpauHvl, a makice OCHOBHble KOHYENMYalbHble NOJONCEHUs] HOPM
MaAmepuaibHo20 U NpoyeccyalbHo2o npasa o npocmynke. Iloosepearomes kpumu-
Ke noJnodicenusi npoekma 3axona Yrpaunwvt Ne 4712 om 16 anpens 2014 200a. Co-
MHUMENTbHOU NpeoCcmasisiemcs OCHOBHAs UOesl 2M0o20 3aKOHOnpoekma 00 ycma-
HOBNEHUU OMBEMCMEEHHOCMU 3d NPOCMYNOK 6 pamKax Y2o01068H020 Kooekca
Vkpaunwi. B cea3zu ¢ smum HeoOOCHOBAHHbIMU ABNAIOMCA NPEONONHCEHUS O 3AMEHE
HOHAMUSL «NPECMYNHOCMb OEsIHUAY HA €20 «Y20Jl08HYI0 NPOMUBONPAGHOCNbY, a4
makoice 0 8HEOPeHUU Kame2opuu «y20JI06HO€ NPABOHAPYUEHUE», KOMOPOE BKIIO-
yano Ovl 8 cebsi makue e2o 8Udbl, KaK npecmynjienue u nPpoCmynox, u op.

IIpeonacaemcs 6onee yenecoobpasnoe peuienue 8onpoca o 6HeOpeHuu Ka-
mez2opuu «NPOCMYNOK» 8 3aKOHOO0AmenbCmeo YKpaunvl nymem NPUHAMuUs Om-
0enbHo20 Hopmamueno2o akma — 3axona (Kooexca) Yxpaunvt o npocmynkax. H3-
JIOJHCEHbI OCHOBHbBLE KOHYENMYAIbHbLE NOJIONHCEHUS MAK020 HOPMAMUBHO20 aKMA.

Knioueevle cnosa: npocmynok, y20106Hblii NPOCMYNOK, OMBEMCMEEHHOCb
3a NPOCMYNOK.

Tatsiy V. Ya., Tjutjugin V. I., Grodetskyi Yu. V., Bayda A. O. Another at-
tempt ""humanization™ of the criminal legislation of Ukraine

Different approaches concerning the solution of question of reasonability to
establish responsibility for misdemeanor in the currently existing legislation of
Ukraine are analyzed, as well as main conceptual positions of material and proce-
dural law norms studying misdemeanors. Positions of legislative proposal of Law
of Ukraine N 4712 from April 16, 2014 are criticized. The main idea of this law
project concerning establishing responsibility for misdemeanor in terms of Crimi-
nal Code of Ukraine seems doubtful. In connection with this, propositions about
substitution of concept ‘criminality of act' for ‘criminal wrongfulness' seem unjus-
tified, as well as about category of 'criminal wrongful act' implementation includ-
ing such of its types as crime, misdemeanor etc. Such innovations will inevitably
lead to considerable expanding of boundaries of criminalization, as according to
the approach suggested, those acts nowadays considered as administrative delin-
quencies will be considered as crimes. Another conceptual regulations of law pro-
ject involving main statutory regulations of currently existing criminal legislation
of Ukraine are criticized as well.

A more appropriate solution concerning introduction of 'misdemeanor’ cate-
gory into Ukrainian legislation by way of legal enacting of separate normative act,
The Misdemeanor Law (Code) of Ukraine, is suggested. Main conceptual regula-
tions of this normative act are presented..

Key words: misdemeanour, criminal offence, responsibility for misdemeanour.
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