VK 347.12 |
M. B. Y, actiipantka HartioHabHOT FOpHANYHOT
akazaemii Ykpaiau imeHi SIpociaBa Mynporo

MOHATTA Ta 03HAKMW KONi3ii CY0’EKTUBHUX
UMBINIbHUX NpaB

Ha mpaxTuui 3ycTpidaroTbes CUTyalii, Koy ABoM abo Oinblie
oco0aM HaJexaTh cy0’€KTHBHI LIUBIIbHI MPaBa, SIKi He MOXYTh OyTH
3IICHEH] y CYKYITHOCTI B TOBHOMY 00Csi3i. [Ipu4oMy HEMOKIIUBICTb
3IiHCHEHHS B IOBHOMY 00Cs131 KO)KHOTO 3 TaKHX MPaB 3yMOBIICHA
pealizaili€ero iHIIOTO BiAMIOBITHOTO MpaBa. Hanpukian, e TparisieTs-
Csl y BUTIQIKY MTPO/IaXy 1HIUBIyallbHO-BU3HAUEHOI peUi IBOM PiZHUM
oco0aM: BIIaCHHK CIIOYaTKy yKJIaJa€ KOHCEHCYaIbHHUM JOTOBIp KyMiBIi-
MIPOZIaKy TaKOi pedi 3 OIHIEI0 0CO0010, a OTIM, BCE 1€ 3aTUIIAI0UNCH
i1 BnacHukoM (BiamoBigHO 110 cT. 334 1[K 3a 3arajibHUM IpaBUIOM
MPaBO BIIACHOCTI y Ha0yBada MaifHa 3a JOrOBOPOM BHHHKAE 3 MOMCH-
Ty NepefaHHs MaiiHa), 3000B’3y€ThCsI TAKHMM CaMHM JJOTOBOPOM 3
JIPyroio 0co0010. Y pe3ysibTari 1bOro B 000X MOKYIIIIB BUHUKAIOTh
3000B’s3abHI NpaBa (IIpaBa BUMAaratu y mpojaaBllsl repenadi
1HIMBIAyaTbHO-BU3HAUEHOT pedi) 1 To/i HeoOXiAHO BUPILIYBaTH, SKO-
My K 3 HUX HaJlaT repeary. 3a HaBeJICHUX YMOB JOBOJIUTHCS TOBO-
PUTH IIPO KOJI3it0 Cy0’ €KTUBHUX IMBIILHUX MPAB.

[ToHATTS KOMI3iT IPaB MPAKTUYHO HE 3yCTPIYAETHCS HA CTOPIHKAX
crieriayibHOT FOPUAMYHOI JTiTepaTypH, Jie Oijlbllie MONIMPEHUN TePMiH
«KOJi3ist HOpM MpaBay. OHaK, 6e3yMOBHO, OCHIDKYBaHA KaTeropist
Mae MpaBo Ha iCHYyBaHHS, OCKUJIBKH BOHA XapaKTePH3y€ThCS BIIACHUM
3MICTOM 1 HE 3BOJUTHCS JI0 1HIIUX MOHSTb.
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3BUYANHO, TOBOPUTH PO TE, IO MpobdiIeMa Koi3ild HUBITBHUX
IIpaB He BUBYAJacs B3arali, HeBipHo. Ha 11 icHyBaHHS 3BepTaiy yBary
e JaBHLOPUMCHKI FOPHCTH, MPO IO CBIYATh TOTOYACHI MaM’SITKH
mpasa. J[o TOro * HayKOBI JyKepelia BKa3yrTh Ha Te, [0 SBUIIIE KOJIi-
311 IpaB aKTHBHO, X04a i moyacTu (hparMeHTapHO (B OCHOBHOMY B
3arajJbHUX Kypcax 3 HUBUILHOTO/PUMCHKOTO IIPaBa), PO3IIISAATIOCS IIIe
nusinicramu Kinng XIX — mogatky XX cr. (€. B. BacbkoBcbkuid,
1O. C. T'ambapos, M. 1. I'pimm, C. I'ynsies, /1. 1. Meiiep, @. Perenb-
coeprep, H. K. Pernenkamrig Tta iH.). YTiM y moganbsImomMy — y pajsH-
CBKill 1 MOCTpaASHCHKIH (Y TOMY YHCIIi ¥ CyqacHii) FOpUINYHIH TiTe-
parypi mpo Ko:i3ito cy0’€eKTUBHUX LUBUIBHUX MpaB 3ralyeThes J0-
Bodi pigxo (S1. M. Marasinep) abo 5k B KOHTEKCTi OKpeMHUX UBLITBHUX
MIPaBOBITHOCHH, 30KpeMa, KOJi3isl MepeBaKHUX MPaB, MIPaB iHTENEK-
TyaJbHOI BIACHOCTI, KOMi3is oOMexyBanpHuX TpaB (B. M. KpnxHa,
B. I. Kpar, €. O. Miuypis, I. B. Cnacu6o-®areesa). O1xke, cucTeMHe
JOCTIKeHHS KaTeropii komizii mpas (OinbIie TOro, 3 ypaxyBaHHIM
3aKOHOJ/IABYMX Peatiii ChOTO/ICHHS) SIBHO BIJICYTHE.

[Ipo HEOOXiIHICTh 1 BAXKIIUBICTH TAKOTO JIOCIIJKCHHS CBIIUYUTH
aKTyaJIbHICTh POOIEMaTHKH KOJi31il Cy0’ €KTUBHHX IIUBIJIbHUX IIPAB.
JocuTb 3rajgati Komisii MiX MepeBaKHUMU TpaBaMH aKIiOHEpiB Ha
MpUI0AHHS aKIIiH, 110 TPOAIOTHCS IHIIMMU AKI[IOHEPAMU ITPUBATHO-
r'O TOBApUCTBA; KOJI3il IpaB CIiBBIACHUKIB HA MMEPEBEIACHHS MPaB 1
000B’S3KiB MOKYTIISL, KOJIM YacTKa Yy MpaBi CHUIBHOT BIACHOCTI He-
MIPaBOMIPHO MPOJAETHCS TPETild 0c00i, a00 K Kouizil MiXk IpaBamMu
B1JIKa300/1€p)KyBaviB Ta KPEAUTOPIB CHAIKOAABI 3a Oopramu, 110
BHHUKJIM 32 4ac HOTro XUTTs, KOJIU PO3MIpY CHaJKOBOIi MacH Helo-
CTaTHBO JJIsI 33I0BOJICHHS BUMOT YCiX IMX 0Ci0. 3HAYHO MOMIKpPEHi-
LIMMHU € KOJIi3ii paB Ha pi3Hi 00’ €kTH Y chepi IHTeIeKTyalbHO1 Bi1ac-
HOCTI (ITpUMipOM, KOJIi3i1 MpaB Ha TOProBelbHY MapKy Ta IPOMHCIIO-
BHH 3pa30K), KOJIi3ii MpaB KPeAUTOPIB MijJ yac KOHKYPCHOTO MPOBa-
JoKeHHS. J]o TOro & y KOHTEKCTi OCTAHHBOTO BUITAJKY MOJKHA HABIiTh
KOHCTAaTyBaTH, 10 KOJMi3isl IpaB € XapaKTePHOIO 03HAKOIO MPOLEIYPH
0aHKPYTCTBA, OCKUIBLKU MaiiiKe 3aBiKIH ii CYIPOBODKYE.

Ha xaib, y 3aKOHOZABCTBI HEPIJIKO BIICYTHI CIIOCOOM PO3B’I3aHHS
KOJIi31#, TOOTO 13 3aKOHO/ABUMX IOJIOKEHB HE CIIAYE, MPaBy SKOT K
0co0u BpelTi-penit Mae OyTH HaJlaHa repesara. JJist po3poOKH Takux
CHoCco0iB BXKJIMBO 3’SICYBaTH caMe MOHSTTS KOJi3ii paB, BCTAHOBUTH
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ii cyTHicTh. ToMy cripoOyemMo po3iOpaTrch y JaHOMY ITUTaHHI, Bpaxo-
BYFOYH TOYKH 30Dy, BUCIIOBIIEHI Y HAYKOBI# JiTeparypi.

[epemycim citig BUpinmTH mpodiemy TepMinoorii. Jlocaianukmy,
SIKI BUBYAJIM KaTErOPito KOJi3ii mpaB, BKMUBAJIKM Pi3HI MOBHI BHpa3H,
MOYaCTH BKIIQJIAl04M B HUX OJHAKOBHH 3MicCT. Tak, sIK CHHOHIMH 10
TOHSTTS «KOJI3isl» MpaB y JiTepaTypi BUKOPUCTOBYIOTHCS TEPMIHHU
«GITKHEHHSI», «30ir» (concursus) mpas.

Y KOHTEKCTI MEPIIOro TepMiHa 3a3HAYMMO, 110 «KOJII31sD» MOXOAUTh
Bix nar. collisio — 3iTKkHeHHs. B eHIuKI0IeAMYHIN JiTeparypi BOHO
03Ha4Yae 3ITKHEHHS IIPOTUIIKHUX CUII, IHTepeciB, nparHeHs'. Onepy-
FOUH IIi€10 TepMiHOJIOTI€er0, 5. Marasinep yka3yBas, 1110 KOJi3is paB —
11e 3ITKHEHHS ABOX a00 JEKIIBKOX MTpaB Ha TOW caMHid 00’ €KT, TaK 1110
BCi BOHHU B IIOBHOMY 00CsI31 peasli3oBaHUMH OyTH HE MOXKYTh. OTKe,
TEPMIHHU «KOJII31sD» 1 «3ITKHEHHS» JIIHCHO MOYKHA BUKOPUCTOBYBATH SIK
CHHOHIMHU a00 HaBiTh PO3KPUBATHU TEPIITY KATErOPito Yepe3 APyry.

[Iono «30iry» 3ayBa)KHMO, 1110 YACTIlle 11€ MOHSTTS BKUBAETHCS
SIK IIIMPIIIE 38 00CATOM BijT «koui3ii» mpas. 30kpema, H. K. Pernnenkammig
CTBEP/IXKYBaB, 110 30ir Cy0’€KTMBHUX MPAB MA€ MiCIIE TOI, KOJIU Pi3Hi
TpaBa 30CePeKYIOTHCS B OHOMY cy0’€KTi 00 KOJIM Ha OAMH 1 TOH
caMuii 00’ €KT MArOTh MPABO JIB1 4 OiIbLIe 0COOU. 30ir MpaB SIBIISIE CO-
6010 3iTkHeHHs (collisio), konu 3/iHICHEHHS OTHOTO MTPpaBa 0OMEKYE UK
MTOBHICTIO BUKJTIOUAE 3aCTOCYBAHHS 1 JIIF0 IPYTrOro,

Comigapuuii 3 HuMm i . 1. Meiiep, Ha AyMKY SKOTO 31TKHEHHS
rpaB — 11e Juie BUJ ix 30iry. I1ix 30irom cimij po3ymiTH Take moes-
HaHHs Cy0’€KTHMBHHX MpaB, 110 Nepeadavyae eIHicTh 00’ €KTa 41
cy0’€eKTa, OCKIJIbKH 32 IHIIMX YMOB TIpaBa iCHYyIOTh OKpeMo 0e3 Oy/ib-
SIKUX BIJHOCHH MiK c000r0>. 3a TEpMIiHOIIOTI€0 iHIIOTO BiIOMOTO
nuBinicra €. B. BacbkoBchKoOTO0, Nepiinii BUNaoK €HOCTI SBIISIE CO-
6010 00’ eKTHBHUIT 30ir, a Ipyruil — cy0’exTHBHUHA. Konm x mpasa
TTOYMHAOTH MEePEIIKOPKATH OJIHE OTHOMY, 00’ €KTUBHUH 30ir HaOyBae

! Benukuii TIyMauHH CJIOBHHK Cy4acHOi yKpaiHChKOi MOBH (3 JOM. i J10-
noB.) / yknaz. i rono. pex. B. T. Bycein. — K. ; Ipmins : BT® «Ilepymn». —2005. —
C. 554; Tuxomupona JI. B. FOpunmueckas sanuknonenns / JI. B. Tuxomuposa,
M. 1O. Tuxomupos ; nox pea. M. YO. Tuxomuposa. — M., 1988. — C. 202.

> Pennenkamnd H. K. IOpuanueckas sHumkioneaus / H. K. Pennen-
kamnd. — K. : T-Bo meuar. nena u Toprosnu U. H. Kymmnuapesa, 1899. — C. 187.

3 Meitep [1. U. Pycckoe rpaxxaanckoe mpaso / JI. Y. Meiiep. — U3a. 5-e. — M.
: Tun. «Cospem. N3Bectust», 1873. — C. 618.
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BUIIISITY 3ITKHEHHS a00 KOIi31i MUBIIBHUX TipaB!. TakuM 4rHOM, «30ir»
€ KaTeropi€ro MIMPIIOIO Bifl «KOMi3iD» («3ITKHEHHS») MPaB, OCKUIbKH,
OKpIM OCTaHHBLOI, BKIIIOYA€E B ceOe I IHII BUITAKU TaK OU MOBUTH
30CepeKEHHs Cy0 €KTUBHUX LIUBUILHUX IIPaB.

[TpomoBxyroun JIHrBICTUYHUN aHai3 MOBHOTO BUPA3y «KOIi3is
MIpaBy, 3ayBaKUMO, 1[0 B JITEPATYPi IHKOJIU 3yCTPIYarOThCS BUCIOB-
JIOBaHHS, 3 SIKAX BUILTUBAE, IO KOJI3is IIpaB y BUIICHABEICHOMY
PO3YMiHHI HIMEHY€TBHCS KOHKYpPEHIII€I0 MpaB. 30KpeMa, BKa3y€eThCs,
0 TIPY 338I0BOJICHHI BUMOT KPEJUTOPIB Y MOPSIKY YeproBOCTi BHU-
PIIIY€eThCST «KOHKYPEHITiS TPaB KPEAUTOPiB»?. ADO K CTBEPIKYETHCS
PO HEMOXJIUBICTH CHIJIBHOTO 3MIHCHEHHSI KOHKYPYIOUHX TpaB 0e3
IIKO/IM 200 X MOBHOTO 3HHUIIECHHS KOXKHOTO".

He noromxyro4ncs i3 BXXUBaHHIM TaKol TEPMiHOJIOTT, Haragaemo,
110 B IUBUTICTUI YCTaJICHUM € MOBHHI BUPa3 «KOHKYPEHIIiS TO30BIBY,
i SIKUM MPUAHATO PO3YMITH CUTYaLii, KOJIM yIIpaBOMOYeHild 0co0i
HaJIaHe TIPABO CAMOCTIHHO 00OpaTH BUMOTY, SIKy BOHA B CYJIOBOMY TIO-
PSAIKY BUCYBAaTUME JI0 1HIIOT 0cOo0OM, a00 MIUpIIE — CAMOCTIHHO 00-
paru crocib 3aXUCTy CBOTO MpaBa 4u 3aKOHHOTO iHTepecy”. OCKITbKI
MI030B SIBJISIE COOOIO MarepiajbHe MPaBO BUMOTH MO3UBAada 10 BiAIO-
BiJja4a Ipo 3aXKCT NOPYIIEHOTO, OCIIOPIOBAHOTO, HEBU3HAHOTO TIpaBa
4M HTEpeCy, 3BEpHEHE Yepe3 Cya’, PaKTUIHO BUXOIUTH, 10 KOHKY-
PEHIIIs [TO30BIB € HE UMM IHIIINM, SIK KOHKYPEHIIIEIO TIpaB. YTiM, HaBiTh
31 CIIIBCTABIICHHS OJIHUX JIMIIIE BU3HAYCHB KOJI3ii 1 KOHKYPEHIIii, sKi
HABOJSITHCS Y JIITEPATYPi, CTA€ 3pO3yMUITHM, IO KOHKYPEHIIisI IPaB 3a
CBOEIO CYTTIO € JICHIO 1HIIIOK KaTeropiero MOPIiBHSIHO i3 KOMI3i€I0 MpaB.

! BacbkoBckuii E. B. YueGHuK rpaxaancbkoro npasa. — Beii. 1. Beeaeunue
n obmas gacts / E. B. BacekoBcknit. — CII0. : Tum. Konrparentos XKemne3nbsix
Hopor, 1894. —C. 151.

2 Kagenuna H. FO. 3anura uMyIieCTBEHHBIX [IPAB KPEIUTOPOB B IIPOLIEY-
pax HeCOCTOATEIbHOCTH (OaHKPOTCTBA) MO 3aKOHOAATENLCTBY Poccuiickoii Pe-
nepanuu : aproped. quc. ... 1-pa ropua. Hayk : 12.00.03 / H. FO. Kasenuna. —
Caparos, 2004. — C. 25.

3 DunukIoneanueckuii cosaps / mox pex. K. K. Apcennesa, O. O. ITerpy-
mweBckoro. — CII6. : Tumo-JIutorp. U. A. Edpona, 1895. — T. XV A. - C. 705.

4TI’stnoBa 5. B. CynoBuii 3aXMCT MAWHOBUX [MBUILHUX TIPAB : JUC. ... KaHI.
ropun. Hayk : 12.00.03 / 1. B. IT’stHoBa. — X., 2008. — C. 8§3.

° [luBinbHUMI poLieCcyabHNH KoJeKe YKpaTHH : HAyK.-[IPAKT. KOMEHT. |y 2 T.
/3a3ar. pex. C. 5. @ypeu. — K. : Bun. @ypca C. 4. : KHT, 2007. — C. 390.
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Kpim Toro, 3abiraroun Hanepen, 3ayBaKUMO, 1[0 CaMe TEPMiH «KOJTi-
3is» TOYHIIIE BioOpaXkae CyTHICTb JIOCIIPKYBaHOT KaTeropii, mpoTu-
CTOSIHHSI MK TIpaBaMHu, sIKi He MOXKYTh OyTH CIUIBHO 31ICHCHUMU B
MTOBHOMY 00C31.

Bu3HauMBIIMCh 3 THTAHHSIMH TEPMIHOJIOTI, TIepeinemMo 6e3mo-
CepeIHbO JI0 3’SICYyBaHHS CYTHOCTI MOHSTTS KOJI3ii mpaB, BUAIICHHS
HOro 0coOIMBUX O3HAK 3 OMVISAY Ha TEOPETUYHI MO3ULIT BUCHUX 3
LBOTO MPHBOLY.

Tax, na nymky FO. I. TambapoBa, Komi3isi MUBUTLHUX MIPAB Ma€
MICIIE B TUX BUIAJIKAX, KOJIM 31IITOBXYIOTHCS JICKUIbKA PIBHOCUIBHHUX
LUBUIbHUX [IPaB Ha OIUH 1 TOW cCaMUi IPEIMET 1 KOJIHE 3 HUX HE MOXKe
OyTH 3aJI0BOJICHE, 1HAKIIIE SIK IIIJTICHUM 200 YaCTKOBHM MO30aBICHHIM
LBOTO TPeJMeTa BCIX 1HIIMUX MPaB. 3 IbOTO TBEP/UKCHHS, a TAKOXK 3
BHII[EHABE/ICHUX BU3HAYCHb KOJi3ii MpaB BUILIMBAE, IO KOII3is BU-
HUKAE JIMIIE MK [TPaBaMu, 1110 MAIOTh OJMH 1 TOH camuii 00’ exT. Came
3 UM 1 TTOB’SI3YETHCSI HEMOXIIMBICTh 3/IIICHEHHS BCIX IIUX TIPaB y
MMOBHOMY 00CS131.

AHaNOTIYHUI TiAX1] AEMOHCTPYIOTh JOPEBOJIOIINHI SHITUKIIO-
MIeINYHI JDKepena, B IKUX BKa3y€ThCs, O KOJi3is UBUTBHHUX MPaB —
HAsIBHICTB JIBOX a00 JEKIIBKOX Cy0’€KTMBHHMX MPHUBATHHUX IMPAB CTO-
COBHO OJIHOTO 1 TOTO 3K CaMOT0 00’ €KTa, MPH HEMOKIIMBOCTI TOBHOTO
cyMicHoro ix 3ifichenHs’. Tyt fopedHrM Oyjie BUIIICHABEACHHUI IIPH-
KJIaJ] IPOJIaXKy 1HJIMBIlyallbHO-BU3HAYCHOI pedi JIEKUTLKOM 0co0aM.
BinmosigHo — oOnBa 30008’ s13apH1 TIpaBa (MpaBa BUMaraTH Iepe-
JIaHHS 1HIUBITyabHO-BU3HAYECHOI pedl) He MOXKYTh OyTH peasi3oBa-
HUMH 4epe3 Te, 110 Ho-Teplue, iX 00 €KT € MPOCTOPOBO OOMEKEHUM
(pi3uHO BOIOIITH HAUM MOXeE JIUIIIE OJTHa 0c00a, Ha BiIMiHY, HAIIPH-
KJIa/1, Bijl iH(hopMallii, sika OJTHOYACHO MOXKE Tepe0yBaTH y NEKiITbKOX
0ci0). I, mo-apyre, piu XapakTepu3y€eThCs iHIUBI Ty TbHUMH O3HAKaMH,
a OTXKe, € HE3aMIHHOIO — €JTMHOI0 Y CBOEMY POJIi.

Pa3oM 3 TUM 3 JICSIKUX BUCJIOBIIIOBaHb, SIKI HABOISATHCS Y HAYKOBIH
JiTeparypi, BUITUBAE (X04a i HENpsAMO) BUCHOBOK TIPO Te, IO KOJi-
3yl04i paBa He 000B’SI3KOBO MAIOTh OJIMH 1 TOW camuii 00’ €KT. 30-
Kpema, Ha tyMKy @. PerenbcOeprepa, «Ba 4i ISKiIbKa [TPaB MOXKYTh

! HoBsrit sHnmkIonequyeckuii cosaps / ox pea. K. K. Apcensesa. — Ir.
: U3n-Bo AO «M3narensckoe neno obiBuiee bpokrays-Edpon», [6.1.]. — T. 22. —
C. 188-189.
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30iraTucs y CBOEMY 3MICTi TaKUM YHHOM, 110 3IiHCHEHHs a0, xo4ya
0, IOBHE 3/1IHCHEHHS KOXHOTO 3 HUX Oy/ie HEMOXJIUBUM; IIpaBa CTU-
KalOThCS JISSIKUM YHHOM Y TIPOCTOPI; TO/I TOBOPSTh, III0 BOHU BCTY-
MArOTh y KOMi3iro»!.

Baaxkaemo, 1110 TaKa IIO3ULIis 3aCIIyTOBYE Ha MIATPUMKY, OCKUIBKU
i 32 BKa3aHUX YMOB CIIOCTEPIraeThCsl HEMOXKIIUBICTD CIIIBHOTO 3111~
CHEHHS BIATOBITHUX IpaB y MoBHOMY o0cs3i. [Ipukiamom € komizis
pedoBoro npasa (TipaBa BIACHOCTI) 1 MpaBa iHTEJIEKTyaIbHOI BIACHOC-
Ti Ha TBip 00Pa30TBOPUOrO MUCTENTBA. BijoMO, 1110 MPaBO iHTEJIEKTY-
aJIbHOT BJIACHOCTI Ta MPAaBO BJIACHOCTI HA Piv HE 3aJI€KaTh OJHE BijI
omnHoro. Tak, BinmoBigHo a0 ct. 1112 IIK opurinan TBopy obOpaso-
TBOPYOTO MHUCTEITBA, CTBOPEHOTO HA 3aMOBIICHHS, IIEPEXOJAUTH
y BJIACHICTh 3aMOBHHKA; IPU LIbOMY MaiHHOBI [TpaBa iIHTEIEKTyaIbHOI
BJIACHOCTI Ha L1eH TBip 3aJIMIIAI0THCS 3@ HOro aBTOPOM, SIKIIO 1HILE He
BCTAHOBJICHO JJOTOBOPOM.

[TpaBo BiacHOCTI BKITIOYAE B ce0e TPH ITPABOMOYHOCTI: BOJIO/IiH-
H$1, KOPUCTYBAHHS 1 PO3MOPSIKEHHSI TBOPOM 00Pa30TBOPYOTO MUCTE-
LITBA SIK MarepialibHUM 00’ €KTOM. Y TOU e 4ac MallHOBI aBTOPCHKIi
IpaBa Ha TBIp — Iie, 30KpeMa, ITPaBo Ha IMyONiYHUH T0Ka3 TBopY (6e3-
Mocepe/iHil MoKa3 TBOpPY 00pa30TBOPUOTO MHUCTEITBA Y MICIX, e
IIPUCYTHI YU MOXYTb OyTH IIPUCYTHI 0COOH, SIKI HE HaJIeXKaTh J10 3BU-
Y4aifHOTO KOJIa POAMHU YU 10 OMU3BKUX 3HAHOMHX POIUHH, TOOTO
OKa3 (IEMOHCTpAILlisl) TBOPY SIK 00’ €KTa IHTEJIEKTyallbHOI BIACHOCTI
Ha IyOJIIYHNX BUCTABKaX).

3BUYaiHO, IPABO BIACHOCTI i MAalfHOBE aBTOPCHKE MPAaBO MAIOTh
pi3HI 00’ €KTH — BiMOBIAHO pid (MaTepiaTbHUN IPEeAMET 30BHINTHBO-
TO CBiTYy) Ta TBip 00pa30TBOPYOro MUCTENTBA (3HAHHS, ie1, TYMKH,
00’€KTUBOBAHI1 y IIOJIOTHI 1 SIKI MOXYTb CIIpUIMAaTHCS Bi3yasnbHO). On-
HakK 4epe3 TICHUH HepO3pUBHUU 3B’SA30K TBOPIiB 00pa30TBOPUOTO
MHCTELTBA 3 MaTepiaJbHUMH HOCISIMHU, B IKUX BOHH BT1JI€H1, yHIKaJIb-
HICTh TaKUX TBOPIB (BOHWU MOXYTh iICHYBaTH JIUIIEC B OJJHOMY OPHTi-
HaJbHOMY IPUMIPHUKY ), 00CITH PaKTUUHUX AiH MO0 3iHCHEHHS
CBOTO TpaBa BJIACHUKOM MaTepiajbHOr0 HOCIS Ta MaiHOBOI'O IpaBa
aBTOpa Ha MyONIYHHUI NOKa3 TBOPY MEPETHHAIOTHCS, IO MPU3BOAUTD
710 HEMOXKJIMBOCTI CITUTBHOTO 3iHCHEHHS BCIX IUX MpPaB y TOBHOMY

! Perenbcoeprep @. O6uee yuenue o npase / @. Perenscoeprep. — M. :
T-Bo U. [I. CeiTuna, 1897. — C. 292.
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00cs131. Bupimmutu taky npobiemMy MOXHa, IPUMIPOM, HUIIXOM 3a-
KPIIJICHHS Y BIAIOBIIHOMY JIOTOBOPI TOTO, IO BJIACHHUK IOJIOTHA
3000B’s3aHUI TIepefaBaTH HOro aBTOPOBI TBOPY 00Pa30TBOPUOTO
MUCTELTBA JIJIs peai3allii OCTaHHIM CBOTO ITpaBa Ha MyOJivHy JIEMOH-
cTpariro TBopy. Toai MoxkHa Oy10 O TOBOPUTH PO BiACYTHICTH KOMIi3il
MIpaB 1 KOHCTATyBaTH HASBHICTH JIOTOBIPHUX OOMEXEHb IpaBa BJIac-
HOCTI.

3 HaBeJCHUX TPUKJIIAJIIB 1 BU3HAYEHb KOJi3ii IPaB BUILIUBAE, 1110
BOHA MPOSBIIIETHCS TO1, KOJIM 00WIBa IpaBa NepeOyBaroTh Ha CTafil
peamnizanii. [lificHO, JuIIe 32 TAKUX YMOB MOYKHA CIIOCTEpIraTtu He-
MOJKJIMBICTH IapajelbHOro 311HCHEHHS BCIX LUX IPaB y IOBHOMY
00cs13i: cpepr MOXKITMBOT MTOBEAIHKH YITOBHOBKEHUX 0Ci0, SIKI BU3HA-
YaroThCs il BUJOM 1 MipOI0, HaKIIaJal0ThCsl O/IHA Ha OJIHY TOBHICTIO
YH 4acTKOBO, II0 TIPU3BOAMTH JI0 30010 B MEXaHi3Mi peaizamii 000X
YH OJTHOTO 3 BIJIIOBITHUX IIUBUIBHUX TPAB.

HemoxnuBicTh napasienbHOT peasizallii IMBITbHUX TPaB y TIOBHO-
My 00Cs31 30BHI IPOSIBIIATHCS TAKUM YHHOM: 1) KOXKHE 3 KOJII3yFOUHX
[paB peai3y€eThCs JIMIIE YACTKOBO; 2) OJIHE MPABO 3/1iCHIOETHCS B
MOBHOMY 00cs131, a ApyTe Yepe3 Iie JIHIIe YaCTKOBO; 3) OHE 3 IpaB
3IIIACHIOETHCSI B TOBHOMY 00Cs31 (TIpaBO TPHUBAJOi peaiizariii), a apy-
re uepes Iie B3arajii He MOe 3/IIHCHUTUCS a00 SIKILO OJIHE 3 TIpaB Oy/ie
3MIHCHEHO B MOBHOMY 00cs31 (ITpaBO OJHOKpATHOI peatizalii), To
JpyTe IPUTTHHUTE CBOE 1CHYBaHHS.

VrTiM, BCl OKpecieHi cuTyarii miamnanaoTs ma ogay Gopmyiy:
3MIHCHEHHS OyJ/Ib-SIKOTO OJTHOTO 3 MPaB y MMOBHOMY 00CSI31 MEpeIKo-
JDKa€ TIOBHICTIO UM YACTKOBO 3MIHCHEHHIO 1HIMOro (iHmmX) abo BU-
KJIMKae Horo npurmuHeHHs. CaMe i3 1€l (JOpMyIIH 1 CITiJt BUXOUTH IIPH
BHPINICHHI MMUTaHHS PO KOJI3i0 TUX 4M iHmmX npas. OTxe, HEOO-
X1JIHO YSIBUTH, IO OJHE 13 MpaB 3/11MCHIOETHCS (IIPABO TPUBAJIOT pea-
mizanii) 4 3aicHmIoCs (MpaBo OAHOKPATHOI pealizailii) y ToBHOMY
00c¢s131, 1 MpOCHiAKYBaTH, 10 BiAOYAEThCS 38 TAKUX YMOB 3 1HIITUM
paBoM (ITpaBaMu).

[IpaBo cnijg BBaXKaTH TaKuM, 0 3AIMCHIOETHCS B TIOBHOMY 00-
5131, SIKIO ONOCEPEIKOBAaHM I HUM 1HTEpEeC MOBHICTIO 38 JOBOJIbHSAETh-
cs1. HaBmaku, nix nosHow nemodicausicmio 301HCHEHHS IpaBa HE0O-
X1IHO PO3YMITH CUTYAIIi0, TIPH SIKii TPaBoO HE MOXKE OyTH 3IHCHEHO
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B3araJii. [HIIMMU CIIOBaMU, Ma€ MICIIe TOBHE HE3a/I0BOJICHHSI IHTEPECY,
OIIOCEPEIKOBAHOI'O LIUM IIPABOM.

[pukiiagom, Koiu 3MIHCHEHHS B IOBHOMY 00CSI31 OJTHOTO 3 IpaB
MIOBHICTIO TIEPETIKOKAE 3IHCHEHHIO IPyTOro, MOKe OyTH CHTYyaIlis,
KOJIM BJIACHUK YKJIQJa€ JOTOBIp OPEHIN HAJIeKHOT HoMy pedi, a OpeH-
Jap 3000B’A3y€ThCSI KOHCEHCYaJbHUM JIOTOBOPOM KYITIBITi-IIPOJaKy
1iei camoi peui 3 TpeTbolo 0co0010. BuxonuTs, mo opeHaoaaBenb
3QJIMIIAETHCS BIACHUKOM pedi, a y MOKYIILS 3a JOTOBOPOM iCHYE
3000B’s13aJIbHE MPABO — MPABO BUMOTH JIO OPEHAAPSI TIPO Tepenavy
peui'. BukoprcTOBYIOUH BHIIICHABEICHY (POPMYITY, OTPUMYEMO: y pasi
3JIICHEHHSI BIACHIKOM CBOTO ITpaBa B TIOBHOMY 00Cs131 (33JJ0BOJICHHS
iHTepecy B 3a00pOHi BCIM TpeTiM ocobam BTpydarucs y cdepy Horo
a0COJIFOTHOTO TIpaBa) MOKYIIEIh B3araii He MOXKE peaji3yBaTh CBOTO
rpaBa — Mpasa Ha nepeaavdy Homy pedi (3a0BOJILHUTH CBill iHTEpec y
nepenadi pedi).

IIo cTocyeThCs YaCTKOBOT HEMOMKIIMBOCTI 311HCHEHHS IIpaBa uepe3
peaizailiro iHIIOro B MOBHOMY 00CsI31, TO BOHA MTPU3BOAMTS JI0 YacCT-
KOBOTO HE3aJJ0BOJICHHS IHTEPECY, OMOCEPEAKOBAHOTO BiMOBITHUM
mpaBoM. Taka cuTyarisi MOXKJIMBA y BUIIQJIKy BCTAHOBJIEHHS KiJIBKOX
3aCTaBHUX MPaB HA OJJHE 1 TE caMe MaifHO, KOJIM Y pasi pearizamii nux
IIpaB 3aCTaBHOTO MailHa BUCTAYa€ sl [IOBHOTO 3a{0BOJICHHS BUMOT
OJTHOTO 3aCTABOJICPKATEIIS 1 JIUILIE YACTKOBO — Jpyroro. ToOTo iHTepec
JIPyroro 3acTaBojiepKaresisi B OTPUMAaHHI 33JI0BOJICHHS 32 PaxXyHOK
3aCTaBJICHOTO MaliHa 3aJJOBOJILHAETHCS JIUIIIE YACTKOBO.

Sk Oyno 3a3HaueHo, 3AIMCHEHHS OHOTO 3 IIPaB B MIOBHOMY 00-
Ccs131 MO)Ke MPU3BOJAUTH I 10 MPUIMHEHHS 1HIIOTrO mpasa. Tak, y BU-
[ICHABECHOMY IPHKIIAJI ITPO KOJi3it0 3000B’s13aIbHUX MIPaB — MPaB
BHMarary IepeianHs y BIacHICTh 1HAMBIAyalbHO-BU3HAUYEHOI pedl,
31 CHEHHS CBOTO TIpaBa OAHIEI0 0COOOI0 MPU3BOAUTH A0 IPUITUHEH-
HsI TIpaBa y JpyToi, OCKUTBKH BiIOBITHO /10 4. 2 cT. 620 LIK kxpexurop
BTpavae MpaBo Ha BUTPeOyBaHHs y OOpP)KHUKA pedi, BU3HAYEHOT 1H/I1-
BiJlyallbHUMH O3HaKaMH, y pasi sSKIIO L5 piv BKe NepeaaHa TpeTii
0C001 y BIIaCHICTb.

! He3Bakarouu Ha Te, 10 OPEHJAAp JisB HENPaBOMipHO (HE MaB IpaBa
BiUy’)KyBaTu pid, epeiaHy KoMy Y KOPUCTYBaHHS), JOTOBIp HE MOKHA BBaXKa-
TH HIKYEMHHUM, a BiITaK BiH € JIHCHUM, a OT)Ke, Y TIOKYIIIS iICHY€ MPaBO BUMOTH
PO Iepefady pedi y BIacHICTb.
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VYTiM, He3BaXKAIOUH HA T€, 1[0 KOJII3is MPOSIBIIIETHCS, KOJIM 00H 1Ba
npaBa nepeOyBaroTh y TUHAMII, BAHUKAE BOHA PaHillle, a came: KOJIH
y pi3HUX 0Ci0 OMHUHSAIOTHCS Cy0’€KTHBHI IIUBUIBHI ITpaBa, NPy Mapa-
JIeTbHOMY 31 ICHEHHI SIKMX MOKE CTaTUCS TaK, 10 00uaBa BOHU HE
3MOXYTb OyTH peai3oBaHUMH B IOBHOMY 00CS31.

J10 TOTO % MOKE CTaTHCS TaK, 0 KOJIi3is B3arali He POSBUTHCS.
[Tpumipom, SIKIIO KOJIEH 3 BOJIOUIBIIIB TOTEHITIHO KOMI3YIOUUX IpaB
HE HaMaraTUMeThCs X 3M1HCHUTH.

BaxnBo 3BepHYTH yBary i Ha Te, 0 HEMOXJIUBICTb 31 CHEHHS
paBa 3aJIKUTh BIJ] IHTEpECY, IKUi 0c00a HAMAraeThCs 3a,10BOJIbHU-
TH, pealli3yI04u CBOE MPaBO. YSIBIMO, IO KOXKEH 3 TTOKYIIIIIB IHAWBITY-
aJIbHO BU3HAYEHOI pedi, AKa Bce LIe 3aIMIIA€ThCs Y MPOAaBLs, Bil-
4y’)Ky€ CBO€ TIPaBO BUMOTH iHIIIH 0c00i. be3yMOBHO, KOXKEH 3 TaKUX
BiI4y)KyBadiB (Cy0’ €KTIB MOTCHI[IHHO KONI3YOUYHX IPaB) 3MIHCHIOE
CBOE MPABO Y CHOCIO «PO3MOPSIHKEHHSD), TPOTE IIPH TAKOMY 3/11CHEH-
HI Y J)KOIHOT 3 0Ci0 HIsSIKMX MEPENIKOJl He BUHUKAE — IX IHTEPECH 33710~
BOJILHAIOTBCSI B IOBHOMY 00CS31, a OTXKe, KOJi3is MiXK iX paBaMH He
TIPOSIBIISIETHCSL.

[Ipomorxyroun aHai3 sIBUINA KOJIi3ii MpaB, BAXKIMBO 3BEPHYTH
yBary e Ha OAMH iICTOTHUH MOMEHT: Uil BUSBJICHHS KOJi3ii Hexo-
CTaTHBO JIMILIE KOHCTATyBaTH HEMOMKIIUBICTD MApasIebHOTO 3/11HCHEH-
Hs BIJITIOBITHUX IIPaB y MOBHOMY 00csi31, a i B&YKIIMBO BCTAHOBUTH
NPUYUHHO-HACIIOKOBUTL 368 30K Midic makoro Hemodcaugicmio. He
BJAIOYHCH 10 PO3MVIALY MPpoOIeMaTUKU NPUUYUHHO-HACIIJKOBOTO
3B’SI3KY, SIKa JIOCTaTHHO BHCBITJIICHA HA CTOPIHKAX CHEIalIbHOT FOpHU-
JMYHOI JTiTepaTypH, 3a3HA4UMO JIMIIE, 0 B KOHTEKCTI KOJi3ii Ipas
BiH MPOSBISETHCS TAKMUM YHHOM: 3JIIHCHEHHS OYIb-SKOTO OJTHOTO 3
MpaB y MOBHOMY 00C$31 MEPEIKOPKae MOBHICTIO UM YaCTKOBO 3J1iH-
CHEHHIO 1HIIOTO (IHIIKMX) 800 BUKJIMKAE HOTO PUMTUHEHHSI.

Hagenieni MipKyBaHHSsI CITy>KaTh IMiJICTABOIO JUIsl BUJIIJICHHS O3HAK,
XapaKkTepHHUX JJIS KONi3ii cy0’€eKTHBHUX HUBUIHHUX TpaB. Ha Ham
MOIVISL, L€ SIBULE BU3HAYAETHCSA TPhOMA BUPI3HAJIBHUMH O3HAKAMU:

1) HasBHICTh JABOX YW OLNbIIE HUBITBLHUX IMPaB, SKI HAJIEKATh
pi3HIM 0cobawm;

2) HEMOXKIIUBICTh TIApaJIeIbHOTO 3JIIMCHEHHS BCIX IMX MPaB y
MOBHOMY 00Cs131i;
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3) IPUYMHHO-HACTIIKOBHH 3B’ SI30K MK HEMOXKITMBICTIO 3[IIICHEH-
HsI KOOKHOTO 3 BI/IMTOBIIHUX TIPaB B IOBHOMY 00cs131: peaitizaitist Oyib-
SIKOTO OJHOTO 3 HUX Y TIOBHOMY 00CS31 MEPEIIKOIKAE MOBHICTIO/
YaCTKOBO 3/11iICHEHHIO 1HINOTO (IHIIKMX) Y MPU3BOAUTS JI0 HOTO IPHU-
MTUHCHHSI.

BpaxoByoun oKpeciieHi O3HaKH, MOKHA 3alIPOIIOHYBATH Take
BHM3HAYEHHSI KOJi3ii paB: 11e 3iTKHeHHsI cy0’€KTUBHUX HUBITbHUX
NpaB, AKi HAJIeKAThb Pi3HUM 0c00aM, 110 MPOSIBJISETHCH Y HEMOXK-
JIMBOCTI MapaJjie/bHOrO0 3/1iliCHeHHs] TAKUX NPaB y NIOBHOMY 00-
csA3i: peastizanisi OyAb-sIKOT0 0JHOTO 3 HUX B TOBHOMY 00csi3i nmepe-
IIKOJKAE MOBHICTIO/YACTKOBO 31iiCHEHHIO iHIIOTrO (IHIIUX) YK
NMPU3BOAUTDH 10 HOTO MPUITMHEHHS.

KpiM Toro, mpu BCTaHOBJICHHI 3MICTy OYy/Ib-SIKOTO ITOHSTTS BaXK-
JIMBO TAKOXX [IPOaHajIi3yBaTu HOro y CIIBCTABJICHH] 3 IHIIMMU CyMDK-
HUMH KaTeropisMu. OCKUTBKH 00CST CTaTTi HE AO3BOJISIE BCEOIUHO
HABECTH MIPKyBaHHS ITPO CITiBBITHOIICHHS KOMi3i1 paB 3 yciMa HeoO-
X1THIMH MTOHATTSIMH, 3BEPHEMO yBary JIMIIE Ha Ti 3 HUX, TOPIBHSHHS
3 SIKUMH BUJQETHCS HANOIIbII 3HAUYLIUM JUIs 3°SICYyBaHHS CyTHOCTI
JOCTiKYyBaHOTO MOHSTTSA. Lle kareropii mopymeHHs i 0OMeKeHHS
Cy0’€KTUBHUX IIUBIIBHUX TIPAB.

IIpo nopy1ueHHs oHi€I0 0CO0O0IO ITPpaBa 1HIIOI JOBOAUTHCS FOBO-
PUTH Y TakuX BHIaAKax: 1) ocoba, MOpyIIyr0YH MpaBo iHIIOoi 0coou,
HISIKOTO TIpaBa HE Mae€; 2) HempaBoMipHa NoBeAiHka ocobu de-ure
SIBJIsIE COOOO MTPABOMIpHE JiSTHHS Y 3B’ 513Ky 3 HASBHICTIO Y (JaKTHYHO-
0 MOPYLIHUKA IPAaBOBCTAHOBIIOBAJIBHOIO JOKYMEHTA (IIaTEHTY, CBi-
JIOIITBA TOMIO); 3) 0co0a BUXOJUTH 32 MEXK1 CBOTO Cy0’EKTUBHOTO
LMBIJIBHOTO MpaBa i THM CaMHM IOPYIIYE MPABO 1HIIO0T 0co0H; 4) 0CO-
0a BUXOJIMTh 32 MEXKI 3IIICHEHHSI CBOTO Cy0’€KTUBHOTO MpaBa i THM
caMUM NOPYIIY€E MPaBo iHIIoi ocodu. IIpoaHarizyemMo KoxKHY 3 OKpec-
JICHUX CHUTYallill JIeTabHiIIe.

VY pa3si BiICYTHOCTI B 0COOM TOTO YU 1HIIIOTO Cy0’EKTUBHOTO IIH-
BIJIBHOTO ITpaBa BOHA € HEYIIOBHOBAXKECHOIO (HEYIPaBOMOUYEHOI0). 3a
TaKWX YMOB CITiI KOHCTaTyBaTH, 1110 0co0a repedyBae y CTaHi Herpa-
Ba!. HampukJiaz, e Mae miciie, Ko BOHa 0311 ICTaABHO KOPUCTYETh-
Cs 4y’KOI0 3eMeJIbHOI0 IiNAHKOI0. [Ipu nboMy ocoba He BUKOHYE

! benos B. A. I'paxxnanckoe npaso: O6mast 1 OcobeHHast 4acTH | y4eOHUK
/ B. A. benos. — M. : AO «Ilentp FOpHupoP», 2003. — C. 388.
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CBOTO TIACHBHOTO 000B’S3KYy — YTPUMYBATHUCS BiJl yYMHEHHS TiH, SKi
MOPYIIYIOTh YyXkKe a0CcoNoTHE paBo. Lle, y cBoro 4epry, npu3BOAUTH
JI0 TOTO, L0 BIACHHK HE MOXE 31 ICHIOBaTH CBOE IPABO B TOBHOMY
o0CsI31.

YkazaHe JIelio Haratye KoJi3ito mpas, OJJHAK, 3BHYAIHO, HEIO HE €.
Takwuif BACHOBOK BUILTUBAE 3 TOTO, 1[0 KOMi31sl BiJOYBA€THCS 32 YMOBHU
HAsSBHOCTI MpaB y pi3HUX 0Ci0. Y HamoMy K BHIIaJIKy KOPHCTYBad
HISIKOTO MpaBa MO0 3eMENIbHOI TUITHKU He Mae (rmepedyBae y cTaHi
HerpaBa). binbiie Toro, BiH, HaBMaKW, MAa€ YTPUMYBaTHCS Bif Oy/ib-
SIKUX IOCATaHb Ha Hel.

[opyieHHst cy0’€KTUBHOTO HUBLIBHOTO MpaBa (haKTUIHO MOXKE
BigOyBaTucs i TOMi, KOJIU OPYIIHUK Ma€ MPaBOBCTAHOBIIOBAIbHUH
JIOKyMeHT (TIaTeHT, CB1IOLTBO TOI10). OJIHAK JIOTH OCTAHHIN € YNHHUM,
MOBE/IiHKA, 1110 BUIUIMBAE 3 HHOTO, 30BHI Ma€ LIJTKOM MPaBOMIpHUI
xapakxTep 1 i1 He MoxkHa 3a00poHATH. Ocoba, yui mpaBa Npu LHEOMY
de-facto mopyuryeTscsi, MOXe JIHMIIE OCIIOPIOBATH HASIBHICTH IpaBa y
BIAITOBIAHOT 0COOM IIISIXOM BU3HAHHS HENIMCHUM HAJIEXHOIO IH
MIPaBOBCTaHOBJIIOBAIILHOTO JJOKYMEHTa. BU3HABIIM HOTO HEAIMCHUM,
CyZl TUM CaMHM II0 CyTI JIIKBily€ FOpUANYHUAN (HaKT, T030aBUTH I1O-
BEIIHKY 0coOHU MpaBoBOi MmifcTaBu. JIumie micyis Hboro MoXxHa Oyze
KOHCTAaTyBaTH, 10 0c00a € HeyPaBOMOYEHOIO.

3BepTaOUKCh 10 NPUKIaLy, yABIMO, IO JBi Pi3HI 0COOM MalOTh
OXOPOHHI TOKYMEHTH (CB1JIOLITBA) HA CXOXI 10 CTYIECHS 3MillyBaHHS
TOPTOBEJbHI MAapKH, B OCHOBI SIKUX TOTOXHI IMO3HAYECHHS. Y TaKOMy
BUIIAJIKY, ik 3a3Ha4ae B. M. KpmxHa, BiJICyTHI TIPaBOBI MiJICTaBH JIJIs
BHUCHOBKY ITPO HEMPABOMIPHICTS J1iHl 0/1Hi€T 3 0¢10. OCKINbKY JiepiKaBa
y 3B’SI3KY 3 PEECTPALII€I0 IHTEIIEKTyaTIbHUX 00’ €KTIB HAJaJIa MOMKIIU-
BiCTh iX BUKOPUCTAHHS BIIMOBIIHUM 0CO0aM, TO IO MOMEHTY BH3HAH-
HSl OXOPOHHOTO TOKYMEHTa HEeJlIHCHUM KOXKHA 3 HUX peaidye HalaHi
i 3riJHO 3 YHHHUM 3aKOHOJABCTBOM ITOBHOBa)KEHHs. BigmosigHo,
0e3ry310 CTaBUTH MUTAHHS PO MOPYILIEHHS PaB BIaCHUKA paHille
3apeecTpOBAaHOTO 00’€KTa 1 3a00POHY BUKOPUCTAHHSI MMi3HIIIE 3apee-
CTPOBAHOTO MMO3HAYEHHS, TOKH € YAHHUMHU O0HMJIBA OXOPOHHI JOKY-
MeHTH'.

! Kpwxaa B. CriiBBiIHOIIICHHS TIPaB HA TOPrOBENbHY MapKy Ta IPOMHUCIIO-
BUIi 3pa3ok 3a 3akoHoaBcTBOM Ykpainu / B. Kpmkna // Ansokarypa. —2007. —
Ne17.-C.5.
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OTXe, 10 MOMEHTY BU3HAHHS OJTHOTO 3 OXOPOHHUX JOKYMEHTIB
HEIHCHUM MOYKHa FOBOPUTH IIPO KOJI3i0 IIPpaB 0Ci0: KOXKHA 3 TAKUX
0ci0 He MOXKe 3JIIHCHUTH CBOE IPABO B TIOBHOMY 00Cs131 — 3a00pOHUTH
IHIIIH BiATIOBIAHIN 0CO01 BUKOPHCTAHHS TOPTOBENbHOI Mapku. Bu-
XOJHTB, 1110 KOJKHE 3 ITPaB iHTEJIEKTYalbHOI BIaCHOCTI OJIOKY€E MTPaBo
3a00pOHH CTOCOBHO cele.

Kpim Toro, ocoba, Airo4r Ha OCHOBI HaJIE)KHOTO il Cy0’ €KTUBHOTO
LIUBUIFHOTO MpaBa, He MOBHHHA MEPEBUIILYBaTH 1) MEX IIpaBa, BCTa-
HOBJICHUX 3aKOHOM, Ta 2) MEeX 3J[IHCHEHHS CBOIX IIMBUILHUX TPAaB.

[Mo-nepiire, BUMaiKu, KOJiM 0c00a BUXOAMUTH 33 MEXi CBOTO Cy0’ €K-
THUBHOTO TIpaBa', THM CaMUM MIPHU3BOASYH IO YaCTKOBOI/TIOBHOI HE-
MOXJIMBOCTI 31iHCHEHHS IIpaBa Opyroi 0co000, He MOXHA Ha3BaTH
KoJTi3iero npas. Lle mosicHIoeThCs THM, 1110, sIK 3a3Hadae B. I1. [puba-
HOB, BUXIJI 32 M€X1 3MICTy cy0’€KTHBHOTO TIpaBa HE € HOro 371 iCHEeH-
HSIM, OCKIJIBKH MIPH LbOMY 0co0a BXe He Ji€ sIK yIpaBOMOYEHUI
cy0’ext?. [HITMMH CITOBaMU, BUXI[] 38 MEXi Cy0 €KTUBHOTO [[MBITEHO-
0 [paBa He MO)KHA BBaXKATH 31MCHEHHSAM OCTaHHBOTO.

[To-nmpyre, ynpaBomMo4eHi 0COOH, AIFOUYM B MEKAX HAJICKHUX M
Cy0’€EKTMBHUX ITPaB, MOXKYTh BCTYIIATH Yy B3AEMO/IIIO 3 IHIITMMU CY0 €K-
TaMH UBUIFHUX MPAaBOBIIHOCHH, CBOIM BOJICBHUSBICHHSM BCTAaHOB-
JIIOIOUM JJIs UUX 1HIIUX ¢y0’€KTIB MeKi [IPaBOMIpHOI IIOBEIIHKY, TUM
CaMHM 3BY>KYFOUH MEXKI1 BIIACHOT PABOMIPHOT MMOBE/IIHKH (SIK IPABKJIO,
TUMYACOBO) — MEXKi 3/1ifiCHeHHsI CBOTO TIpaBa’. Take OOMEIKSHHS MOXK-
JIMBe, HAIPUKJIaJl, KOJIX BIACHUK BCTAHOBJIIOE CEPBITYTHE MPaBO Ha
HaJISKHY HOMY pid mioz10 Tiel yu iHImoi ocoou.

Opnak it 00MeKeHHsI OJJHOTO CYO’ €KTHBHOTO MPaBa iHIIIMM TaKOXK
HE MPU3BOAUTS JI0 TIOBHOI/4aCTKOBOI HEMOXJINBOCTI 3/1MCHEHHSI TIep-

' My nopiisseMo MO3UIIiI0 HAyKOBIIB, SIKi i/l MEKaMH IpaBa po3yMilOTh
BJIACTUBICTH IIpaBa B 00’ €KTHBHOMY PO3yMIiHHI; M1 MOXKYTh BCTAHOBIIIOBAaTH-
Cs TMIIE Ha PiBHI 3aKOHY 1 CTOCYIOTBCS BCiX BOJOAUIBINB BiIMOBIAHOTO MpaBa
(HampuKIiIaa, MOpajbHi 3acail CyCHiIbCTBA, EKOJIOTIYHI BUMOTH i 3a00pOHHN).

2 T'pubanos B. I1. Ocy1ecTBieHHE U 3a1uTa rpaxkaaHckux mpas / B. 1. Tpu-
6anoB — U3n. 2-¢, crep. — M. : Cratyt, 2001. — C. 102.

3 Mesxi 3iliCHeHHS IpaBa MOXKYTh 3BY)KYBAaTHCS HE JIHIIE 32 BOJICIO CaMOl
YIIPaBOMOUYCHOT 0cOOM (IIUIIXOM YKIIAJICHHS JOTOBOPY), a H 3a paxXyHOK BCTa-
HOBJICHHS 000B’s3KiB, 300pOH CTOCOBHO KOHKPETHOI 0COOM Ha Mi/ICTaBi aKTiB
oprauiB jiep»aBHOi Biaau, opranis Biaan APK Ta opraniB MicueBoro camo-
BPSIyBaHHs, HOTapiyca, a TAKOXK PIlICHHS CyAy.
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I1oro. 3a TaKUX YMOB JIMIIE 3MIHIOIOTHCS MK 3/1HICHEHHS TIpaBa, sKe
oOMexyeThesi. [HIMMuU ciioBaMu, mpyu 0OMEXEHHI TIpaBa Ma€e MicIe
mpsiMa 3aJIeKHICTh MEXK MPaBOMIPHOT MOBEJIHKH HOBOTO TIpaBOHaO0y-
Baua BiJ] MEX MMPABOMIPHOT MTOBEIIHKU MIEPBUHHOTO MIPABOBOJIOJIUIBIIS,
sIKa BUPAXKAETHCS Y BTOPUHHOCTI IPYTUX NIPaB CTOCOBHO MEPIIHX.

OTxe, y BHIAAKY KOJH BIACHUK BHXOIUTH 32 MEXi 3IiHCHEHHS
CBOTO TIpaBa BIACHOCTI 1 3aBa)ka€ BOJIOAUIBIEB] CEPBITYTHOTO MpaBa
WOTO0 3IHCHIOBATH, TAKOXK CJIiJ BECTH MOBY HE TPO KOJIi3il0, a TIPO
MIOPYILICHHS [TpaBa — MOBE/IIHKA BJIACHUKA B TAKOMY BUTIAJIKY € ITPOTH-
MIPaBHOIO, BIH BUXOAUTHME 32 MEXKI 3IiICHEHHS CBOTO TpaBa.

TakuM 4YMHOM, 3 BUKJIAJACHOTO BUILIMBAE, 10, 32 3araJbHUM
MIPABHIIOM, CITiJ PO3PI3HSITH MOPYLICHHS 1 KOMi3iI0 IpaB, X04a BOHH
1 He 3aBKAM € B3a€MOBUKIIOYHUMH KAaTETOPisSIMU (2 came, KOJH T10-
BeJliHKa OJIHI€T 3 0¢i0, MPaBo sIKOT KOJI3y€ 3 MPABOM 1HIIOI 0CO0H,
0a3yeThbcs Ha MIPABOBCTAHOBIIOBAILHOMY JOKYMEHTI, SIKHI BUIaHO
(maTeHT, cBiIONTBO TOLIO) a00 YKIIaZeHO (JIOTOBIp) 3 MOPYILICHHIM
npaB (iHTepeciB) OCTaHHBOI). Y CBOIO 4epry, 0OMEKEeHHS OIHOTO
MpaBa iHIIKUM y OyJb-sSKOMY BHUIQJIKy BHKJIIOYAE HASIBHICTH KOJi3il
MIDXK BiJITOBITHUMH IPABAMHU.

HaocrtaHok momaMo, 1o nNpoTUIpaBHA MOBEAiHKAa MOXe OyTH
OB’ si3aHa 3 KOJI3i€l0 MpaB i TAKMM YHHOM, IO CIIY)KUTHUME JIULIE
MIPUYMHOIO BUHUKHEHHS Komi3ii. Tak, criBBIaCHUK, TPOJAIOYH CBOIO
4acTKy y TpaBi CIIJIbHOI BIACHOCTI TpeTiid 0coli 6e3 momepenHboi
MIPOIO3ULIT IHIIMM CITIBBIACHUKAM IPUAOATH L0 YaCTKY, Ji€ HeIIPaBo-
MIpHO — MOPYIIY€E NePEeBaXKHi MpaBa CHiBBIACHUKIB. Y pe3yibTari
LBOTO y KOYKHOTO 31 CITIBBJIACHUKIB BUHUKAE MTPABO HA MIEPEBEICHHS
Ha cebe mpaB i 000B’s13KiB OKynI. OQHAK 3p03yMiJIO, IO BCi 1i
mpaBa He MOXKYTh OyTH 3a70BOJICHI B MOBHOMY 00cs3i. OTke, BUXO-
JIMTh, 0 IPOTHIIPABHA MTOBEIIHKA TPEThO1 0coOU (0OIHOTO 3i CITiBBIAC-
HUKIB (IPOJABIIs)) cTala MPHYMHOK BUHUKHEHHSI KOJIi3ii MiX ITpaBa-
MU iHIUX criBBiacHukiB. Jlo peui, [IK He nae BiAMOBIAI HA MUTAHHS
po Te, AKOMY 3 HUX Mae OyTH HaJaHa mepeBara.

ToMy mepCreKTUBHUM OO0 MOJAIBIIOTO JOCHTIHKEHHS SBUILA
KOJI3i{ IpaB BUNAETHCS aHai3 CIIoco0iB (MeXaHi3MiB) ii pO3B’sI3aHHSI.
Y KOHTEKCTi X 3asBJICHOI MPOOIEMATHKHU 3ayBayKUMO JIUIIE, IO (haKT
HasBHOCTI KOJIi3ii MK TIpaBaMU He 3aJICKUTh Bif 11 BUPIIIEHOCTI Ha
3aKOHOJIABYOMY PiBHI, X04a 3 TCOPETHUHHX TIOJIOKEHbB 1HOII BUIIJIMBAE
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OpOTHICKHUI BUCHOBOK'. Ha HaIry sk yMKy, KOJTi311 MOXKITHBO JIUIIIE
KiacuQiKyBaTH Ha Taki, 0 BUPIIIEHI 3aKOHOAABYO, 1 TaKi, Crocio
PO3B’sI3aHHS AKHX y 3aKOHOAABCTBI He nepeabaueHuii. Hanpukian,
KOJI3isl paB KPEAUTOPIB I1iJ] 4aC KOHKYPCHOTO MPOBAJPKEHHSI I0TA€Th-
Cs1'y CHOCIO BCTAHOBIICHHS YEPTOBOCTI 33I0BOJICHHS] BUMOT KPSIUTOPIB,
a B paMKax OJ[HI€T 4epry Jii€ BKe NMPONOPLiitHUIT criociO po3B’si3aHHS
KoJIi3ii. Y TOH ke yac i3 3aKOHO/IaBCTBa, HATIPHUKIIA, HE CIIJIY€, SIK Ma€e
BHPINTYBATUCS KOMI3isl MIXK ITpaBaMu KPEJUTOPIB CHaJKOAABIIS 3a
OopramMu, 10 BUHUKIIM 32 4ac HOTO JKUTTS, KOJIK PO3MIPY CIaIKOBOI
MacH He BUCTA4Ya€ ISl 33 0BOJICHHS BUMOT yCiX KPEIUTOPIB.

! Tus., Hanp.: DHuuknonequdeckuii crosaps / ox pen. K. K. Apcenbesa,
0. O. Terpymesckoro. — CII6. : Tumo-JIutorp. 1. A. Edpona, 1895. - T. XV A. —
C. 705.
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