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I'PAYKIAHCKO-ITIPABOBOH MEXAHHU3M BHEJOT'OBOPHBIX
PEI'YJIATUBHBIX OTHOIIEHUNA

1. B mnocnegHee BpeMs B30pbl IMHUBWJIKCTOB BCE dyalle oOpamarwTcs K
UCCIICIOBAHUIO TPAXXJAHCKO-IIPABOBBIX SABJICHUM Yepe3 MPU3My TaKOro UHCTPYMEHTA
KaK MEXaHM3M IPaBOBOI'O PEryJUpPOBaHUS B CBOE BpeMsl BbIPAaOOTAHHOI'O HayKOMH
TeOpuu IpaBa. Takou NOAXOJ IO3BOJSAET KOMIUIEKCHO HCCIIEI0BAaTh IIPABOBOE
ABJICHUE, IPOCICAUTh JUHAMMYHBIA IPOLECC MPETBOPEHUS  HOPMATHUBHBIX
IpEINUCaHNil B KOHKPETHBIE MPABOOTHOLICHUS MEXIY CyOBEKTaMu Ipa)kIaHCKOIO
npaBa, MOKa3aTh CHEU(UKY MPABOBOTO PErYJIUPOBAHUS OTICIBbHBIX OTHOLICHHH,
BXOJSIINX B MPEAMET TPakJaHCKOTO MpaBa, OUEHUTHh 3PPEKTUBHOCTh MPUMEHEHUS
OTZENIbHBIX IIPABOBBIX CPEICTB M TIPaX]JAaHCKO-IIPABOBOTO MEXAaHM3Ma B IIEJIOM.
IIpenMeToM paccMOTPEHMS CTAOT Pa3JIMYHBIE ACHEKTHl TI'Pa)XAAHCKO-IIPABOBOTO
mexanu3ma. Tak, H. C. Kysnenosa mnpoaHanu3zupoBajia oOIIy0 MOpoodsiemMy
COBEPIICHCTBOBAHUS ~ MEXAHU3Ma MPAaBOBOIO  PETYJIMPOBAHUS  TPaXKTAHCKUX
npaBooTHOIIEHUH, E. A. MuuypuH — OTIOEIBHBIA BJIEMEHT MEXaHHU3Ma, TaKoe
IIPAaBOBOE CPEICTBO, KAK aKThl IIPUMEHEHUSA U OTPAaHUYCHHUs I'PAXKIAHCKUX IIpas, B.
JI. SIpoukuii, ucxons u3 te3uca 0 BO3MOKHOCTH NPUMEHEHUS MEXaHU3Ma HE TOJIBKO
B «rJI00QIBHOMY» (KaK OOIIENMBHIMCTUYECKON KaTeropuH), HO U B JIOKAJIHHOM
3HA4YCHUU (npu UCCIIEOBAaHUN cenupuKu o0ecreunBaeMoro UM
pErNIAMEHTAllMOHHOIO  BO3JACMCTBHS ~ HAa  OTACJIbHBIE  IPYINIBbl  JIMYHBIX
HEMMYIIECTBEHHBIX M HMMYIIECTBEHHBIX OTHOILIECHHI) 3aTPOHYJ JIBa HAIPABJICHUS:
MEXaHH3M IIPABOBOT0 PETYIUPOBAHUS SIMUCCUOHHO-YIOCTOBEPUTEIBHBIX OTHOILICHUM
IIPU BBIMYCKE U OOpAILlEHUH LIEHHBIX OyMar W BBISBICHHH CHELU(PUKH TPakIaHCKO-
IPaBOBOr0 MeXaHu3Ma (hOPMHUPOBAHUS COAECPKAHUSA JTUYHBIX HEHMMYIIECTBEHHBIX W
uMymiecTBeHHbIX 1paB, C. A.IlorpeOHoil mpocieaun JeHCTBUE MeEXaHU3Ma
IIPAaBOBOTO PETyJUPOBAHUS JOTOBOPHBIX TPAXKIAHCKUX OTHOLICHWW. Paznenss
noaxoa B. JI. SIponkoro o MHOXECTBEHHOCTH MEXaHM3MOB WJIM MHOT'OACIIEKTHOCTH
(0cOOEHHOCTAX)  €QMHOI0  TIPaKJAHCKO-TIPAaBOBOTO  MEXaHHM3Ma,  CUHUTaeM
1EeJIeCO00Pa3HbIM PACCMOTPETh T'PaXkIaHCKO-IPABOBOM MEXaHU3M pETYyJMpPOBAaHUs
BHEJIOTOBOPHBIX PETYJIATUBHBIX OTHOLIEHUN. [Ipn 3TOM ciietyeTr TakKe ydecTb, 4To B
CBOIO OuY€pellb, IPaKAAHCKO-IIPABOBOM MEXAHU3M IIPEACTAET KaK COOTBETCTBYIOILAS
pPa3HOBUIHOCTb €IUHOTO OOILIENpPaBOBOTO TMOHSATHS — MEXaHU3M IPABOBOIO
peryJIMpOBaHMs.

2. B Hayke TeopuM IpaBa BBLACILIIOT HECKOJIBKO IMOAXOAOB K MEXAHU3MY
[IPaBOBOIO  PETYyJMPOBAHUSA: HWHCTPYMEHTAIBHBIN  (CIELHATBHO-IOPUAHYECKUI),
TICUXOJIOTUYECKU U COLIMAJIbHBIM MEXAaHW3M JICUCTBUS MpaBa. B maHHOM ciyyae
IIPUMEHSIETCS MHCTPYMEHTAJIbHBIA IOAXOJ, KaK KOMIUIEKC ITPABOBBIX CPEJICTB,
3a/IEVICTBOBAHHBIX B MpOLIECCE MPABOBOTO peryaupoBanus. [1o maenuro A.B. Manbko
IIPABOBBIE CPEACTBA — ATO MPABOBBIE SBJICHHUS, BBIPAKAIOIIUECS B HHCTPYMEHTaX
(YycTaHOBNIEHUSX) U AEIHUAX (TEXHOJIOIMH), C IIOMOIBIO KOTOPBIX yIOBIETBOPSIOTCS



MHTEpPEChl CYOBEKTOB IMpaBa, 00€CIEeUMBACTCS JIOCTHUKEHUE COIMAIBHO IMOJIE3HBIX
LETIEN.

Kak mstiiimiicss mpouecc, mpaBOBOE PEryJMPOBAHUE COCTOMT M3 HECKOJBKHUX
ATANoOB, UMEHYEMbIX CTaAusIMU. TOYKH 3pEHUS Ha UX KOJIMYECTBO U Xapakrep
pasustcs. C. C. AnekceeB BbIIEISAET TPU TJIaBHBIE CTAINU:

a) craausg  (QopMUpOBaHUS W JCUCTBUSA  IOPUJIWYECKUX  HOPM,
XapaKTepU3yromascss TeM, YTO BBEAEHHBIE B MPABOBYKD CHUCTEMY HOPMBI OOLIUM
0o0pa3oM perjJaMeHTUPYIOT, HaIlpaBislOT IMOBEJECHUE YYACTHUKOB OOIIECTBEHHBIX
OTHOILIEHUM, YCTAaHABJIMBAIOT [JI1 HUX TOT WJIX UHOM IIPAaBOBOM PEKUM;

0) craaus BO3HMKHOBEHHUS MpaB M oOs3aHHOCTEW (mpaBooTHOIeHUi). Ha
OCHOBE IOPHUJIMYECKUX HOPM IMpPU HAIMYUU MPEAYCMOTPEHHBIX OOCTOSTEIHCTB
(ropuIuYeCcKuX (hakToB) BO3HHUKAIOT npaBa U 00s13aHHOCTH —
WHIMBUAYJIN3UPOBAHHBIE MEPBI IOBEACHUS;

B) CTa/us peanusaliu npas u oos3aHHoCTel. [IporpaMmsl oBeieHUs, KOTOpPbIE
3QJI0KEHBl B IOPUAMYECKUX HOPMAx M 3aT€M BBIPaKEHbl B KOHKPETHBIX Mepax
MOBEJICHUs JUIsl JAHHBIX CYOBEKTOB (B mMpaBax M OOS3aHHOCTSX), BOIUIOIIAIOTCS B
XKU3Hb, OCYUIECTBIIAIOTCS B (DAKTHUECKOM MOBEACHUU YYACTHHUKOB OOIIECTBEHHBIX
OTHOWIEHUM, CTAHOBATCSA pPeEaJbHOCThIO. Kpome TOro, HeEpenko BO3HUKAET
HEO0OXOMMOCTb B JOIMOJIHUTEIbHON (PaKyIbTaTUBHON — YETBEPTOM CTauU, KOTOpas
100 MpeAIeCTBYET BOSHUKHOBEHUIO MMPABOOTHOLIEHUH, TMOO MpHU3BaHa 00eCeunTh
e€ peanuzanuio. JTO CTaaud NpuUMEHeHus mpaBa. A.B. Manbko Ha3bIBaeT NATh
CTaUu:

1) bopmynupoBaHue NpaBuiia MOBEACHUS;

2) omnpenereHUE CHEHUATBHBIX YCIOBUHW TPU HACTYIJIEHUU KOTOPBIX,
«BBITIOJTHACTCS» JIEHCTBUE OOIIUX MPOrpaMM M KOTOPOE MO3BOJISIET IMEPEHTH OT
o0ImuX mpaBuil K 0osiee AeTAIbHBIM;

3) ycTaHOBJIEHME KOHKPETHON FOPUIMYECKON CBSI3U C BEChbMa OIPEAEICHHBIM
paszeneHueM CyObeKTOB Ha yIPAaBOMOUYEHHBIX U 00sI3aHHBIX;

4) peanuzanus CyObEKTHBHBIX IpaB U IOPUANYECKUX OOS3aHHOCTEH, MNpHU
KOTOPBIX MPABOBOE PErYJUPOBAHUE JOCTUTAET CBOMX LENEH — MO3BOJIIET UHTEPECY
CyObEKTa yAOBIETBOPUTHCSL.

[Istas cragus sBisiercss daxynbTaTuBHOW. OHa BCTymaeT B JACHCTBHUE TOTJa,
Korja OecrpensTCTBeHHas opMa peaiv3aliy IpaBa He YJAeTCsl U KOr/la Ha MOMOILb
HEY/I0BJIETBOPECHHOMY UHTEpECy JOJIKHA OpUITH COOTBETCTBYIOIIAS
MIPaBONIPUMEHUTENbHAS JEATEIbHOCTbD.

C. A. 3uHyeHKoO, yTBEp)Klas, 4TO lopuaudeckue (akTbl B KaueCTBE BOJIEBBIX
aKTOB BXOJAT KaK »dJIEMEHThl B KaXAYyH CTaJdI0 MEXaHW3Ma IPaBOBOIO
PEryJIMpOBaHMUS, MOAPA3AEIAECT IPABOBOE PETYIMPOBAaHNE HA TpU cTaauu. Ilepsas —
BKJIFOYA€T HOPMATHUBHBIC AKTHl B KA4eCTBE IOPUIUYECKUX (PAKTOB, CAMH HOPMBI
npaBa M HX HENOCPEACTBEHHBIE [JEHCTBUSA;, BTOpass — OXBATHIBAET BOJIEBBIC
(popmupyromecss ¥ IEHCTBYIOIIME AaKThl B KauecTBE IOPUAMYECKUX (AKTOB U
MPaBOOTHOIIEHUS] (MX JBHXKEHHSA), KOTOPbIE OHHM THOPOXKJIAIOT;, 3aKpeIIsieTcs
MPaBOJIEECIIOCOOHOCTh HOCHUTENIE IpaBa; TPEThsl — BKIIOYAET (OPMUPOBAHHE U
nopoxkjaroniee (U3MEHsOIIee, MpeKpalarIiee) JAeHCTBUE BOJEBBIX AaKTOB Kak
IOpUIMYecKuXx (aKTOB, a TaK K€ KOHKPETHOE IMPaBOOTHOLIEHUE (CTaTUKa U
JMHAMUKA), KOTOPbIE BO3HUKAIOT B ATOU CBS3U.



Hes3upas Ha onpeneneHHbIE OTJIMYMS, NPUBEACHHBIX TOYEK 3PEHHUS B HHUX B
[I€JIOM, pE€Yb MJET O TAKHUX ATalax MPAaBOBOTO PETYJIUPOBAHUS KaK: perjiaMeHTALU
OOIIIECTBEHHBIX OTHOIICHUI;, BO3HUKHOBEHHE TPaXIAHCKUX IPABOOTHOIICHUIA;,
peam3anus TPaKAAHCKUX MPABOOTHOIIEHHWM; NPHUMEHEHHE IIpaBa. Y Ka3aHHBIM
CTaJIUsIM COOTBETCTBYIOT OIPEJCIICHHBIE 3JIEMEHTHI: HOPMBI IIPaBa; OPUAUYECKHUE
(dakThl ¥ TPaBOOTHOIICHUS; aKThl peaM3allud MpaB W OO0S3aHHOCTEH; aKThI
MPUMEHEHUS TIpaBa. B CBs3M ¢ 3TUM, cuMTaeM I11€J1IeCOO0Pa3HbIM MPOBECTU AHAJMU3
CTaJIiii MPAaBOBOr'0O PETYJIMPOBAHUS BHEIOTOBOPHBIX PETYJISITUBHBIX OTHOLICHUH.

3. BHEOOroBOpHBIMHU  PETYJSATUBHBIMU  SIBIISIFOTCS.  OTHOIIEHUS  MEXIY
CyObEKTaMM TPaXKJIAHCKOTO OIpaBa, BO3ZHUKAIOIIME W3 MPABOMEPHBIX OCHOBAHUM 3a
npejenamMu J0roBopa, CpelId KOTOPBIX: MyOJuyHOe OO€IIaHue BO3HATPaXICHUS,
COBEpIIICHUE JICUCTBUA B  HMMYIIECTBEHHBIX HHTEpEcax JpPyroro juia 0e3 ero
MOPYYCHHMsSI; CHacaHWe 3JIOPOBbSI MW JKU3HM (U3WUYECKOro JIMIla, HWMYIIECTBa
(hU3UYECKOTO WIIM FOPUIMYCCKOTO JIUIIA; 3aBEIIATeIbHBIN OTKA3 MIIM 3aBEIIATEIIbHOEC
BO3JIOKCHHE.

PermamenTanus 3TMX OTHOLIEHUH OCYLIECTBISETCS HE TOJBKO HOPMaMmH IpaBa,
COZICpP KAIUMUCS, TIPEXKE BCETO B IMOIpA3/Ciiec «BHEIOTOBOPHBIC 005S3aTEIHCTBA»
I'paxxpanckoro koaekca YKpauHbl, HO W OJHOCTOPOHHUMH CHEIIKAMH, Kak
BBIPAKEHUSAMHU BOJU OJHOU CTOPOHBI. OCHOBAaHUSIMHU JUIsl 3TOTO BBICTYHAET 00Iiee
MPaBWJIO O CO3JaHUU OJIHOCTOPOHHEH CHENKOM O00s3aHHOCTEH NUIb I Jula €€
COBEPIIMBIIECH M HCKIIOUEHUS] O BO3MOKHOCTH CO3JaHHUSI €10 OOsS3aHHOCTEH IS
IPYTUX JIMI[ B CIy4asX yCTAHOBJICHHBIX 3aKOHOM, WJIM MO COTJIALICHUI0 C ATUMH
nunamu. Tak ke clielyeT ydecThb PaclpOCTPAHEHUE IOJOXKEHHUS O COOTHOIIECHUU
aKTOB I'PaXKJAHCKOI'0 3aKOHOJATEIbCTBA U JIOTOBOpPA Ha OJHOCTOPOHHUE ClIENKU. B
JaCTHOCTH, TaKas perjaMeHTAIUsl OCYIIECTBIIACTCS B OyIyIeM MPaBOOTHOIICHUH U3
MyOJIMYHOTO  OOCIIaHWS  BO3HATPAXKJICHMS, W3 3aBEHIATCIIPHOTO OTKaza M
3aBEIIATCIHLHOIO BO3JI0KCHHUS.

Cragvsi BO3HUKHOBEHMSI TPaXJAHCKUX MPABOOTHOIICHHN  3HaAMEHYETCs
HACTYTUICHUSIMH FOPUIMYECKUX (DAKTOB Cpeld KOTOPBIX CIEAYyEeT OTMETUTh TaKHe
MPaBOMEPHBIE JTEUCTBUS, KAK OJHOCTOPOHHUE CHEIKH U IOPUIUYECKHE MOCTYIIKU.
CyObeKkTuBHBIE TpaBa U OOSA3aHHOCTH YYAaCTHHUKOB BHEIOTOBOPHBIX PETYJISTUBHBIX
OTHOILICHUN BO3HHMKAET, KaK W3 EAWHUYHBIX HOPUAMYECKUX (AKTOB, Tak U U3
IOPUJIMYECKUX COCTABOB, HAampuMep, 00s3aTeIbCTBA IO BO3MEIIEHHUIO PaCcXO0B
TOHECEHHBIX JIUIIOM, B CBSI3M C COBEPLICHUEM MM JICMCTBUH B HMMYIIECTBEHHBIX
HWHTEpecax APYroro juiia 0e3 ero mopy4eHus: MOXKET BOSHUKHYTh U3 IOPUIUYECKOTO
MOCTYTIKa, a 00s3aTEILCTBO M3 3aBEIIATEIILHOIO OTKAa3a — U3 IOPUINYECKOI0 COCTaBA:
OJIHOCTOPOHHEH CJIeNIKM (COBEPIICHHH B 3aBElIaHUM 3aBElIaTeILHOI0 OTKasa),
coOBITHS (CMEpTHU 3aBemaTens), OJHOCTOPOHHEH ceinku (MPUHATHH HACIECTBA,
00pEeMEHEHHOTO 3aBellaTeIbHBIM OTKAa30M).

Cramus peanmzaiiuy TPakIaHCKUX MPABOOTHOIICHUHN SBISIETCS, MO OOIIEMYy
MpaBuiy, pe3yJbTUpylomen. JKenaeMbpIM BapUAHTOM pPEaav3allud BHEIOTOBOPHOTO
PEryJIATUBHOIO 00s3aTeNbCTBA SBISIETCS €ro Hajajiexailee wucnoiaHenue. OHO
COCTOUT M3 JIBYX OJHOCTOPOHHHUX CJEJIOK: UCIIOJHEHHE OOSA3aHHOCTU JIOJDKHUKOM U
MIPUHATHE UCTIOJTHEHUS KPEIUTOPOM.

@dakynbTaTUBHASL CTaaudsl MPUMEHEHHS IIpaBa MOXKET HACTYIHUTh B Cly4ae
NPENATCTBUSL MPU peau3alid MpaB U OOSI3aHHOCTEM U COCTOMT B BBIHECEHUU
KOMIIETEHTHBIMUA OpraHaMu akTtoB TmpuMeHeHus mpaBa. C. A. IlorpeOHoli He



0€30CHOBATENIbHO HA3bIBACT €€ CTaJuel 3alIUThl HAPYIICHHBIX TPAXKIAHCKUX MPaB U
oOs3aHHOCTEH.  Peamm3yercss 3Ta  craams B~ paMKaX  OXpPaHUTEIbHBIX
MIPaBOOTHOILICHUH.



