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ABSTRACT

Introduction: The present threats to public health and lives depend directly on environmental conditions of natural sites, their pollution and exhaustion degree. Accordingly,
there is a need for proper legal enforcement of citizens'rights. Based on this, the relationship between citizens’ environmental rights and the right to health is analyzed.

The aim:is to carry out a comparative analysis of legal support and correlation in the regulation of the right of citizens to a safe environment in Ukraine and the European Union,
as well as to justify and formulate proposals for improving legislation on natural healing resources.

Materials and methods: The national and international legal instruments regulating the rights to health and a safe environment as well as their interrelations were examined
by means of analytical expertise and analysis of the jurisprudence, in particular, the comparative legal, complex, formal and logical, structural and functional methods along
with analytical and empirical research tools.

Condlusions: The environmental rights defined as the totality of the rights including the fundamental right to a safe environment and the right to natural resources (natural
curative resources and natural resources for therapeutic and health-improving use) have to be proven a prerequisite for exercise of the human rights to health. The option
proposed is for the adoption of a unified legal and regulatory instrument relating to the natural curative resources.

KEY WORDS: right to health, environmental rights, right to a safe environment, right to natural resources for therapeutic and health-improving use, natural therapeutic

resources

INTRODUCTION

The key provision of the Environment Law of Ukraine is
that the government protects communities’ health and
safety from harmful environment impact (Article 1, Law
of Ukraine “On Environment Protection”).

In accordance with the Ukrainian legislative fundamentals
on health protection the right to health provides, among other
things, a safe to life and health environment. In this context,
the state is obliged to provide the environment protection as an
important prerequisite for human life and health. It is possible
to accomplish the task by protecting the animate and inanimate
nature, protecting people from harmful environment impact;
achieving a harmonious interaction between a person, society
and nature; rational use and reproduction of natural resources,
etc. The environment protection relations are regulated by the
special legislation of Ukraine and international treaties. The
aforementioned is still relevant, since there is a direct inter-
connection between the human health status and the environ-
mental conditions, the ecological safety of industrial and other
objects, and real risks of technogenic incidents constituting
potential threats to human life and health.

THE AIM
The aimof the research is to carry out a comparative analy-
sis of the legal instruments in order to determine the legal
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regulation of the right to a safe environment in Ukraine
and the European Union countries, to provide proposals
for improving the laws related to natural curative resources.

MATERIALS AND METHODS

The national and international legal instruments regu-
lating the right to safe environment and health as well as
their interrelations were examined by means of analytical
expertise and analysis of the jurisprudence, in particular,
the comparative legal, complex, formal and logical, struc-
tural and functional methods along with analytical and
empirical research tools.

REVIEW AND DISCUSSION

One of the main problems of health-care in Ukraine is an
inadequate legal framework that hampers the efforts to
improve the public health and efficient use of human and
financial resources in the health system under market econ-
omy framework. Adaptation of the Ukrainian legislation
to the EU legislation is a priority prerequisite Ukraine’s’
integrating into the European Union. One of the central
components of this process is the legislation of Ukraine
regulating human health and life protection, natural objects
and the environment adaptation [1, p.12].
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Most countries of the world, and Ukraine is not an ex-
ception, have entered into the 21st century with a set of
global, regional and national challenges among which the
most threatening to humanity are global environmental
breaches, the depletion and degradation of natural re-
sources [1, p.20].

The environmental legislation of Ukraine has a key
provision in this regard: public health and human life are
subject to public protection against the negative impact
of adverse environmental conditions (Article 1 of the Law
on Environmental Protection) [2]. Scientists are right to
point out that these provisions are quite motivated, since
there is a direct link between the state of human health and
the state of the environment, the state of ecological safety,
industrial and other economic objects and the level of real
threat of man-made incidents dangerous for life and health
of people [3, p. 45].

By the provisions of the Constitution of Ukraine the
state assumes to protect the right to an environment that is
safe for life and health, and to compensation for damages
inflicted by the violation of this right. In fact, the present
environmental situation is hardly contributing to the re-
alization of the proclaimed rights [1, p. 17].

Meanwhile, it should be noted that at the international
level the UN documents, in particular, “Environment
and development. United Nations Terminology bulletin”
contains the following terms relating to the right under
research: an environment adequate for the health and
well-being of individuals; healthy environment; enabling
environment; sound, satisfactory and healthy environment
[4]. However, the international legal instruments lack a
single term or wording of the mentioned above.

Tretyakova G.A. rightly observes that “a number of uni-
versal and inter-regional international documents recog-
nize the necessity for the environmental rights of citizens
and the guarantees of their observance and protection to be
consolidated on the legislative level. At the pan-European
level, the directives have been adopted that enshrine the
environmental rights of citizens and guarantees for their
observance and protection. In the EU Member States, a
process is underway to bring national legislation in line
with the pan-European legal framework, including the
legislation on environmental protection” [5].

The European Convention on Human Rights (ECHR)
(formally - the Convention for the Protection of Human
Rights and Fundamental Freedoms, 1950) [6] which es-
tablished the European Court of Human Rights and the
Law of Ukraine “On the implementation of decisions and
application of the practice of the European Court of Hu-
man Rights” [7] play an important role in addressing the
above-mentioned problems of the environmental rights’
observance. The court decisions are binding to Ukraine.

After all effective domestic remedies have been exhaust-
ed everyone shall have the right to appeal for the protection
of his rights and freedoms to the relevant international ju-
dicial institutions or to the relevant bodies of international
organizations of which Ukraine is a member or participant
(Article 55) [8]. This requirement is directly related to
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the possibility of recourse to protect the environmental
rights. Therefore, it is necessary to study law enforcement
practice relating to the issues which are in jurisdiction of
the European Court of Human Rights.

At the international level a judicial precedent that occurs
within the existing regime of the human rights protection
is of increasing importance as it provides the mechanism
for protecting and developing the institution of environ-
mental human rights at the present stage [9]. Moreover,
the Convention for the Protection of Human Rights and
Fundamental Freedoms (Article 8) [6] does not contain an
express provision for the right to a safe environment for
human life and health and its protection.

The rights to life, health, an adequate standard of liv-
ing and privacy are used to protect the environment.
For example, in the case of Leon and Agnizhak Kania v.
Poland [10], “the applicants complained that due to the
cooperative’s continuous activities they were subjected to
serious noise and pollution for a number of years, which
resulted in their sustaining very serious and long-term
health problems” (Paragraph 93). The Court argues that
there is no explicit right to a clean and quiet environment
in the EU law, however, in cases where a person is directly
seriously affected by noise or other pollution, an issue
may arise under Article 8 of the European Convention on
Human Rights. To raise an issue under of Article 8 of the
Convention the interference must directly affect the appli-
cant’s home, family or private life, and the negative effects
of environmental hazards must attain a certain minimum
level of severity. The assessment of that minimum level is
relative and depends on all the circumstances of the case,
such as the intensity and duration of the nuisance, and its
physical or mental effects (Paragraph 98, Paragraph 100).

In the case of Dzemiuk v. Ukraine (Application no.
42488/02) [11], the court found that Article 8 of the Con-
vention had been violated and made the decision that
the construction and use of the cemetery so close to the
applicant’s house with the consequent impact on the en-
vironment and the applicant’s “quality of life” constituted
an interference with the applicant’s right to respect for his
home, his private and family life and reached the minimum
level of severity to trigger the application of Article 8 of
the Convention.

The applications lodged with the European Court of
Human Rights under the Articles for the protection of
the environmental rights of citizens and the above-men-
tioned cases outcomes prove a close connection between
the right to a safe and healthy environment guaranteed by
the national environmental legislation of Ukraine and the
right to respect for private and family life officially recog-
nized in Article 8 of the Convention for the Protection of
Human Rights and Fundamental Freedoms [6]. It means
that environmental pollution can impact the well-being of
individuals and prevent them from using their homes with
consequent adverse effects on their private and family life
without serious danger to their health. This also establishes
the recognition by the European Court of Human Rights
of the right to safe environment for life and health as a
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derivative right that is mainly inferred from the provisions
of Article 8 of the aforementioned Convention [12].

There are very few court decisions on the environmen-
tal issues in the general array of documents generated by
the judicial system of Ukraine. Among them are the cases
which, in particular, deal with the protection of the right
to a safe to life and health environment [13]. Another
example is the court decision which became a landmark
one as it was the first time in the history of Ukraine when
the court ruled in favor of the victims of the environ-
mental disaster [14]. The authors of this research fully
support a practical initiative aimed at facilitating work
and accelerating search for relevant judicial decisions
of the Supreme Court of Ukraine, higher specialized
courts, appellate and local courts. It is proposed to list
all the decisions, orders, rulings rendered by the courts
in civil, commercial and administrative cases initiated
by the institutions of civil society, individuals or groups
of individuals for the benefit of the environment and
society in the relevant Register of court decisions on
issues relating to the environment [15].

In theory and law, the environmental rights include
all the rights of citizens and other entities in the field of
“society-nature” [16, p. 83]. According to the level of legal
regulation, these rights are classified into fundamental and
other rights relating to environment protection. So, the
fundamental constitutional right to private ownership of
land, the right to a favorable environment, the right to free
access to information about the environmental situation
and the right to compensation for harm to individual’s
health or property, caused by environmental offenses and
the right to health and medical care [17, p. 131-132].

The Constitution of Ukraine (1996) [8] specifies that
human rights and freedoms as inalienable and inviolable.
Thus, the fundamental law guarantees that no citizen shall
be deprived of the human rights. These rights are birth-
rights. The consolidation in the Constitution of Ukraine
of the right to a safe to life and health environment and
to compensation for harm, caused by the violation of that
right, is based on the provisions of the important interna-
tional human rights instruments, namely the Universal
Declaration of Human Rights (1948) [18], the Convention
on Protection of Human Rights and Fundamental Free-
doms (1950) [6], the European Social Charter (1961) [19].

Human rights and environmental rights are a key area
of attention at the international level. This is evident from
the researches on the history of environmental rights, the
relevance of environmental rights standards and interna-
tional human rights covenants by such scholars as Stephen
J. Turner, Sumudu Atapattu and others [20, pp.1-16, pp.17-
40]. Alan Boyle, Professor of Public International Law,
particularly studies the problems of human rights and
international environmental law [21, 22].

The environmental legislation of Ukraine, namely the
Law of Ukraine “On Environmental Protection” [2] defines
a system of basic environmental rights of citizens, including
the right to a safe to life and health environment; the right
to natural resources for general and special use; the right

to compensation for harm to health and property caused
by the environment adversely impact etc.

There is no doubt that the right to a safe and healthy
environment is an important fundamental environmental
right. It is universally recognized that other environmental
rights are derived from the aforementioned. For defining
this important fundamental right, it is necessary to clarify
the term “safety” in this context. The environmental leg-
islation of Ukraine, in particular Article 50 of the Law of
Ukraine “On Environmental Protection”, provides for an
appropriate wording of the concept of “environment safety”
[2]. Thus, the environment safety is such a state of environ-
ment, in which the prevention of environment degradation
and human health risks is enforced. The environment safety
is guaranteed to citizens of Ukraine through implementing
a wide range of interrelated political, economic, technical,
public and legal, organizational, and other measures. The
court is authorized to ban the activities of individuals and
legal entities that harm the environment.

The experts define an important legal criterion of “favor-
able environment”. First of all, these criteria are the system
of environment protection standards and natural resource
management limits, namely regulating maximum permis-
sible concentrations of harmful substances; standards of
sanitary and protective zones, etc. These standards reflect
the qualitative characteristics of the environment state
and are aimed primarily at improving and maintaining
its cleanliness, which stands out as the only important
characteristic of a favorable environment status though.
The second important criterion concerns the intensity
(inexhaustibility) of natural resources. The latter is ensured
by limiting natural resources use (by establishment of the
volume of natural resources use (utilization)). The third
criterion is the ability to satisfy aesthetic and other human
needs and to maintain species diversity [17, p. 142-143].

Based on the safe environment criteria described
above, namely non-pollution clearness, inexhaustibility
(intensity), etc., it is appropriate to analyze the current
environment state in Ukraine. According to the envi-
ronment experts, the amount of pollutants, especially in
megalopolises, significantly exceeds permissible concen-
trations, and ultimately adversely affects public health. For
example, water contamination by nitrates leads to various
diseases and consequently to decreased body resistance
and to increased morbidity, in particular, infectious and
oncological diseases. Non-compliance of drinking water
quality with the regulatory standards is one of the reasons
for the spread of many infectious and non-communicable
diseases. So, water is mainly misused in Ukraine. Unpro-
ductive water consumption is increasing while the volume
of qualitative “usable” water resources is decreasing due to
pollution and depletion [23].

The degree of danger to humans of air pollution remains
a leading risk factor and the number of victims exceeds
the value of water or soil pollution. This is due to the fact
that a person consumes a lot more air than water and food.
In addition, if the consumer can to some extent regulate
the quality of food and drinking water, then the purity of
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the air, the more atmospheric, at the individual level is
almost impossible to control. In the issue of environmen-
tal hygiene, particular attention is paid to such dangerous
chemical compounds as carcinogens. Thus, in general, the
total carcinogenic risk to the health of the population of
settlements created by the identified compounds in 2014
reached 1.8-7.3 cancer cases per 1 thousand people, which
accounts for the annual increase of ecologically related
oncological diseases to 10.4 cases per 100 thousand popu-
lation. This level of risk significantly exceeds internationally
acceptable risk indicators and requires measures to reduce
it. The highest level of population carcinogenic risk falls
on the residents of Kyiv, and the lowest - on the residents
of Cherkasy [24, p. 30-31].

The interconnection between human rights and environ-
mental protection was emphasized in the 1972 Stockholm
Declaration on Environmental Issues [25], where human
rights to a healthy environment were first mentioned. The
absence in the international law of a strict definition (that
is, the meaning of which is defined in accordance with
the principles of general international law) the concept of
“human right to a favorable environment” and also that
the right to a favorable environment, although related to
the rights of the new generation, by its structure is closely
intertwined with the human rights system as a whole,
leading to a different attitude to the right to a favorable
environment at the level of national legislation, and as a
consequence to the ambiguous assessment of its rights of
this nature [26, p. 198-199].

It should be noted that the constitution guarantees this
right in most countries. For example, at the national level
Spain was the first country which constitutionalized the
right to a favorable environment, and subsequently, Azer-
baijan, Belarus, Belgium, Georgia, India, Spain, Mozam-
bique, Moldova, Peru, Portugal, Finland, Ethiopia, South
Africa, South Korea, to name a few, followed [26, p. 199],
which should be recognized as positive, but the content of
this right is defined differently.

In the context of the discussion of the human right to a
healthy and favorable environment, which has been on-
going in Western Europe for 25 years, it is concluded that
the wording of the basic right, which would give an indi-
vidual citizen the opportunity to claim a clean and healthy
environment in court, is impossible. Even those countries
which provide for that wording by their Constitutions,
experience difficulties in forming that right and putting it
into effect [27, p. 126].

It should be emphasized that defining the right to a
safe environment of Ukraine as a fundamental right, it is
necessary to point out its relation to other environmental
rights. Yes, Art. 3 of the Law of Ukraine “On Protection
of Human Being from the Impact of Ionizing Radiation”
[28] states that every person who resides or temporarily
resides in the territory of Ukraine has the right to be pro-
tected from the influence of ionizing radiation. These are
also the provisions of the Law of Ukraine “On ensuring the
sanitary and epidemiological well-being of the population’,
in particular Art. 4, which defines the right of citizens to
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safe and healthy food, drinking water, working conditions,
education, education, life, recreation and the environment.
The Law also contains the concepts of environmental fac-
tors such as any biological, chemical, physical, social and
other factors that influence or may affect human health or
the health of future generations. The concept of harmful
impact on human health is defined as the influence of en-
vironmental factors that threaten the health, life or ability
of the person or the health of future generations (Article 1
of the Law of Ukraine “On Ensuring Sanitary and Epidemic
Well-Being of the Population” [ 29]). In this case, the above
concepts and list are well-grounded and take into account
the current developments of environmental specialists.

Under the Fundamentals of the Legislation of Ukraine
on Health Protection (Article 6) [30] the right to health
protection consolidates, among other things, a safe envi-
ronment for life and health. The state ensures the protection
of environment as an important prerequisite for human life
and health by protecting animate and inanimate nature,
protecting people from negative environmental impacts,
by achieving harmonious interaction between individuals,
society and nature, rational use and reproduction of natural
resources (Article 26).

The international legal instruments also place great
emphasis on the connection between the environment
state and human health. The General Assembly resolution
emphasizes that continued deterioration of environment
could jeopardize the very foundations of life. At the same
time, it is recognized that all people have the right to live
in an environment that is favorable for their health and
well-being [31].

Article 11 of the European Social Charter [19] establishes
the necessary measures designed for health protection.
In this regard, it is pointed out that it is appropriate to
eliminate as much as possible the cause of poor health
and prevent the epidemic, endemic and other diseases, as
well as accidents.

The environmental rights intended to meet a variety of
needs (economic, recreational, health, aesthetic, cultural,
and others) are universally recognized to have a special
status in the system of environmental rights of citizens.
Natural resources have numerous functions, but one of the
most important is the possibility of their use as a means
of maintaining or restoring human health. In Ukraine
the legal framework has been developed to exercise these
rights: the Land Code [32], the Water Code [33], the For-
est Code [34], the Subsoil Code [35] and the Law “On the
Plant World” [36], the Law “On the Animal World” [37],
the Law “On the Nature Preserve Fund” [38], etc.

Taking into consideration the subject of this research,
it is appropriate to highlight two types of citizens™ envi-
ronmental rights: the right to natural resources for recre-
ational use and the right to medicinal natural resources.
So, the former right covers the total free use of objects of
the animal world to satisfy recreational needs; the use of
natural plant resources for recreational purposes; the use
of forests benefits for cultural and recreational purposes,
etc.; the water use for recreational purposes, etc.
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With regard to the latter, the Water Code of Ukraine
specifies that places of water use for treatment, recreation
and sports purposes are established by the relevant coun-
cils as prescribed by law [33]. Moreover, under Article
45 of the Water Code of Ukraine, in case of low water,
the risk of epidemics and epizootics, as well as in other
cases provided for by law (in conditions that could cause
or have caused water pollution, etc.), the rights of water
users can be restricted or the water use conditions can be
changed to ensure public health and other public interests.
Thus, the law justifiably gives priority to the use of water
for drinking and housekeeping needs of the population.
At that, harmonization of the Ukrainian legislation with
the European Union law (EU Water Framework Direc-
tive) [39], in particular, bringing the quality standards
of drinking water for personal use into conformity with
the EU standards, is certainly a priority. It is also worth
pointing out the importance of the Management of Bath-
ing Water Quality and Repealing Directive adopted in
the EU [40]. This document provides for the wording of
the concept of these kinds of water, the acceptable norms
for contamination and other pollutants which may not
be exceeded.

Under Article 2 of the Law of Ukraine “On the Resorts”
the relations arising in the use and protection of natural
curative resources are subject to legal regulation and are
aimed at identifying and accounting of these resources,
ensuring their rational extraction, use and protection in
order to create favorable conditions for treatment and pre-
vention of diseases and recreation of people [41]. Article 6
of the Law classifies natural curative resources into mineral
and thermal waters, therapeutic mud and ozokerite, brine
of estuaries and lakes, sea water, natural objects and com-
plexes with favorable climatic conditions for treatment,
suitable for use for treatment, medical rehabilitation and
disease prevention.

Articles 62 and 63 of the Water Code of Ukraine catego-
rize water bodies of natural curatives properties as thera-
peutic, if they are specifically listed, and are used exclusively
for therapeutic and recreational purposes. The list of water
bodies therapeutic indicating the water reserves and their
curative properties, as well as other conditions favorable
for treatment and prevention, is approved by the Cabinet
of Ministers of Ukraine upon the request of the relevant
public authorities as stipulated by the law.

To monitor the possibilities of using water from water
bodies for the needs of the population and economy sectors
the standards are established to ensure the safe conditions
of water use. Under Article 36 of the Water Code of Ukraine
stricter environmental safety standards can be implement-
ed as to waters of the water bodies used for medical, spa,
recreational, rehabilitation and other purposes, if necessary
[33]. The above provision is fully justified by the peculiar
natural properties of these waters. These rights are widely
exercised by citizens and guaranteed by the state.

The information system on the quantity, quality and oth-
er characteristics of all natural curative resources that are
important in terms of treatment and prevention of human

diseases are determined and calculated on the territory
of Ukraine, as well as the possible volumes, methods and
modes of their use totally comprises the State Cadaster of
Natural Curative Resources of Ukraine, which is created
and maintained in the accordance with procedure estab-
lished by the central executive body tasked with public
health policy [41]. The Cadaster data are also used to create
favorable conditions for treatment, prevention of diseases
and recreation of people [42].

So, in accordance with the legislation of Ukraine, cit-
izens can use natural resources for health and medical
purposes, in particular, natural curative resources, which,
along with other natural resources, are one of the con-
stituents of environment. Article 5 of the Law of Ukraine
“On Environmental Protection” lists the latter [2]. Thus,
the natural curative resources have a special legal status
due to their natural properties, namely the ability to im-
prove human health. Moreover, the above legal relations
are aimed at maintaining a safe environment for human
life and health.

In this regard, it is of great importance to determine the
directions for improving the national environment legis-
lative framework on ensuring the right to natural curative
resources, as well as to reason and develop relevant pro-
posals. It should be borne in mind that the current Subsoil
[35], Water [33] and Forest [34] Codes of Ukraine, and the
relevant laws of Ukraine contain separate provisions that
can be applied to exercise this right if they will be improved
and modified. It would be advisable to develop and adopt
the Law of Ukraine “On Natural Curative Resources”
This proposal should be considered quite appropriate as
the legislative experience of EU member states proves
the efforts of developing and adopting the relevant laws
efficiency [43, 44].

The national program on the harmonization of Ukrainian
legislation to European Union law establishes the mech-
anism for Ukraine to meet the third Copenhagen and
Madrid criteria for the European Union membership.
This mechanism includes the adaptation of legislation, the
establishment of relevant institutions, and other additional
measures necessary for effective lawmaking and law en-
forcement [1, p. 12].

CONCLUSIONS
The reform priority is the adaptation of the environmental
legislation on environmental rights of Ukraine to the rele-
vant European law. It is generally recognized that the goal
is to bring the legal system of Ukraine in line with the basic
European law, known as acquis Communautaire, taking
into account the requirements established by the European
Union to those states that want to join it. For this reason,
the problems of legislative support of environmental rights
should be solved based on the provisions of the relevant
EU legislation.

Undoubtedly, the right to a safe environment is an
important one in the system of environmental rights of
our country, the implementation of which is crucial for
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the health and life of citizens. Accordingly, being directly
related to the right under discussion the derivative rights
are of significance and include the right to natural resourc-
es (natural curative resources and natural resources for
health and medical use). The latter should be recognized
as a prerequisite for the realization of the right to health
and life of a person.

The lack of proper legislative consolidation of the right
to natural curative resources’ main provisions necessitates
the improvement of the legal framework to exercise this
right be given utmost priority.

Proposals for improving the environmental legislation
of Ukraine in the field of nature management by substan-
tiating and adopting a new Law of Ukraine “On Natural
Healing Resources”, which would regulate relations in the
field of use, protection and reproduction of natural healing
resources and ensuring environmental safety, are substan-
tiated and formulated. The drafting of this Law of Ukraine
should take into account the existing positive experience
of the Member States of the European Union.
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