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Abstract:

This research brings a special focus on the notion of disciplinary liability of advocates, regarding their status in a legal system
dedicated to universal standards of competitive fair trial. The article is based on experience of Ukraine in shaping an efficient
system of the bar, with a wide comparative insight into the systems of disciplinary liability of lawyers in European counties.
Universal standards of professional legal ethics are being peculiarly adverted. Safeguards of procedural independence of
lawyers in disciplinary proceedings are presented regarding best European practices. It has been concluded that confidentiality
is a cornerstone of professional status of a lawyer and limitations of this principal should be strictly envisaged by law.
Otherwise, trustful relationships of a lawyer and his client would be challenged. Independence, due proceedings of
investigation of disciplinary offences, proportionality are mentioned as basic principles on which the system of disciplinary
liability of lawyers in a democratic society is being founded. Local bar associations play a leading role in protection of
advocates’ professional rights and shielding them from unwanted attacks of any type, including infringements of procedural
rights of lawyers, coming from law-enforcement authorities.

Keywords: disciplinary liability; confidentiality of advocates’ practice; bar associations; proportionality of disciplinary sanctions;
competitive fair trial.

JEL Classification: D74; K15.
Introduction

According to J. Moliterno, ‘In democratic societies, ... a lawyer is the guardian of the rule of law, the ideal that all
people stand equally before the law and neither expect nor receive special treatment from it. In emerging
democracies, this role is especially important for lawyers, who have the potential to become the great levelers
between the powerful and the less so’ (Moliterno and Harris 2007). Council of Bars and Law Societies of Europe
defines the lawyer’s role as follows: ... the lawyer, who faithfully serves his or her own client’s interests and protects
the client’s rights, also fulfils the functions of the lawyer in Society — which are to forestall and prevent conflicts, to
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ensure that conflicts are resolved in accordance with recognized principles of civil, public or criminal law and with
due account of rights and interests, to further the development of the law, and to defend liberty, justice and the rule
of law’ (§ 6 of the Commentary on the Charter of Core Principles of the European Legal Profession) (2013). In our
opinion, a lawyer must diligently serve his clients as well as protect the key values of the rule of law. Respectively,
clients, entrusting his lives into lawyers’ hands, are empowered to demand due fulfillment of the lawyers’ duties.
Disciplinary liability of a lawyer is one of the safeguards of this fragile balance; by banning undue forms of
professional behavior, this procedural instrument is aimed to guide a lawyer in his relationships with a client and
refrain him from unethical or illegal acts. Regarding these, the main focus of our article would be researching key
aspects of disciplinary proceedings of lawyers in Ukraine and some European countries, based on such a
fundamental principle of legal profession as independence.

In the modern globalized epoch an optimal balance of freedom and accountability should be reached when
implementing the status of a lawyer in a competitive model of fair trial. In addition, the whole corporation of lawyers
at a national level would not be self-sufficient without efficient mechanisms of internal corporative control,
accompanied by reliable procedural immunities and warranties against arbitrariness, granted by state and
respected by governmental officials. Key Aspects of Academic Discussion. Various aspects of legal liability of
lawyers become of special significance when reviewing such European values as legal state, rule of law and
independence of judges. Implementation of these universal principles had been proclaimed as a priority in most
European countries, however, this cannot be achieved without an autonomous and self-sufficient bar, to which all
of the practicing lawyers belong. Issues of legal liability of lawyers had been researched in legal texts primarily from
two angles: first of all, regarding concepts of fundamental legal doctrine and secondly in specialized legal
researches that are focused on safeguarding independence of lawyers.

Legal liability in the view of doctrinal theory of law is described as a (a) compulsory obligation, executed to
endure measures of state coercion under conditions determined by law: Alekseev 1964; Lipinskiy and Musatkina
2013; (b) process of implementing sanction of a legal norm: Leyst 1981; Vitruk 2009; (c) form of embodiment of
state coercion: Musatkina 2013, which is being manifested in relevant legal relationships (Senyakin 2010); (d) legal
obligation of a person in his or her life, a set of requirements to actions of an individual, who should be responsible
for them and bear all the consequences of these acts (Yonas 2001). It is suggested by some scholars to define the
notion of ‘responsibility’ by pointing out the following components of its structure: (a) the subject of responsibility
(the one who is accountable); (b) the due authority of responsibility (a group of individuals or a social institution to
whom the subject is accountable); (c) the object of responsibility (something that is safeguarded by law through the
imposition of sanctions (Lenk 1989)). Besides, direct or hidden directions of a subject of responsibility could be
regarded as an essential precondition of legal liability (Rarog 1989). Disciplinary liability of lawyers is regarded as
an essential part of legal liability or as a particular type of liability, with peculiarities deriving from status of the lawyer
under national legislation. According to V. Zaborovskiy, ‘disciplinary liability of an advocate is aimed to create due
legal conditions of professional bar that endures high ethical standards and is an essential part of civil society; it is
supposed to maintain institutional independence of bar and procedural activities of attorneys, including their
relations with bodies of bar self-governance’ (Zaborovskiy 2017). This vision of professional legal accountability
seems to be original and self-sufficient.

European theory of legal liability of lawyers had produced some significant findings. Venugopal (2011)
develops a concept of civil liability of lawyers, backgrounded by internationally recognized requirement of
professional insurance for all the lawyers licensed at a national level. According to H. Kritzer (2017), having made
a deep comparative study of professional liability of lawyers in 13 countries, emphasis that ‘liability controls have
received almost no attention from scholars who study legal professions’ (Kritzer 2017). In contrast, several
Ukrainian academicians have recently finalized their fundamental researches on various issues of legal profession,
including their accountability. T. Vilchik in her research ‘Advocacy as an Institution of Safeguarding of the Right for
Legal Aid: A Comparative Insights of the EU and Ukrainian Legislation’ (Vilchik 2015a) presents a detailed overview
of professional insurance for lawyers, argues on major flaws of Ukrainian legislation on bar regarding the
perspectives of European integration of Ukraine. N. Bakayanova in her monograph ‘Functional and Organizational
Basics of the Bar in Ukraine’ (Bakayanova 2017) researches mission, functions and objectives of Ukrainian bar,
describes key principles on which the associations of the advocates are founded. S. Ivanitskiy in his fundamental
research ‘Theoretical basics of Organization of the Bar in Ukraine: Principles and System’ (2017) argues the
importance of the fundamental principle of independence of the bar as a whole institution as well as procedural
independence of lawyer (Ivanitskiy 2017). V. Zaborovskiy (2017) in his work ‘Legal Status of a Lawyer in the Period
of Transition of Civil Society and Law Rules State in Ukraine’ (Zaborovskiy 2017) focuses on statutory guarantees
of lawyers and develops insight into disciplinary, criminal and administrative independence of attorneys. Despite
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such a variety of academic researches, a perfect consensual model of insuring statutory independence of attorneys
is expected to be delivered in a long-term perspective. Regarding all mentioned above researches, we would try to
present a short insight of disciplinary liability of lawyers with a special focus on safeguarding their independence in
those proceedings. We would base our paper on experience of Ukraine, considering comparative perspectives of
disciplinary liability of lawyers in European counties. Universal standards of professional legal ethics would be our
additional focus. In our research we would use the following two groups of methods:
= methods of theoretical analysis, such as comparative review of legislation on the bar from different
jurisdictions, theoretical modeling of perfect conditions for functioning of the bar and academic
interpretation of legal provisions on the bar;
= methods of empirical study, based on collection and processing of practical outputs of various bar
institutions on the example of Ukraine (Ukrainian National Bar Association 2013; Regional
Qualification-Disciplinary Commission 2013).

1. European Standards of Disciplinary Liability of a Lawyer

Basic set of requirements for disciplinary liability of lawyers had been developed and popularized by international
community, therefore they could be regarded as universal and should be implemented at the national level. These
key standards include lawyer’s independence, lawyer’s immunity, personal responsibility of a lawyer for the quality
of the legal assistance provided, and the accountability of a lawyer before bar associations. Independence of
Lawyers. According to M. Vlies, President of French speaking division of Brussels’ Bar, ‘social development creates
new invocations for lawyers, but nowadays the most important principles of legal profession, such as independence,
autonomy of their associations, protection of professional secrecy, can withstand all the challenges and new political
doctrines’. As this prominent lawyer assumes, ‘differences in ethical standards are not fundamental, and the most
important thing is the unification of lawyers who speak different languages, namely through maintenance of their
organizational autonomy and independence’ (Kostin 2014).

As it is provided by the Charter of Core Principles of the European Legal Profession, ‘A lawyer needs to be
free — politically, economically and intellectually — in pursuing his or her activities of advising and representing the
client. This means that the lawyer must be independent from the state and other powerful interests and must not
allow his or her independence to be compromised by improper pressure from business associates. The lawyer
must also remain independent from his or her own client if the lawyer is to enjoy the trust of third parties and the
courts’ (Charter of Core Principles 2013). In accordance with the French National Internal Regulations on the
Profession of an Advocate, ‘[tlhe profession of lawyer is liberal and independent profession in whatever form it is
practiced’ (article 1.1) and ‘shall exercise [their] functions with ... independence...." (article 1.3) (Karnavas 2016).
As Karnavas states, ‘the German Rules of Professional Practice instruct lawyers to protect their clients from the
state and administration authorities which may violate their rights’ (Karnavas 2016). The German Rules of
Professional Practice provide that a lawyer ‘exercises his profession freely, independently, as a member of a self-
determined and self-regulated profession, subject only to the law and the Rules of Professional Practice’ (Rules of
Professional Practice 2018).

As Ukrainian researcher Zaborovskiy fairly points out, ‘the proper maintenance and realization of human
rights and freedoms (which, according to Article 3 of the Constitutions of Ukraine, must determine the content and
direction of the state) could be possible only if absolute independence of legal profession from the state is
safeguarded’ (Zaborovskiy 2017). Another academician Ivanitskiy develops this thought, pointing out that this
principle includes also ‘independence of an advocate from clients, from personal prejudices, from institutions of civil
society, from bosses at advocates’ corporations and bodies of advocates’ self-governance’ (Ivanitskiy 2017).
Referring to the Code of Conduct for Lawyers in the European Union, it's been envisaged that ‘The many duties to
which a lawyer is subject require his absolute independence, free from all other influence, especially such as may
arise from his personal interests or external pressure. Such independence is as necessary to trust in the process
of justice as the impartiality of the judge’ (§ 2.1.1.) (Code of Conduct 1988). In accordance with § 43 of the Code of
Lawyers Ethics of the Republic of Poland, ‘a lawyer is obliged to protect the interests of his client in a courageous
and noble way, with respect and courtesy to treat the court and other organs, regardless of his personal benefits
as a result of such treatment of himself or another person’ (Code of Ethics of Attorneys 2011).

For countries, where democratic values are in a state of development and establishment, precedents of
violation of the fundamental principle of the independence of the lawyer, in particular, attacks on lawyers, threats
to their property and personal interests, imposing disciplinary penalties on lawyers who are autonomous, principled
and active, are quite typical. Therefore, we agree with the opinion of T. Kovalenko, who observes that ‘rising number
of attempts to put lawyers under strict authoritarian control is an unacceptable tendency for the rule of law and civil
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society. Consequently, it is truly and necessary that lawyers who violate the key rules of conducting legal practice
or neglect their contractual obligations or ignore accepted moral standards of the bar, should be brought under
disciplinary liability’ (Kovalenko2010).

In our opinion, independence of bar as well as independence of an individual lawyer should be regarded in
several dimensions: (a) in terms of status of the bar in society as an independent professional self-governing entity,
the lawyer is an integral part and a full member of this community, endowed with full range of statutory rights and
obligations; (b) from the point of view of relationships between the lawyer and the client, the lawyer is a
representative and a defender of the rights and legitimate interests of his client, preserving independence from any
private entities, state authorities, law enforcement agencies and their officials. The latter are not entitled to force
the lawyer commit any kind of action, directed against his client. Independent procedural status of a lawyer could
be reached by providing due guarantees for running legal practice in national legislation.

An imperative of safeguarding the lawyer's immunity origins from international standards of the bar.
According to §§ 16, 20 of the Basic Principles on the Role of Lawyers (1990) Governments shall ensure that
lawyers’...shall not suffer, or be threatened with, prosecution or administrative, economic or other sanctions for any
action taken in accordance with recognized professional duties, standards and ethics; Lawyers shall enjoy civil and
penal immunity for relevant statements made in good faith in written or oral pleadings or in their professional
appearances before a court, tribunal or other legal or administrative authority’ (Basic Principles on the Role of
Lawyers 1990). Regarding assertion of this principle, there is an important judgment of the European Court of
Human Rights (further we will use the abbreviation ECHR for European Court of Human Rights) ‘Morris v. France’
dated from April 23, 2015, in which the Court protected the lawyer's right to secure interests of a client by means
of media and draw attention of the public to shortcomings of justice. As follows from the decision of the ECHR, Mr.
Morice, performing his functions of a defender a criminal case, encountered a cassette with a video recording in an
envelope bearing the inscription by two judges, addressed to the prosecutor, that had not been attached in the case
as evidence.

Mr. Morice filed a complaint on the judges regarding those facts and published an article in the daily
newspaper Le Monde, which, according to the French courts, contained defamatory statements and tarnishing the
good name and reputation of the two judges at issue. Meanwhile the attorney had been found guilty of defamation
in a criminal proceeding but launched the appeal proceedings. In 2015 the Grand Chamber of the ECHR found that
Mr. Morice had expressed value judgments with a sufficient factual basis and that his remarks, concerning a matter
of public interest, had not exceeded the limits of the right of freedom of expression. Therefore, it considered the
lawyer’'s conviction for defamation of two investigative judges as a breach of Article 10 of the Convention for the
Protection of Human Rights and Fundamental Freedoms. Defining the role of lawyers, the ECHR emphasized that
‘Lawyers ... are protagonists in the justice system, directly involved in its functioning and in the defence of a party.
They cannot therefore be equated with an external witness whose task it is to inform the public’ (§ 148); ... a lawyer
should be able to draw the public’s attention to potential shortcomings in the justice system; the judiciary may
benefit from constructive criticism’ (§ 167). Overall, the Court concluded that that the judgment against Mr. Morice
for defamation was a disproportionate interference with his right to freedom of expression and was not therefore
‘necessary in a democratic society’ (Moricev. France 2015; Hgedt-Rasmussen and Voorhoof 2015).

National legislation reproduces similar positions. Among the most important guarantees, provided for
lawyers, there is the prohibition to require from a lawyer any disclosure of information concerning his clients; the
lawyer cannot be questioned as a witness on these issues (§ 2 of part 1 of article 23 of the Law of Ukraine ‘On
Advocates and Advocates’ Practice’) (On Advocates and Advocates’ Practice 2012). This provision is also
embodied in the procedural law; it is supplemented by the clause of part 3 of article 34 of the Law of Ukraine ‘On
Advocates and Advocates’ Practice’, according to which ‘A judgment by a court or another body passed against a
client of the attorney, or reversal or modification of a judgment by a court or another body passed in a case in which
the attorney provided legal defense, representation or other types of legal services shall not be the grounds for
disciplinary liability of the attorney provided that no misconduct was involved’ (On Advocates and Advocates’
Practice 2012). In accordance with part 6 of article 55 of the Constitution of Ukraine, everyone has the right, by any
means not prohibited by law, to protect their rights and freedoms from violations and unlawful infringements. Such
protection is provided by representatives of the bar that enjoy monopoly in this sphere. Taken together, these
provisions form the content of lawyers’ procedural immunity which excludes their liability for conducting lawful
professional activities, aimed at comprehensive protection of interests of the client.

Similar rules are incorporated in the legal acts of European countries. For instance, the Code of Conduct for
Lawyers in the European Union provides that ‘The lawyer’s obligation of confidentiality serves the interest of the
administration of justice as well as the interest of the client. It is therefore entitled to special protection by the State’
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(§2.3.1) (Code of Conduct 1988). In most of the European countries the advocates’ immunity is timeless and covers
all the aspects of relations with clients until the client gives his consent to unveil the information. However, recently
there has been a wide discussion between academicians and practitioners on the scale of the advocates’ immunity
and the urgent need to impose limitation on it. One of the key restrictions refers to disciplinary proceedings whereas
lawyer accused of an offence, can disclose the information concerning his clients before the disciplinary authority,
regarding or sometimes regardless a client's consent. This issue is mostly undisputable, unlike other cases of
information disclosures, such as preventing financing of terrorists and fighting money-laundering.

Advocates have been traditionally critical to reporting on illegal acts of clients to law-enforcement bodies
while newly adopted ethical regulations do oblige them to do so in particular cases. The necessity of restricting
lawyers’” immunity in cases of controlling and preventing money laundering and financing terrorism arises from the
European Union regulations (On the Prevention of the Use of the Financial System 2015) national legislation (On
Advocates and Advocates’ Practice 2012) and forces legal researchers: Ivanitskiy 2017; Mollo 1894; to give due
credit to the concept of partial limitations of the lawyers’ confidentiality for the sake of social interests. It should be
also regarded that in opinion of the Council of Bars and Law Societies of Europe, ‘...the level of protection of
professional secrecy or legal professional privilege afforded by law must always be of the highest level, regardless
of whether the surveillance measure is undertaken for the purpose of law enforcement (e.g. by police and judicial
services) or for the protection of national security (e.g. by national intelligence agencies)’ (CCBE Recommendations
2016).

In our opinion, the principle of confidentiality is the one of cornerstones of fiduciary relationships of a lawyer
and a client, substantial restriction of which is a dangerous tendency, that may result in various violations of client's
interests and may undermine citizens’ trust in legal profession as well as authority of justice. This thesis is confirmed
by numerous attempts by some European countries to protect the principle of confidentiality of lawyers, in violation
of direct instructions of the European Union authorities regarding obliged lawyers to report on cases of preparation
of terrorist acts and suspicions of money laundering (Vilchik 2015b). One cannot ignore and covert ‘sabotage’ by
lawyers who, despite the legally mandated obligation, are reluctant to disclose confidential information of clients.
Taking into account the need to protect social and state interests, cases of restriction of lawyer's confidentiality
should be conditioned only by extremely dangerous social phenomena (such as terrorism, corruption), and grounds
and procedures for them should be regulated in detail by law.

1.1. Accountability of a Lawyer before Bar Associations

In legal theory there are two major concepts of liability: the one stands for inevitability of inputting sanctions upon
those who maliciously break law provisions, the other one includes obligation of a person or a public figure to
comply with legal and corporate rules, adopted by a state or a professional association (Baulin 2013). Therefore,
compliance with universal and national rules of the bar are compulsory for lawyers; they undertake personal
responsibility for preserving professional dignity, honesty and diligence. Of course, a lawyer may choose not to do
so, but in that case under the Code of Conduct for Lawyers in the European Union ‘a lawyer shall undertake
personal responsibility for the discharge of the instructions given to him’ (§ 3.1.2) and ‘subject to due observance
of all rules of law and professional conduct, a lawyer must always act in the best interests of his client and must put
those interests before his own interests or those of fellow members of the legal profession (§ 2.7.)’ (Code of Conduct
1988).

According to §§ 14 and 15 of Basic Principles on the Role of Lawyers (1990) ‘Lawyers, in protecting the
rights of their clients and in promoting the cause of justice, shall seek to uphold human rights and fundamental
freedoms recognized by national and international law and shall at all times act freely and diligently in accordance
with the law and recognized standards and ethics of the legal profession; Lawyers shall always loyally respect the
interests of their clients’ (Basic Principles on the Role of Lawyers 1990). Similar rules are implemented into national
legislation. According to article 6 (1, 2) of the Rules of Professional Conduct and the Rules of Competition of
Lawyers of the Czech Republic ‘The justified interests of the client shall take priority over the lawyer’s own interests
and his respect to other lawyers. The lawyer shall proceed cases assigned to him by the court or appointed by the
Bar with the same conscientiousness and care as cases of other clients’ (Rules of Professional Conduct 1996).
Similar provisions are envisaged by Ukrainian legislation on the bar and the Rules of Advocates’ Ethics (Rules of
law ethics 2017). As M. Karnavas notes, ‘all of the [ethical] codes contain provisions requiring competence in
handling client’s case, dedication in defending the clients’ interests, commitment preventing lawyers to withdraw
and abandon the case without serious justifying reasons’ (Karnavas 2016).

According to M. Quafishen, lawyers are bound by a set of obligations, that can be classified in three
categories: one relates to the honor of profession, the second to the lawyer-client relationship. And the third to the
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relations with fellow lawyers and the Bar Association (Quafishen 2018). Those obligations are provided by the
legislation on bar and codes of professional ethics and include compliance of a lawyer with national legislation and
codes of bar ethics, respect for the terms of the contract, concluded with the client, nondisclosure of confidential
information. Some European codes of bar ethics specify a special rule for lawyers to avoid using illegal tools when
defending a client, such as bribing a judge or another official, cheating or causing another damage to the opposite
party et. However, it is always a personal choice of a lawyer which methods he or she practices, and this is an
issues of his or her personal dignity and reputation. Another important issue is the quality of work, provided by
advocates. Our research had revealed that only a few jurisdictions worked out guidelines for assessment of the
lawyers’ services. Those issues mostly arise when there is a dispute between a lawyer and his clients, who have
not been satisfied with the performance of the attorney. National associations are being reluctant to set up strict
quality standards for attorneys.

Regarding personal responsibility of a lawyer to perform diligently, the European Court of Human Rights in
the case ‘M.S. v. Croatia’ proclaimed that it ‘would not be sufficient merely to assign a legal representative to a
person; such a representative should effectively represent that person and effectively oppose any measures which
the person resisted’ (§ 137) (M.S. v. Croatia 2015). In the mentioned case a lawyer, assigned by state to a person,
striving from mental health disabilities, who had been involuntary hospitalized, failed to provide due legal aid to his
client. The Court explained, that due support from the lawyer in such a case ‘...almost always required that the
representative meet in person those whom they were representing in order to facilitate effective communication, to
support the person’s understanding of their rights and to ensure that the representative understood the person’s
will and preferences when representing him or her. ... In some cases, merely meeting with the person would not be
sufficient; representatives should be acquainted with specialist methods of securing support for those with
communication impairment (§ 137)’ (M.S. v. Croatia 2015).In our opinion, national professional associations should
be more active in working out standards of attorneys’ professional performance; more control should be provided
by those associations concerning the quality of advocates’ work. Such regulations must be incorporated into rules
of bar ethics and their compliance must be controlled through the measures of disciplinary liability and other
instruments. This is really necessary for countries of new democracies, such as Ukraine, where traditions of
professional dignity and diligence are still being formed. National bar associations should stand for nurturing the
idea of personal responsibility of all of the advocates, belonging to the bar.

1.2. Responsibility of Lawyers before Professional Associations

Overview of European legislation leads to the conclusion that there are two major approaches to formation of bodies
that impose disciplinary sanctions on lawyers. This function is performed either by specialized judicial bodies
(Poland) or by the bar associations (Ukraine). This fact testifies to the correctness of the positions of those scholars,
which classify the responsibility of the lawyer as professional responsibility (Melnychenko 2010; Kuhar 2012). In
Georgia the Ethics Commission of the Bar Association shall commence disciplinary proceedings against an
advocate. This Commission is elected by General Assembly of the Georgian Bar Association (articles 24, 33 of the
Law of Georgia ‘On the Advocates’) (Law of Georgia ‘On the Advocates’ 2004). In France, the Bar association is
responsible for adjudicating misconduct proceedings. Each local Bar association has a council carrying out
disciplinary functions (Karnavas 2016). In Ukraine, most of cases of advocates’ misconduct are heard before
regional qualification-disciplinary committees of advocates, whereas their decisions can be appealed before the
Higher qualification-disciplinary committees of advocates of Ukraine. Before 2012 such committees included
representatives of judicial and executive bodies, while the Law of Ukraine ‘On Advocates and Advocates’ Practice’
had strengthened lawyers’ autonomy, excluding other legal professions from disciplining advocates. Besides the
qualification-disciplinary committees, courts in Ukraine have some competence in cases of bringing advocates
under criminal or civil liability whenever those precedents do not include disciplinary offences.

In some EU countries lawyers can only by disciplined by judicial authorities. In Germany, disciplinary matters
are dealt with in the first instance by the Rechtsanwaltskammern (Regional Bars), which are self-regulatory bodies
supervised by the Ministry of Justice of the particular land to which they belong. All decisions related to the conduct
or discipline of lawyers may be referred to the special disciplinary courts. Lawyers, against whom charges are
brought, may appeal to these courts. The disciplinary courts are part of a special jurisdiction hearing lawyers’ cases
(disciplinary matters as well as questions of admission). This jurisdiction consists of the Anwaltsgericht (Lawyers’
Disciplinary Court), the Anwaltsgerichtshof (Higher Lawyers’ Court) and the Senat flr Anwaltssachen beim
Bundesgerichtshof (Senate for Matters Concerning the Legal Profession at the Federal Supreme Court).

The panels of these courts consist of either practicing lawyers (Lawyers’ Disciplinary Court) or both
practicing lawyers and professional judges (Higher Lawyers’ Court and Senate for Matters Concerning the Legal
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Profession at the Federal Supreme Court). Only at the Senate for matters concerning the Legal Profession at the
Federal Supreme Court the majority of the judges are professional judges (Summary of Disciplinary Proceedings
2016). In Greece, the disciplinary boards are convened at the headquarters of any civil appeal court which try
disciplinary offenses at first instance. The lawyer, upon whom disciplinary sanctions have been imposed, apart from
recommendation and reprimand, is entitled to appeal to the Supreme Disciplinary Board within 30 days from the
decision’s communication to him, which delivers a judgment within 2 months from the lodge of the appeal (Summary
of Disciplinary Proceedings 2016).

Our research has revealed that in most European countries advocates are disciplined by self-government
bodies of advocacy, comprised mostly or exclusively by licensed lawyers. Some jurisdictions include two-staged
disciplinary procedure, when the decision of the first instance (regional) commission can be revised by the highest
self-government body of advocacy. In some countries, decisions of such bar committees can be appealed to courts
of general jurisdiction. Regarding the European Court of Human Rights precedents in a matter of professional
disciplinary proceedings, in ‘Albert and Le Compte v. Belgium’ case the Court considered it unnecessary to give a
ruling on the matter, having concluded that the proceedings fell within the civil sphere. It stressed, however, that
the two aspects, civil and criminal, of Article 6 are not necessarily mutually exclusive (§ 30) (Case of Albert and Le
Compte v. Belgium 1983). However, in ‘Oleksandr Volkov v. Ukraine’ case, the Court stresses on importance of
fair trial proceedings against a judge (§§ 87-95) (Case of Oleksandr Volkov v. Ukraine 2013). Whichever the cases
are, in our opinion, fair standards of civil trial, envisaged in Article 6 of the Convention for the Protection of Human
Rights and Fundamental Freedoms, should be applicable to national authorities, disciplining lawyers.

2. Ethical Component of Disciplinary Responsibility of a Lawyer

The Code of Conduct for European Lawyers (1988) provides that ‘Rules of professional conduct are designed
through their willing acceptance by those to whom they apply to ensure the proper performance by the lawyer of a
function which is recognized as essential in all civilized societies’ (§ 1.2.1) (Charter of Core Principles 2013; Code
of Conduct 1988). According to the position of International Bar Association, ‘A lawyer shall at all times maintain
the highest standards of honesty, integrity and fairess towards the Court, his or her colleagues and all those with
whom he or she comes professionally into contact’ (General Principles for the Legal Profession 2006). According
to Moliterno, ‘disciplinary sanctions upon advocates should be applied by bar associations and law societies, which
represent their self-governance’ (Moliterno and Harris 2007), backgrounded by the notion of bar independence. As
Zippelius notes, ‘when ethical notions are regarded apart from legal regulations, they can be interpreted as social
rules, deprived of any legal meaning and therefore deprived of imperative official authority’ (Zippelius 2004). In our
opinion, codes of bar (lawyers’) ethics, adopted by bar associations, are special due to unique combination of moral
values, on which they are based, their official status, embodied in legal obligations of all members of the bar to
comply with the code, and availability of professional control, provided by bar associations in case of misconduct.
Our vision of the core essence of codes of bar ethics is presented on the Figure 1 below.

The grounds for disciplinary liability of a lawyer are usually provided by the law on status of the bar, which
may include references to the codes of lawyer's ethics. According to part 2 of article 34 of the Law of Ukraine
‘Advocates and Advocates’ Practice’ grounds of disciplinary liability of attorneys include: (a) non-compliance with
the requirements as regards incompatibility; (b) violation of the oath of attorney of Ukraine; (c) violation of the rules
of professional conduct; (d) disclosure of attorney-client privilege or performance of actions that resulted in the
disclosure thereof; (e) failure to perform or to properly perform his/her professional duties; (f) failure to comply with
the decisions taken by the bodies of attorneys’ self-government; (g) violation of other attorney’s duties provided for
by law (On Advocates and Advocates’ Practice 2012). As it is envisaged in article 80 of the Law of Republic of
Poland ‘On the Bar’, lawyers and apprentices (interns) could be subjected to disciplinary responsibility for behavior
contrary to the law, rules of ethics or dignity of the profession, or for breach of their professional duties, as well as
lawyers — for failure to fulfill an insurance contract (The right to a lawyer 1982). Under the Law of Georgia 'On
Advocates’ disciplinary responsibility shall be imposed on an advocate for: (a) Non-fulfillment of duties foreseen
under Articles 5-9 of the present Law; (b) Violation of the code of professional ethics of advocates (article 32) (Law
of Georgia ‘On the Advocates’ 2004).
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Figure1. Codes of Bar Ethics and Professional Control

Ethical Values,
Accepted and Supported by
Society

Ethical Codes, Authorized Advocate

by National and (licensed lawyer) Laws and Regulations,

International Associations Adopted by State
by Lawyers

Under Code of Conduct of the Spanish Bar the lawyer shall not proceed to unfair gaining of clients, which
includes prohibition of such acts as: (a) The use of direct or indirect advertising procedures contrary to the
provisions of the General Advertising Act and to the specific rules on advertising provided in this Code of Conduct
and any other supplementary rule; (b) All direct or indirect practice in order to gain clients that puts people’ s dignity
or lawyers’ social function at risk; (c) The use of third parties like the way to avoid deontological duties; (d) The
receipt or payment of considerations by infringement of legal rules on competence and the rules in this Code of
Conduct (Code of Conduct 2001). According to article 21 of the Bar Act of Slovenia incompatible with legal
profession are: (a) Practicing of other job, save in the fields of science, teaching, art or journalism; (b) Practicing of
paid civil service; (c) Running of a notary's office; (d) Belonging to the executives of the company; (e) Performance
of other jobs contrary to good reputation and independence of the legal profession (Bar Act of Slovenia 1993). Our
research has shown that legislation of some European countries does not provide with a complete list of disciplinary
offenses of lawyers, referring to their duties, lawyers’ adherence to the rules of corporate ethics or general principles
of the bar. Accordingly, the violation of these rules could be regarded by the bar authorities that impose disciplinary
sanctions as grounds for disciplinary liability. In such jurisdictions, the bar associations are entitled with a wide
discretion regarding the interpretation of unlawful acts of lawyers.

Our research included analysis of the disciplinary practice, delivered by the bar associations and courts in
Ukraine. In particular, we have identified the most typical cases of undue conduct of lawyers, for which they could
be punished: (a) Groundless delay of the case in order to obtain higher fees; (b) The position of a lawyer in a case
does not contradict the law, but is incompatible with moral values. For example, an attorney of a rapist in a rape
criminal case is making attempts to discredit the victim, and trying to unveil examples of her frivolity or undue
conduct; (c) Forcing the client to give deliberately false testimony; (d) Publicly proclaimed doubts about the
authenticity of information and documents originating from the client; (e) Failure of court sessions due to the lawyer's
fault, delays, unspeakable statements regarding the judge and other participants in the proceedings; (f) Making
secret (corrupt) bargains with the prosecution or the judge; (g) Passive position of a lawyer in the trial, the failure
to submit petitions, in order not to annoy the judge; failure to act in the best interests of his clients; (h) Use of lies,
deception, giving of illegitimate or unfulfilled promises, playing low feelings (revenge or benefit), initiating conflicts
(Ukrainian National Bar Association 2013; Regional Qualification-Disciplinary Commission 2013).

Consequently, we can conclude that all the grounds for disciplinary liability of lawyers are based on the
norms of corporate ethics and are leaned by them. Most of the cases of misconduct, admitted by attorneys, could
be simultaneously regarded ad violations of basic principles lawyer's ethics. The core idea of distinguishing of such
type of legal responsibility of a lawyer as his disciplinary responsibility is guaranteeing of the fundamental principle
of independence of the bar. This aim is reached by formulating concrete basics of disciplinary misconduct,
procedure of investigation of such cases and imposition of sanctions that are proportionate and fair. In our opinion,
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to maintain the legitimacy of the bar discipline, it is required to clearly define in the law the list of unlawful acts that
make up its basis.

2.1. Procedural Aspects of Disciplinary Responsibility

In accordance with §§ 27-29 of Basic Principles on the Role of Lawyers (1990) charges or complaints made against
lawyers in their professional capacity shall be processed expeditiously and fairly under appropriate procedures.
Lawyers shall have the right to a fair hearing, including the right to be assisted by a lawyer of their choice.
Disciplinary proceedings against lawyers shall be brought before an impartial disciplinary committee established
by the legal profession, before an independent statutory authority, or before a court, and shall be subject to an
independent judicial review. All disciplinary proceedings shall be determined in accordance with the code of
professional conduct (Basic Principles on the Role of Lawyers 1990). As it has been noted by Vilchik, the state's
obligation to protect lawyers from unfair or arbitrary disciplinary prosecution is rooted in the doctrine of international
human rights law’ (Vilchik 2015a).

The obligatory requirement to ensure a fair trial, as enshrined, in particular, in article 14 of the International
Covenant on Civil and Political Rights (International Covenant on Civil 1966) and in article 6 of the Convention for
the Protection of Human Rights and Fundamental Freedoms (Convention for the Protection 1950), provides for
compliance with procedural standards of fair trial from bar associations authorized to discipline lawyers in
disciplinary proceedings. In USA disciplinary proceedings are considered neither civil not criminal but sue generis.
Nevertheless, the license to practice law could not be taken away without observance of due process guarantees,
that include fair notice of the charges, right to counsel, right to cross-examine witnesses, right to present arguments
to the adjudicators, right of appeal; and right to subpoena and discovery (Rules 11, 14 and 15 of the Model Rules
for Lawyer Disciplinary Enforcement of American Bar Association) (Model Rules 1989).

Study of the European legislation regulating procedures of application of disciplinary sanctions upon lawyers
is aimed to outline the basic model of disciplinary proceedings, which must ensure due guarantees of their statutory
independence (Summary of Disciplinary Proceedings 2016). First of all, decisions on imposing sanctions upon
lawyers must be taken in compliance with principles of independence, impartiality, publicity, and other elements of
fair trial procedure. Disciplinary proceedings may be initiated if a lawyer failed to perform his duties effectively and
properly, or committed acts that repudiate the reputation of the bar. The right to file a complaint against a lawyer
should belong to his client, as well as other persons who are aware of the violations of the lawyer's duties or the
code of corporate ethics. The abuse of the right to file a complaint against a lawyer, without sufficient grounds, and
the use of the said right as an instrument to pressure the lawyer in connection with his advocacy activities cannot
be tolerated. For instance, such a rule is provided by part 2 of article 36 of the Law of Ukraine On Advocates and
Advocates’ Practice.

Secondly, the initial stages of disciplinary proceedings must be carried out confidentially, otherwise another
important principle — the presumption of innocence — will be violated. When investigating alleged violations,
representatives of the authorities, conducting disciplinary proceedings should take appropriate measures to ensure
that the lawyer's secret is not disclosed. Competition in disciplinary proceedings should be reached by safeguarding
the right of an advocate to respond, the opportunity to provide evidence of his defense, his presence during
disciplinary proceedings, the right to present his interests in disciplinary proceedings with the assistance of another
lawyer. These proceedings should be conducted publicly, with exceptions regarding the need to provide a lawyer's
secret or other classified information, protected by law, or upon a motivated petition of an attorney. Decisions,
imposing disciplinary sanctions upon lawyers, must be motivated. Final decisions of the bar disciplinary authorities
should be published and subjected to judicial review.

In our opinion, the disciplinary proceedings should be modelled according to the standards of fair trial,
stipulated in paragraph 1 of article 6 of the Convention for the Protection of Human Rights and Fundamental
Freedoms. This idea could be confirmed by national experience of such countries as Germany, Czech Republic,
Finland, Latvia, Ukraine. At the same time, for authorities that impose disciplinary sanctions upon lawyers, it is
important to exercise powers, granted to them, in a rational and proportional manner, avoiding arbitrariness and
maintaining the high creditability of the bar in the society. For countries with unstable democratic values that are at
the stage of formation (Ukraine, Georgia, Moldova), the issue of preventing unreasonable punishment of attorneys,
initiated by law-enforcement bodies in order to put them under illicit pressure, is being very tangible. Independent
and principled attorneys become targets for such attacks for various reasons. However, the response of the bar
associations in such cases should be rigid and immediate. Otherwise, procedural independence of a lawyer would
have become an apparition.
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2.2. The Problem of Ensuring the Proportionality of Sanctions Imposed on A Lawyer

Proportionality of sanctions, imposed upon lawyers for all types of misconduct (On the Freedom of Exercise 2000),
is conventionally reported as a universal principle of the bar. In the decision of European Court of Human Rights in
‘Oleksandr Volkov v. Ukraine’ case the importance of balancing with proportionality when imposing disciplinary
sanctions upon judges had been emphasized (§ 182) (Case of Oleksandr Volkov v. Ukraine 2013). According to A.
Biryukova, ‘this principle includes: (a) a comprehensive and unambiguous list of grounds for bringing a lawyer to
disciplinary responsibility; (b) sufficient variety of disciplinary sanctions, graded proportionally according to the
degree of severity; (c) clear criteria for the imposition of a disciplinary sanction’ (Biryukova2019).

T. Vilchik emphasizes that proportionality under Ukrainian legislation gives a rise to variety of disciplinary
sanctions (Vilchik 2015c¢), among them are: (a) warning; (b) suspension of the right to practice law for a period from
one month to one year; (c) for Ukrainian attorneys - disbarment with further exclusion from the Unified Register of
Attorneys of Ukraine, and for attorneys of foreign states - exclusion from the Unified Register of Attorneys of Ukraine
(part 1 of article 35 of the Law of Ukraine ‘On Advocates and Advocates’ Practice’) (On Advocates and Advocates’
Practice 2012). Those sanctions can be imposed upon advocates by regional qualification-disciplinary commissions
of advocates and the Highest qualification-disciplinary commission of advocates. However, some analytics (Zadoya
2014; Zaborovskiy 2017) stand for extension of the existing types of disciplinary sanctions for lawyers and
recommend introducing such new types of sanctions as a ban on training interns and a monetary fine from 1000 to
10,000 thousand. In the case ‘Oleksandr Volkov v. Ukraine’ the European Court of Human Rights admitted that two
types of punishment for judges (dismissal for breach of the oath and reprimand) are not sufficient and such a
situation could be regarded as a serious violation of the balance of proportionality (§ 182) (Case of Oleksandr
Volkov v. Ukraine 2013).

An overview of the relevant European experience could be an advantage. For example, for acts that abuse
the high status of an Austrian lawyer, such sanctions may be imposed by the local Bar Chamber: (a) a written
reprimand; (b) a fine of up to 45 thousand euros; (c) a ban to practice law for up to one year; (d) an exclusion from
the list of lawyers. Temporary measures of disciplinary liability of lawyers include: monitoring of his activities by a
Disciplinary or Lawyer's Chamber; a ban on conducting activities in certain or in all courts, prosecutor's offices or
other authorities; temporary prohibition on training of interns (candidates for advocates) (Richtlinien Fur Die
Auslbung 2016). In Finland Disciplinary Commission of the Bar is entitled to impose a fine of not less than 500
euros and not more than 15 thousand euros (Advocates Act 2005). According to article 81 of the Law of the Republic
of Poland ‘On Advocacy’ (1982) such types of disciplinary sanctions may be imposed upon advocates: (a) warning;
(b) reprimand; (c) fine; (d) suspension of professional activity for a term from three months to five years; (e)
exclusion from the bar. Besides, such additional sanctions may be imposed as (a) ban for exercising patronage for
a term from one to five years and (b) suspension from professional activities for a term from two to ten years (The
right to a lawyer 1982).

Conclusions

Regarding best European practices, we have come to the conclusion that legislation should provide with a wide
array of disciplinary sanctions for a lawyer, including warning, monetary fine, suspension from professional activity
for a certain period, complete deprivation of the right to practice law. Disciplinary sanctions of two types should be
envisaged by laws on status of bar, classified as major or additional ones. When choosing sanctions, the bar
association or another authoritative body should take into account a bunch of circumstances, such as gravity of
violation committed by the lawyer, circumstances of the case, personal attitude of the lawyer towards the fact of
misconduct, compensation of damage, caused to the client. Only in this case will the principle of proportionality be
achieved, and the overall positive image of the bar in society will be maintained.

The main purpose of disciplinary responsibility of lawyers is to ensure a balance between the principles of
independence of the bar and professional control over observance of the duties and rules of corporate ethics by
lawyer’s. Regarding processes of European integration, national systems of disciplinary responsibility of lawyers
are challenged by significant influence of universal and European values, embodied in recommendations of
international bar associations and mandatory intergovernmental agreements. Procedure of disciplinary liability of
lawyers should be based on key principles of due legal proceedings, stipulated in clause 1 of Article 6 of the
Convention for the Protection of Human Rights and Fundamental Freedoms, namely: independence, due
investigation of misconduct, proportionality. Proper protection of information, secured by the principle lawyers’
confidentiality, must be provided in the course of disciplinary liability. Basis for restrictions of lawyer's confidentiality
should be clearly defined by law and detailed in procedural guarantees. Exceptional cases of disclosure of
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confidential information could be justified by cases of protection of interests of society, such as counteracting
terrorism or laundering money, obtained from criminal activity.
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