AneliHnkos "puropwii VisaHoBUY

TEOPETUYECKME W TPAKTUYECKME BOTPOCbI
OEATENBHOCTN  SAWLNTHUKA O  COBUWPAHUIO
OOKASATE/IbCTB B CTAAMWM AOCYJAEBHOIo CJ/IEACTBUA

MO 3AKOHOATE/NBLCTBY YKPAVHbI N POCCUN

CnegmansHocts 12.00.09 - YronoBHbIi NpoLecc, KPUMUHANNCTUKA 1
cyfiebHas aKcnepTn3a; onepaTMBHO-PO3bICKHAA
[LieATenbHOCTb

AsTopechepart AMUCCEPTALMM HA COMCKaHIE YUeHOI CTeneHn KaHanaaTa
IOPUANYECKIX HayK

Mocksa - 2004



Pa60Ta BbINO/HeHa Ha Kaghepe YronoBHOMo npoLecca
3anopoXcKOoro PUANYECKOTO UHCTUTYTa MUHUCTEPCTBA BHYTPEHHUX [N

YKpavHbl

HayuHblit pyKoBOANTENb - KaHAMAAT IOPUANYECKMX HAYK, [OLIEHT
'vpbko Cepreii ViBaHOBUY.

HayuHblIil KOHCYbTaHT - KaHAMAAT IOPUANYECKNX HAYK, [OLIEHT
AXTbIpcKas Hatasibg HnkonaesHa.

OduumasibHbIe OMMOHEHTbI: [OKTOP HOPUANYECKUX HaYK, Npotheccop
CHeTkoB BukTop Anekceesuy;

KaHAMAAT IOPUAUYECKUX HayK
>Kapukos KOpuii Cepreesuy.

Be/lylljas opraHmsaus - Poccuiickas akafeMus aaBoKaTypsl.

Jawuta gucceptaumm coctoutea «12» maa 2004 r. B 16:00 u4acos
Ha 3acefaHun amcceprtaumoHHoro coseta [ 203.005.02 npu ocyfapcTBeHHOM
yupexaeHnn «Bcepoccuiicknii - Hay4YHO-MCCnefoBaTebCKUii  MHCTUTYT MB/,
Poccun» no agpecy: 123995, r. Mocksa, M-69 I'CI1-5, yn. MNoapckas, 4. 25.

C fawuccepTaumeii MOXHO O03HakoMUTbCS B 6ubnnoteke BHUU MBJ
Poccun.

ABTOpedepat pasocnaH «16» anpens 2004 roga.
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OBLLUAA XAPAKTEPUCTUKA PABOTHI
AKTyanbHOCTb TEMbI UCCNEOOBaHUS.

B nocnegHee pecatunetve Poccusa m YkpavHa nepexuvBaloT Oonbluve
npeobpas3oBaHnsi, 3HAYMTENbHO MOBbIWAKTCA TpeboBaHUA K COONOOEHUIO
3aKOHHOCTM B OesiTeNbHOCTM  opraHoB  npaeonopsigka. OObEKTUBHOM
HeobxoaMMOCTbIO cTana cyaebHasa pedopma, ogHON U3 3aaay KOTOPOW ABMsieTCs
npeBpaLleHne YrofoBHOrO npouecca u3 06BUHUTENBHOTO B COCTA3ATENbHbIN.

B cootBetctBUM ¢ n. 3 cT. 123 KoHctutyumm PO un n.n. 2, 4, 6 ct. 129
KoHCTUTYLMM YKpauHbl OCHOBHbIMU MpUHLMMNAMU CyOOMNpOU3BOACTBa SABMSETCA
COCTSI3aTeNbHOCTb CTOPOH, CBOOOA4A Kak B MpefoCTaBfeHUM CTOpPOHaMu cyay
CBOUX JOKa3aTeNbCTB, Tak U B JoKasblBaHUWN nepen CyaoM ux yb6eauTenbHOCTH,
paBHOMpaBMe CTOPOH.

Mpobnembl OeATenbHOCTM  3aluTHUKA, ero Mecto B obulecTse,
npodeccunoHanbHble NpaBa M 0043aHHOCTM HEOAHOKPATHO Obinn npegMeTom
uccnegoBaHUs MHOMMX  YYeHbiX W npaktnkoB Poccuickon  depepauyuu:
A.C.Aspaxa, M.C.Ctporosuya, O.M.JlapunHa, .A.JlynuHckon, W.J1.IMeTpyxuHa,
B.M.CaBuukoro; YKpaunHbi: C.A Anbnepra, T.B.Bapdonomeeson,
KO.M.I'poLueBoro, B.B.J1leoHeHko. B.B.MegBenuyka, O.P.MuxawnneHko,
M.M.MuxeeHko, O.0.Ceatoukoro, B.T.Hopa, B.ll.lUnbuka, a Takke
I".M.CapkucsHua (Y3bekuctan), E.M.MapTbiHuuka, B.[.Jlanteakpy (Mongasus).

HekoTopble y4eHble paccmaTpuBalT NUWb OTAenbHble OpPMbl  yYacTus
3alWUTHUKA B COOMpaHWM [oKas3aTenbCTB, @ MMEHHO: ydYacTue B MpoBedeHUU
CneacTBEHHbIX AEWCTBUI, 3asiBNeHMe xoaaTalucTs, HanpaBeHHbIX Ha cobupaHme
[oKasaTenbCcTs, NpeaocTaBrieHne aokasaTtenscTB. Bmecte ¢ TeM hopmbl yyacTus
3alUTHUKA B COOMpPaHUM JoKasaTenbCTB TECHO CBA3aHbl U NEpenneTeHbl Mexay
coboi. OT peanusaumm ogHON U3 POpPM 3aBUCUT BO3MOXHOCTb OCYLLECTBEHMS
apyrow. Tak, peanusauusi npaBa Ha y4acTue B CNeACTBEHHbIX AeNCTBUSIX
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no3BosiAeT Ha OoCHoBe I'IOJ'Iy‘-IeHHOI7I B X04€ MX NpoBeaeHust MHpopmaunn 3asBnTb
cooTBeTCTBYylOLLEE Xo4aTancTBo, HanpasneHHoe Ha cobupaHue OoKa3aTernbCTB.
B cBoo ouyepedb, NpefoctaBfieHWe AoKasaTenbCTB BO3MOXHO MUWb Mpu
HanMyumn YeTKOro MexaHnsama peanusauumn npaBa Ha 3asiBfieHMe XxogaTancTea.

Pso aBTopoB Poccum BbickasbiBalOT MNPenOXeHUss O NpenocTaBieHum
3alUMTHUKY MpaBa CaMOCTOSATENbHO cobupaTb AokasaTensctBa (BegepHukos
A.H., DonrywwuH A.B., KanyctnH A.B., Jlnbyc U.A., Mawosew A.O., XopxuHa T.B).
OpHako B TeOpuM YronoBHOMO npouecca YKpauHbl AaHHbIA BOMPOC Ha CEroaHs
HepocTaTo4YHO pa3paboTaH. He paspaboTaHbl NyTU 1 MeToabl CAaMOCTOSTENBHON
OEeATENbHOCTM 3aLMUTHMKA NO COOUpPaHMto JoKa3aTenbCTB.

CnegyeT nogyvepkHyTb, YTO HaydHble pa3paboTkm Mo [JaHHOWm Teme
npoBoaunmcb 40 NpuHATMA KoHcTuTyuumn YkpaumHbel 1996 roga u Ao NpuHATUS
HoBoro YIIK Poccuitickon ®depepauun. lNpu 9TOM He yyYuTbIBaNUCb MNpakTuka
EBponelickoro Cyaa no npaBam YenoBeka U MexayHapoaHO-MpaBoBble akTbl. He
M3y4yeHbl B MOSIHOW Mepe TakTUKa W MeToAauKa JAeATENbHOCTU 3alUMTHUKA,
OOKyMeHTanbHoe odopmMmneHne cobmpaHus U NpeaocTaBneHusl JoKasaTernbCTs
3alUTHMUKOM Ha cTagum pocygebHoro crneactBus. Kpome Toro, ydvactue
3alMTHMKA Ha cTagum pocyaebHoro crneactsus, kak dopma ero yyactus B
cobvpaHumn gokasaTenbCTB, paHee He paccMmaTtpuBanach.

HdaHHoe nonoxeHne pgen onpegenuno  Bblbop  AMccepTauMOHHOMO
nccneaoBaHUA U ero akTyanbHOCTb, Kak C TEOPETMYECKOW, TaK U C MPUKIIagHON,
NPaKkTU4EeCKON TOYEK 3PEHNSI.

Llel'lb 1N OCHOBHbIE 3aa4n nccnegoBaHuA.

Llenblo  AguccepTauMOHHOIO  UCCMedoBaHUs  ABNSAETCA  TeopeTudyeckas
paspaboTka npoGrnem cobupaHus 3alUTHUKOM [OoKasaTenbCTB B CTaguu
pocyne6Horo crneacteus B YkpauHe u P®, obGocHoBaHMe HeoGXOAMMOCTU
paclUMpeHus npaBs 3allMTHUKOB Ha coBupaHue aokasaTenbCTB U BbipaboTka Ha
OCHOBE MCCMeaoBaHns Hay4HO 060CHOBaHHbIX NPEANoXKeHUI Mo
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COoBepLUeHCTBOBaAHNUIO MpaBOBbIX (bOpM ydyactma 3allUTHUKa B CO6MpaHI/IM
OOKa3aTenbCTB.

B cooTBeTcTBMM C MOCTaBMNEHHOW LIENbI 3agavamMy UccnefoBaHus cTano
cnepywulee:

- U3Yy4NUTb TEOpEeTU4ECKMe OCHOBbI OEATESIbHOCTU 3alUUTHUKa Mo CO6I/IpaHM|'0
0OKa3aTenbCTB U onpegeneHne ponn 3allMTH1UKa B COGMpaHI/II/I [OKa3aTes1bCTB;

- U3yuuTb OMbIT Yy4yacTus 3alWTHUKA B cobupaHuu [oKas3aTenbCTB B
3apybexHblXx CTpaHax W uccrnegoBaTb CTaHOapTbl COCTSA3aTeNbHOCTM B
npeueneHTax Esponeickoro Cyaa no npaBam YernoBeka;

- nccnegoBaTb MNpakTUYecKMe OCODEHHOCTU AeATeNbHOCTW 3alUMTHUKA Mo
cobupaHuio  gokasatenbCctB B cTtagum  gocygebHoro  cneacteus Mo
OencTBytoLLieMY 3akoHOAaTenbCTBY YKpauHbl n PO;

-pa3paboTaTtb NpaBOBblE, OpPraHWM3aLUMOHHbIE W TaKTUYeCKMe HamnpaBneHus
YCOBEPLUEHCTBOBAHUS  AEATENbHOCTM  3aliMTHMKA Ha 3Tane  cobupaHus
fokasatenbcts M opMupoBaHMe Ha 6Gase NPOBEAEHHOro AUCCEPTaLMOHHOIO
nuccrenoBaHUst  NPEOSIoKEHUR,  HanpaBliEeHHbIX HA  YCOBEPLUEHCTBOBaHMWE
aewncteytowlero YK YkpauHbsl n PO.

OO6beKT 1 npegMeT uccnegoBaHus.

Ob6bekTom ncenenoBaHmnA BbICTynaroT 0o0LecTBEHHbIE OTHOLWIEHWA,
CKnagbiBawuwinecsa B AeATesIbHOCTU 3allUTHUKa no coGwpaHmo OoKa3aTesibCTB B
Xxoae ,EI,OC)/,EI,BGHOFO cneacTBuA, ero npaBoBO€E MNOJI0XKEeHUe B YCIoOBUAX pa3BUTUA
COCTA3aTENIbHOCTU Mnpouecca.

I'Ipep,meTOM nccnenoBaHnAa ABNAKOTCA HOPMbl MpaBa, KOTOPble pPerynmpyroT
OeATeNIbHOCTb 3alluUTHUKa B CTaaunn p.ocyp.e6Horo cnencTeuA.

MeTogonornsa n MetToamnka nccnegoBaHus.

MeTogonornyeckyto OCHOBY  BbINOMHEHHOMO UCCNEAOBaHMS  COCTaBMsOT
nonoXeHnst obLen Teopuu MO3HAHWS OOBLLECTBEHHO-NPABOBbLIX HABMEHUN WU
obuweHaydyHble  meToabl. B npouecce  uccnegoBaHusi  MCMONb30BaHbI
TpagMLUMOHHbIE OOLleHay4Hble U YacTHble MeTOoAdbl MO3HAHUS: UCTOPUYECKUM;
dopmarnbHO-NOrMYECKUIN; CUCTEMHBINA; CPaBHUTESbHO-MPaBOBOM;
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CTaTUCTUYECKMNN; COLMONOrNYECKNI (BKNIOYEHHOE HabnioaeHwe;
aHKeTUpoBaHMWe, OMnpoC  PECNOHAEHTOB, MNPOrpaMMUPOBAHHOE  U3Yy4YeHUe
YrOfIoBHbIX Aen v ap.)

B kauyectBe HopmaTmBHOW 6a3bl ucnonb3oBaHa KoHcTuTyumsi Poccuinckom
denepaumun, KoHCTUTYUMS YKpauHbl, MeXAyHapOAHO-NpPaBOBble [OOKYMEHTHI,
3akoHbl YkpauHbl "O6 apsokaType". "O npokypatype", "O6 onepaTuBHO-
pO3bICKHON AedaATenbHocTn", ®eaeparnbHble 3akoHbl "O6 onepaTUBHO-PO3bICKHOM
aesarenbHocTn", "O0 agBOKaTCKOM AeATenbHOCTU U agBokaType B Poccumnckon
depepauymn”, 3akoH Poccuickon Pegepaumm "O YaCTHOW [OETEKTUBHOW MU
oxpaHHon pesTtenbHocTM B Poccuiickon Pepepaumn”, KoHuenumsi cypebHo-
npaBoBon pecdopmbl YKpauHbl, [NpoekT yronoeHo-npoueccyansHoro Kogekca
YkpauHbl, 3apernctpmpoBaHHbii Ne3456-1 ot 19.05.2003 roga v NPUHATBIN
BepxoBHbiM CoBeTOM YKpavHbl B MNEPBOM UYTEHUW, HOPMATMBHbIE aKkTbl MO
YrOfiOBHOMY, aAMWHUCTPATMBHOMY W  YrONOBHO-MpoueccyansHOMy npaBy
YkpanHbl 1 Poccum coBpemeHHoro nepuona, [loctaHoBneHus [neHyma
BepxosHoro Cypa VYkpauHbl u Poccunckon ®epepauun, [locTtaHoBneHMs
KoHcTuTyumoHHoro Cyma YkpavHbl M Poccun, 3akoHoO4aTeNbCTBO 3apybeXKHbIX
CTpaH B €ro NCTOPUYECKOM pasBUTUU, a TakkKe HayyHble pa3paboTku B obnactu
YrONOBHOMO,  YrofloBHO-NpoOLleccyanbHoro npasa, obuwien Teopuu Mpaea,
KPUMWHANUCTUKKA, KPUMUHOTOTUN, COLMONOTMN N MCUXONOTUN.

TeopeTnyeckylo OCHOBY MCCINELOBaHNUS COCTaBMSAT Tpyabl y4eHbix Poccum u
YKpauHbl 1 3apyBexHbIX y4eHbIX B 0bracti obLueit Teopun npaea 1 yrorioBHOro
npouecca, MaTepuanbl  Hay4YHO-TEOPETUHECKUX U HayYHO-MPaKTUYECKMX
ceMuHapoB, Nybnvkauum B cneuuanbHbiX, HayYHbIX, 06LLECTBEHHO-NONUTUYECKNX
1 NyGIULIMCTUYECKMX U3OAHUSX.

Omnupuyeckyto 6asy uccnefoBaHUSA COCTaBMAOT pes3yrnbTaTbl OMNPOCOB MO
crneyunaneHo paspaboTaHHbiM aHkeTaMm : 30 agBokaTtoB Pecnybnuku ApmeHus B
deBpane 2003 ropa ; 40 cypoen - npeactasutenen BepxosHoro Cyaoa u
anennsiLMoHHbIX CyA0B YKpauHbl HA Hay4YHO-NPaKTUYECKOM CEMUHApPE B
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LleHtpe cypenckux ctyaun B ropoge Kuese "Cya m CTOpOHbI mnpoLecca B
YrorioBHOM CYAOMNPOM3BOACTBE: COCTA3aTENbHOCTb U OTKPLITOCTL" 27-28 MapTa
2003 roga; 123 cynen obwux 1 anennsaumMoHHoro cyaa 3anopoXxckon obnactu Ha
y4yebHbIX cemuHapax 9-12 wmoHa 2003 roga; 30 npakTUKYROLWMX HOPUCTOB
pecnybnvku benapycb 28 deBpansa - 1 mapta 2003 roga Ha MexgyHapogHOM
Hay4YHoO-MpakTnyeckon KoHdepeHumn B MuHcke; 50 cnywartenen Beiclwero
MexayHapogHoro Kypca no 3awwute [llpaB YenoBeka B ropoge Bapwase B
okTabpe 2002 roaa; 25 agBokatoB ropoga Menuvrtonons n 50 agBokatoB ropoaa
3anopoxbsa B 2002-2003 rogax.

Hapagy ¢ 9Tum, Onsg nonyvYeHus MakcumanbHOW uHdopMauun Mo
paspabatbiBaemonn Teme u3ydeHo 100 yromoBHbIX [fefl, PaCCMOTPEHHbIX
MECTHbIMW cyaamu 3anopoXckon obrnactv 1M 3anopoXCKMM  anennsiuMOHHbIM
cynom B 2001-2003 rogax, onpowleHbl 40 paboTHUKOB CNEACTBEHHbIX OTAENEHUN
OpraHoB BHYTpeHHUX Aen ropoga MenuTtonons, crneacTBEHHOrO YnpaBneHus
YMB[ B 3anopoxckon obnactm n crnegoBaTenu CrnegcTBEHHOro ynpasreHus
npokypaTtypbl 3anopoxcko obrnactu C Lenblo BbISIBIEHUS WX OTHOLUEHWUS K
BOMPOCY O paclUMpPeHWM MpaB 3allUMTHUKOB MO COOMpaHuio [JoKa3aTenbCTB B
cTaguv gocyaebHoro cneacTaus.

WccnepoBatenem UCNOMb30BaH NUMYHBLIM  OMNbIT  paboTel  cnegoBaTenem
MenuTtononbCcKoro ropoAcKoro otaena BHyTpeHHunx gen ¢ 1982 roga no 1987 rog,
OecaTuneTHuin onbiT paboTbl agBokatoM W onbiT paboTbl B cyde, a Takke
matepuansl ydebHon noesgku B okTbpe 2002 roga B Ctpacbypr v laary gns
n3yyeHns npakTuku paboTel EBponerickoro Cyna n MexayHapogHoro Cyaa.

Haquaﬂ HOBM3Ha NpoBeeHHOro nccrnegoBaHuA.

HayyHass HoBM3Ha paboTbl onpeaensieTcss TeM, YTO CO BPEMEHW MPUHATUSA
HoBow  KoHcTutyumm YkpauHel 1996 rogpa wu  HoBoro YIIK P® Ha
MOHOrpacm4yeckoM ypoBHe Ha 6a3e OCHOBHbIX MOSOXEHWA TEOPUMU YrONOBHOMO
npowecca, NpakTUKM pasnuyHbIX CTpaH y4acTusi 3aliMTHMKa B LOKa3blBaHUM U
npeueneHToB EBponeickoro Cyna B paboTe o60cHOBLIBaeTCH He06X0ANMOCTb
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pa3paboTkn OCHOBHbLIX MOMOXEHWU MO NpefoCTaBfeHuto npasa 3alUNTHUKY Ha
cobupaHue gokasaTenbCTB B Xoae /J,ocy/J,e6Horo cnencTeuA.

Haquaﬂ HOBM3HA HalUuna CBOE BblpaKeHne B pAne noflydyeHHbIX pe3ynbTaTtoBs,
K KOTOPbIM MO>XXHO OTHECTW:

- TeOpUK WU MNpPakTuKy co6v1paH|/|$| AoKasaTenbCTB B APYruxX CTpaHax, 4TO
no3sondeT C(bOpMyJ'IMpOBaTb BbiBOAbl 06 OBGOCHOBAHHOCTU W onpaBgaHHOCTU
aHanorn4yHbIx Mep B praMHe n Poccuu;

- packpbiTve npobrnem B MNpakTUYECKOW [OeATenbHOCTU 3aluTHMKA Mo
cobupaHuio gokasaTenbCTB B CTaguM [OcCyAeOHOro crneactsusi B YKpavHe U
Poccuu;

- BHECEHO npeasioxeHne nanoxmntb 4.3 cT. 86 YIK P® n gononHutb cTaTbio
66 YIK YkpauHbl "CobupaHne pokasatenbcts" nyHKTOM 3 1 4 cnegyioLllero
coaepKaHus:

"3alWNTHNK, OOMNYLLEHHbLIN B YCTAHOBJIEHHOM MOPSAKE K yyacTuio B gene,
nmeeT npaBo cobupaTb AoKalaTenbCTBa, HEOOXOoAWMblE AN OCYLLECTBIIEHMUS
3alUUThl, U3 UCTOYHMKOB, KOTOPbIE UX COAepXaT, NyTeM: Nony4yeHus NpeameTos,
OOKYMEHTOB W WHbIX CBEAEHWM; Oonpoca Inuuy € KX cornacus; mctpeboBaHus
CMpaBOK, XapaKTepUCTUK, WHbIX [AOKYMEHTOB OT OpraHoB BriacTu, OpraHoB
MECTHOro CaMoyrnpaBfieHns, OOLLEeCTBEHHbIX OObeAMHEHUN W opraHM3auun,
KOTOpble 00s13aHbl NPeoCTaBnATh 3anpallMBaemble AOKYMEHTbl UMN UX KONuu;
OTOXOECTBMEHNA  NUYHOCTM, NPOBEOEHMSI  OCMOTPOB,  SKCMEPUMEHTOB,
obpalleHnst B 3KCMepTHbIE YUpEeXAeHUsl 3a Aadven 3akoYeHuns.

3alnTHUK BNpaBe 3akriioyaTb O4OroBOpP C YaCTHbIM AETEKTUBOM Ha cobupaHue
JOoKa3aTenbCTB MO YronoBHbIM Aenam, npurnawarb CneunanmcToB U SKCNePTOB
Ong  ydactms B MNPOBOAMMBIX WM AeWcTBuAX. [lonydeHHble npegMeTbl WU
OOKYMEHTbl  3alUMTHUK WMEEeT MpaBO MNpefoCTaBnATb OpraHy [A03HaHus,
crnepoBaTenio unu cyay B nobor ctagum npolecca nyteMm AOCTaBKU NpegMeToB
N OOKYMEHTOB B OpUrMHane W 3asiBNeHus xogaTtanctBa O NPUOOLLEHUMM KX K
aeny".

OCHOBHbIe noNoXeHwusd, BbIHOCUMbIe Ha 3alluTy.
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1. [okasbiBaeTcsd, 4YTO OrpaHW4YeHWe npaBa Ha ydvyacTue Ha cTaguu
aocynebHoro crnefcTBus B KavyecTBe 3aLUMTHUKOB UHbIX MWL, KpOMe afBOKaToB,
sBnsieTca cnocobom obecnedeHns KBanmuumMpoBaHHOM LOPULNHECKONA MOMOLLM.

2. ObocHoBbIBaeTCA BbLIBOL O TOM, 4TO y4yactme 3aluTHUKa B YroryioBHO-
npoueccyaribHOM [OKa3blBaHNN CINyxXut MHTEpPECaM He packpbITUA
npecrtynneHund, a 3awute npas obBnHsAEmMoro B ero coBepLlieHnn. 3alUNTHUK,
npencraBnaa NHTEpPECHI 06BUHSIEMOT O, BbICTynaeT CaMOCTOATEJIbHbIM
CY6'beKTOM [0oKa3blBaHWs, XOTA €ro He3aBNUCUMOCTb HE MOXET BbITb HanpaBJieHa
BO Bpead noa3aluTHOMY, N ero OedTeribHOCTb He OOJKHa MnoBJieYb HeratuBHbIX
anst o6BMHSIEMOrO npoueccyalibHbIX nocneacTeuin.

3. [lokasbiBaeTcs, YTO XOTa B cuny TpebdoBanun cT. 48 YIK YkpaunHbl (cT. 49,
53 YTK P®), cTopoHa 3almTbl MMEET NpaBo Ha NpeAoCTaBlieHne A0Ka3aTeNbCTB,
3TOT MHCTUTYT COBEpLUEHHO He obecneyeH agekBaTHOW OOS3aHHOCTbIO N
NpenocTaBnATh 3aLUWTHUKY MNPEAMETbI, OOKYMEHTbl, CBEAEHWs, noprexaiime
nepegave ynorHOMOYEHHbIM OpraHaM paccriegoBaHusl.

4. O60oCHOBbLIBaeTCSs BbIBOA O TOM, YTO Ha 3aLUUTHUKE He NeXnT 00683aHHOCTb
JoKasblBaHWs HEBMHOBHOCTWU nop3awmTtHoro. MonoxeHue c1. 48 YIK YkpauHbl
(cT. 53 YIK POP®) cneayeT TpakToBaTb Kak NpodecCcnoHarnbHbIA JONT, a He Kak
npodgeccnoHarnbHyl 00513aHHOCTb 3alMTHUKA. bpems gokasbiBaHWUsSI BO3NTOXEHO
HEe Ha 3aWuTHWKA, a Ha COOTBETCTBYHLUME MNPABOOXPAHUTENbHbIE OpraHbl
rocygapcria.

5. [HokasbiBaeTcsi BblBO4 O LenecoobpasHOCTM WM MOME3HOCTU ydacTus
3aLUUTHUKOB B CNEACTBEHHbIX OENCTBUSX, MOCKOMbKY Moflydaemass npu 3ToM
MHpopMaLMsl aeT 3alUMTHUKY 3HauMTeNbHbIM Mo oGbemy MaTtepuarn, a camo
y4acTue CrnocobCTBYeT  YCTAHOBMEHUIO  [OBEPUTENbHbIX  OTHOLIEHWA ¢
nofo3peBaeMbiM, OBBUHSIEMbIM, OKa3bIBA€T UM MOPAnbHYIO U NMCUXONOrMYECKYH
NOAOEPXKKY.

6. ObBocHOBbIBaeTCA MOMOXEHWEe O TOM, YTO CYLUECTBEHHbIM 3MEMEHTOM
npaBa Ha 3alUMTy SBNSETCH NPaBo 3aLUUTHMKA 3HAKOMUTBCS CO BCEMU
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MaTepuanamu fena, HanpasngembiMW B Cyd, B MOATBEPXOEHWE 3aKOHHOCTU U
0BOCHOBaHHOCTN MPUMEHEHUS Mepbl NMPeceYeHns B KavyecTBe 3akmnioyveHus noa
CTpaxy W NPOAMEHUSA CpoKa COAEepXaHus Mof CTPaxemn, KOTopoe B HacTosLiee
Bpems B YIK YkpanHbl n Poccum oTcyTCTBYET.

7. JokasbiBaeTcs, 4TO yy4yactme 3alnTHUKa B CrneaCTBEeHHbIX OENCTBUSAX -3TO
€ro npaeo, a He 06513aHHOCTb, KOTOPbIM OH MOXET BOCIMNOJIb30BaTbCA, NCXOOA U3
obcTosATenbLCTB gena wu MHTEpeCcoB nNnoA3alluUTHOINoO, a TaKXKe TaKTU4YeCKunx
COO6pa)KeHVIl7I. I'Iop,t-lepKHyTo, YTO OTKa3 3allnTHUKa OT y4acTunAa B ClieCTBEHHOM
OEencTBMM HeNb3s BOCNPUHMUMATDb KaK OTKa3 OT 3alUuThbl.

8. ObGocHoBaHa  HeobXoOMMOCTb  AanbHEWLIero  3akoHoAaTenbHOro
paclMpeHns npaBa 3alMTHUKOB Ha y4vacTue B coOMpaHuM [oKasaTenbCTB U
npoeccyarnbHbIX rapaHTumn nogobHoro y4yacTtums. MpoueccyanbHas
nosHaBaTesnbHas AeATeNbHOCTb 3allUUTHMKA (ONPOC YacTHbIX N, UCTpeboBaHne
OOKYMEHTOB, obpallleHMe K 4YacTHbIM [eTekTMBaM W gp.) AOofkHa ObiTb
3aKpenseHa B 3akKoHe, TO eCTb MOMy4YMTb MpoLeccyasbHbI cTaTyc AENCTBUIA MO
cobupaHMio [oKas3aTenbCTB, a ee pes3yrnbTaTbl AOMMKHbI paccMaTpuMBaTbCs Kak
JokasaTenbCcTBa. [okasbiBaeTcs LenecoobpasHoCTb npegocTaBneHns
3alUMTHUKY NpaBa Ha NpoOBeAeHNe 3KCMepTU3bl Ha Havanax cocTsa3aTenbHOCTH, a
Takke npaea y4yacTBOBaTb BO BCEX CMEACTBEHHbIX OEWCTBUSIX, 3@ UCKIIOYEHNEM
HeOTNoXHbIX. Tawke npeanonaraeTcs 3akpenuTb B 3akoHe 00s13aHHOCTb
crnepoBaTtens yBeAOMISATb 3alUTHMKA O MPEACTOsILLEM MPOBEAEHUN TaKMX
CneACTBEHHbIX AEeNCTBUN.

9. dopmynupyoTca  opmbl M MeTodbl  cobupaHus  OokasaTenbCTB
3alUTHUKOM B cTagumn pocyaebHoro crneacTtsusi, HEOOXO4MMOCTb BBEAEHMS B
YKpanHe UHCTUTYTa YaCTHOro AEeTeKTMBA N NPUHATMSA HOBOro 3akoHa "O 4acTHoM
OETEeKTUBHOWM N OXpaHHOW AeATeNbHOCTY B YKpauHe".

TeopequeCKaﬂ N npakTnyeckasa 3Ha4YnMMmoCTb UccrnengoBaHuA.

TeOpeTVILIeCKOG 3Ha4vyeHune nccrnegoBaHMa COCTOUT B. TOM, YTO UccnenoBaTesb
BHOCUT onpep,eneHHbM BKNnaa B pa3Butmne Teopun yrornoBHOro npouecca, Tak Kak
BocCnonHAeT I'IpO6€J'IbI OTHOCUTENTbHO CUCTEMBbI



11

TEeOopeTn4eCKnx B3rnN4goB Ha pelleHne BOnpocoB CO6I/IpaHMF| 3alUTHUKOM
OOKa3aTenbCTB B CTaaunn ﬂocyﬂ,eﬁHOFO cneacTteuA.

MpakTuyeckoe 3HayeHWe MoMydYeHHbIX pesynbTaToB COCTOMT B TOM, YTO B
avccepTauun paspaboTtaHbl HanpaBneHUs CoOBEpLLEHCTBOBaHNSA NO3HaBaTelbHOM
[AesATeNbHOCTU 3alUMTHUKA NOo cobMpaHuio AoKasaTenbCTB B cTagun aocyneGHoro
CNeAcTBMS  MyTEeM  OCYLLECTBMEeHWs  OCMOTPOB,  OCBWOETeNbCTBOBaHUS,
HasHayeHUss U NpoBedeHUs IKCNEepTU3, MCMOMb30BaHWA YacTHbIX OETEKTUBOB.
OvccepTaunoHHoe  uccnegoBaHWe — co3jaeT Gasy AnA  AanbHenwero
COBEpPLUEHCTBOBaHNA OTAENbHbIX METOAMK B 3aBUCMMOCTM OT BUAa U CUTyaLUU
3awuTel. Mmelolwmeca B guccepTauMuM  MeToOMYecKkue pekomeHgauuu ans
3aLUUTHUKOB, MOTYT OKasblBaTb COAEWCTBME YCMELIHOMY BedeHMI0 UMW 3aluThl
Mo YrofioBHbIM Aenam.

MaTepmanbl ncenegosaHnda MoryTt ObITb MCMOML30BaHbI:

- And npoBegeHnd JanbHenLwmnx Hay4HbIX nccrneaoBaHnin No aHHOW Teme U
CBA3aHHbIM C HEKO np06nemaM;

- Npy NpuHATUM HOBOro 3akoHa YKpauHbl "O yacTHOW [EeTEeKTMBHOW W
OXpaHHOWN OesATenbHOCTN B YKpanHe",

- npy npuHaTumn Hooro YTK YkpauHel, 3akoHa "O6 agBokaType", a Takke npu
NMOArOTOBKE PYKOBOAALMX pasdbscHeHun NneHyma BepxosHoro Cyaa YkpawHbl;

- NpU NPUHATUM n3ameHeHun B YIK PO;

- ONsi YCOBEpPLUEHCTBOBaHUS NPaKTUKW OeSTEeNbHOCTU OpraHoB AocyaeGHoro
CNeAcTBUS U cyda, a Takke Ons YyCOBEpPLUEHCTBOBAHUS MPaKTUKU AeATernbHOCTU
3alLMTHUKOB B X04e AocyaebHoro crneactseus;

- anda o6yqum=| CTyOeHTOB Ha rpnan4ecknx cbaKyaneTax BY30B, a TaKxKe and
noBbIlLEeHNA KBaJ'IVI(bVIKaU,VIVI IOPUCTOB 1 aBOKAaTOB.

Anpo6au,m=| pe3ynbTaTtoB UCClegoBaHnA N BHeEAPEHNE X B NPaKTUKY.

OcCHOBHblE TeopeTuyeckue MONOXEeHUA auccepTauum U NpakTudeckme
pekoMeHaaumnn AoknaabiBanmMcb Ha Hay4yHOM cemuHape B mapTe ,2002 roga n B
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anpene 2003 roga B 3anopoXCKOM YHUBEPCUTETE [OCYAAapCTBEHHOMo U
MYHULMNANbHOrO YMNpaBfeHusl; Ha Hay4yHO-MpakTu4yeckom cemuHape "Cyg wu
CTOPOHbI MNpouecca B YrornoBHOM CYAONPOM3BOACTBE: COCTA3ATENbHOCTb U
OTKPLITOCTL" AN1s cyaen anennsaumoHHbIX cyaoB B LleHTpe cyoencknx ctygun B
ropoge Kuese 27-28 wmapta 2003 roga; Ha MexagyHapodHOW HaydHO-
NpaKkTU4ecKom KoHepeHUnn Anga NpakTUKyoLWmnx topnctos B MuHcke 28 cdespans
-1 mapta 2003 roga; Ha Bbicwem MexgyHapogHom Kypce no sawmte [pas
YenoBeka B ropoge Bapwae B okta6pe 2002 roga; Ha Hay4HO-MPaKTUYECKOM
KOHdepeHUnn B 3anopoxckoMm topuagudeckoMm mHctutyte MBI YkpauvHbl B mae
2003 roga.

WccnepoBatenem  HanpaBreHbl B BepxoBHbii  CoBeT  YKpauHbl,
YnonHomouyeHHOMY BepxoBHoro CoBeTa YKpavHbl MO MpaBam 4enoBeka U
PykosoguTtento paboyen rpynnbl KabuHeta MUHUCTPOB YKpavHbl MO NOArOTOBKE
npoekta YronosHo-npoueccyansHoro Kogekca YkpavHbl nNpeanoxeHuss no
BHECEHMIO M3MEHEHUN n gononHeHui B npoekT YIK YkpanHbl.

PesynbTaTbl OuccepTauMOHHOIO WUCCrefoBaHUS MCMONb3YyTcA B y4ebHbIX
nporpaMmax BbICLUMX lOpPUAMYECKMX Y4ebHbIX 3aBedeHun  (3anopoXXCKUM
lopuandeckum  MHcTuTytoM MBI YkpaunHbl, 3anopoXckum rocygapCTBEHHbIM
YHMBEPCUTETOM W Kadedpon YronoBHOMO npouecca W KPUMUHANUCTUKK
'ymaHuTapHoro yHuBepcuteta "3anopoXCKUM WHCTUTYT TFOCYOapPCTBEHHOrO MU
MYHULMNANbLHOro ynpasneHus").

OCHOBHbIE TEOpeTUYEeCKMe MOMOXEHUA W BbIBOAbLI AuccepTaumMy nonydvnu
OTpaxeHue B 7 HayyHbIX CTaTbsiX aBTopa MO Teme AauccepTtaumm (6 M3 KOTOpbIX
onybnukoBaHbl B OTEYECTBEHHbIX NpodeccuoHanbHbIX n3gaHmax BAK YkpauHel,
ofAHa - B MaTepuanax MexayHapoOHOW HayYHO-NpakTUYecKoW KOoHdepeHLuu
"AOBokaTtypa M ajBokaTcKas  [eATeNnbHOCTb B  CBETe  COBPEMEHHOro
KOHCTUTYLUMOHHOro npaea (K 10-netuto npuHaTna KoHctutyumm Poccun)", 29-30
aekabpsi 2003 r. EkatepuHbypr, 2004) o6wmm o6bemom 2.7 n.n. 13
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Ob6beMm u cTpykTypa Aucceptauuu. [ucceptaumsi COCTOUT U3 BBeAeHUd, 3-X
rmae, cogepxawmx 10 naparpadoB, 3aKkn4YeHWsl, CMMCKa WCMNONb30BaHHOMN
nutepatypbl U npunoxeHuin. CogepxaHne paboTbl N3MNOXeHO Ha 194 cTpaHuuax
MaLLMHOMMUCHOIO TEKCTa BKIIKOYasi CMIMCOK NMTepaTypbl.

COOEPXAHUE PABOTbI

Bo BBeAeHUn obocHoBbIBaeTcs Bbl60p TEMbI anccepTtaynoHHOro
nccnenoBaHnA, ee akTyalnbHOCTb; OnpenendrTca uUenb, 3adaudu, 0bbekT un
npegMeT uccnenoBaHUda; pacKpbiBakoTCcA METOAONOMMYECKUA N METOOANYECKUN
noaxoabl K pelweHuo MnocTaBfieHHbIX 3agad, HOBU3Ha WCcreaoBaHuA, ero
TeopeTndyeckaa W nMnpakrtnyeckad 3HAYMMOCTD, d.)OpMyJ'II/IpyI'OTCFl OCHOBHbIE
NnonoXeHund, BblHOCMMblE Ha 3aluTty; nNpuBOOATCA [AOaHHblIE 00 anp06au,vw|
pe3ynbTaTtoB UcclenoBaHUA.

B nepson rnase - «TeopeTuMyeckne OCHOBbI OEATENbHOCTM 3aLUUTHMKA MO
cobupaHunIo JoKa3aTenbCTB» - XapakTepuayeTcsl cobvpaHve goKa3aTenbCTB, Kak
aTan npouecca [oKa3biBaHWs, ONpedensieTcs pofb 3alMTHUKA B cobvpaHun
OOKa3aTenbCTB, W3y4yalTCsl BO3MOXHOCTM OOBMHSEMOrOo W 3alMTHUKA MO
cobupaHuio [okasaTenbCTB, WCXOOS W3 CpaBHUTENbHO-MPaABOBOrO aHanusa
3aKoHoAaTenbCTBa pasnuyHbIX CTpaH M npeueaeHToB EBponerickoro cyga no
npaBam YernoBeka.

B nepBom naparpadge - «CobupaHue [okasaTenbCTB kak 3dTan npouecca
[0KasblBaHUSI» - paccMaTpuBaeTCsi MOHSATUE cobupaHus gokasaTenbcTB. 34echb
NPUBOASTCA CYKAEHWS O TMOHATMM [OOKasblBaHUSl, €ro CTPYKTYpe, MecTe
3alUTHUKA cpeaun ApYrnx CyGbekToB foKasbiBaHWUsi, OPMbI y4acTus 3alUTHUKA
B cobupaHum gokasaTenbCTB.

PaCKprBaeTCFI TPakKTOBKa [OKa3blBaHUA, KOTOpadA OXBaTbiBa€T, HapAny C
normn4ecknumn onepaumuammn no 006OCHOBaHMI0O KOHEYHOro BbIBOAA, M BHELUHE
npegmMeTHyr no3HaBaTesibHYO OEATENIbHOCTb U y4YUTbIBAE€T Halnn4dme B Hen Tpex
COCTaBNALLWMNX, 2 UMEHHO:! coGMpaHme, npoBepkKa M oueHKa aoKa3aTesbCTB.
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OTmevaeTcs, 4TO B COOTBETCTBMM cO CT. 66 YIK YkpauHbl cywecTsyeT naTb
npoueccyarnbHblX  CnocoboB  cobupaHua  gokasaTenbCTB:  NpoBedeHue
CNeacTBEHHbIX W cyaebHbIX AOeWCTBMKW; UCTpeboBaHWe OT  npennpusaTui,
opraHuMsauuin, OOMMKHOCTHBIX §WL M rpaxgaH npegMeToB W [AOKYMEHTOB;
Ha3HaveHve cneposartenem pEeBU3NIA; TpeboBaHue nposefeHus
AOKYMeHTanbHbIX MPOBEPOK; MpedocTaBneHWe [oKa3aTenbCTB  3alMTHUKOM,
nogospeBaeMblM, OOBMHAEMbIM WM aHanu3MpyeTcs Kaxabli cnocob cobupaHus
AoKa3aTenbCTB.

O6palaeTtcd BHMMaHue Ha TO, 4TO (QOPMbl 3aKpenneHus [oKa3aTenbCTB
3aBMCAT OT cnocoboB WX BbISBNEHWS M BuAa WUCTOYHWMKOB [OKa3aTenbcTB. B
COOTBETCTBMU C TpeboBaHMAMU YrofloBHO-MPOLIECCYarnibHOrO 3akoHOoA4aTenbCTBa
Poccun n YkpauHbl CyLLEeCTBYIOT, C OOHOW CTOPOHbI, TPU OCHOBHble (POPMbI
dukcauun:  nNpPoTOKONMpoOBaHME, MpuobLleHWne K  Oeny  BeLeCTBEHHbIX
JoKasaTenbCTB, NprobLLeHne K Aeny AOKYMEHTOB, a C APYron -BCrnomoraternbHble
dopmbl: boTorpacmpoBaHune, 3BYKO- U BMAEO3ANUCb, MU3rOTOBMEHWME MSAHOB,
cxeMm, oTpaxeHue cnegos (cT.cT.166, 174, 193, 182, 180, 181 YIK P, cT1.84, 85,
85-1, 85-2 YTIK YkpauHsl).

OuenuBaeTtcs aHanus n nsydeHve 100 yronoBHbIX Aer, NokasaBlUMX, YTO Ha
CcerofHsa cnencTBeHHble OEeNCTBUS NPEACTaBMsT OCHOBHOM cnocob cobupaHus
AokasaTenbCTB Ha ctagum gocyaebHoro cneacTBus M YTO OCHOBHbIM METOAOM
dmKcaummn xona cneacTBEHHbIX 4EWCTBUIN SBNSIETCS

npoTokonupoBaHue; 65% yronoBHbIX Aden 6bINo  paccnegosaHo  6es
MCNoJ1b30BaHMA 3BYKO- U BUOE03arnncu n NHbIX TEXHUYECKNX CPpeaCTB.

BbiBogbl nog4epkmBatoT, YTO UCMOMb30BaHWE HapsAy C NPOTOKONMPOBAHMEM
NHBbIX OPM (pukcaumm nmeeT Bonbluoe 3HaYeHve, JOMNoMnHAeT n oborawaeT gpyr
apyra. Npun cocTaBneHnn NpoTOKONa U NPUMEHEHUWN AOMOSNHUTENbHBIX OPM
dukcaumn, ddakTmyeckne QaHHble 3aKpennsAlTCs C MOMOLLbI0  Pa3fNYHbIX
HocuTenen. Tak, NPOTOKONMPOBaHNE OTHOCUTCH K 3HAKoBOW chopMe dmkcauuu,
onucbiBaeT npegmeT € NMOMOLLBIO CMOB M MHbIX 3HaKoB. MaTtepuanbl npuMeHeHnst
Hay4YHO-TEXHMYECKMX cnocobos
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PUKCUPYIOT 0OBHEKT, TO €CTb €ro CyTb U NPU3HaKK B HarngaHom popme. C yyeTtom
3TOr0 BHOCUTCHA MNpeasiokeHne O HeobXxoOuMOCTM MNpeaycMOTpeTb B 3aKoHe
00A3aTenbHOCTb  NPUMEHEHUS  AOMOMHUTENbHBLIX ~ CNocoboB  dhmkcaumm
crnepoBaTtenem npu xopgaTancTBe OOBUHSAEMOro, 3alUMTHMKA, MOTEprneBLUEro U
MHBbIX Y4aCTHMKOB MpoLecca C LeMNbio MOMHOIo, BCECTOPOHHEIO N 06 BbEKTMBHOIO
oToOpaxkeHWss xoga W pe3ynbTatoB OCMOTpa MecTa MpOMCLUECTBUS,
CNefCTBEHHOTO 3KCNepuMeHTa, obbicka, BbleMKW, NPeabsABNEHUS Ansi ONO3HaHWS.

Bo BTopom naparpade - «OnpegeneHve ponu 3alMTHUKA B COOMpaHum
JoKasaTenbCcTBy - OTMeYyaeTcsl, YTo cybbektamm cobupaHus [oKasaTenbCTB
ABMSTCA Te Y4YaCTHUKM YrOMoOBHOrO Mpouecca, Ha KOTOpbIX Bo3naraercs
00513aHHOCTb YCTaHOBMNEHNs1 06bekTUBHOM UCTUHLIL. B rnmaee 6 YINK PO n yacTtu 1
ctatb 66 YIK VYkpamHbl B uncne cybbektoB cobupaHus [okasaTenbcTB
ykasblBaeTcs nuuo, NpoBoAsiuee Jo3HaHWe, criegoBaTenb, MPOKypop U cyd. OTu
- cybbeKkTbl monyyalT JokasaTenbCcTBa M 3akpennsaT UX NpeayCMOTPEHHbIMM
3aKOHOM crnocobamu.

O6ocHoBbIBaeTCs  BbIBOA O TOM, 4TO, MpeacTaBnsas  UHTEpPECHI
nogo3peBaemMoro, 06BMHAEMOro, 3allMTHUK MOMb3YeTCss NpU UX OTCTamBaHUK
onpeneneHHon caMoCToATEeNbHOCTLID. B TO e Bpemsi, nogvyepkuBaeTcs
OAHOCTOPOHHOCTb AEATENbHOCTM 3aLUTHMKA, NOCKOSbKY MO CMbICAy CT.CT. 49, 53
YK P® un c1.48 VYIMNK YKkpauHbl 3aWUTHUMK - 3TO Y4YaCTHUK npouecca,
BbISICHSIIOLLMIA TONBbKO OMNpaBAbiBalOWLIME U CMsAryaroLme obcToaTenbCcTBa, U Ha
Hero He pacnpocTpaHsitoTca TpeboBaHMA O BCECTOPOHHOCTM WCCMNEOOBaHWUS,
KOTOpble MOryT NMOATOMKHYTh 3aLLUMTHUKA K YCTAaHOBEHUIO HEONaronpuATHbLIX AN
NoA3aLLMTHOro 06CTOATENLCTB Aena.

YKkasbiBaeTcs, 4YtTo cornacHo 4.3 c1. 86 YIMK P® 3awuTHUK OAHO3HAYHO
ABnsieTcs cybbekToM cobupaHus Jokas3aTenbCTB U B 3aKOHE onpefeneHbl Takue
nyTn cobvpaHusi UM OoKa3aTenbCTB, Kak MofyYyeHne npegMeToB, AOKYMEHTOB U
WHbIX CBEEHWI, ONPOC NUL, C Ux cornacus, nctpeboesaHne gokymeHToB. OTBeYas
Ha BOMpOC, ABnaeTcs v 3alLUTHUK cybbeKkToMm cobupaHus
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JoKasaTenbCTB MO  3aKoHOAATeNbCTBY  YKpauHbl, aBToOp nogdepkuBaeT
cnepyiollee: B cOOTBETCTBUM C Y. 2 cTaTbh 66 YIK YkpauHbl, 3aMTHUK, nMeeT
npaBo MNpeacTaBnNAaATb  [oKasaTenbCTBa, HO HE  MOXET  OCYLLEeCTBMSTb
npoueccyarnbHble OEWCTBUS, HamnpaBfieHHble Ha MoJlydeHne [okKasaTesbCTB.
MoaTomy guccepTaHT NpUxoauT K BbIBOAY, YTO MpPeACTaBfieHMe [oKasaTenbCTB
He O3HayaeT 3aBeplleHne JTana cobupaHus [okasaTenbCcTB, HaobopoT,
cobvpaHue pokasaTenbCTB, HO TOMbKO Kak [OesATenbHOCTb CcrnegoBaTterns,
HayMHaeTcsas C MOMEHTa MpeacTaBlieHUsl OOBLEKTOB MarepuarnbHOro mupa,
KOTOpble MOTYT CTaTb AOKa3aTeNbCTBaMu.

OdnccepTaHT oTMeYaeT, YTO 3aLUMTHUK MOXET CEerofgHs TONMbKO y4acTBOBaTb B
cobupaHmn [okasaTenbCTB, OCYLLEeCTBMSEMOM criejoBaTeneM. YyacTtBoBaTb B
BbISIBNEHNM U DUKCaUMM OOKa3aTenbCTB OH MOXET HernocpeacTBEHHO (yvacTue
npy npoBeAeHUN CrneacCTBEHHbIX [AEWCTBUW, MpPeACTaBneHun npegMeToB WU
OOKYMEHTOB) Unn npegonpeaenss CBoOMMU AeCTBUSMU XapakTep N cogepxaHue
AesaTenbHOCTM MO cobupaHuio  gokasaTenbCTB  (3asABrieHune,  pasfnnyHbIX
Xo4aTancTB O NPOBEeAEHMM CNeACTBEHHbIX AENCTBUN, nctpeboBaHum npeameToB
N AOKYMEHTOB U T.4.).

[OucceptaHT genaet BbIBOA, YTO CYOBLEKTOB COOMpaHWsA OoKas3aTenbCTB B
YyrofioBHOM npouecce Poccun n YkpauHbl MOXHO pasgenuTb Ha ABe rpynmbi:
OOJDKHOCTHbIE NMUA W OpraHbl, KOTOpble CaMOCTOSATENbHO OCYLIECTBNAT
BbISIBNEHNE U (pMKCALMIO AOKA3aTENbCTB COMMacHO 3aKOHY - CYOBbEKTbl NMEpPBOMN
rpynnbl; U WHblE Y4YacCTHWKU Mpolecca, KOTopble BMECTe C [AOISPKHOCTHLIMU
nMuaMM 1 opraHamu MOryT y4acTBOBaTb B AEATENbHOCTM, HanpaBfeHHOW Ha
norny4YeHve 0oKa3aTenbCTB, - CYObeKTbI BTOPOW rpynnbl.

B TpeTbem naparpade - «BO3MOXHOCTM OBBUHSAEMOro U ero 3aliMTHWKa Mo
cobupaHuio JoKa3aTeflbCTBEHHOW MHdopMaLn pasfnyHbIX CTpaH:
CpaBHUTENbLHO-MPaBOBOM aHanu3» -ykasblBaeTCcs, YTO yyacTue 3aluTHUKa B
cobupaHun gokasaTtenbcTB B xofde gocyaebHoro cnenctemsa no YIK ®paHumm u
no YMNK ®PI" MMHMManbHOE, Ha NPOTSXKEHUN CTONETUS POfb 3alUMTHUKA B 3TUX
CTpaHax He BO3pocna, a HaobopOT - YMEHbLUMNACh 3@ CHET COKPaLLEHMS
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yOenbHOro Beca npeaBaputensHoro cneactsus. B MepmaHuu npeasapuTensHoe
cneaocrteme  nukeMauposaHo Boobuwe. O6GBUMHSAEMbI He UMeeT npasa
3HAaKOMUTBCS C MaTepuanamu gena. 3aWMTHUK XXe MOXET cobumpaTb kakyto-nmbo
AOKasaTeNbCTBEHHY MHGOPMAaLMIO NMpU peanui3auun CBOEro npaea Ha ydyacTtue
B npou3BoacTBe ocMoTtpa (naparpadbl 168-g, 191 YIK). O6BMHSAEMbIN umeeT
npaBo Npu nNepBoM 0bsi3aTeNbHOM AOMpPOCe XoaaTancTBoBaTh 06 nctpeboBaHum
AOoKa3aTeNnbCTBEHHON MHOpMaLUM B CBOE OnpaBAaHWe U Xo4aTauCTBO AOSHKHO
OblTb yOOBMNETBOPEHO, €ecnM MMeeT 3HadeHue ansa pgena. [lpusHaHue
00OBMHSIEMbIM CBOEN BUHbI MMEET pellarollee 3HavyeHne onga gena, 3alnTHUK B
cvny naparpadga 147 nmeeT npaBo Ha OCMOTP BELLECTBEHHbIX A0Ka3aTenbCTB,
cogepxalmxcs B gene, goma unv B agBokaTckon koHTope. OpgHako, ecnu, no
MHEHWI0 NPOKYpOpa, 3TO CO34aEeT yrpo3y paccrnefoBaHUI0, 3aLUTHUKY B OCMOTPE
MOXeT ObITb OTKa3aHo. 3alUTHMK HE UMEEeT npaBa 3HAaKOMUTLCA C MaTepuanamm
JO3HaHUS.

B 10 e Bpems ®PpaHLy3CKMIA YronoOBHO-NpoLEecCyanbHbI 3aKOH OOMYCKaeT,
YTO 3alWMWTHWK nepen [[OMNPOCOM MNOA3ALUMTHOTO MOXET O3HaKOMUTbCS C
mMaTtepuanamv gena ans opmupoBaHusa ceoen nosmuun no geny (ct. 118 YIIK).
lMocne nepBoro ponpoca o0OBMHAEMOro ero agBokaT BrpaBe TpeboBaTb
npegocTaBneHns eMy Konui nobbix MaTepuanoB dena, HO NPy OYHOW CTaBke
nogobHoe NpaBo y agBokaTa-3allUTHMKA OTCYTCTBYET. 3aJepKaHHbI BNpaBe He
b6onee 4yem uepesz 20 4acoB nocrne 3agepaHUa BCTPETUTLCA C afBOKATOM.
lMMCcbMeHHbIE 3amMeyvaHuss afBokaToB 06SA3aTenbHO MOALUMBAKOTCS K MPOTOKONY.
MposiBNeHNEM COCTA3ATENbHOCTU SABNSAETCA OOMEH MHEHVMSAMU MpU peLleHuK
BOMpoOCa O npeaBapuTenbHOM 3akntoyeHun obsuHsemoro (cT. 145 YIIK). Ecrin
06BVHSAEMbIN TpebyeT Bpems Ans NOArOTOBKM 3almThbl, CIEACTBEHHbIN Cyabs He
MOXET BbIHECTU MOCTaHOBMEHWE O 3aKoveHnn nog crpaxy. OgHako OH MOXeT
BbIHECTM MOCTAHOBIIEHME O 3afdepXaHuuM OOBMHSIEMOro Ha CpPoK A0 4 pgHen,
KOTOpoe 06KanoBaHWO He NOAJIEXUT.
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ABTOp OTMeuvaeTcd, 4TO No cBoen dopme YyronosBHeli npouecc CLUA
coctasaTensHbli. B CLUA cneuundunyeH cam npouecc cobnpaHumsa aokasaTenbCTB.
Tak, BbiSBMeHME [oKa3aTenbCTB W WX MNpoLeccyanbHOe 3akpernieHne He
coBMagalT BO BpemeHW. Ha nepBuYHbIX 3Tanax CTOPOHbI cobuparoT
JoKasaTenbCcTBa, npuyem o6BMHUTENDB cobvpaet NCKMIOYNUTENBHO
06BVHUTENBHBIE JokasaTenbCcTBa. MpoueccyanbHoe 3aKkpenseHue
OCYLLECTBNAETCA NpW NpeaBapuTENbHOM CrylwaHuM B cyge, U No XodaTawmcTBy
CTOPOH MPUHMMAIOTCA Mepbl ANA MONydeHMs HOBbIX AokasaTtenbcTB. CTtagus
aocynebHoro cneacTeust He pernaMmeHTUpyeTCs 3aKOHOM.

MpaBa 3awmMTHUKA onpegenstoTcsa 4-ou nonpaekon k KoHctutyumn CLUA, roe B
camMom oOwemM BMAEe cKaszaHO, YTO OOBUHSAIEMbIA UMEEeT NpaBO Ha MOMOLLb
agBokata and  cBoen 3awmTthl. [anbHenwass getanusauus  nopsiaka
OEeaTenbHOCTU 3alUMTHMKA npomcxoauT B pelleHusx cynos CLLA.

B otnuume ot ctpaH EBponbl, YkpauHbl n Poccum, B CLUA Ha cragum
npegBapuTENbHOrO paccrnefoBaHvs 3alMTHUKUM UMEKT BO3MOXHOCTb BECTM
cobcTBeHHoe "agBokaTckoe paccrnefosaHue". BaxHoe 3HayeHve yaensieTcs
pesynbTaTaM YacTHbIX MEpONpUATUIA NO paccrefoBaHuio, Tak Kak pesynbTaThbl
npoBefeHUs MOMULENCKUX AOEWCTBUN HEe UMET [oKasaTenbHOW Cunbl. OTUM
pesynbTaTbl AEATENbHOCTM  3alUMTHUKOB NO COBMpaHuio  JokasaTenbCTB
NpMpaBHUBAIOTCA K pesynbTataM OesTenbHOCTU nonuumu. AgsBokaTbl cobupatoT
AokasaTenbCTBa, Ucnonb3ys nomows PegepanbHOro YnpasneHust 3alUTHUKOB.
CnepoBartenu 3awuTthbl, KOTOpble BXOASAT B €r0 COCTaB, 3aHUMMAKTCS MOMCKOM
0oKa3aTenbCTB B MNOMb3y OOBUHAEMOrO W MNPELOCTABMEHUEM MWHOW MOMOLLN
afjBokaTaM B 3allUTe WHTEpPecoB CBOMX KNWeHTOB. [ns  BbISABMEHUS
00Ka3aTenbCTB U UX WCTOYHWMKOB afBoKaTbl NpuOeratT K MOMOLUM YaCTHbIX
OeTekTMBoB. YacTHble getektuBbl B CLUA umetoT wrpokme nonHomouuns B cbope
Heobxogumon uHdopMaumn. OHM UCMOMb3YIT MHOXECTBO MpPOLlecCyasbHbIX
MEeTOAdOB, TakvMe, Kak HabniogeHue, Onpoc MOTeprneBWUX W CcBuaeTenen,
npoBeaeHne 0BbbICKOB 1 BbIEMOK U T.4.
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KpomMe camocTosATeNnbHOW [AeATEeNbHOCTM Mo cobupaHuio [oKasaTenbCTs,
agBokaTbl MOryT YydyacTBoBaTb B paccrnefoBaHWM, KOTOpOe MNpoBOAUTCS
nonuuuen: npoueaype NpoBeAeHUs OOMPOCOB, OMO3HaHWK, Obbicke, 3asBNATb
XopaTtaicTBa, CBA3aHHble C NpeAcTaBrieHeM AokasaTenbcTB. OTW npaBa bObinu
npenocTaBreHbl afiBoKaTaM-3aLLUTHUKaM cyaeGHbIMU CMNOXMBLUMMUCS
npeueaeHTamu.

Mo YIMNK Utanum oBGBMHSIEMBIN MOXET MPUCYTCTBOBaTb MpW CNeACTBEHHOM
aKcnepumMmeHTe, O0ObICKe, OMO3HaHUK, MMeeT npaBo xoJaTancTBoBaTb O
HasHayeHMn 3KCNepTM3bl, a TaKkKe BBECTU B MPOLIECC 3a CBOM CYET CBedyLUuX
nvu, KOTopble MOryT NPeACTaBnsATb €ro UHTEPECHI NPY NPOBEAEHUN IKCMEPTU3bI.
OpHako 06BMHSAEMBIN HE UMEET NMpaBa 3HAKOMUTBCS C MaTepuanamv gena, gaxe
¢ 3akniodeHvem akcnepta. Ct. 304.3 YIK Wtanum B psge cnyyaeB gonyckaet
Takke MPOM3BOACTBO CNEACTBEHHbIX AencTBuiA ©0e3  yyacTusa  3aluTHUKa
0obBUHAEMOrO.

- B 4.2 ct. 74 YINK Pecnybonukn KasaxctaH ot 13 pekabpst 1997 roga (B
pegakumm ot 5 masa 2000 roga) no3BoNnsAeT 3aMTHUKY cobupaTb 1 NpeacTaBnsaTb
npeameTbl, JOKYMEHTbI U CBeAeHUs, HeobxoanMble AN OKasaHWs opUaNYecKon
nomoLLu, a Takke 3ajaBaTb BOMPOCHI AOMNpaliMBaeMbiM NULAM C paspeLleHust
cneposatens. CtaTtea 125 YIK KasaxctaHa paspeluaeTt 3aWwuTHUKY onpawmsaTth
YacTHbIX NWL, 3anpawimnBaTb CrpaBKW, XapakTEPUCTUKU W WHble AOKYMEHTbl, C
cornacusi  NOA3alMTHOrO  3anpawuBaTb  MHEHWs  nuu,  obnajaroLmx
cneumanbHbIMKU  3HAHUAMW MO BO3HUKAWOLWMM Bonpocam. [lpu npoBegeHum
3KCNepTM3bl 3aLUUTHUK WM OOBUMHAEMBbIA MOTyT NPeAcTaBUTb MNpPeaMeTbl U
OOKYMEHTbI 4118 9KCNEPTHOro NUCCregoBaHus.

YronoBHO-NpoLeccyanbHbln kogekc Pecnybnuku Y3bekucTtaH, BBEAEHHbIN B
aencteue ¢ 1 anpens 1995 roga (c nsmeHeHuamu ot 26 mas 2000 roga) B cT. 53
onpegenseTr npaBo 3allMTHMKA Y4acTBOBaTb B CIEACTBEHHbIX [OEWCTBUSX,
NPOBOAMMbBIX C y4acTMEM €ro MoA3allMTHOro, U 3afjaBaTb BOMPOCHI. 3aliUTHUK
MOXET 3HAKOMUTBCA C WHoOpMauMeln, COCTaBMSAIWEN roCygapCTBEHHbIE
CEeKpeTbl, KOMMEPYECKYIO U CMNY)XeOHYI0 TaliHy, ecrim aT1o
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HeobxoauMOo Ang ocyliecTBneHuns 3awmTel. YacTtb 3 cT. 86 YIK onpegenser, uTo
06BMHSAEMbBIN U €ro 3alMTHUK Y4acTBYIOT B AokasbiBaHuW. nasbl 24 n 25 YIK
Y3bekncraHa BecbMa TLATENbHO ONpPedensoT Mopsgok npeacTaBneHust
npeamMeToB M OOKYMEHTOB M ux npuobuieHne k geny. Cnepoeartesnb 00si3aH
OCMOTpETL NpeacTaBrieHHble NPeaAMeThl U JOKYMEHTbI U COCTaBUTL NMPOTOKOJT.

YIK Pecnybnukn Knprusus, BBefeHHbI B AencteBue 3akoHoM oT 30 uioHSA
1999 roga, B cT. 48 "lMpaBa u 0643aHHOCTM 3alWUTHMKA" OTMeYaeT, 4To C
MOMEHTa y4yacTus B gefe 3allMTHUK MMeeT NpaBo: NIMYHO cobvpaTb matepuansl,
CBUAETENbCTBYOLIMNE B NOMb3Y 0OBMHAEMOrO, C. MOMOLLbIO YaCTHbIX AETEKTMBOB
WNW  YacTHbIX OETEeKTUBHbIX Chyx0; nonydyaTb MNUCbMEHHbIE 3asiBNEHUS
cBuaeTenen; CoCcTaBnAaTb YaCcTHbIE MPOTOKOSIbI OCMOTPa MECTHOCTU N cobpaHHble
3alUTHUKOM MaTepuansl obs3atenbHble s NPUOBLLEHNs K YroNOBHOMY Aeny.
O6BUHAEMBIV TakuM NpaBoM He obnagaer.

B cooTtBeTcTBMM co cT. 48 YIK Pecnybnukn benapycb, BCTYNMBLLETO B CUSy
16 niona 1999 roga, 3aWMTHUK MOXET NpedoCcTaBnsaTbh JoKa3aTeNbCTBa, a Takke
cobupaTtb NO COOCTBEHHOW WHUUMATMBE CBeOEHMs, OTHOcsLWMecs K
obcTosTENLCTBAM COBEPLUEHUA MPECTYNNEHUsl, U NPeacTaBNATb MX B OpraHbl
paccrnenoBaHus.

[nccepTaHT genaeT BblBOA4 O HEOOXOAMMOCTM MCMOMb30BaTb OMbIT APYIUX
CTpaH Ans pacluMpeHMs NpaB 3allMTHUKA NO cOOMpaHMIO oKa3aTenbCTB.

B yeTtBepTom naparpadpe - «Bo3amoxxHOCT 0GBMHAEMOrO M ero 3awuTHUKa no
cobupaHuio JokasaTenbCTB, ucxoas u3 npeuegeHToB Eponenckoro Cyga no
npaBam 4erfioBeka» - oOTMevyaeTcs, 4t0 B Mapte 1998 rogma Poccus
patudumumposana Esponerickyto KOHBeHUMIO O 3awwuTe npaB 1 OCHOBHbIX cBOGOA
1950 roga n B cootBetcTBUM C 4,1 cT. 15 KoHcTuTyuun PO obwenpusHaHHble
MPUHLUMMBLI U HOPMbl MEXOYHapOAHOro npaBa SBNAOTCA COCTABHOM 4YacTbio
POCCUICKON CUCTEMbI MpaBa, a B COOTBETCTBUM C 4.4 cT. 15 KoHcTuTyummn npu
Hannuum npotmeopeynn mexagy YK P®, apyrumu
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3aKOHaMu Po n O6LIJ,eI'IpM3HaHHbIMM npuHUnnamm n HOpMaMu
MeXayHapo4HOoro npasa ,El,eIZCTByIOT nocnegHue.

17 wona 1997 roga BepxoBHbii CoBeT YKpauHbl paTuduumpoBan
EBponenckylo KOHBEHLUMIO O 3aluMTe MpaB YernoBeka M OCHOBHbIX cBobog 1950
roga un B cuny ct. 9 KoHcTuTyumn YkpanHbel EBponenickas KOHBEHUNS No 3aluuTe
npaB YerioBeKa SBMSETCH YacTblo HALMOHANbHOIoO 3aKoHO4AaTENbCTBA YKpanHbl.

Mog4vepknBaetcs, 4to cT. 171 YK P® un ct. 43 YIK YKpauHbl onpeaensioT,
4YTO 06BMHSAEMbIN - 3TO NULO, OTHOCUTENBHO KOTOPOrO B YCTAHOBMEHHOM Nopsake
BbIHECEHO MOCTAHOBIMIEHWE O MpuBreYeHMM B KadectBe obBuHAemoro. OpgHako,
ucxoass u3  npeuepeHtoB EBponenckoro cypa, cya cuuitan, 4to  nvuy
npeabsBNeHO 0OBMHEHNE U B TaKMX Criyyasix:

1) BeINUCaH opaep Ha ero apect (geno Bemxos npotuns ®PI, 27.06.68 roga);

2) nuuo oduymanbHO NPOMHOPMUPOBAHO O TOM, YTO NPOTUB HEro OTKPLITO
yronosHoe gerno (geno Hovimactep npotus Asctpum ot 27.06.86 roga);

3) rocygoapcTBeHHble OpraHbl, KOTOpble BegyT paccrnefoBaHMe B CBS3N C
HapyLLleHMeM TaMOXEHHOro 3aKoHOA4aTenbCTBA, NPeabABNAIT TpeboBaHne nuuy
NpeaoCcTaBvTb UM OOKYMEHTbI, U MPM 9TOM HaroXeH 3anpeTt Ha 6aHKoBCKME cyeTa
(geno ®yHke npotus ®paHumm ot 25.02.93 roga).

BbiBOab! YKa3blBaroT Ha TO, YTO MpaBO MNOJib30BATbCA YyCliyramuy 3alUTHUKa
BO3HMKaET y nnua Toraa, Koraa BOS6y>K,D,eHO yronosHoe geno, nuuo 3anepxxaHo,
nnn npotmB Hero BbINOJIHAKOTCA ClegcTBeHHbIe OencTems - npounsBoanTca
BbleMKa JOKYMEHTOB UMK y HEro npoBoauTCA oOblICK.

OTmevaeTcs, YTO NpeaycMoTpeHHoe CcT. 6 EBponenckon KoHBeHLUMM NpaBo Ha
cnpaBegnuBbii  Cya copepxut B cebe npuHUMn obecneyeHuss paBHOro
npoLeccyanbHOro NoMoXeHns CTOPOH. ITO O3HAYaET, YTO KaXJon U3 CTOPOH Npwu
paccMoTpeHun fena AofkHa OblTb npefocTaBneHa rapaHTMpoBaHHas
BO3MOXHOCTb NpeACcTaBUTb CBOE A0 B TaKUX YCITOBUSAX, KOTOPbIE HE CTaBAT ee
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CylweCTBE€HHbIM o6pa30M B MeHee 6naror|p|/|$|THoe nornioxeHne no cpaBHeEHUO C
onnoHeHToM. [NonoxeHne CTOpPOH B MnpoLecce O0IMKHO ObITb cnpaBseanBbIM.

lMpaBo Ha cnpaBeanueoe cyaebHoe pa3bupaTenbCcTBO Takke Aonyckaet
coCTea3aTeNbHbI  XapakTep npouecca, YTO O3HayaeT MNPUHUMMMANbHYO
BO3MOXHOCTb AN CTOPOH B YrOnOBHOM npouecce ObiTb yBeAOMMEHHbIMU 060
BCEX MpEACTaBMEHHbIX [JoKa3aTenbCTBaxXx U VMeTb  BO3MOXHOCTb  UX
KommeHTupoBaTtb. [lpy atom EBponenckuin cyn npoBepsaeT  akTUYECKYHo
COCTA3aTeNbHOCTb CTOPOH B Mpouecce, HE3aBUCMMOCTb W 3aKOHHOCTb
HasHayeHWst 9KCMEepPTOB M  IKCMEPTM3, 3aKOHHOCTb METOAOB MOMyYeHus
JokasaTenbcTB, (akTUYeCKyld BO3MOXHOCTb CTOpPOH 6paTtb yvactve B
paccMOTPEHUN Jena Ha BCEX ee CTaaunsX.

MpyHUMN paBeHCcTBa CTOPOH EBponelickuii cyd paccMaTpuBaeT Kak paBeHCTBO
B NpeACTaBfieHUN OoKa3aTenbCTB U paBeHCTBO B OCMapuBaHWM [OKa3aTeslbCTB.
OO6BUHSIEMbIN UMEEeT MpaBo MPUCYTCTBOBATbL MpWU NpeAcTaBneHnn 1 obeyKaeHnm
[oKasaTenbCTBa, MMeeT NpaBo 3adaBaTb BOMPOCHI CBUAETENSAM OOBUHEHUS U
npegocTaBUTb CBOUX CBUAETENEN.

MpuHUMN cocTaA3aTenbHOCTM B paMKax CT. 6 rOBOPUT WCKMIOYUTENbHO 06
obecrneyeHnn paBeHCTBA CTOPOH B MpedoCTaBMeHMM U UCMONb30BaHWU
[oKa3aTenbCTB M OrpaHnynBaeTcs nNpobnemon «paBeHCTBa opyxusa». [Npu 3Tom
npaBa o6GBMHAEMOro Q[OMMKHbI ObiTb oObecneyeHbl M B xoge pgocyaebHoro
crnepcTeusi, 0COBEHHO NpPU B3ATUM NOA CTPaXYy.

Mog4yepkmBaeT, 4YTO TpaaMUMOHHasa aHrnumnckas npouenypa habeas corpus
(nat. cypebHbIM npuka3d o [JocTaBneHMM B Ccyd Nvua Ans  BbIICHEHWS
NpaBOMEPHOCTM €ro 3afepxaHusl) B HacTosiee Bpems obpocrna Benuknm
MHOXECTBOM rapaHTuin. K Takum rapaHTMsaM OTHOCUTCHA IIMYHOE MNpUCYTCTBUE
nuua, KOTopoe nNuwieHo ceobofbl, Nepea CyooM, MpaBo Ha MOMOLb adBokaTa,
NnpaBo Ha O3HaKOMMEHMEe C MaTepuanamu gena M OCHOBaHUAMU OOBUMHEHMS, a
Takke HEOTNOXHOE pacCMOTpeHue 3asdBneHust 06 M3yvyeHMM OCHOBaHWMIA Ans
nuweHunsa ceoboasbl.
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Kpome aToro 06BUHSEMbIV AOMKEH NPUCYTCTBOBATL NpY pacCMOTPEHUN ero aena
Ha nobom atane paccMoTpeHus. KnoyeBbiM B NpUHLMMNE paBHbIX BO3MOXHOCTEN
ecTb TO, 4YTO cyAdbl [OOIDKHbI [JOKasaTb CBOK T[OTOBHOCTb oObGecneuynBaTb
aheKTUBHOE OCYLLECTBNEHNE rapaHTMPOBaHHbIX B CT. 6 Npas.

Bo BTOpOIZ rnaee - «I'IpaKquecme 0COBEHHOCTN OEeATENbHOCTU 3alLUUTHUKA
no co6|/|paHmo OokasatenbCtB B CTaguu ,EI,OC)/AGGHOFO cnegcTtBua» -
paccMmaTpmBaroTCA npaBoBbl€ BOMPOCHI y4aCTuA afBOKaTa B Ka4yeCTBe 3alUTHUKa
Ha ﬂocyﬂ,e6HOM cneacTeBuM, ODCTOATENbLCTBA, MoOANEXallne BbISIBNEHNIO
3alMTHUKOM B YrosyioBHOM npouecce n (*)OprI yvyacTtua 3alluTHUKa B COGVIpaHVIVI
AoKasaTesnbCTB corfacHo ﬂeVICTByIOU.J,eMy 3aKoHOOaTeNbCTBY praVIHbI n Poccum.

B nepBom naparpacde - «AdBokaTypa Kak rapaHT 3awuTbl npas
nogo3peBaemMoro n o6BMHAEMOro B CcTaguum JocyAeOHOro criegctBus» - AaeTcs
aHanu3 3akoHo4aTenbCTBa YKpauHbl, Hay4HbIX WCTOYHMKOB, pe3ynbTaToB
OMpOCOB M AenaeTcs BbiBOA, YTO Ha CerofgHs B YKpamHe aaBoKaTypa OocTaeTcs
€0WHBbIM  HaOEeXHbIM WHCTUTYTOM, KOTOPbI OEWCTBUTENbHO rapaHTupyet
rpaxgaHvHy 3awmty oT OOBWHEHMS, MexaHu3M npeaocTaBfeHus NPaBOBOM
MOMOLLM BCEM CNOSAM HaceneHus B xoae gocyaebHoro cneactams otpaboTaH u
JencTByeT Hagnexawumm nopsgkom. HecmoTtpa Ha T1O, 4to B PelweHun
KoHnctutyumoHHoro Cyga YkpauHbl oT 16 Hos6pa 2000 roga B pgene o6
obpaweHnn CongaTeHko Obina  ynpasgHeHa 4.1 cr.44  YIMK  YkpauHsbl,
npeaocTaBnsiBLLAs NMPaBO 3alLMTbl B YrOMOBHbIX Aenax TOMbKO nvuam, KoTopble
nony4unu CBUOETENbLCTBO Ha MPaBO 3aHATUA a[BOKATCKOW [OesTEeNbHOCTbLIO,
aBTop aHanusupyeTt cT.cT.44, 45, 46, 47, 48 YIK YkpauHbl 1 4.2 cT.8 3akoHa
YkpauHbel "O cygoycTponcTBe YKpauHbl" U fenaeT BbiBOL, YTO NPU OTCYTCTBUM
crneumanbHOro 3akoHa O MpPedoCTaBlieHMM MPaBOBOW MOMOLLM  CErofHs
cneumanucTbl B obnacTu npaea He MOryT ObiTb AOMYLLEHbl K BEOEHWIO 3aluUThl B
xoae pocynebHoro cneacTeus.

Bo BTOpoM naparpadge - «O6CToATENLCTBA, KOTOPbIE MOANEXAT BbISBNEHMIO
3aLUMUTHMKOM B YrofIOBHOM NpoLiecce» - aHanuanpyeTcs
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COBPEMEHHOE COCTOSIHUE HAy4HOM MbICIIM U C Y4EeTOM MPaKTUKU y4acTus
3alWUTHMKOB B AocydeGHOM crneAcTBMM OenaeTcs BblBOA, YTO 3alUUTHMK Ha
nocynebHoM crecTBUM OCYLLECTBMAET NOo3HaHWe BMecTe CO criefoBaTtenem U
MHBIMM  y4YacTHMKamu npouecca. [NnaBHOM Uenbio 3alUMTHUKA SBMSETCS
MoaroToBka K cocTAsaTenbHOCTW. [N  9TOro OH  [JOIKEH  BbIABUTb
06CTOATENBLCTBA, KOTOPbIE BXOAAT B NPpeAMeT A0Ka3biBaHUS:

1. Bbino nv BooGLLe CoBepLIEHO NPecCTyrnsieHme.

2. BwuHoBHOCTb 06BUMHAEMOro B coBepLlleHunn npectynneHma un MOTUBbI
npectynneHusa.

3. JaHHble, xapakTepusytowmne obBnHAEMOro, ero obpas K1U3Hu, OTHOLLEHUE K
Tpyay, cobniogeHne TpyaoBOW AUCUUNMUHBLI, ydacTue B OOLLECTBEHHOMW XXWU3HU
KOMnekTuBa, nosegeHve B ObITy, OTHOLLUEHME K CEMbE W MpoyMe cmsArvaroLiue
BMHY OOCTOATENbCTBA, YyKa3aHHble B 3aKOHE, a Takke BO3pacT, COCTOsHUE
300pOBbsi  OOBUHSIEMOrO M ero OnuM3knx pOOCTBEHHUKOB, YMCTOCEPOEYHOE
packamBaHMe B COBEPLUEHHOM MpPEecTyniieHnn, AaHHble 06 WHBaNUZHOCTH,
HanMuYMM y Hero rocyaapCTBEHHbIX Harpag, MOYETHbIX, BOEHHbIX W MHbIX 3BaHWMN,
OaHHble 0 ObiBWKMX cyauMMocTax. Kpome Toro, 3awMTHWMK OOMKEeH crneguTb 3a
NPaBWbHOCTLIO MPUMEHEHWUsT criefoBaTeneM OTArdawmnx obCTOATENbCTB,
ykasaHHbIX B YK P® n YkpauHbl. YkasbiBaeTcs, 4To B 100 npoaHannanpoBaHHbIX
YrOMOBHbIX Aenax AaHHble O NIMYHOCTU 0BBUHSIEMOro crnegoBaTensamu cobpaHbl
HenonHO 6Gonee yem no 45 penam. XapakTEpPUCTMKM B OCHOBHOM HOCAT
dopmanbHbIi xapaktep. CnegoBaTtenb nonyvaeT uMx nytem uctpeboBaHus ot
pasnUyHbIX NPeanpUSATUN, YYPEXOEHUN UMM Aa4Yn COOTBETCTBYIOLLMX MOPYHEHUN
opraHy Ao3HaHudA. BcTpeyaloTcs B yronoBHbIX Aenax ObiTOBble XapakTepUCTUKM,
B KOTOPbIX yKa3blBAeTCA MWLb TO, YTO 3@ BpeMs MPOXMBaAHUSA nuua xanob ot
cocefen He noctynano. HabniogatwTcs cnydaun, korga XapakTepUCTMKY MULLYT
y4acTKoBble pabOTHUKN MUNTULIUN.

4. Xapaktep U pasmep YObITKOB, MPUYUHEHHbIX MpecTynneHvem. 3aluTHUK
OOMMKEH YCTaAHOBUTb, OEWCTBUTENbHO NM UMEET MECTO
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UMYLLECTBEHHbIN yulep® ©n HaxoguTca nM OH B MPUYUHHOW CBS3U C
NPOTUBOMNPABHLIMW  OENCTBMAMW noA3awmuTHoro. Ecnn  HaxoguTtcs, TO He
3aBbllleH N pasmep yuwiepba, Tak kak OT pasMmepa yuepba MOXeT 3aBUCETb
KBanMpukaumsi OeWcTBUA MOA3ALUTHOrO. 3alUMTHUK [OIDKEH MPOBEPUTD,
noaTrBepxpgaeTca nu pasmep yuwepba cobpaHHbIMM OoKasaTenbcTBaMu, B
Hagnexallem v nopsiake odopmIieHbl COOTBETCTBYHOLLME AOKYMEHTLI. B cnyyae
COMHEHMIA B MpaBWUNbHOCTW ONpederieHus pasMepa MpUYnHEHHOro yuiepba
3aLUTHUK [OOIDKEH MPUHATL MEpbl K YCTAHOBMNEHWUIO OEWCTBUTENBHOMO €ro
pa3smepa.

B Tpetbem naparpade - «®PopMbl ydacTua 3aluMTHMKA B cobupaHum
[JoKa3aTenbCTB COrMnacHO AeWCTBYKLLEMY 3akoHoAaTenbcTBy PP 1 YkpaunHbl» -
OTMeYaeTcsl, YTO [OeWCTBYIoLLee YronoBHO-MpoLeccyanbHoe 3akoHoAaTernbCTBO
NpefoCcTaBnsAeT 3alMTHUKY psig NpoueccyanbHbIX Npas, ¢ MOMOLLbI KOTOPbLIX OH
peanbHO MOXEeT OCYLLEeCTBUTb CBOK [AesATeNbHOCTb, JTO, BO-NEpBbiX, Npaea,
KOTOpble 3aLUUTHUK peanuayeT 1 rnonydyaeT Heobxoaumylo MHdopmauuio B aene
AN yCreLwHoro ocyLecTBreHns cBoel aesTensHocTU. B nepsyto ouyepeab — 310
O3HaKOMIIeHMe C maTepuanamy fgena v BCTpeYu C MnoasaluTHbIM. Bo-BTOpbIX,
9TO Mpaea, KOTopble 3aWUTHUK peanunuayeT N UMEET BO3MOXXHOCTb aKTUBHO

yyacTBoBaTb B Mpouecce BbisIBNieHWs, cobupaHus,  u1ccregoBaHus
[l0Ka3aTenbCTB, ONpaBabIBaloLLMX 0BBUHAEMOro UMK CMSArYatoLLIMX ero BUHY. JTo
npaBeo npeaocTaBnsATh [loKa3aTenbCTBa, 3aaBMATb xogaraincTsa,
NpUCYTCTBOBAaTb BO BPEMSI NMPOBEOEHUS CReACTBEeHHbIX OEUCTBUI M 3adaBaTb
BOMPOCHI y4acTHMKaM YrofloBHOro npouecca, cobupaTb CBeAeHUs O doakTax,
KoTopble MOryT OblTb WCMOMb30BaHbl B KayecTBe [OoKasaTenbCcTB B gene. B-
TpeTbuX, 3TO MpaBa, KOTopble OH MCMOoNb3yeT W OKasblBaeT 3TUM codelncTBue
0OBLEKTMBHOCTN BEAEHMsl YrofloBHOro npouecca, a Takke MpeaoxpaHseT oT
BO3MOXXHbIX HapyLLEHWIA CBOUX MpaB ¥ NpaB NoAs3aluMTHoro. ATo npasa 3asBNATb
0TBO/AbI CreJoBaTemNto M NPOKYPOPY, a Takke NpaBo nodaTh Xanoby Ha AencTeus
1 pelleHne opraHoB, KoTopble BeAyT paccnefoBaHve aena.
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HOwuccepTaHT nogaepxmBaeT MHeHue T.B.BapdgonomeeBon 0O TOM, 4TO
CylLlecTBYeT 4yeTblpe (bOpMbl y4acTus 3alimMTHUKa B COOMpaHuM Aoka3aTenbCTB:
CBMOAHWE 3alUMTHMKA C NOA3ALUMTHbLIM, y4yacTMe B MPOBELEHUU CreACTBEHHbIX
OEencTBui, 3asiBfieHne XxoaaTancTs, NpegocTaBreHne oka3aTenbCTB.

AHanM3 HayyHbIX WCTOYHUKOB W pe3ynbTaTbl aHKETUPOBaHUA Aanwu
BO3MOXHOCTb oOnpefenuTb NpobnemHble acnekTbl peanu3auMm npaBa Ha
cBuaaHve, B 0COOEHHOCTW, ecnvn NUUO 3afepXaHo WM apecToBaHo, Npobnemel
CO CBMOAHMAMW B CMEACTBEHHOM Wu3onsTope, npobnembl ¢ obecnedyeHnem
KOH(pmaeHumnaneHocTM cBugaHui. lNpegnaraetca BHECTU JOMOSHEHME K 4.2 CT.
49 YIK P® n k 4. 5 c1. 44 YINK YKpauHbl, roe ykasaTb, YTO MOCTaHOBMNEHUe
crnepoBaTens v onpefeneHve Cyabl O JOMycKe 3allMTHWKA K y4acTuio B Aerne
BbIHOCUTCS B T€YEHME Yaca.

OtpuuatenbHo oueHuBaeTcss cT. 55 npoekta YK YkpauHbl, B KOTOpOWN
npegnaraeTcs ycTaHOBWTb NPaBO 3alUWTHUKA Ha CBWAAHME Mocre MepBoro
Jonpoca, Tak Kak 9TO 3HaYMTerNbHO YXyALlaeT MOMOXeHNe Nuua No CPaBHEHMUIO C
HblHE JENCTBYHOLLUM 3aKOHOM.

AHanu3npyloTCs HayyHble WCTOYHMKM W pe3ynbTaTbl aHKeTUPOBaHWUSA W
yTBEPXOAETCs, YTO yyacTue 3aliUTHWKA B CIIEACTBEHHbIX AENCTBUSAX CIYXUT
rapaHTuein cobnoaeHns 3akoHa npu ux nNpoBeaeHUn u obecnevnBaeT MONHOTY U
0OBbEKTUBHOCTb  MONy4YeHHbIX pe3ynbTatoB. OpgHako, ynpasgHeHve npaBsa
3alUTHUKA 3agaBaTb BOMPOCbI NPV MPOBEOEHUMU CrEeACTBEHHOrO OEeNCTBUS,
3HaUNTENBHO YXYALIUIIO BO3MOXHOCTb 3aliuThbl Ha gocyaebHom cneactemun. B To
Xe BpeMsa U ceiyac 3alWUTHUK KMMeeT BO3MOXHOCTb MpW  HapyLlleHWUM
crnefosaTteneMm rnopsigka MNpOBEAEHWUsl CNEeACTBEHHOrO AEWCTBUS ykasaTb Ha
MMeloLLMe MEeCTO HapylleHuss nyTem 3anucu B npoTtokone. [locnegHee He
Uckno4vaeT, a HaobopoT, npegycmaTpyBaeT NPUHECEHWe no3gHee xanobbl 06
3TOM NPOKYPOPY, OCYLLECTBASIOLLEMY HAA30p 3a CNEACTBUEM.

B 1o Xe Bpems, pesdynbTaTbl ONPOCOB 75 afBOKATOB NMOKa3bIBAKOT, YTO TOMBKO
63% 3alWMTHUKOB NPUHMMAIOT y4acTUe BO BCEX CIeACTBEHHbIX OENCTBUSIX, B
KOTOPbIX UMEIOT NpaBo yyacTBoBaTb cornacHo YIK YkpanHbl.
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37% 3aWWUTHUKOB He MPUHMMAlOT YyvyacTue B CINEeACTBEHHbIX AeiCTBUSIX.
MpWYMHbI, KOTOpble MeLIalT 3alUTHUKaM y4acTBOBaTb B  CIEACTBEHHbIX
OEeNCTBUSX, MOXHO pasdenuTb Ha 4YeTbipe rpynnbl: 1) NpenaTcTBUSA, KOTOpble
co3aaloTcsa 3allUMTHMKaM crnefoBaTensamu; 2) HeocTaToK BpeMeHU; 3) 3aHATOCTb
B MHbIX NpoLleccax, HelenecoobpasHoCTb y4acTusl 3allUMTHMKA B CreACTBEHHbIX
OEeNCTBUSX C TOUYKM 3pEeHUs 3aLLmMTbl; 4) HENNaTeXecrnoCoBGHOCTb KMNMeHTa.

MoppepxusaeTca MHEHNE O HEOBXOAMMOCTM AOMyCKa 3aLUTHUKOB K y4acTuiO
B «CMNeACTBEHHbIX AEWNCTBUAX, KOTOpPble MOBTOPUTE HEBO3MOXHO». OTO MOrO Obl
ObITb y4yacTue 3alUMTHWKOB B OCMOTpax MecTa MpecTynneHus, npu npoBeaeHnn
3KCMepTW3, B AOMNpocax NoTeprneBLUMX, CBMAETenew, 9KCMepToB, KOTOpble He
CMOTYT NOSIBUTBCA B CyAde AN Aadvu nokasaHum (HanpvmMep, ecrnim noTepnesBLunii
CMepTenbHO paHeH unu ceugetens 6oneH). C yyetom atoro n. 5 4.1 ¢1.53 YIK
P® un n4 cr.48 YIK YkpauHbl (B n.4 crateu 55 npoekta YIK YkpauHbi)
HeobXx0AMMO OOMOMHUTL U yKasaTb, YTO 3aUTHUK MMeET NpaBo:

"yyacTBoBaTb B A0MNpocax MoTeprneBLUNX, CBUOETENEN, 3KCNepToB, KOTOpbIe
He CMOryT fBUTbCS B CyA ANS adu MokasaHwun, nogo3peBaeMblX, 0O6BUMHAEMBIX,
ocMOTpax MecTa MpOoUCLLECTBUS, OMO3HAHWW, MpPU NPOBEAEHUU 3IKCMNEPTU3 U
Opyrux cneacTtBeHHbIX Ll,eI7ICTBI/I9|X, KOTOPble NpoBOAATCA NpU UX y4aCcTun uUnm no
NX XogaTancTBy UNu XxoaaTancTey Camoro 3aluTHMKa, a Npy BbINONIHEHUUN OPYTNX
CneacTBEHHbIX AENCTBUN - N0 paspeLleHnto nuua, KoTopoe

OCYLLECTBMSIET JO3HAHME, criegoBaTens, Npokypopa, Cyabu, cyga u npu 3Tom
3afaBaTb BOMPOCHI AoMNpalluvMBaeMbIM nvuam, AenaTb NUCbMEHHbIE 3aMedaHust
no NOBOAY NPaBWUMBHOCTM M NOSTHOThI 3anNUcen B NPOTOKONE 3TOro CNeACTBEHHOMo
nencrteus”.

AHann3 coBpeEMEHHOr0 COCTOSAHMSA 3aKoHOAATeNbCTBa M y4yeT NoTpebHoCTH B
NPUMEHEHUMN 3ALUUTHUKOM Hay4YHO-TEXHUYECKMX CPEACTB NPU NpPOBEOEeHUN Tex
CNneacTBEHHbIX AEACTBUIN, B KOTOPbIX OH Y4acTBYET, a Takke Npu 03HAKOMITEHUN C
MaTepuanamu gena nos3BonseT yTBepXaaTb, YTO 3aLUTHUK OOSDKEH NO CBOEN
WMHULMATMBE MMETb MPaBO NPUMEHATb 3BYKO3anuCb, KWNHOCBHEMKY, BUOEOCHEMKY,
doTorpacdumpoBaHme npu gonpoce
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nogo3peBaemMoro, 06BUHAEMOrO, nortepnesBLwlero, ceuaeTend, npegbAaBieHUN
nnda ana ono3HaHuA.

OTtmevaeTcs, 4yTo xogartancTea, HanpaBJieHHble Ha co6mpaH|/|e
JokasaTenbCTB, €CTb OAHUM U3 OENCTBEHHbLIX Cnocobos y4actma 3allUTHUKa B
CO6|/|paHMM OoKa3aTesribCTB Ha ,u,ocyp,e6HOM cneagctBun. C  mMx nNOMOLLBIO
3alNTHUK CTaBUT BOMPOCbI O [OOKa3aHHOCTU 06BMHEHNS, npaBuUNbHOCTU
KBaJ'IVICpVIKaLI,VIVI, Lleﬂ60006pa3HOCTVI NMPUHATUA KOHKPETHbIX TMpouecCyalibHbIX
pel.lJeHVII?I, OKasblBaeT CoAencTBue CO6VIpaHVII'O, npoBepke n OLUEHKe
AoKasaTenbCTB.

ABTOp pasgendeT xogatancTBa Ha ABa Buga B 3aBUCMMOCTM OT TOrO,
KacaloTCA OHU npoueccyalibHO-NpaBOBbIX BOMNPOCOB, BO3HUKaALWKMX B Aene, unin
CBA3aHbl C pelieHnemM Borpoca no CyTu.

XopaTancTBa nepBoro Buaa BKMOYAKOT: a) X04aTanlcTBO O NPefocTaBneHun
BO3MOXHOCTW peanu3oBaTb MNPSMO MNpedyCcMOTPEHHOE B 3aKOHe npaBo, npu
3as1BfieHNN KOTOPOro OOCTaTOMHO yKasaTb cooTBeTcTBylowyto Hopmy YK PO n
YIMK YkpauHbl. Ctoga OTHOCATCS xodaTancTBa 3allMTHMKa O npenocTaBleHun
CBUAaHMSA C OOBUHSIEMbIM, O NPEeAbABNEHUN 3ALLUNTHUKY BCEX MaTepuaros gerna
ONA 03HaKoMMeHus U nNpoyvve xodaTaucTBa O NpefoCTaBfieHUU BO3MOXHOCTU
ucrnonb3oBaTb npaBa, YykasaHHble B CT.53 YIMK P® un c1.48 YIMNK YKpauHbl.
Bo3moxxHoCTU BbIGOpa crnegoBaTtento 3aKkOH He NpefoCTaBNAeT, OTka3aTb B TaKUX
xodaTtancTBax OH He MMeeT npasa; 0) xogatancrtea, Ans 060CHOBaHUST KOTOPbIX
HeobxoOMMO CCbiNaTbCs HAa OCHOBAHUSA, KOTOpble CHOPMYNUPOBAHbI B 3aKOHE, U
ykasaTb OOCTOSATENbCTBA, KOTOPblE CBUAETENbCTBYOT O HanMuuM  9TUX
OCHOBaHWN, Kak, Hanpumep, xogatancTtBo 06 oTBoge cnepgosatens. B Takom
X04aTanCTBE HYXHO CChIMaTbCA Ha HOPMY 3akOHa, KOTopas npefocTaBnsaet
Takoe MpaBo, yKa3blBaTb KOHKPETHble OCHOBaHWS ANA OTBOAA W CChlnaTbCa Ha
JaHHble, CBMAETENbCTBYIOLME O HANU4YMM 3TUX OCHOBaHWA. Takoe Xo4aTancTBo
noanexuT YyOOBMNEeTBOPEHUIO, ecnn pakTU4eckme [aHHble MOoATBepXaaloT
Hanuyve ocHoBaHW AN oTBoAA.
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XopaTtanctea BTOPOro BMAa BKMOYAIOT Te, KOTOPbIE CBs3aHbl C cobupaHuem
[IONOMHUTENbHLIX [0Ka3aTeNbCTB, CTaBAT BOMNPOC O NPUBMEYEHUN K Aeny HOBOro
[oKasaTenbHOro MaTepuarna unvM oOCHOBaHbl Ha MaTepuanax, KoTopble UMEIOTCS B
Jene

Onpoc 75 3aWwuMTHMKOB nokasan, 4to nuMwb 53% wn3 HUX 3aaBnsawoT
xoJaTtancTBa, HanpaeneHHble Ha cobupaHne gokasatenbcTB. OAHOW U3 NPUYKH
HU3KOW aKTMBHOCTW 3aALLUUTHUKOB SIBNSIETCA HECBOEBPEMEHHOE MOMyYeHME UMK
WHpopmaumm, Heobxoammonm Ona  3asBneHuss xogartancrtBa. OCHOBHOe
KONMYeCTBO XOA4aTancTB, HanpaBlieHHbIX HAa cobupaHne AoKa3aTenbCTB, pearbHO
MOryT ObITb 3asiBfieHbl 3alLUMTHMKOM NPU O3HAKOMIIEHWM C MaTepuanamu gena
(xogaTaMcTBO O MPOBEAEHUN O4YHbIX CTaBOK, [OOMOSNIHUTENbHbIE AOMpPOChHI
cBuaeTenen u noTepneBLUMX, Ha3HavyeHMe [OMNOSNHUTENbHBLIX M MNOBTOPHbIX
akcnepTn3, cobupaHme AOMONHUTENbHbIX XapakTepuUsyloLlMx MaTtepuanoB Ha
noTepnesLUMX, CBUAETENEN N OOBUHSAEMBIX 1 NP.).

VIHO MpUYMHOM HU3KOWM aKTUBHOCTM 3aLMTHUKOB SIBNSIETCA MNpeaB3aToe
OTHOLLUEHMe cnegoBaTenen K 3asiBNeHHbIM 3allUTHMKaMKM XogaTtamcteam. Tak,
83% 13 75 onpoLLeHHbIX 3alMTHUKOB BCerga OLLyLatoT npeaB3sToe OTHOWeHue
cnepoBaTenen K 3asBneHHbIM ummn xogatanctBam. O NpeaB3ATOM OTHOLLEHMM
cnepoBaTenen CBUOETENbCTBYET TakkKe HU3KUIM NPOLEHT YO4OBMETBOPEHMS
XOAaTancTB 3almMTHUKOB. Tak, n3 100 n3y4yeHHbIX YronoBHbIX AeN U3 3asBMNEHHbIX
3alUUTHUKAMK XO04aTancTB, HanpaBneHHbIX Ha cobupaHue gokasaTtenbCcTs, Obino
yaoBnetBopeHo nmwb 15%. BonbWMHCTBO MNOCTaHOBNEHMW 06 oOTkase B
YAOBNETBOPEHMN XOfaTalcTB He Obinn [ocTaTtoyHo cchopmynvpoBaHbl. B

OCHOBHOM BCTpevatoTcs cnegywowue HOPMYNUPOBKN: "OoTCyTCTBYET
HeobxoOoMMOCTb B Oonpoce 3Tux ceBuaetenen”, "B NokasaHUSAX CBUAETENEN HeT
BaXXHbIX  NpoTMBOpeYMin”,  "MOCKONbKY MpOBEAEHbl BCe  Heobxoaumble

crneacTBeHHble gencteus” n T.4.

nOLI,‘-IepKVIBaeTC‘il, 4YTO npeacrtasnieHne npegmeToB U OOKYMEHTOB, KOTOpble
MOryT ObITb AOKa3aTenbCTBaMM B Aene, senstTtcsa B Poccun n
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YkpauHe eVHCTBEHHbIM CMNOCOGOM BBEAEHWS B YrOMOBHbLIV NPOLIECC AaHHbIX,
MOSyYEHHbIX HEMNOCPEACTBEHHO 3alUUTHMKOM. [N TOro 4tobbl 3alUTHUK MOr
peanu3oBaTb NPeaoCTaB/IeHHOEe eMy 3aKOHOM MpPaBo, OH AOSDKEH TEM UMW MHbIM
crnocobom  mony4nTb  NpeamMeT WM OOKyMeHT. [lo  pgeicTBytoliemy
3aKOHOZATeNbCTBY MMEETCS NMULLb HECKONbKO CMOCOGOB MOSyYeH s 3alUTHUKOM
NpeaMeToB WM [OKYMEHTOB, KOTOpble MOryT ObiTb AokasaTesnibCTBaMu Mo
YrorioBHOMY feny.

CornacHo 4. 2 c1.53 , 4. 3 cT. 86 YIIK P® un cT. 48 YTIK YKpauHbl, 3aUTHUK
nmeeT nNpaBo cobupaTtb cBefeHust 0 dakTax, KOTopble MOryT MCMONb30BaTLCS B
KayecTBe [oKasaTenbCTB B Aefe, B TOM 4uCNe B YCTAHOBJIEHHOM 3aKOHOM
nopsiake 3anpawuBatb M nonyyaTb AOKYMEHTbI MMM UX KOMWM OT rpaxaaH W
IOPUONYECKMX  NUL, 3HAaKOMUTLCA Ha MPeanpuAaATUsX, B  yYpexaeHusx,
opraHusaumsix, o6beanHeHMAX rpaxxgaH ¢ HeobXoaUMbIMM AOKYMEHTaMu, Kpome
TeX, TallHa KOTOpbIX OXPaHAETCHA 3aKOHOM, nofnyyaTb MUCbMEHHbIE BbIBOAbI
crneumanucToB no Bornpocam, Tpebywmm crneyunanbHbiX 3HaHWK, onpallvBaTtb
rpaxaaH. NpegMeTbl U JOKYMEHTbI, KOTOpblE MMEIOT 3HaYeHMe Ans gena, Takke
MOryT OblTb MepefaHbl 3alNUTHUKY y4acTHMKaMU npouecca Unm UHbIMA nNuuamu,
BbISIBMIEHbl JIMYHO 3ALUTHMKOM, OOKYMEHTbl MOTYyT ObITb W3rOTOBMEHbI JINYHO
3aLUTHUKOM.

[enaeTtca BbIBOA O TOM, YTO 3aLUUTHUK CaM MOXET NpPeacTaBnaTb JOKYMEHTbI
W npegMeThl CriefoBaTento, KOTopble eMy nepeganu gpyrve nuua, npyv 3Tom B
XofaTancTee O NpuobLLEHMN JoKa3aTenbCcTBa K Aeny OH JOoMKeH obsisaTenbHo
cocnatbcst Ha 4. 2 cT. 53 , 4.3 cT. 86 YIK P® u cT. 48 YTK YKpanHbl 1 getansHo
N3NOXWUTb, KOraa, OT KOro, Kakum obpas3om M Npu Kakux obcToATenbCTBax OH
nony4un obLeKT, NnepegaBaemblvi CriefoBaTento.

3alUNTHUK MOXET caM JIMY4HO W3roTOBUTb MflaHbl, CXEMbl, BbINOSIHUTb
CbOTOCbeMKy, ayono- mnun suaeosanmcb U UCNoNb30oBaTb Takme mMartepuarnbl npu
ornpoce o4eBungueB, notepneswnx wu cBugeTenen, M TOMbKO MOcCfe 3Toro
npenocTtaBuUTb xogatancteo o I'IpI/IO6I.I.I,eHVII/I Mx K pgeny B KayecTBe
AoKasaTenbCTBa.
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OTmevaeTcs, UTO onpalwmBasi rpaxaaH, 3allMTHUK JOormkeH MHPOpMUMpoBaTb
MX O Llenn onpoca u 0 TOM, YTO UX CO BPEMEHEM MOTYT BbI3BaTb ANdA A0OMpoca B
KadyectBe cBugetenen. B cnyyae e, ecnu npu onpoce nuUO CBOUMM
NosiCHEHMAMKM pa3obnayaeT MOA3aLLUMTHOrO, TO MpU TakMx OBCTOSATENbCTBAx
3aLLUMTHWK MMEET NpaBo He 3asBMiATb Xo4aTancTBa O JONPOCce Takoro cBuaeTens.

B TpeTbeIZ rmaese - «npaBOBble, OopraHun3aunoHHble W TaKTUn4ecKkue
HanpasJieHNA YCOBEPLUEHCTBOBAHUA OeATEeJIbHOCTU 3alUUTHUKa no conpaHmo
AOoKa3aTesibCTB Ha ,EI.OC)/,D,G6HOM cneagcrtemnm praVIHbI n Poccumy - pacKkpbiBakoTCA
nyTh nNo coBepLUeHCTBOBAHUIO no3HaBaTeNlbHON AeATeNbHOCTM 3allUUTHUKA B
xoae ,qocy/J,eGHoro cneacTBnA U COCTOUT U3 Tpex naparpaq)os,

B nepebin naparpade - «CoBepLIEHCTBOBAHWE MNPaBOBbLIX rapaHTuUm
obecneyeHus peanu3aumy NpUHLMNA COCTA3aTENbHOCTM Ha AdocyaebHom
CneacTBUM» - OCBELLAKTCH BOMPOCHI MPABOMEPHOCTM COOMpaHWs 3aLUMTHUKOM
OoKa3aTenbCTB, a Takke paMKu ero akTMBHOCTW.

[aeTcsa oueHKa HanpaBneHUsIM UCCNedoBaHMM B 3TOW cdepe ToYeK 3peHus
AJJl.UmnnknHa, H.C.AnekceeBa, H.A.AkuHua, B.A.Bynbda, A.0.Borikoea,
M.C.BnaroBonvMHom n Opyrmx ydeHbix, a Takke aHanuampyetcs MOJIoXeHue 13
npoekTa CyAenCcKo-NpaBoBO pedopMbl, BbipaboTaHHOM 1-biIM Cbe3goM cyaen
YKpavHbl 0 ToM, 4yTo "[ocynebHoe crneacTBue AOMKHO CTPOUTBCA Ha OCHOBE
npyHLMNa COCTA3aTENbHOCTM M CyaebHOro KOHTPONS 3a ero nposeaeHMeM".

MpuBogATCA pe3ynbTaThl U3y4eHNss MHEHUSI criefoBaTenei O TOM, LOIDKEH I
3aLUMTHUK MMETb NpaBo cobupaTb AokasaTenbcTBa Ha gocynebHOM crneacTBun.
BblbopoyHo 6bino  onpoweHo 40 cnepoBaTenien  OpPraHoB  MUNUMLUMKM U
npokypatypbl ropoga Menutononsa, CnegctBeHHoro YnpasneHune MB[ B
3anopoxckon obnactm m obrnactHom npokypatypbl. M3 HuUx 62,5 % cuuTatoT
Heo6XxoAMMbIM NMPeoCcTaBUTb 3aUTHUKY NPaBoO CaMOCTOATENBLHO cobupaTb



32

pokasaTtenoctBa, a 37,5 % ONpOLWEHHbLIX cregoBaTenen cuutawT 3TO
HEBO3MOXHbIM.

Mpu nsyyeHum mHeHms 40 cygen anennsAuMOHHbLIX CYAOB YKpauHel U 75
apBokaToB ropogoB Menutonona u 3anopoXed O TOM, AOCTATOMHO NU Y
3alUMTHUKOB MpaB Ha AocyAebGHOM creAcTBuU, YTOBbI OHW MOFMM NOSHOLEHHO
copeBHOBaTbCA C OBBMHUTENEM B CyAe MpU PacCMOTPEHUU YrorioBHbLIX Aer,
72,5% onpolleHHbIX cyaen n 72 % ONpoLUEHHbIX afBOKaTOB 3asiBUMW, YTO Npas
HeJOCTaTOYHO.

Mpu onpoce 50 3aWWUTHMKOB O TOM, Kakue BuAbl HenpoueccyarnbHOM
OeATenbHOCTM OHM  [OMycKalT B  HacTosillee BpeMsi npu  cobupaHum
JoKasaTenbCTB B cTaguu gocyaebHoro cnenctBus Obio YCTAHOBIIEHO, YTO B
xode pocyaebHoOro crneacTBusi 3alUMTHMKU BBLIMONHSAT cnegytowee: 65% -
HeodmuManbHble ocMOTpbl; 59% - 0Oecedbl C POAHBIMU U BRAU3KUMMU
obBuHAemoro; 68% - Oecegbl co cBuaeTensmm u notepneBwumu; 49% -
nonydyeHve HeoduumnanbHbIX BbIBOAOB cneuuwanuctos; 48% - npoBegeHue
He3aBucuMMbIx akcnepTns; 20% - ncnonb3oBaHne 6a3 gaHHelx MBI, CBY; 31% -
onepatueHoe cnexenue; 33% - potorpadmpoBanHune; 40% - 3KCNEPUMEHT.

Ha ocHoBe uW3y4yeHMs MHEHUI oOnpalnBaemMblXx O BBEOEHWUM WHCTUTYTA
YacTHbIX AeTeKTMBOB B YKpauHe cpean 40 cnegosatenen, 75 3awmTHnkoB n 163
cygen otmevaetcs, uto 70% cneposatenen, 81% 3awmTtHukoB, 80% cygen
anennsuMoHHbIX cyaoB YKkpanHbl n 86% cyaen MecTHbIX 1 anennsauMoHHOro cyaa
3anopoxckon obnactv BbiCka3anuCb 3a BBeAeHWEe B YKpauHe WHCTUTYTa
YaCTHOro AeTeKTMBa.

C yyeToM nNpoBeAEHHOro MCCrenoBaHWUs OenaeTcsa BbIBOA, YTO HA CerogHs
HeoOXxoOUMO NpefocTaBneHMe  3alUTHMKY npaBa Ha OCMOTP  MecTa
NPOMCLLECTBUA, ONPOC CBMAETENEN U NOTEpneBLUMX, MonyYyeHne oduumanbHbIX
BbIBOJOB CMeuuanucToB, NpoBeAEeHUE HEe3aBUCUMbIX 3KCMEPTU3, onepaTtuMBHOE
cnexexue, coTtorpampoBaHne, 3KCNEPUMEHT U UCMONb30OBAHUE TEXHUYECKMX
cpeacts. B cBasn ¢ atum uenecoobpasHo NpuHSATbL HOBbIM 3akoH "O 4acTHOM
OEeTEeKTUBHOW U OXpaHHOW AeAaTensHOCTM B YKpauHe" n B gencteytowmn YK
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YkpauHbl n P® HeobxoamMmo BHECTU CyLleCcTBeHHble n3aMeHeHus. Kaxabin cnocob
BbISIBNEHNST  3alUUTHMKOM  UWHopmMauun, KoTopas ero WHTepecyet npwu
BbIMOMIHEHNN paboTbl NO 3awmTe MOAO03peBaeMoro U o6BMHAEMOro Mo
YrofloBHOMY Aeny, A0JPKeH BbiTb pernameHTMpoBaH B oTAenbHoM pasgene YIK:
«lMpoBegeHne vacTtHoro paccrnegoBaHusi». Takum obpas3om, npoueccyarbHON
JOKa3aTeNnbCTBEHHON [OeATeNbHOCTM 3alUTHWKA npegnonaraeTtca npuaatb
npoueccyanbHbli xapaktep. [pu cobniogeHun 3Tnx ycrnoBun OGygeT pelleHa
npobnema  obecneyeHnss  OOCTOBEPHOCTMU pe3ynbTatoB  OesTeNbHOCTU
3alMTHUKA.

Bo BTOpOM naparpage - «HanpaBneHuss  yCOBEPLUEHCTBOBAHUSA
no3HaBaTeNlbHON [OEeATEeNbHOCTM 3alMTHUKA Ha JocyaebHOM cneactBumy -
OCBALLAOTCA  NPeanoXeHMs BO3MOXHOIMO  JOKYMEHTanbHOro odopmMmneHuns
3aluTHMKoM cbopa cBeeHuI No YronioBHbIM Aenam.

Mpu aTOoM nocrnegoBaTenbHO paccMmaTpyBalOTCA Takue crnocobbl cbopa
3alUMTHUKOM CBEAEHUA NO YrorioBHOMY [eny, Kak Ofpoc rpaxaaH, 3anpoc
OOKYMEHTOB M MX KOMWUI, obpalleHne B SKCNEPTHbIE YUYPEXAEHNS!, OCMOTP MecTa
MPOUCLLIECTBUS,, MOWUCK  BELLUECTBEHHbIX [JOKas3aTesfbCTB,  WCMONb30BaHUe
WMHCTUTYTa YacTHbIX EeTEKTUBOB.

PaccmoTpeB  BO3MOXHOE  npoueccyanbHoe  od)opMiieHMe  OeUCTBUN
3alUTHMKA N0 cobupaHMilo U  MpPeACcTaBMeHMIO [[oKasaTenbCTB B Xo4e
aocynebHOro crnefcTeusl, ANCCEPTaHT ykasbiBaeT Ha HeOOXoOUMOCTb BefeHus
3aLUUTHUKOM NPOWU3BOACTBA MO OCYLLECTBMEHUIO 3aLMUTbl MO YrONIOBHOMY AEny,
KOTOpOEe AO0JSMPKHO BKIKOYATh COrnalleHMe O Be4eHUUN 3aLlMTbl, KAPTOYKN BCTPEY C
noA3aLLMTHBIM, KOMUKU MpoLeccyarbHbIX JOKYMEHTOB MO Aeny (MOCTaHOBMEHMUS O
BO3OyXOeHUM gena, NnoCTaHOBMEHMS O MPUBMEYEHUN B KavyeCcTBe OOBMHAEMOrO,
06BVMHUTENBHOE 3aKmMYeHMe).

Mpegnaraetca n3noxutb 4.3 cT. 86 YINK P® n gononHute ctatbio 66 YIK
YKpauHbl n.1. 3 1 4 cnegyowero cogepxaHus:

"3alWnTHNK, OONYLIEHHbLIN B YCTAHOBMEHHOM MOPSAKE K yyacTuio B gene,
nmeeT NpaBo cobupaTb AoKa3aTenbCcTBa, Heob6XxoaMMble ANt OCYLLECTBEHUS
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3alWTbl, U3 UCTOYHUKOB, KOTOpbIE UX codep)kaT, MyTeM: Mony4YyeHuii NpeaMeTos,
[OKYMEHTOB W MWHbIX CBEOEHWI; ofpoca UL C WX cornacusi; uctpeboBaHus
CNpaBOK, XapaKTePUCTUK, WHbIX [OOKYMEHTOB OT OpraHoB BMacTW, OpraHos
MECTHOrO CaMOynpaBreHusi, O6LLEeCTBEHHbIX O0ObeOVHEHU W  opraHusauuii,
KoTopble 06sA3aHbl NPEeAoCTaBNATL 3anpallvBaemMble OOKYMEHTbI UMW UX KOMUW;
OTOXOECTBINEHUS  NIMYHOCTM,  MPOBEOEHWs  OCMOTPOB,  SKCTMIEPUMEHTOB,
obpallleHns B SKCrNepTHbIe yYpexaeHns 3a gadeit 3aknioyeHus

3aWwmMTHUK BnpaBe 3akmn4yaTb [OroBOP C 4YacTHbIM OETEKTMBOM Ha cbop
AOKa3aTenbCTB MO YrofoBHbIM Aenam, npurnawarb CneumanmucToB U SKCNepToB
Ons  ydactmss B MNPOBOAMMBIX UMM AeWcTBusAX. [lonydeHHble npegMeTbl WU
OOKYMEHTbl  3alUMTHMK WMeEeT npaBO MNPeACTaBNATb OpraHy [AO3HaHus,
cnepoBaTento unu cyay B nobon ctagum npouecca nyteM A0CTaBku NpeaMeToB
N OOKYMEHTOB B OpuruHane un 3adaBleHuda XO,EI,aTaI7ICTBa (0] I'IpI/I06LLI,eHVII/I nx K
aeny".

B Tpetbem naparpadpe - «TakTvka 3awmTbl NpyU NPENSTCTBOBaHUN OpraHoB
gocynebHoro crneacTBuMs B OOMNycke  3allMTHUKA K BedeHuo gena» -
npeactaBneHa paspaboTka TakTUKM  OEeNCTBUA  3alUMTHUMKA B Criyyae
NpenaTCTBOBaHUSA OpraHoB gocyaebHoro cneactevst B AOMYCKe 3alUMTHMKA K
BeAeHuIo gena.

OueHuBalOTCA pasnuyHble TaKTUYeckue npuemMbl AEWCTBUMIA  3aLLUTHUMKA,
KOTOpblEe BKIKYAKOT Takue, Kak CBOEBPEMEHHOE COCTaBfeHuMe U1 nogadvy
X04aTancTB OOIPKHOCTHBIM fMuaM € nNpocbObor JONyCTUTbL K BeAEeHWO fena c
dukcupoBaHmeM pfaTbl U BpPeMEHU BpyYeHUs xopaTancTtea, obkanosaHue
OENCTBUA  OOIDKHOCTHBIX JIUL, U UCKIHOYEHME MNOMyYeHHbIX [ocyAebHbIM
cneacTBMeM OokasaTensCTB M3 06BMHEHMS npu He obecneveHun npaea
NOA3aALLMTHOrO Ha 3aLUunTy.

B 3akntoyeHuM u3naraloTcs  OCHOBHble  BbIBOAbI  AMCCEPTALMOHHOrO
nccnegoBaHus.

OCHOBHbIe MNOMOXEHUs AuccepTauuMm OTpaXeHbl B CReAy LWwux
onyb6nukoBaHHbIX paboTax:
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