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ITocmanoeéxa npoéaemu. Po3BUTOK METOL0JIOTIT CydacHOI iCTOPUKO-TIPABOBOI
HAYKU BUMAra€e y/l0CKOHAJEHHS 3HAHHS 1PO Ti METO0JIOTIYHI HAIIPAIIOBAHHS, 1110
BaIMIIAIN TCTst cebe BiIoMi BUEHI-KOMIIAPATUBICTH, sIKi TBOPHUJIM Il HAa MeXi
XIX-XX c1. Basxkausicts 11iei npobaeMaTiKy BaKKO IIePEOLIHUTH, OCKIIBKHU IILISX
y MaiibyTHe Maii’Ke 3aBKIM IIPOJISITA€ 4Yepe3 MUHYJe, i HOBI METOAM, SIKi po3-
POGJIAIOTHCST OY/Ib-SIKOI0 HAYKOIO, TaK YU iHAKIE TAKOXK MalOTh CBOIO MEPEAiCTO-
pito. OcTanHi TeH/IEHII1 PO3BUTKY HAYKH iCTOPii /Mep:KaBM i MpaBa MePEeKOHINBO
CBiZlYaTh PO HAraJbHy MOTPeOy BIOCKOHATEHHS Ta BIOPSAKYBAHHS BCHOTO TOTO
METO/I0JIOTIYHOTO apCeHay, 10 Het0 BUKOPUCTOBYETHCA. [HO/II MUTAHHS CTAaBUTHCS
61/IbII paJiMKATIbHO: iICTOPUKO-TIPABOBIN Haylli HeraiilHO TMOTPiIOHI BJiacHi 3acobm
HayKOBOTO Ti3HaHHS. | cipaBa HaBiTH He B TOMY, 110 3 (hOPMaJbHOI TOYKHU 30Dy
Oyzib-sIKa caMOCTiliHa HayKa IIOBMHHA MaTH CBOi MeToju; npobsema rambOiia —
Yy CyYacHUWX JOCJI/KEHHSAX 3 iCTOPUKO-TIPABOBOI TEMAaTWKHU, SKi € HaJA3BUUYANHO
CKJIAITHUMU, BYEHOMY MOTPIOEH SIKICHUU MeTOOJIOTIYHUN IHCTPyMeHTapil, 1o
BUKOHYBaTUMe IlepelyciM (PYHKIII0 OpIEHTUPY Yy HEOCSKHOMY iCTOPUKO-IIPaBO-
BoMmy mpocTopi. OJHUM 3 TaKUX OPIEHTUPIB 3/aTeH OyTH MOPIBHAJIBHUI iCTOPU-
KO-TIPaBOBUU MeTOJI, TOJIOBHOIO BIJIMIHHICTIO SKOTO BiJl 1HIIUX KOMIApPaTUBHUX
3ac00iB HAYKOBOTO Ii3HAHHS € THYYKEe IOEAHAHHS HMOPiBHSIBHOTO, ICTOPUYHOTO
i mpaBOBOTO MiX0/iB. He3dBakarouu Ha Te, MO el METO/ SAIKICHO BiIPI3HAETHCS Bif
MTOPiBHAJIBHO-ICTOPUYHOTO Ta MOPIBHSJIBHO-TIPABOBOTO, 1CTOPisSl PO3BUTKY y HUX
CrijibHa. A THM JIOPEBOJIOIINHAM yY€HUM, SIKWii 3p0OMB HalBaroMimnmii BHECOK
Yy PO3pOOKY 1IbOTO METOOJOTIYHOTO HATPSIMKY I0PUMYHOI HAYKH, 110 PaBy BBa-
xkaerbess M. M. Kosanescohkuii. Po6oTa 11b0r0 mociigHuka y cdepi 0puandHoi
KOMTIAPaTUBICTUKU € HACTIJIBKY TIJIiTHOTO, IO IIle ¥ /I0CI 3aJUIIAETHC TTPEIMETOM
yBaru pisHUX MPaBOBUX AUCIUILIIH, BKIIOYAIOUN 1 HAYKY iCTOPIl ep:KaBu i ipasa.

Axmyanvnicme memu. AKTyaJqbHICTH TEMU CTATTi TPSIMO TOB’d3aHa 3 TUM
HAYKOBUM IHTEPecoM, IO OCTAHHIM 4acOM BWUHUK HABKOJO METOJ/OJIOTil icTOpu-
KO-1IPaBoBOI HayKu. PO3BUTOK OCTaHHBOI HEMUHYYE IIPU3BOAUTH /10 (POPMYBaHHS
Bi/ZITOBI/IHOI METOMOJOTIYHOT €TUKU — 3 HAYKOBHM METOJIOM YPEHITi-PellT Mo4u-
HAIOTh PaxyBaTHCs i MOBOAUTHCS Oibil obepexno. Pazom i3 Tum 3a iHepiieo
POIOBIKYE 30epiraTucs it iHIa TEHAEHIS — KOJIM HaJl METOJIaMU JIUCEPTAIiHHOTO
MOCJT/KEHHST TOYNHAIOTH 3aMUCTIOBATHCS HE HAa MOYATKy POOOTH, a BiKe 3aKiHTy-
foun ii. 3BicHO, 1Ie € TPyOOI0, X0Ua 1 3PO3YMIJION, TIOMUIKOI. 3PO3YMIJIOI B TOMY
KOHTEKCTi, 10 BITYM3HSAHUX HAyKOBUX POOIT y cdepi icTOPUKO-MpaBOBOi METO-
JIOJIOTii KPUTUYHO Maso, He KaXXydd ByKe PO i1 KOMIAPaTUBICTCHKUN HAIPIM.
[lieto cTarTeio MU MparHeMO NMPUBEPHYTU yBary HAYKOBOI CIIJIBHOTU /10 CTPYK-
TypHO-(YHKITIOHATBHOTO 3MICTYy iCTOPUKO-TIOpiBHAIBHOTO MeTomy M. M. Kona-
Jeschkoro. Ilo-mepime, Takuii HATPSAMOK iCTOPUKO-METOAOJOTITHUX AOCTiPKEHD
TBOPUYOCTI BiJIOMUX YYEHUX-TPABO3HABIIB JIOCUTh MEPCIEKTUBHUMI, OCKIJIbKU
6a3y€eThCsT Ha TEBHII KOHIIENTYaJbHIll OCHOBI, a TO-pyre, BiH J03BOJISE CYBOPO
OKpeCJIIOBaTU caM MeToJl, SKMM BOHM KopuctyBasiucd. Ile y cBoio yepry cnpuse
BUPOOJIEHHIO OiJIbII IParMaTUYHOrO MiAXOAY Y JUCKYCIsIX PO BILIUB icTOPIi TOro
a6o iHIIoro Meroxy Ha (hOPMyBaHHS BiAIIOBIAHOI rasysi IOPUAMYHOI HAYKH.
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Wueane Jj. A. cmopuko-nopigHaneHUli Memod M. M. Kosanescbko20 y KOHmMeKCM...

Ananiz ocmannix docaioxcens i nyoéaikayii. [cTOPUKO-IOPIBHAIBHII METO]
M. M. KoBaseBchbKoro HeozHOpPa3oBo 1epebysaB y Gokyci yBaru 6araTrbox BiJo-
MUX YYEHUX-ICTOPUKIB i MPaBO3HABINB. 30KpeMa, cepell HUX MOKHA Ha3BaTH
M. A. amipai, B. T. 3onoBa, O. B. Kpecina, M. H. Mapuenko, H. Hikonaenko,
A. X. Cainosa, A. O. Tinne, €. O. Ckpuninbosa, . M. Curap, I. B. IlIBekosa
Ta iH. Pazom 3 TuM, He3BaxkaouM HA BUCBITJIEHHS Y HAyKOBill JiTepaTypi oKpe-
MHUX eJIeMeHTIB KomIapatuBHoro Metoay M. M. KoBaneBchkoro, IilicHOI ysIBU
PO HOTO CTPYKTYPY Ta (PyHKINT KOKHOI 3 1i CKJIaJ0BUX Iie He icHye. [le Bumarae
MPOBEJIEHHS Bi/IMMOBIIHOTO MOCTIPKEHHST 3 BAKOPUCTAHHSM CTPYKTYPHO-(DYHKITIO-
HaJIBHOTO TI/IXOTY.

Mema cmammi. MeTo1o 1€l HAYKOBOI CTaTTi € CTPYKTYPHO-(DYHKITIOHATBHITI
aHaJli3 icTOprKo-TopiBHAIbHOTO MeToy M. M. KoBajieBChKOro MIISIXOM BUOKDPEM-
JICHHS TaKUX HOTO eJIEMEHTIB, K TeOpis, MeTOUKa i TeXHiKa JOCTi/KeHHA. ¥ Ti/i-
CYMKY 1€ MOBUHHO JIO3BOJUTU OiJIbII TIPEMETHO BECTH JUCKYCIO0 PO 3HAYCHHS
I[bOTO 3aCO0Y T3HAHHS JIJIT PO3BUTKY IOPUAMIHOI KOMITAPATHBICTUKH.

Buxnao ocmnoenozo mamepiany. YTBEpIUKEHHSI IOPIBHSAJIBHOIO METOLY
y BITYM3HAHIN 10puanuHiil Hay1i aApyroi nosoBuHu XIX — mouatky XX cT. crpa-
BeBO OB’ s13y10Th 3 iM'sim M. M. Kosasnescbkoro (1851-1916). Came 1eii yue-
HUiT 3poOUB TiepIry cripody He Jiiiiie BAOKPEMHUTH HOBHIT 3aci6 HAyKOBOTO Mi3HAHHS
Y JIOPEBOJIIOIIIHIN MPAaBOBIli METOOJIOTI, a I JIOCHIIUTH WOTO BHYTPIIITHIO CTPYK-
TYPY KPi3b MPU3MY TeOopii, METOJIMKHN 1 TEXHIKU MOPiBHSIBHOTO A0CaiKeHHs. [Ipu
I[LOMY CJIiJl PO3YMITH i1 TI KOHKpeTHO-icTOpUYHi yMOBH, B sikux Aisis M. M. KoBases-
cbKuil. «IcTOpUKO-1IOpiBHSJIbHE BUBYEHHS IpaBa — CIIpaBa MOKU IIe HOBA, He JIUIIEe
y Hac, ajie i Ha 3aX0/li», — Bi/I3HaYaB YUYEHWH, KOHCTATYIOUM <ITOBHE PI3HOTOJIOCCS»
y PO3yMiHHI KOHKPETHOTO 3MICTy IMOPiBHSIBHOTO MeTomay [4, c. 5]. Crnopaanune
3aCTOCYBaHHS I[Or0 3aco0y Ii3HAHHS IPOTAroM Maiizke ycboro XIX cr. icropu-
kamu Pociiicbkoi imiepii 6e3 po3yMiHHS 0ro CyTHOCTI i JOTPUMaHHS SKOi-HEOY b
€IMHOT METOJIMKU TIPU3BEJIO /IO MIJTKOBUTOI TIIYyTAHUHU Y BU3HAUYEHHI 3MICTy KOM-
[apaTuBHOTO MeTOAy. YckaaaHoBaio pobory M. M. KoBaneBcbkoro i Te, 1o pos-
TOpHYTe TOPIBHSIHHS caMOJiepKaBHUX, (PeoambHO-ITOMIIIUIIBKUX JIepsKaBy 1 TpaBa
Pocii 3 ibepasbHUMI KOHCTUTYIIIHUMH JE€PKABOIO 1 TIpaBOM 3axojy, KOJIU came
CJIOBO «KOHCTUTYIIisT» OyJI0 1/ 3a00pOHOI0, CTAHOBUJIO HeOE3MeuHy CIpaBy, a/ike
Take MOPIBHSIHHS y 0araTboX BUITaJKaX He OyJI0 O MPUIHATHUM JJIsI CAMOJEPKaB-
cTBa U MOrJI0 cipuunHUTH perpecii [16, c. 48].

Bzarami x, mo ogopmieHHS TOPIBHAJIBHOTO METOAY y BITYM3HSHIN iCTOPUY-
Hiil Hayti, 3a cioBamu @D. [ JleoHToBMYA, TAaHYBAIM CXEMATUYHUI, MAaTEMaTUIHII
i gormaTunyHuil MeTo . CXeMaTUIHWH METO]T CTAapOi KapaM3iHChKOI TIKOJIH TTOJISITaB
y CBaBiJIbHIIl TTOOYIOBI 3araJIbHOTO MOTJISAAY, YY€HHsT 200 IMiJI01 Teopil 3 MeXaHiuHIM
HiBEIEHHAM IIiJ] JaHy CXeMY iCTOPMYHUX sBUI 6e3 HaliMeHINol yBaru 10 JiiicHOI
BHYTPIIIHBOI iX BignmosigHocTi cxemi. [Tixbupascs dhaktu, 1m0 BiANOBi1amn cxeMmi,
a Ti, gKi He BIATOBIJIaJIX, TTPOCTO BiIKUIATUCS.

Maremarnunnii (a0 KOMITIATUBHMI) MeToi 1IKoau Iloroiina moJisiras
y MPOCTOMY 3BeJICHHI Ta KOHCTaTyBaHHI (akTiB. «AJjie OmiOHMIT TPUITOM, — MHCAB
@. 1. JleonToBMY, — NPH BCill 10r0 MaTeMaTUYHill TOUHOCTI, 1ile HE CTBOPIOE HAYKH.
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Ile smrre yoprOpobOUA MpAIls, aje Iie He HAyKOBUU METOJ, IIJISIXOM SIKOTO HayKa
CTBOPIOE CBOI BUCHOBKM Ta 3akoHu» [LLluT. 3a: 16, c. 48-49].

ormatuunuii metoz (benses, CepreeBud) mossdras y mpocTOMY aHaJi3i JixKe-
peJt Ipasa.

Ha npomy ¢oni nopiBHganbHUN MeToj, 10 3anponoHyBaB M. M. Kosazes-
CHKUIi, BUBOJAUB JOPEBOJIOIINHI JOCIPKEHHS 3 ICTOPUKO-IIPAaBOBOI TEMAaTHUKN Ha
SKICHO HOBUII PiBEHb, OCKIJTbKM HEMWHYYE CTABUB Tiepe/l YIeHUMU TTUTAHHS TIPO
MPUYUHUA CXOXKOCTI Ta BIIMIHHOCTI y MPaBOBOMY SKUTTI HAPOJIiB, a TAKOXK OB SI3Y-
BaB JIOCJI/IKEHHA TIpaBa 3 icTopieto Ta coriogiorieto. I1o cTocyeTbes KOHKPETHOTO
3MICTY TOPIBHSIBHOTO METOAY 3 TOYKH 30Py TaKUX OOOB’SIBKOBUX CTPYKTYPHUX
eJIEMEHTIB, K TeOpis, MeTOAMKA 1 TeXHiKa, TO IiJiCHOI KapTUHHW aBTOP HE JaE.
Paszom i3 TUM cJIii KOHCTAaTyBaTH, 10 y CBOiil pobOTi «IcTOPUKO-TTOPIBHSAIbHIIT
MeTO/l B IOPUCIPY/IEHIlI Ta npuiloMn BUBYeHHS icTopii mpaBa» M. M. Kona-
JIEBCHKUII HAMAra€ThCs He JIWIIE JOBECTH BAKJIMBICTH KOMITAPATUBHOTO 3ac00y
M3HAHHS JIJIST IOCJ/IPKeHb Y cepi IopucipyaeHilii, ajae i Hajlae MepBUHHE Teope-
THUKO-METO/[0JIOTIYHe OOIPYHTYBAHHSI HOBOTO METO.LY.

[Tepexomsiun  6e3MOCEPEHBO 10  CTPYKTYPHO-(DYHKIIOHAIBHOTO — aHATi3y
BUEHHd 1TPO NOPiBHSAIbHUN MeTos M. M. KoBasieBcbKOTO, Bi/I3HAUMMO, IO Y KOH-
TEKCTi TeMU HAIIOTO OCJi/PKEHHS JIOMIJTbHO BUXOAUTHU 3 TPUUJIEHHOI CTPYKTYPH
HayKOBOTO MeTony, siky 3arpononysas L. /. KoBanbuenko [6, c. 41-45]. Mosa iize
PO TEOPit0 METO/Y, B sIKiil OOTPYHTOBYIOTHCSI TIOCTAHOBKA TTPOOJIEMU, OCHOBHMIT
X171 i1 BUpiMeHHs Ta TPUHIATY peamisarii miaxomy (1), metoauky (2) i TexHiKy
(3) BiAMOBiIHOTO METO/LY.

SIky mpobjeMy y CBOEMY BYE€HHI Iiepe] IIOPIBHSJIBHUM METOAOM CTaBHUTb
M. M. KoBazneBcbkuii? 3a #HOro CJI0BaMH, <TOBOPSYN IPO MOPIBHAJIBHUN METOJ,
MU K HiSIK He PO3YMIEMO TIiJ{ HUM IIPOCTe MOPIBHSHHS abo cIiBcTaBIeHHs... bes-
TUTIHICTD MTPOCTOTO MOPIBHAHHSA YCTAaHOB /IBOX JIOBIJIBHO B3ATUX KPalH CbOTO/IHI TaK
YiTKO YCBIZIOMJIOETHCA ICTOPUKAMU TIPaBa, 1110 BOHU HABITh BIIMOBJISIOTHCS BU3HA-
BaTU 3a TaKUM IOPiBHAHHSM 3HAYEHHS MTOPIBHSJIBHOIO METO/Y i Ha3MBalOTh HOTo
MIPOCTO METOJIOM CITIBCTaBJIeHHST». KOHKpeTU3yun CBili KOMIIAPATUBHUN METOJ,
yYeHU BKa3y€e Ha HEOOXiHICTh BECTH MOBY «HE TIPO TOPIBHSIBHUN METO/ TIPOCTO,
a Mpo METO/l ICTOPUKO-TIOPiBHSLIBHUI> [4, ¢. 8-9]. [on0BHUM 3aBiaHHAM, HA BUPI-
IIeHHS SKOTO CIPSIMOBAaHWH icTopuko-tiopiBHsibHII MeTon M. M. KoBaseBcbkoro,
CTa€ BUJIJIEHHST B OCOOJIMBY TPYILY MOMIOHKUX y PI3HUX HAPOJIB HA CXOKUX CTYIIEHSIX
PO3BUTKY 3BUYAIB Ta YCTAHOB 3 METOIO TIOOYI0BU «iCTOPIl MPOrPECUBHOTO PO3BUTKY
(hopm cHiBKUTTS Ta iX 30BHINTHBOTO BUPAsKeHHS Y TipaBi» [4, ¢. 19]. Ha fioro gymky,
iCTOPUK-IOPUCT B3arajii He IIOBUHEH OOMEKYBaTHCS JIIIEe KOHCTATaI[E0 (haKTy Mpo-
XOJ/IKEHHS PI3HOIIEMiHHUMM HaPOIHOCTIMU OJHUX 1 TUX CaMUX CTaJili PO3BUTKY,
a Ma€ WTH Jaji 1bOr0, HAMaralouuch 3’CyBaTH MPUUUHU TOCTYTIOBOI 3aMiHU OJIHUX
G opM JITOJICBKOTO CITIBXKUTTS 1 TIpaBa iHIMUMHU 3 BiJITBOPEHHAM TIPOIlECY 1X HACTYII-
HOTO pO3BUTKY. XapaktepHo, mo M. M. KoBaseBchbkuii He 3amepeuye MOTEHIary
iCTOPUKO-TIOPiBHAIBHOTO METOJLY IIO/I0 BUSIBJIEHHST TA MOSICHEHHST TIPHYIH PO30iK-
HOCTEI1 y CyCIIJIBHOMY Ta /IePsKaBHO-IIPABOBOMY PO3BUTKOBI Pi3HUX HAPOJIB, OJTHAK
3a3HAYa€ TPU IOMY, IO 1€ CIpaBa MalOYTHIX MOCJIKEHb, OCKIJTBKU TeTepilmHiM
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JIOCTITHUKAM pilllydye HEMa€ MOKJIUBOCTI BUMLIUTUA BiJIMIHHOCTI, HE BCTAaHOBUBIITHU
CIIOYATKY, Y YOMY 3K MOJISATAIOTh MOAIOHOCTI> [4, c. 20-21].

Oxkpim OOYI0BY SKICHO HOBOI HAYKW — iCTOPil TPUPOTHOTO POCTY JIHOACHKIX
cycniyibetB — M. M. KoBazieBchbkuii Hasmisisg€ CBill TMOPIBHAJIBHUNI METON TaKOXK
3aBJaHHSIM BHMBYEHHs icTopil mpaBa Toro abo iHmoro Hapoxy. IIpu 1boMy B Takiii
CBOIH SKOCTI, 32 MOTO CJIOBAMU, TIOPIBHSJIBHUN METO/ He MOXKe JOJIaTH /0 CUCTEMU
iCTOPUYHOTO IPaBa, 10 BUBYAETHC, KOAHOTO HOBOrO (akry. Haiibisbiie, 1o Moxe
1eil METOJI, 1€ <IIPOJIMTH HOBE CBITJIO Ha BiKe 100y Ti (hakTy il HABECTH Ha TTOSICHEHHST
HE3PO3YMIJIOTO, ...MPUMYCUTHU JOCIIIHUKA NIyKaTH Ti abo iHII yCTAaHOBU B iCTOPIi
cIlelia/IbHO JOCJIKYBAaHOTO HUM IpaBa» [4, ¢. 22-23]. To6To MeTa 1bOro 3acoby
M3HAHHS He Y BIIKPUTTI HOBUX (DAKTIB, a y HAYKOBOMY TIOSICHEHHI B)Ke 3HAUJIEHUX.

Ax mpukmanm 3HaAYEHHS TMOPIBHSAIBHOTO METOMY JIS HAyKOBOTO PO3BUTKY
BUYEHMIT HAaBOAUTH pobory Maypepa 3 KOMIIApPaTUBHOTO AOCJIIKEHHS IHCTUTYTY
OOIIMHHOTO 3eMJIEBOJIOJIHHS, SIK€ MOCKOBCBKI CJIOB’SSHOMIIN 10 IIPOBEIEHHS Bijl-
MOBITHUX MOPiBHAJBHUX TOCTI/IPKEHD BBAKATN «IUCTUM MTPOJTYKTOM CJIOB SHCHKOTO
JyXY, ..sIKOMY TaK Camo MpUTaMaHHa J0O0B [0 OOMIMHHOCTI, SIK HIMI[SIM — TIpar-
HEeHHS 10 1HAMBIAyaizaiii». ¥ Xo/i KoMIapaTUBHOTO aHaJi3y 0yJIo 3’sicOBaHO, 1110
OOIMHHE 3eMJIEBOJIOIIHHS OYJI0 BijloMe BChOMY CEPETHOBIYUHOMY 3aXOjLy, a iH/ -
BilyaJsizailiss HepyXoMol BJIACHOCTI cTajia sBUIEM BiJHOCHO HOBUM, IO BUHUKJIO
B Pe3yJIbTaTi il «CBITOBOTO 3aK0HY 60pOTHOM 3a icHyBaHHs». OTOX MOPiBHSIBHMI
aHaiia, mpoBesiennii Maypepom, Ha3aBKIU YCYHYB MOKJIUBICTD Oe3aressiiiiHimx
PO3MIPKOBYBaHb IIPO BUKJIIOUHY IIPUXUABHICTH Tiel abo iHIIoI pacu abo HApomy 10
TOTO UM IHIIOTO BUY 3€MJIEBOJIOIIHHA [4, ¢. 24].

Cepen mijgxo/iB BupilieHHs: TUX 3aBjaanb, ki M. M. KoBaseBcbKuii cTaBUTH
nepes CBOIM iCTOPUKO-TOPIBHAIBHUM METOLOM, O€3CYMHIBHUM IIPIOPUTETOM KOPU-
CTYETHCSI ICTOPUYHMI T/Xi, PO M0 KPaCHOMOBHO CBiYMTH camMa Ha3Ba 3acoly
mi3HaHHS. ByeHuil 3 ipoHi€i0 3a3Havae, M0 <«Ha MOTJISA/ JIIOAWHU, He3HAOMOi 31
CIIPaBOIO, BUBUEHHS TIaM SITHUKIB CTAPOJABHLOTO TIPaBa 3AETHCS CIIPABOIO IOCUTH
IIPOCTOIO, a BCS 3ajiladya BYEHOTO 3BOIUTHCS, MOHANOIIbIIE, 10 TIYMAYeHHs CTaTel. .
[lo mecstuii Tom, mo Pycbka IlpaBaa — auas Hux oxnakoBo» [4, c. 59]. Ha iioro
JIYMKY, HIIIIO He MOsKe OyTH OijIbIl aHTUHAYKOBHMM, a TAKOK BUKJIUKATHU OijIblIe 3/1-
BYBaHHsI, a iHO/i i1 0OYPEHHSI ICTOPHKIB, SIK CIIPOOU I0PUCTIB-TIPAKTUKIB MTPOBOIUTH
JIOCTII/PKEHHST ICTOPUKO-TIPABOBUX SIBUI BUKJIIOYHO 3 TIO3WITIA JOTMATUYHOTO ITiJI-
XOJ/Iy. «3aCTOCOBYBATH [I0 TJAyMauyeHHS YPUBYACTHX 1 TaKWX, IO HE 3aBXKIW Ipa-
BUJIbBHO HUMM PO3YMIIOThCSI, TEKCTIB Ty TOHKY Ka3yiCTHKY, KOTPY CydacHe 1UBiJIbHe
MIPaBo 3aM03MYKNII0, B YCSIKOMY Pasi, y HAUCYTTEBINNX PUCAX, Y PUMCbKUX IOPUCTIB,
BXKUBATU [0 SBUI ¢Ja00 PO3ZBUHYTOrO 1€ IUBLIBHOIO IOOYTY TEPMIHU PUMCBHKOI
IOPUCIIPYIEHITIT 1 OpyAyBaTH MOTIM ITUMU TepMiHAMU, JK ICHYIOUnMMHU (hakTaMu, —
1110 MOsKe Oy T Oi/IbI CBABIIBHUM, HEHAYKOBUM i Hebe3mneunum! — 3 TakuMMu 1mpuiio-
MaMM He JMBHO 3HAUTH PEYOBi CEPBITYTH TaM, Jie HACIIPABAi WIAEThCS PO OOIMHHI
yrigad...» [4, c¢. 60-61]. Ak BugHO, MpaBOBMIA TiAXI/I, IO TPOSBISETHCS Y TOTMATHY-
HOMY TJIyMaueHHi HOpM TipaBa, M. M. KoBaseBchbkril BUBOIUTD 32 MEXKi CTPYKTYPH
CBOTO METO/Ty, TPOTUCTABJISAIOUN HOTO0, 110 CYTi, iICTOPUYHOMY TTiIXO.Y.

[opiBasinpaN TiAXia ctaBuThbess M. M. KoBaseBcbkuM y Npamy 3aJI€KHICTh
Bijl icTOpUYHOTO, HE3BAKAIOUM Ha Te, MO TOH, TaK caMO SIK i OCTaHHIN, € CKJIaI0-
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BOIO YaCTUHOIO BHYTPINIHLOI CTPYKTYPU iCTOPUKO-TIOPIBHAIBHOTO MeTojy. Bue-
HUI BiJ3HAYaE, 10 HOPIBHSAHHS IILJISXOM HapajebHOr0 BUBYEHHS JABOX Ta Oijblie
3aKOHO/IaBCTB, B PE3YJIbTaTi SAKOTO BUIJISAIOTHCI «PUCU CXOXKOCTI Ta BiJAIMIHHOCTI»,
«HacKinbky 6 1ikaBi He OyJM TOPiIBHIOBaHI (haKTH, JKOJHOTO HAYKOBOTO 3HAYEHHS
He Mae i Matu He Moxe». [Ipocre MOPIBHAHHS 3aKOHOAABCTB JBOX HAPO/IiB, 1110
nepeOyBalOTh HA PI3HUX CTYIHEHSIX CYCITIJIBHOTO PO3BHUTKY, Ha HOTO JyMKY, MOHAM-
MeHIIIe € MAapHUM, a iHKOJIM TaKe MOPIBHSHHS MOKe TTPU3BECTH /10 KaTacTPOhidHUX
HacJiKIB. ¥ miATBep/iKeHHs cBoix caiB M. M. KoBasieBcbKUil HABOJIUTH TTPUKJIA]
cripobu niepeHectr Ha mositnanwit rpyuT Mpantiii XIX cr. Ti KoHCTUTYiiTHI 3BMYal
i TpazumIii, MO yTBEPAWIUCS Yy TCIIPEBOIONIHIN AHTI i Oyin eperoBUMu Ha
TOI MOMEHT 4acy, 6e3 BpaxyBaHHs BCiel crierudiku Kpainu.

Jlist BumpaBiieHHsT Takol JIOTIYHOI MOMUJIKH 3HAM00ummocst Bi (paHiry3bKi
pesosottii 1830 i 1848 pokiB, ockinbku BificTana y noJituanomy acriekti Opanitist
Jla7ieKo BUIepe/Kama AHIJIIO y CYCIIJIbBHOMY PO3BUTKY, a TOMY Te, 1[0 BBaXKaau
CITPaBOIO TIPOTPECY, Y MINCHOCTI BUABUIOCS peakilieio. Came TOMY <«IIpOCTe MOPiB-
HSHHSA 3aKOHOJIABCTBA /[BOX KpaiH, OKPIM BiJHOIIEHHS /10 MUTAHHS PO Te, Y SAKiil
Mipi OJlHAa 3 HMX BijICTajla BiJl iHINIOI y CBOEMY CYCIIIJIBHOMY PO3BHUTKY, 1 MapHe,
i Hebe3neuHe; — MapHe y TOMY CeHCi, 1o i3 (akTy BHITAIKOBOI CXOKOCTI abo He
MEHIII MOJKJIMBOI PI3HUIN HE MOKHA POOMTH JKOJHUX HAYKOBMX BHUCHOBKIB; HeOe3-
meyHo, 60 MpUWMAIOYN CBiil JOBUIBHUI BUCHOBOK 3a HAYKOBHUM, JIETKO THUMYaCOBO
HaB'sI3aTH KPaiHi yCTAaHOBU i 3BWYAl, ...3’KUTHCS 3 SKUMHU BOHa OLJbIlle He B 3MO3i
iHaKIe, SIK Bi/IMOBUBIIIMCH BijJl CBOTO MUHYJIOTO — BiJl CBOET icTopii» [4, c. 6-8].

SIK BMIIHO 3 BMKJIAQJIEHOTO BHMIIlE, OOMABA IMiIXO/M, IO JieKaTh B OCHOBI iCTO-
puko-tiopiBHsIIbHOTO MeTony M. M. KoBaseBchbKoro, oTpuMyIOTh CBOIO peasti3aliiio
4epe3 BiIMOBIHI MPUHIUITK: iICTOPUYHUIA — Yepe3 MPUHIUIT BCeOIYHOTO BUBUYECHHST
HOPIBHIOBAHMX ICTOPUKO-TIPABOBUX O0’€KTIB; MOPIBHSJIBHUNA — Yepe3 HPUHIUIINA
BI/INOBIIHOCTI OPIBHIOBAHUX i1CTOPHKO-IIPABOBUX 00 E€KTIB OJHOMY PiBHIO JA€prKaB-
HO-TIPABOBOTO PO3BUTKY; BU/IIJIEHHS MOAIOHOCTEN [epKaBHO-TIPABOBOTO PO3BUTKY
y HMOpPiBHIOBaHUX 00’€KTIB; 000B’SIBKOBOTO TIOSICHEHHST (DaKTIB MPOXOKEHHS Pi3HO-
IJIEMiHHUMU HAPOAHOCTSIMM OJIHUX 1 TUX CaMUX CTa/liil PO3BUTKY.

[Io cTocy€eTbCs METOJMKN 3aCTOCYBAHHS 1CTOPUKO-TIOPIBHSIIIBHOTO METO/LY, TO
M. M. KoBasieBchbKnii BKa3dy€e Ha HEOOXIHICTD JIJIsI TIPOBEICHHST TIOPIBHSIHHS OpaTn
SK 1CTOPUKO-TIPaBOBi 00’€KTH SIKOMOTa OiJbIY KiJbKICTh 3aKOHOAABCTB, <«IIPU
TOMY He BHIAJKOBO OOpaHUX, a TAKUX, [0 HaJeKaTh HapoAaM, OJTM3bKUM 32 CBOIM
CYCHIJTBHUM PO3BUTKOM JI0 TOTO, 3aKOHOJIABCTBO SIKOTO CTAHOBUTDH NMPSAMUI TIPE/I-
MeT BuBYeHHsS». CaMe B TaKOMY pasi IOPUCT-iCTOPUK 3MOXKe 3’dCyBaTu 3arajibHi
CBITOBI NPUYMHU PO3BUTKY THX abo iHIUX mpaBoBigHOCHH [4, c. 25]. «ITopis-
HSTHHST JIIIE TOJi MOKe OyTH TUTITHUM, SIKIIO B3sITi OYAyTh 3aKOHOIABCTBA JBOX
a6o Oisbllie HAPO/IiB, CTalis PO3BUTKY SIKUX € TOTOKHOI0» [5, ¢. 9—19]. IIle oxniero
METO/IMYHOI0 PEKOMEHJIAII€I0 3aCTOCYBAHHS 1CTOPUKO-TIOPIBHAJIBHOTO METONY
3a M. M. KoBajeBCbKUM BHCTyNa€ HEOOXiZHICTh Ge3I0cepeIHbOTO 3HAOMCTBA
3 MaM’ sITHUKaMM iCTOPIi TIpaBa MOPiBHIOBAHUX HAPO/IIB SIK YCI€T CyMU iICTOPUYHOTO
marepiaiy. ¥ MpOTUIEKHOMY BUTIAAKY Oyjie MaTh Micile TeH/IeHIiiHe TIyMadeHHsI
BHITQ/[KOBO BMPBAHUX TEKCTiB HOPMaTUBHO-NPABOBUX JiKepena [4, c. 57]. Ilpu
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I[bOMY BUBUYEHHSI MaM SITHUKIB CTApOJIaBHBOTO TIpaBa He MOBUHHO 3BOJUTHUCS 10
OYKBaJIbHOTO IE€PEeHeCeHHs Ha Iallip BCbOTO iXHBOIO 3MICTY «3 METOI0 M00YI0BH
y MOAJIbIIOMY 3 HbOTO OLIBLIMX YK MEHIINX MOBITPSIHUX 3aMKiB, 32 JOIIOMOIOIO
TaK 3BaHOI IOPUAMYHOI JIOTiKH, SKY /€Ki IOPUCTU BU3HAIOTh YOMYCh 3 TOPIICTIO
4acTo BIZIMIHHOIO BiJl 3BUYANHOI JIFO/ICHKOI JIOTIKU...». 3aBAAHHS JJOCTITHUKA TTOJISI-
rae mepeayciM y CyBOpiii HAyKOBili KPUTHUII CAMUX iCTOPUKO-TIPABOBUX I1aM sIT-
HUKIB. 3a caoBamu M. M. KoBajsieBCbKOTO, 1€ TTOSICHIOETHCS THUM, 110 HaNaBHIII]
3BOJIV 3aKOHIB y TIepeBaKHiil OiTbITOCTI He AN 10 HAIIOTO Yacy B iX MePBiCHI
pelakilii, a iX 3MiCT y Mipy IOPUAMYHOTO PO3BUTKY HAPO/IiB TOCTYTIOBO MOMOBHIO-
BaBCSA PI3HOMAHITHUMM BCTaBKaMU, TJIOCAMU, TIYMAUYeHHSIMU i TTepeKPyIeHHIMMU.
Bugismtu 11i misHIN BCTaBKW NIJISXOM He OJHIEl JHUIIE 30BHINTHBOI KPUTUKU
(kpuTUKN (HOPMU TEKCTY), ajie ¥ MIJISXOM KPUTUKHW BHYTPIMHBbOI (KPUTUKU 3Mi-
CTY) € HalmepinM 3aBJJaHHIM <YCIJISIKOTO MaJio-MaJbChbKA HAYKOBOTO BUBUYEHHS
HaWJaBHININX MMaM AITHUKIB 3aKOHOZABCTBa» [4, c. 61-62].

OxpiM XapaKTEPUCTUKHU JIETKUX TEOPETUYHUX | METOAUYHUX ACIHEKTIB iCTOpHU-
KO-1opiBHsIbHOTO MeTory, M. M. KoBasieBchbK1il HaMaracThbCst pO3KPUTH i Ti 3aco6H,
3a JIOIIOMOTOI0 KOTPUX MOKHA BiJIKpUBATH HOBI (paKTH, «BKa3iBKM Ha sIKi aG0 30BCIM
He 30eperyncs y iCTOPUYHMX TTaM ITHUKAX, M0 NI 0 Hac, abo 30epiraioThest
y HUX JIUIIe B YPUBYACTOMY i HESCHOMY BUTJISI/I, TII0 JIOIYCKAE€ MOKJIMBICTD CyTIe-
peunuBoi iHTepnperarltii». He3paskatoun Ha Te, 1110 MOBA B 1IbOMY BUIIQJIKY i€ TIPO
JIOCUTH CaMOCTIITHI IPUITOMM HAyKOBOTO IMi3HaHH, iX poaranryBanusa M. M. Koga-
JIEBCBKUM Y CBOIN poOOTi, IIPUCBAYEHIN ICTOPUKO-TIOPIBHAIBHOMY METO.LY, I03BOJISIE
TOBOPUTHU TIPO HASBHICTH MEBHOI KOHIIEMIII] iX 3aCTOCYBaHHS SK JIOTMOMIKHUX TeX-
HiuHuX 3ac06iB. To6TO 110 CyTi MOBa ¥i/1e PO TeXHIKY BiKPUTTS HOBUX (haKTiB, HAy-
KOBe MOSICHEHHS SIKUM TIOBUHEH JaTh KOMIIapaTUuBHUN MeTof [4, ¢. 26-27]. 3okpema,
710 TAKUX TEXHIYHUX TPUHOMIB yUeHUIl BiTHOCUTD: a) BUBUEHHS (PAKTIB MEPEKUTKY
paHHiX GOPM JIepKaBHO-TIPABOBUX SIBUIIL, 110 MOXKYTh MiCTUTHCST y 3BUUAsIX, 00PsI/Iax,
IOPUINYHIUX TTPUCJTIB’SIX Ta MPUKa3KaX, MPABOBUX MTaM SITHUKAX TOINO; O) BUBYEHHS
BCI€l CYKYITHOCTI TIPABOBIIHOCUH HApOJy 3a MEeBHUU Mepiojl HOTo icTOPil 3 METOI0
BCTAQHOBJIEHHSI TUX IHCTUTYTIB, 3raJIkKM IIPO SKi HeMa€ y I[PAaBOBUX IaM SITHUKAX,
O JTOCTIKYIOThCST; B) (DIJIOJIOTIYHUN TTPUHOM, CYTh SIKOTO TOJISITAE Y TTOPIBHSJIb-
HOMY MOBO3HaBCTBi; I') BUBUEHHS Mi(hOJOTIYHNX CKa3aHb, HAPOJHUX Ka30K, MMiCEHb,
OWJIVH, TIPUCJIIB'TB Ta MPUKA30K; /1) apXeoJoriyHuil puiiom [4, c. 27-50].

M. M. KoBaneBcbkuii 3a3Hayae, 1o yMoBoio 0i/b11oi abo MeHIol Ge3cmipHocTi
OTPUMAHUX JOCJIIHUKOM BUCHOBKIB MOKe OyTH JIHIlle OJHOYACHE 3aCTOCYBAHHS
SKIIO He BCIX, TO SIKOMOra OiibIIol KiJbKOCTI BKasaHMX Buile npuitomis. [lami,
OoTpHUMaHi B pe3y/braTi BUKOPHCTAHHS IUX 3aco0iB, MOoBMHHI abo chiBmazaT, abo
SIK MiHIMYyM He CyTlepedrTu OfuH oHOMY [4, c. 51].

CkIaoBOI0  4aCTWHOIO TEXHIKW  iCTOPUKO-TIOPIBHSIBHOTO  JIOCJII/IKEHHS
M. M. KoBaneBcbkuii, 1Mo CyTi, BBOKAE W «IIPUUOMU BUBYEHHS TPSIMUX JIPKEPET
icropii mpasa». [lo HMX BiH BifHOCHTB: a) 3aco0M (iOJOrIUHOI Ta KyJIBTYPHO-ic-
TOPUYHOI KPUTHUKU TEKCTY iCTOPUKO-TIPABOBOTO JOKYMeHTa; 0) 3BipEeHHSI Pi3HUX
PYKOIIMCIB IOCTI/KyBaHUX 00’€KTiB; B) BcTaHOBJEeHHsS Ta (ab0) BiIHOBJIEHHS X
Haiimepinoi pegakiii [4, c. 60].

© Hluzanv /1. A., 2015 9



TEOPIA TA ICTOPIA BEPXABU | [TIPABA

OTxe, Bpax0OBYIOUM BCe BUII[e3a3HAYEHE, MOKHA OKPECIUTH TEXHOJIOTIIO iCTOPH-
KO-TIopiBHsIbHOTO MeToy M. M. KoBaseBcbkoro (uB. TabuIio).

Tabuyst

TexHoJorist icropuko-nopiBHsuibHOro Mmetoxy M. M. KoBaseBcbkoro

Teopiss memody

Memooduxa docnioncenns

Texnixa docnioncenns

ITocmanosxka npobremu, sxy
cnio  eupihuumu 3a 00NoMo-
2010 memody: 1. Tlobymosa
icTOpii TPOTPECUBHOTO PO3-
BUTKY (opM CHIBKHUTTSI Ta
iX 30BHINIHBOTO BHPaKEHHH
y TIpaBi.

2. BuuenHs icTopii mpaBa
TOTO Y1 iHIIIOTO HAPOZLY.
ITioxoou do eupiwenns npo-
Gaemu: 1. IcTopuaHmii.

2. TllopiBusimpaUl  (TIpaBO-
BUIl, ab0 MOTMAaTUYHUN Tij-
XiJl 10 CTPYKTYPU METOAY He
BKJTIOYAETHCS, X04Ya MPSIMO
i He 3a1epevyeThes ).
IIpunyunu peanisauii nioxo-
dig: 1. IctopuuHoro -
OPUHIAT  BCeGIYHOTO — BU-
BYEHHS IOPIBHIOBAHMX iCTO-
PHMKO-TIPABOBUX 00 €KTIB.

2. lTlopiBHsANIBHOTO — TPUH-
IIATIA  BIZITIOBITHOCTI TIOPiB-
HIOBaHUX  iCTOPUKO-TIPaBO-
BUX 00’EKTIB OJHOMY PiBHIO
JIep:KaBHO-TTPABOBOTO  PO3-
BUTKY; BUILJIEHHS TOAIGHOC-
Teil  Jep:KaBHO-TIPABOBOTO
PO3BUTKY B TIOPiBHIOBAHUX
00’eKTiB; 0060B’SI3KOBOTO TIO-
sICHeHHS (PaKTiB MTPOXO/KEH-
H$I PI3HOTIIIEMIHHUMHU HapPOJI-
HOCTSIMU OJIHUX i THX JKe CTa-
JIIT PO3BUTKY.

1. Ilpu mpoBeseHHI TOPiB-
HSHHS K 1CTOPUKO-TIPaBOBi
o0’exT  HEOOXiHO  OpaTu
SIKOMOTa  OLTBIITY  KiJTbKiCTD
3aKOHO/IABCTB, MiHIMYM JIBa.
2. IcTopuko-ipaBoBUMHI
06’eKTaMu TIOBUHHI BUCTYTIA-
TH 3aKOHOJIABCTBA, 1110 HaJe-
JKaTh HapojaM, OJIU3bKIM 32
CBOIM CYCITIJIBHUM PO3BUT-
KOM.

3. Y mporeci 1poBeneHHSs
TTOPIBHAIBHOTO JOCJIKEHHS
IUTsE 3aro0iraHHsT TeHAEHIII-
HOMY TJIYMA4eHHIO BUITAIKO-
BO BUPBAHMUX TEKCTiB HOPMa-
TUBHO-TIPABOBUX [[KEpeJi He-
o0xinHe 6e3rocepesHe MoBHe
3HAMOMCTBO 3 TTaM SITHUKaMU
icTopii mpaBa MOPiIBHIOBAHUX
HapOJIiB.

4. Jlng BiTHOBJIEHHS TIEpBic-
HOI Ppemaxilii iCTOpUKO-Tpa-
BOBUX IIaM’ATHUKIB, 11O II0-
piBHIOIOTBCSI, Tpeba IijigaBa-
TH IX 3O0BHINTHIN (KpUTHKa
(opmu TekcTy) i BHYTPINIHIi
(KpUTHKa 3MICTy) KPUTHIIL.

1. Y npotieci icTOpuKo-110piB-
HSJBHOTO aHaJi3y 3 METOI0
BIIKPUTTS HOBUX (haKTiB MO-
JKYTh 3aCTOCOBYBATUCS TeX-
HIYHI TPUHOMM: a) BUBYEHHS
(baxTiB TMeEpekUTKY paHHIX
opMm  nmep;KkaBHO-TIPABOBUX
sIBUIL; O) BUBYEHHS BCi€l cy-
KYTTHOCTI TTPaBOBiIHOCUH Ha-
pomy 3a eBHU 1epios HOTo
iCTOPIii 3 METOI0 BCTAaHOBJIEH-
Hg CTapoJaBHIX IHCTUTYTIB;
B) (isosoriuamii  nipuiiom;
I') BUBYEHHS Mi(OJIOTIUHUX
CKa3aHb, HAPOJHUX Ka3OK,
nicenb, OUIUH, TIPUCTIB’IB Ta
MIPUKA30K; 1) apXeOJOTITHNN
TIPUIIOM.

2. Jlna orpumanHg Oijabli-
MEHIII Oe3CIiPHUX BUCHOBKIB
CJTi/T 3aCTOCOBYBATH SIKOMOTA
OIMBITY KiTBKICTh yKA3aHUX
TIPUIOMIB.

3. Jlani, orpumani B Xo/ii 3a-
CTOCYBaHHSI TMX TIPUIOMIB,
oBUHHI abo criBIagatu, abo
HE CYNEePEeYNTH OJIUH OJTHOMY.
4. Ilig vac icTOPWKO-TIOPiB-
HAJIBHOIO JOCJIJKEHHS CJILL
BUKOPUCTOBYBATU 1 TeXHiyHi
MPUIOMN aHaJI3y TOPIBHIO-
BaHux 00’ekriB: a) 3acobu

(isosoriyHOi Ta KYyJBTYp-
HO-ICTOPUYHOI KPUTHUKA
TEKCTIB  iCTOPUKO-TIPABOBUX

JIOKYMEHTIB; 0) 3BipeHHs pi3-
HUX PYKOIHCIB JOCJIKyBa-
HUX JIOKYMEHTIB; B) BCTAHOB-
JieHHs1 Ta (ab0) BiHOBJICHHST
X HAWTIepITol peaaKILii.
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Bucnoexu. Omnintoroun nHampaiioBanig M. M. KoaseBcbkoro y meTozmosorii
iCTOPUKO-TIPAaBOBOI KOMIIAPaTUBICTUKH, CJIiJ{ BII3HAYUTH, IO CTaBJEHHS 0 HOro
METO/ly Y HAyKOBOMY Cepe/IoBUIIl € HeopiHO3HauHuM. Tak, B. T. 30H0B Bigmiuas, 1110
«BU3HAYATBHOIO PUCOI0 ICTOPUYHOT KOHIIeM il KoBaseBChKOro € eKIeKTu3M 1i MeTo-
JTIOJIOTIYHUX OCHOB, 2 HAMaraHHsi BYEHOTO NMPUMUPUTHU Pi3HI HAYKOBI i/lei y paMKax
CBOET EKJIEKTUYHOI CXeMU M030aBJIs/Ii HOro METO[OJIOTTYHI TO3HUIT BHYTPIIIHBOT
IiJIiCHOCTI Ta mocyifioBHOCTI» [3, ¢. 149]. €. O. CxpuninboB HATOMICTh BKa3yBasB,
mo <«ribku M. KoBasieBcbkuii, 3 0HOTO GOKY, rIMOOKO OOTPYHTYBAB TTOPiBHSIIb-
HO-ICTOPUYHUI METOJl, a 3 IHIIIOTO — MPOJEMOHCTPYBAB, SIK MOTPIGHO 3aCTOCOBY-
BaTU HOTO Y iICTOPUKO-IOPUANYHUX JIOCHIKeHHSX...» [ 14, ¢. 24]. CyyacHi yKpaiHCBKi
BueHi, 30kpema, O. B. Kpecin ta I. M. Cutap Bingnauaots, o Buenns M. M. Kosa-
JIEBCHKOTO HEOE3INICTABHO BBAKAETHCSI MEPITUM HAYKOBUM 3aCTOCYBAHHSIM MOPIiB-
HSJIBHOI METOJI0JIOTIT B JIOPEBOJIOIINHUX TTPABOBUX JIOCHI/IKEHHSIX B YKpaiHi Ta
Pociticpkiit imriepii 3arasom [7, c. 46; 13, c. 81]. Iloromkyouuck y 1ijioMy 3 1Mo3u-
TUBHOIO OIIHKOIO HayKoBoro crazky M. M. KoBasieBchKoro, 1o1amo Iiie i Te, 1o BiH
yrepiie y BiTYM3HAHII KOMITapaTUBICTHUIN 311HCHUB SKICHY CIIPpoOy Po3poOKH Teope-
TUKO-METO/IOJIOTIYHOTO MiATPYHTI iCTOPUKO-TIOPIBHAJIbLHOTO MeTony. HesBaxkaoun
Ha Te, IO MMPU TEOPETHYHOMY OOTpyHTYBaHHiI cBoro meroxy M. M. KoBaseBcbkomy
O6paKyBaJIO Cy4aCHOTO CTPYKTYPHO-(DYHKI[IOHAJIBHOTO Ti/XO/Y, Y OiIbIIOCTI BUIA/L-
KiB BiH 3MIiI JJOCUTb BJIYYHO OXapaKTepU3yBaTU OKPEMi eJIeMeHTH Teopii, MeTOJUKHU
i TEXHIKM HOBOTO 3ac00y CITEIiaJbHO-HAYKOBOTO TTi3HAHHSI.
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M. M. Kovalevsky’s historical and comparative method in the context of structural and
functional analysis

Recent trends of the science of history of state and law development are convincing evi-
dence of the urgent need to improve and put in order all the methodological arsenal that is used.
Sometimes the question is raised more radically: historical and legal science immediately needs its
own means of scientific knowledge. This is due to the fact that in modern research on historical
and legal subject-matter, that is extremely complex, a scientist needs a qualitative methodological
tools acting primarily as a guideline in the vast historical and legal space. Comparative historical
and legal method is able to be one of those guidelines which main difference from other com-
parative means of scientific knowledge is a flexible combination of comparative, historical and
legal approaches. Despite the fact that this method is qualitatively different from the compara-
tive and historical, and comparative and legal ones they have development history in common.
M. M. Kovalevsky is considered to be the scientist who made the most weighty contribution to
the working out of that methodological tendency of legal science. The work of this pre-revolu-
tionary researcher in the field of legal comparative study is so fruitful that still remains a subject
of attention of various legal disciplines, including the history of state and law science.
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A lot of prominent history scientists and lawyers have repeatedly focused on M. M. Kova-
levsky’s historical and comparative method. Furthermore, M. A. Damirli, V. T. Zonov, O. V. Kresin,
M. N. Marchenko, N. Nikolaenko, A. H. Saidov, A. O. Tille, E. O. Skrypilyov, I. M. Sytar, G. V. Shve-
kov and others are among them. At the same time, despite the coverage of the individual elements of
M. M. Kovalevsky’s comparative method in the scientific literature, the holistic view of its structure
and functions of each of its components is not formed yet. Appropriate research using structural and
functional approach is required.

The purpose of this scientific paper is the structural and functional analysis of M. M. Kova-
levsky’s historical and comparative method by isolating its elements such as the theory, methodology
and research technique. As a result, this should allow to debate about the importance of this way of
knowledge for the development of law comparative study as the subject matter at hand.

In his work «Historical and comparative method in jurisprudence and ways of studying the
history of law» M. M. Kovalevsky seeks not only to prove the importance of comparative way of
knowledge for research in the field of law, but also provides initial theoretical and methodological
reasoning of the new method. In the context of structural and functional approach to the content
of M. M. Kovalevsky’s historical and comparative method it is already possible to single out its
necessary elements such as the theory, methods and research technique, indicating the scientist’s
attempts to develop a certain concept of use of this means of knowledge. In particular, he reveals
the theory of his method by setting tasks of building the history of progressive forms development
for living together and studying the history of law of one nation or another and also through
historical and comparative approaches to their solution. In M. M. Kovalevsky’s work we can also
find the principles of the research objectives use which are the basis of his method theory. Meth-
ods and technique of historical and comparative analysis subject to the requirement to compare
the largest possible number of objects, in the form of legislation, that should belong to peoples
which are close in their social development, and are specified in the appropriate practical recom-
mendations. In addition, M. M. Kovalevsky directly indicates the possibility for involving other
methodological ways during the comparative analysis to obtain new facts.

Estimating the M. M. Kovalevsky’s efforts in the methodology of historical and legal com-
parative study it should be noted that the attitude to his method in the scientific community
is controversial. While agreeing, in general, with a positive appreciation of the M. M. Kova-
levsky’s scientific heritage it should be pointed that the scientist first qualitatively tried to
develop theoretical and methodological basis for the historical and comparative method in the
domestic comparative study. Despite the fact that while theoretically reasoning his own method,
M. M. Kovalevsky lacked modern structural and functional approach, but in most cases he was
able to aptly describe the individual elements of the theory, methods and technique of the new
means of special and scientific knowledge.

Key words: method; historical and comparative; comparative; structure; theory; methods;
technique.
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CYAU 3BNYAEBOIO INPABA HA
TEPEHAX TIOCTPAAAHCBKMX AEPXKAB:
ICTOPIA TA CYUACHUN CTAH

Cmammio npucesueno numantim UHUKHEHHS, PISHOManim1ocmi ¢gopm ma peopmysanis mpa-
OQuyitinozo (Hapoonozo) cydouuncmea na mepenax nocmpadsHcvkux depicas. Ipoananizoeano opeani-
sayis ma Qynxyionyeanns mpaduyitinux cyodie, sxi icnysaiu y opyeii norosuni XIX — na nouamxy
XX cm. Hasedeno npukiadu 6iopodicenns cyois 36uuac6ozo npasa. 3pobieno UCHOBOK, W0 CYMHICmb
i npusHauenns mpaouyitnozo cyoOUUHCmMea 3 MOMEHMY 11020 GUHUKHEHHSL I 00 CbO200HIUHDOZ0 OHsL He
aminunacs. A omoce, cyou 36UUAEB0Z0 NPABA — Ue He NPABOBULL papumem, a Hesi0 eEMHULL KOMNOHEH
nPUPOOH020 NPABOBOZO PO3BUMKY CYUACHOZ0 HAUIOHALLHOZO CYCHLILCMEA.

KmouoBi cioBa: 3BMuaeBe 1paBo; Cy/Iy TPAAUILIITHOTO 1IpaBa; IUBIJIbHE CYJIOUYNHCTBO; MPUMUP-
JIUBI IIPOIELYPHU.

Bacunveg C. B., kannuzaT 10pUANYECKUX HAYK, JOLEHT, TOLEHT KadeApbl IPaskAaHCLKOTO IIPO-
necca, HammonanpHelil fopundeckuii yauBepcuteT nmenu SJpociasa Myaporo, Ykpansa, r. XapbKoB.
e-mail: vasill66@mail.ru ; ORCID 0000-0002-7403-8162

Cyzapl 06BIMHOTO MPaBa B MOCTCOBETCKUX OCYAPCTBAX: UCTOPHS U HbIHEIIHEE TOJI0KEHHEe

Cmamvs noceauwena 60npocam 603HUKHOBEHUSL, PA3HO00PA3Us (Popm U peopmuposarius mpa-
QuuuonHnozo (HapodHozo) cyoonpPou3sOOCmea Ha Meppumopuu nocmcogemckux zocydapcms. Ilpoa-
HAIUSUPOBAHBL OPLAHUSAUUS U PYHKYUOHUPOBAHUE MPAOUUUOHHBIX CYD08, KOMOPbLE CYULLCTNBOBANU
6o emopoti norosune XIX — ¢ nauanre XX 6. Ilpusedenvt npumepol 603poxcoenus: cyoos 00viun020
npasa. Coenan 6b1600, Umo CYuHOCMb U HASHAUEHUE MPAOUUUOHHOZO CYOONPOUIB0ICEA C MOMEHMA
€20 BO3HUKHOBEHUSL U 00 ce200HswHez0 OHsl He usmenuiacy. Credosamenvio, cyovl 00bIUH020 NPasa —
MO He NPasosoll papumem, a HeOMbEMACMbLL KOMNOHEHM NPUPOOHO20 NPABOBOZ0 PA3CUMUSL COBDE-
MENH020 HAUUOHALLHOZ0 00UWeCEa.

Kmouesble c1oBa: 0OblYHOE IPaBO; Cy/bl TPAAULIMOHHOIO MIPaBa; TPaKAAHCKOE CyAONPOU3BOI-
CTBO; IPUMUPUTEJIbHbIE IIPOIe/LyPhIL.
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ITocmanoexa npooaemu. JlocnikeHHs CyIiB 3BMYAEBOrO IIpaBa He € HOBUM
HAIPSIMKOM Yy BITYM3HSHIN opuanuHiil Hayii. OgHak ciij 3a3HAaYUTH, 10 JaHe
MMUTaHHS BUCBITIIOBAJIOCS B OCHOBHOMY B iCTOPUYHOMY Ta eTHOTpaiuHOMY acleKTi,
i, 9K TTPaBUJIO, Y BiJTHOIIEHHI KOHKPETHUX KpaiH uu Hapo/iB. IOpuanunoro anamnisy
opranizailii Ta (hyHKIIOHYBaHHS TPaAUIINHUX CY/iB, SIKI ICHyBaJud Ha TEepUTOPii
MOCTpa/IsIHCbKUX zlep:kaB y Apyriit nososuHi XIX — Ha noyatky XX cT., HE TIPOBO-
nunocs. A 3 ypaxyBaHHSM TOTO, 1O Y A€IKUX TOCTPAITHCHKUX JiepsKaBaX HOPMU
3BUYAEBOTO MpaBa 30€Peryncst i Ai0Th HAaBiTh B CyJaCHUX yMOBAaX, € HEOOXilHICTh
BUBYEHHS HAPOJHOTO MPABOCY//IA 3 yPaXyBaHHSIM iCTOPUYHOTO JIOCBi/lY, BPAaXOBY-
104N Te, IO CelliaJbHi HAYKOBI JOC/I/KEHHS 3 JaHOI TIPpoOIeMaTuKY BiJICY THi.

Ananiz ocmannix docnioxcens i nyonixayiii. 3HaYHUN BHECOK Y JOCIIZKEHHS
SIK 3BUYAEBOTO TIPaBa, Tak i TpaauiiiHoro cypounHcTa 3pobuiu T. €. HoBuirbka,
3. 1. €uikees, M. M. Kosasescokuii, M. €. Cnabuenxo, C. JI. Dykc ta in. Dparmen-
TApPHO Bi/ITIOBi/IHI MMTAHHS PO3TJSAAAINCH Y MPAISIX OKPEMUX BUYEHUX-TIPOIleCyasic-
tiB: C. D. Adanacnena, B. B. Komaposa, €. A. Hedeapena, C. 0. CepebpenHikoBa,
Il. O. @ypcosa, M. X. XyTus.

Mema cmammi — BUSBUTH HA OCHOBI BUBYEHHS CY/IiB 3BUYAEBOTO IPaBa, IO
iCHyBaJIM Ha TepeHaxX MOCTPANTHCHKUX JIepsKaB, 1X PI3HOMAHITHICTh, O3HAKU i 0CO-
6smBOCTI (DOPMyBaHHS, a TAKOK MTPOAHAII3YyBaTH CydacHi (HOPMU IIUX CY/IiB.

Buxnad ocnoenozo mamepiany. BinnmpaBHUM MTyHKTOM HAIIOTO JOCJIi-
JUKEHHST OpraHisallii TpaJuIliiHOTO CY/IOYMHCTBA TOCTPANSHCHKUX JIepKaB CJIijl
BBaskaTy JApyry mosoBuHy XIX ct., Komu Oyau copmMoBaHi OCHOBHI TEpUTO-
pianbni Mexi Pociiicbkoi immepii. Came B IIUX KOPJOHAX IMPOKUBAJIA HAPO/IH,
K B II0JaJIbIIOMY ODOPMUJINCS PAASHCHbKUMU pecinybaikaMu, a MOTiM 1 He3a-
JeXXHUMU JepkaBamiu. KpiM Toro, 3a3HadyeHunii 4yac TOB’SI3aHUI 3 TTPOBeeHHIM
cynoBoi pedopmu B 1apcebkiii Pocii, sika cTasa momToBXOM /il aKTUBHOI Hay-
KOBO-JIOCJIIHOT [isLTBHOCTI TOPUCTIB Ta icTOpuKiB. Bumawi HuMum poboTH TIPO
0COBJIMBOCTI CYZIOYCTPOIO 1 CYJOYMHCTBA OKPEMUX PErioHiB iMIepil cTaiau mep-
HIO/IZKEpeIaMy JIJIsl MaiilOyTHIX TIOKOJIiHD JOCJIIHUKIB.

Cyan 3BUYA€EBOTO TpaBa iCHYBAJIM y PI3HUX HAPOJIB i HAPOAHOCTEH 3 MaBHIX
yaci. CaMOOYTHICTh TOTO YK IHIIOTO TPAAULIAHOIO CyLy 3ajeKaau Big Takux (ax-
TiB SIK TEPUTOPiabHE PO3TAINTYBaHHS IPOMA/IU, PiBEHb €KOHOMIYHOTO 1 KYJBTYPHOTO
PO3BUTKY, BUJI PEJITii i T.11.

Tax, €. 1. Axymkin Buisnge BiciM (GopM CeTHCHKOTO Cyy, IO ICHYBaJIW Ha
noyatky XIX ct. B Pocilicbkiit immiepii: caMocy/i, CiMeHHUI CyJl, TpeTeichbKUuil cy,
CyJl CYCifIiB, Cy/l CiTbCHKUX CYJJIIB, CY/l CLIBCBKOI CXOJIKU, CYJ BOJIOCHOI CXOJKH,
BoJiocHU# cyn [1, c. 24].

Y pesysbraTi TIpoBesieHoi censtHebKoT pedhopmu 1861 p. 3akoHoMaBUO OYB CTBO-
PeHUil 60a0CHuUil Yo, IKUN CTaB HABAKJIUBIIINM €JIEMEHTOM CEJISTHCHKOTO CaMo-
BPS/IyBaHHS i MeXaHI3MOM peasisailii HOpM 3BUYAEBOTO TpaBa. BiH mpeicTaBisB
co6010 yCTAaHOBY, sIKa MOEAHAMA B OOl TPU JOCUTH PI3HOPIAHI 3acaju: CTAaHOBICTB,
CYZIOBY aBTOHOMIIO CEJISTHCHKOTO HaceJeHHS Ta KEPiBHUIITBO B CY/IOBUX PINICHHSAX
3BUYAITHUM TIPABOM. [PYHTYIOUMCHh HAa HAPOAHUX TPAAMIIIAX, IOPUINIHUX 3BUIASTX
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POCIiiiChKOTO ceJia, BOJOCHI cyau Oaunjii CBOE TOJIOBHE 3aB/IaHHs X HisK He B TOMY,
11106 TToKapaT BUHHOTO, a B TOMY, 1I[06 IPUMHUPUTH CTOPOHMU, 30€PerTH BHYTPIIITHIO
COJIiIapHICTh CiIbChbKOTO CBITY [2, ¢. 183—-1835].

BoJiocHi cyam 3aiiMann sikech TIPOMiKHE CTAHOBHUINE MiK OONTMHHUME i 0i-
HiltHUME cyfaMu. X OCHOBHA BiZIMiHHICTD BiJl CITbCBKMX CYJIiB HOJSATAA Y POSIIISAL
CIIpaB Ha Ii/ICTaBl He TiJIbKU 3BUYAI0, ajie I 3aKOHY.

3aKOHOaBYl OCHOBM JIisIBHOCTI BOJIOCHOI fOCTHUIT Oysm chopmyIboBaHi
B craTTsax «OOIIEero MoJI0KEeHUsT O KPECThsIHAX, BBIMIEANINX U3 KPEIIOCTHOI 3aBU-
cumocTuy, onpuiogaenoro 19 miororo 1861 p. Tak, 10 KoMmIeTeHINi BOJOCHOTO
Cy/ly CTaBUJIUCS «SIK CITOPU i TMO30BU MiK CeJISTHAMH, TaK i CIIpaBU 10 MaJTOBaK-
HUM iX ipoBuHaM» (cT. 95). BosocHoMmy cyy M103BOJISIOCS PO3TJSIATH ITUBIJIbHI
CIIPaBU BUXOJSYM 3 <«MIiCIIeBUX 3BUYAIB 1 MPaBUJ, MPUUHATUX Y CEJISTHCHKOMY
no6yTi» (ct. 107). BosocHuii ¢y 36upaBcst KOKHI [[Ba TUIKHI, TIEPEBAKHO 110 HEJli-
JISIX, TIPOTE TP HEeOOXiMHOCTI BOJOCHUI CTapIIMHa MIr CKJIMKATH WOTO i B iHIIII
JleHb, i yacrinre (cT. 94).

Y 6inopycbkux rybephisix Pociiichbkol iMriepii Tak camo [isiB BOJOCHUH CY/I,
KWl (hopMyBaBcst MUIsAXoM BUOOPiB. Sk 3a3Havae A. A. 3aropHoB, BOJIOCHI CyI1
3aCHOBYBAJIMCS JIJIs BCIX KaTeropiil cesisiH; OCHOBHA MeTa CYJO0BOTO PO3TIAILY
B HUX — NPUMHUPEHHS CTOPIH 3 ypaXyBaHHSM $SIK NPABOBUX, TaK i MOpaJbHUX
HopM. CeJsisTHM 3BepTaJNCh B BOJOCHUU CY[ /JIs BUPIIIEHHS TPYAOBUX CIIOPIB,
KOH(MJTIKTIB 11010 TOIIy BJACHOCTI, JJIsI 3aXUCTY 0cOOuCTOI rigHocTi. BomocHumit
cyn 3abesledyBaB MIBUAKICTDH, JENIEBU3HY 1, 10 y’Ke€ BasKJNUBO, 3PO3YMITICThH
CyIOBHX pitenb [3, c. 42-50].

VY uyBamicbkux censti Kazancbkoi ryGepHii, ik i B iHIIMX eTHOCIB OaraToHallio-
HaspHiN Pociiichkiii iMrepii, y apyriit mojosuni XIX — na nmovyarky XX cT. hyHK-
LIOHYBaIU OCOOMUBI MUpCvKi cyou, MO TIpajlyd BeJIMYE3HY POJIb B CENSHCHKOMY
cycribHOMY KUTTI. [OJTOBHOIO METOIO TMX CY/iB OyJI0 TPUMUPEHHST KOHBIIKTYTO-
yrx cropid. OOMMHHI Cyin YacTo WM B PO3Pi3 i3 3aKOHOM i OMilliitHUM CcymoM,
PO3TJISA/Ialoun SIK 1UBIJIbHI, TaK 1 KpUMiHAJIbHI cripaBu. YyBani HajaBajau mepeBary
BPETYJIIOBAHHIO CITOPIB i KOH(MJIIKTIB, K TTPaBUJIO, BCEPEANHI TPOMAJIH, CTABJISINCH
CKeNTUYHO /10 odittiiiHoro BosocHoro cyay [4, c. 31-38].

YV npyriii mosouni XIX €T. B cTaHUIIAX, 1 0COOIMBO B XyTopax obsacTi Bilicbka
JloHCHKOTO TTPOBOIMJIA CBOIO JIISIIBHICTD IICTh BUIB TPAAUIINHAX CY/IiB, SIKI TIPU
BUPIIlIEHH] CyZIOBUX CIOPIiB KEPYBAJIUCS BUKIIOUHO HOPMaMM 3BUYAEBOTO TIPaBa,
a He HopMamu odiriiiHoro 3akoHomaBcTBa. Maerbest mpo Taki cyam, sk 1) cyn
CTaHMYHOro abo XyTipChKOro otamaHiB; 2) cya crapiiimub (poc. cyd cmapuxos);
3) cyn moHATHX; 4) cyA XyTipChbKOi TpoManau; 5) TpeTeiichbkuii cym; 6) «cneriaib-
HUIT», <€KCTPEHUI» Cy/Il.

OcobusinBe Miciie y JOHCHKUX KO3a4MX TPOMAJAX 3aMasd Canuuni cyou, siki
(opmyBanucs 3 MpU3HAYEHNX CTAHUYHUMU OTaMaHaMU KO3aKiB.

[Tponec cynoumHcTBa Ta BelleHHS [AIJOBOJCTBA B CTAHUYHUX Cy/AaX pery-
JIIOBaBCS HOpMaMmu 3BUYa€BOTO mpasa. Ilig yac cynoBux 3acijlaHb TOBOPUJIM BCi
BiZipasy, He JOTPUMYIOUMCH HisIKO1 Yyepru: i cy/ii, i CTOpOHU cIopy, i CBiJKH, 1 BCi
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npucyTtHi Ha cyzi. JloHchbKka Ko3aya oOumHa B 0coOi THX CBOIX 4YJIEHIB, sIKi 3i0pa-
JIUCST CJIyXaTH PO3IJISI/L CIIPABU, BIIKPUTO BUCJOBIIOBAJA CBOE CXBAaJIeHHs abo
OCy/l, TUM CaMWM TIEBHOIO Mipoio BITMBaoun Ha cyaiiB. Cami cymi Takox BCTY-
il B CyNepeyky 31 CTOPOHAMHU CITOPY, 31 CBiJIKAMU 1 OINH 3 OJIHUM 1, BUCTOBJIIO-
104U CYMHIBH 1 CBOIO HE3TO/Y 3 IYMKOIO 1HIIUX, ITYCKaJIW B XiJl )kapTu i Jaiky. Bce
1e pobusiocs BiAKpuTo i psimo |5, ¢. 83].

Y mHaykoBill jsiteparypi 3ramyiorbcs Hapooui cydu mysemuyie TyprecTaHchbKOro
kpato, AkMomHebKoi, Cemuniamatnachkoi, CeMUpedmHChKOI, Ypanbebkoi i Typraii-
ChKOI obJacreii.

Cy/u 3BUYa€BOTO MpaBa «CTapoi YKpainus» Oy/v KiibKoX BUAIB: 1) konui cyou —
3BUYAEBOTO MOXO/KeHHS. BOHM CKIMKaINCA ClJIbCBKOIO TPOMAJIOI0 — KOIOI0 — LIS
HaWPI3HOMAHITHINNUX CIpaB. ¥ KOMIIETEHIII0 KOITHOTO CYAY BXOJUJIO BUPIIIEHHI
CIIpaB IUBLIBHOIO XapaKTepy, a KpUMiHAJIbHO-KaPHUX — BUIIAJKHU, KOJIU 3a01THii OYB
HeBigomuii Hikomy. Cyy KOTH TiisigTana BCst OKOJIHILS; 2) 3BUYAeBOTO MTOXO/IZKEHHS
6yB 1 xozaypruil cyd paonui. O6KaTyBAaHOTO CTABUJIN HA Pajy, KOTpa PO3TJIsijiasia
CrpaBy i 3a BUMHEHY MIKOAY Kapasa. Takuii cyx OyB Ha 3anopizkxi; 3) cirbcoki cyou
MPU3HAYAIUCS [IJISI CEJISTH IAHOT OKPYTH, ajle MOTJIN CYUTUCH TaM i CTOPOHHI 0COOM.
Cxmamanues Ti cyim 3 OTaMaHa, BiliTa, KiJTbKOX KO3aKiB 1 MOCITOJIUTHX.

Vei i cyan ckaukanucs ad hoc, oTke He OyJIM CTaTUMU IHCTUTYIISIMHE, K 1 Cy/IH
SApPMapKOBi, KOTpi 30upanucs Ha Gasapax /s PO3LJISILY CIpaB Toprosux [6, c. 238].

Ak 3asnavarors P. Hlangpa i M. Benpiit, B icTopii yKpaiHCBKOIO Cy/JO4YMHCTBA
OyJIi KOTIHI Cyii YKPaiHCHKOTO MpaBa Ta 300pOBi Cy/il BOJOCHKOTO TIpaBa, K JisiTi
Ha PI3HUX YKpaiHChbKUX 3eMJiax ax 10 cepeanau XVIII ct. 3a cBo€o npupoioio 1ie
Oy TPOMAJICHKI Cy/IH, pillleHHs SIKUX 06a3yBaJioCh Ha YKPaiHChKUX IIPABOBUX 3BU-
vasx. CIiJbHOIO PUCOI0 300POBUX 1 KOIMTHKX Cy/AiB OyB IXHIiT IPUMUPHUI XapaKTep,
aJKe OCHOBHUM 3aBJIAHHSIM TAKOTO CyIy OyJI0 MPUMUPUTH CTOPOHU Ta 3a0€3MeUnTH
MIPABOIOPSIIOK Y MeKax ClIbCbKOTO OKpyTy [7, ¢. 116—125].

Oco06uBoI0 crierudiko BUPI3HsIIACS OpTaHi3allis Cy/iB 3BUYA€BOTO IPpaBa
y HapoziB IliBniunoro Kaskasy. Hampurian, 114 BailHaXChbKUX HApOJiB (YedeH-
1iB, iHrymis, 6anbiiiniB) xapakTepHuM OYyJIO BUPIIIEHHS CIOPIB Y TaK 3BaHUX
matinax (reiinax).C. A. HaraeB Bu3Haya€ 4edyeHCHKUN TEI SIK MAHCTBO, TOOTO
acoriario poAUHHNX i HecTopigHeHnX (COIiaTbHUX) TPYII, 00’ €IHAHUX €UHUMM
COIiaTPHUMU, EKOHOMIYHUMU iHTEepecaMu i MipoJoTiuHO0 criopigHeHicTIO. Tain
Bizlo6pakae 03HAKU CTAaHOBO-KAacTOBOTO, IIpodeciiiHoro, reorpadgiuyHoro Ta eTHiu-
HOTO XapakTtepy [8, c. 4].

BHyTpiTaiilioBuil ycTpiil BalHAXChKOIO CYCIIJIBCTBA OYJIO 3aCHOBAHO Ha JOTPU-
MaHHI Ta BUKOHAHHI BCiMa HOro 4jieHaMU OCHOBHUX IOPUAMYHUX HOPM a/aTiB, AKi
MOJISATaJIM B OCHOBHOMY Y IUTAHHSIX KPUMIHAJBHOIO XapaKkTepy, a TaKoX y cimMei-
HUX 1 clIaJIKOBUX crpaBax. [IpaBoBuil iIHCTUTYT BalfHAXCHKOTO Tailla BCTAHOBJIIOBAB
JUIS CBOIX YJIEHIB, a TAKOK 3arajioM YChOMY CYCIHIJIbCTBY 23 HaWOiIbIN BasKINBUX
CYCIIJIBHO 3HAUYYIMIUX Ta 0OOB'SIBKOBUX TPUHIIUINB, Cepell IKHX MOKHA BUITATH
HacTymnHi: 1) KoKeH Talill MaB CBill TIpe/ICTaBHUIBKUI opran — Paja crapiiinivg;
piments Paau crapiiinmin 6y10 060B’I3KOBUM /ISl BCIX YJIEHIB JAHOTO TAMILY; TAKOXK
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000B’sI3KOBUM i1 Ge3zarepedruM OyJI0 Al KOKHOIO YjieHa Taillly PillleHHsI TOJOBK
Taiiiy (Tamann); 2) Paza crapiiiinyi taiiny o6upaiacst 3 4rcaa MyJApuX i IaHoBa-
HUX JIIOJIeW TIOXUJIOTO BiKY, ajie He3aJIesKHO Bijl MAWHOBOTO 1I€H3Y; X04a HOMIHAJIbHO
noca/a wiena Pau crapiitnms i OyJia 1oBiuHa, MPOTe iCHYBAIO TIPABUJIO, TIPU SIKOMY
iioro Morsin 3MictuTy; 3) Paga crapifinmue Talimmy 3aciziana BiIKPUTO: KOXKEH dede-
Hellb 3a CBOIM OaskaHHSIM Mir OyTH IPUCYTHIM Ha HbOMY, OTPUMATH CJOBO i BUCJIO-
BUTU CBOIO yMKY; ITiCJg OCTaTOUHOTO BUPIilIeHHS NMUTaHHA Ha Paji nmpaBo roJocy
MaJIi TiIbKU BUOOPHI usieHn; 4) yci wienn Paau crapiifiins Masm pisHi mpasa [9)].

Y JlarectaHi cy/ioM 3BUYAEBOTO TIpaBa BUCTYIIAIU CLIbCbKI CX00KU, sIKi 30mpa-
JIMCS 3 HAPI3HOMaHITHININX MUTaHb. PillleHHS CXOAKW, IPUMHSITE MO0 KOHKPET-
HOTO BUIIA/IKY, B TIOAJBIIOMY, TIPH GAraTopa3oBOMY 3aCTOCYBaHHi, CTABAJIO aJaTOM
y BCIX aHAJIOTTYHUX BUIIQ/IKAX.

Y T0ii ke yac cy10Bo-1porecyanbhi Hopmu y Jlarectani 6yiu 106pe pO3BUHEHUMI
i po3pobieHMH, Jie PIillleHHs aJIaTHOTO Cyy cTaju 3anucyBaTucs e B XV-XVIII
CT., 3acTOCOBYIOUM apabcbky MoBy. ¥ peritu Hapoxis ITiBHiunoro Kaskasy cymo-
YUHCTBO OYJI0 YCHUM, 1 TIPOIEC CYJIOUYMHCTBA MIT BapiloBatucs. Sk mpasuiio, cyo-
BUIl 1Ipoliec BKJIIOYAB YOTUPU €TaIlU: CIIOYATKY CJayXasacsl cKapra 1nosnBaua, MoTim
BUIIPaBJIaHHS Bi/IIIOBiIava, IMICJAd 4Oro BUCTYHAJU CBIIKA i, HApPENITi, BUHOCUBCSI
BUPOK. Bupok BuHOCHBCS Oisbimictio rosocis. IIIMPOKO MpaKkTUKYBaBCS iHCTUTYT
OUMCHOI TTpucsru. PineHHs cyy KOHTPOJIOBAJINCS TPOMA/ION0, iCHyBajia PO3BUHEHA
cucrteMy OONMHHUX CAHKIIHN, KA 3aCTOCOBYBAJIACS TI0 BiJHOIIEHHIO 10 THX, XTO
3 SKUXOCDH IIPUYNH BiJIMOBJISIBCS BU3HABaTH i BUKOHYBaTH cy/10Bi pimenns [10].

[ToyaTox XX cT. 03HAMeHyBaBcs MMOCUJIEHHSAM [ciamy Ta icjaMChbKUX PYXiB Ha
[Tisniunomy KaBkasi, B Tomy 4mcJii i 3a po3nmmmperHs cdepu mapiaty B TpaBOBOMY
HOJI TOPIIiB, 3 OAHOrO GOKY, i crpobaMu POCICHKOI aMiHiCcTpallii MOAepHi3yBaTH
TOPSHCBKUI aJlaT y paMKax POCICbKOro mpasa i Jiep:KaBHOCTI, — 3 iH1Ioro. Tak,
BILIMB MYCYJIbBMAHCBKOTO TIpaBa Ha TpajuIliiiHe amaTHe cymounHcTtBo OceTii mpo-
SBUBCS B HacTyrmHoMy. [lo-miepiie, 3aMicTh alaTHUX TiIPCHKUX TIPUCST HA aMyJieTax
Gysa BBeleHa mpucsira 3 BukopucranusiMm Kopany. Ilo-apyre, pozsutok Iciamy Ha
[TiBHiunomy KaBkasi BIUIMHYB Ha Te, IO, MOPSJ 3 aBTOPUTETHUMHU OOUMHHUMU
JiflepaMu — CTapilliMHAMU, 10 CKJIaJy aJaTHOTO CYAY CTaJu BXOJWTH TIAaHOBaHi
icsaMcbki Jiijiepu. Hapernti, B ipoiiefypy TPaJuIliitHOTo a/JaTHOrO MPUMUPEHHS, 1110
3/1IICHIOBAJIOCS Y TIPOIECT BPErYJIIOBAaHHS CIIPaB, OB sI3aHKUX 3 BOUBCTBOM 200 mopa-
HEHHSIM, CTaB BKJIIOYATHCS HaMa3, IIPOBeleHn il MyJLioio abo edenii abo B Oy IMHKY
norepisioro, abo Ha Moruii Bouroro [11, c. 13].

Y Kabapi, i1 BILIMBOM HapChKOI ajiMiHicTpallii, TpaaniiiiHuii Hal[ioHaIbHUI
cyn 3aminuB KabGapAWHCHKUI TUMYaCOBUU CYJI, TOJOBOK SIKOTO CTaB TOJOBHUI
kHs3b Kabapau. TosoBHMI Kaiiii mMir OGyTH HPUCYTHIM Ha CyIOBUX 3aciTaHHIX
y THUX BUIIQJKaX, KOJU PO3JsAANNCS ciMeiiHo-moOyToBi criopu. OmHave cTBOpE-
HUI Cy/I TIPOJIOBKYBAB KepyBaTHCs B OCHOBHOMY HOPMaMU ajiaTa, o Oyjiu Bigomi
kokHOMY Kabapawniesi. Cynosi meperBopenHst Kabapau y Apyriil 10J0BHHI
XIX cT. 03HAMEHYBAJIUCS CTBOPEHHSIM OKPYICHOZ0 C08eCH020 cydy. Biabin Bax-
JIUBI KPUMIiHaJIbHI cipaBu (HaHECEeHHsI paH, KaJillTBa, BUIAJAKOBI BOMBCTBA, Kpa-
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Jli’KKa, 3TBAJITYBAaHHA) PO3IJISANAINCH OKPYKHUM CYZIOM i3 3aCTOCYBAaHHSIM HOPM
azara. [pibui cupaBu — ayavhum cydom i3 3acTOCYBaHHAM HOPM azara. /IyXoBHi
cripaBu posOupascss HopMaMu Iapiary (posipanHs Huio0y, nomig cim’i Ta
maiina). Il cymoBa cucrema OyJia TpHUCTOCOBaHA /10 3aJ0BOJIEHHST MOTPed yCix
MPOMIAPKiB CycHiibcTBa i yxoBeHcTBa [12, c¢. 10-12].

YV Ipysii y apyriii nosouni XIX cT. ciibchbKa rpoMaja o0upasa CilbCbKux cyo-
0is, SIKi MaJii IPABO PO3OMPATH CEJITHCHKI IUBIJIbHI TO30BH.

YV mycynbmancbkux nposiniisx (KybuHcebke xancTBo, BakuHCbKe XaHCTBO)
TPaAUIIITHI Cy/In PO3TJISAAANIN CIIPABU 3a MApiaTChKUMU 3BudasiMu. Y €iricaBeToi
(TsiHzke) nigam okpemi cyid JIJis TATAPChKOTO 1 /1711 BIPMEHCHKOTO HACeJTeHHS.

TakuMm urHOM, Ccyz 1Mo agary GyB XapaKTepHHUM st BCix Haponi IliBHi4HOTO
KaBkazy cyzoBuM iHCTUTYTOM. ¥ TOW JKe 4ac, moumHaooun 3 cepeaunn XIX cr.,
peanidyeThbesi paBoBa nosituka Pociiicbkoi immepii Ha [liBHiunomy Kaskasi, sika
MoJIsiTajia y BUPINIEHHI /IBOX OCHOBHMX 3aB/aHb: 1) CTBOPEHHI MEBHOI aaMiHi-
CTPATUBHO-CYCIIIBHOI crcTeMu, sika OyJia 6 37aTHA TATPUMYBATH IPABOMOPSIIOK
y TIpChKMX TrpoMmajax; 2) BKJOYEHHI MiBHIYHOKABKa3bKUX HAPOJiB sIK Cy0'€KTiB
Pociticbkoi smep:kaBu B 3arajbHOJIEP;KABHY CYCITIJTbHO-Q/IMIHICTPATUBHY TIPABOBY
cucremy i HabyTTsI HUMHU BCiX mpaB i 000B’sI3KiB pociiicbKoro migganoro. s Bupi-
nieHHs: 1ux 3aBaanb y 1860-Ti Ta HacTynmHi POKM pociiichbka ajMiHicTpallisi BCTa-
HOBUJIa B TIBHIYHOKABKA3bKUX TPOMajiaX MOPSIOK, SKUH TPOiCHYyBaB 6e3 3HaUHUX
3min 10 oyarky 1920-x pp. [13, c. 156-157].

¥ kopinnux HamionajapHocteill TarapcTany, B TOMY YMCJI CIIBCBKOTO HACeJIeHHS
DepranchbKoi JOJTUHU, aXK 710 JKOBTHEBOTO 1epeBopoTy 1917 p., icHyBasm paau akca-
KaJIiB CIJIbCBKUX TPOMAJ, SIKi 3a3HATU <«JiehopMallii» CIOYaTKy IapChKOIO ajMiHi-
crpaitiero PociiicbKoi iMTepii, a ToTiM MOBHICTIO JIIKBIJIOBaHi PaJsSHCHKOIO BIA/I0I0,
11030aBUBIIM, TAKUM YUHOM, KOPiHHE HaceJeHHs IIpaBa HaBiTh Ha MiclieBe, HU30BE
caMoBpsizlyBaHHs B Maciitali kumaky ta ayay [14].

3HAUHY POJIb Y BJOCKOHAJEHHS 4K IHCTUTYTY TPAJUIIIHOTO TIPABOCYIS, TaK
i HOpM 3BMYAEBOTO TpaBa 3irpaB Ka3axChKuil cyo 6iis.

OCHOBHUMM TNPUHIMIIAMK iSJIBHOCTI cyay OiiB Oy/M CIIpaBeMBiCTh, TJac-
HICTb 3 HE3MIHHMM ypaxyBaHHIM MOpPAJbHUX MiJIBAJIMH Ka3aXCbKOTO CYCIIJIbCTBA.
Tos10BHOIO MeTOIO cyy OiiB HOPSJ i3 BCTAHOBJIEHHSM CIIPaBeAJNBOCTI OYJI0 BU3HA-
YeHHsT MUISXIB JIJIsT IPUMUPEHHST BOPOTYIOYNX CTOPiH. 3 Ii€f0 MeToro cya OiiB 1mpu
MPUAHATTI OCTATOYHUX pillleHbh BCeOIYHO BPaxOBYBaB KOHKPETHI 0OCTAaBUHU COIli-
aJIbHOTO, MAfHOBOTO Ta iHIIOTO CTaHy CTOPIH.

Cynui-6ii HikuM (hopMabHO He 0OUPAINC i He 3aTBEePIKYBaKcst. BoHu TinbKu
Toi OyJIM CyAAsMHU, KOJU 0 HUX 3BEPTAJMCS JIOAU 3 II030BOM i TLIbKKM BTpaTa
aBTOPUTETY 1030aB/siia IX BUCOKOro 3BaHHs cyaiai. Haperri, 6ii npucrynamm g0
POBIJISIY CyIOBO-TTO30BHUX CITPAB TIJIBKU 32 CKApProio MpUBATHUX 0CiO abo 3a mMoBi-
JIOMJICHHAM BJIQJIN.

Y pesysbrari TyMaueHHs 3araJbHUX I10JIOK€Hb HOPM 3BUYA€EBOTO IIpaBa
6ii-cy/i BUBOAMIM TIPABOIOJIOKEHMS, 1[0 € PE3YyJbTaTOM OCMUCJIEHHS i 3aCTO-
CYBaHHs 3arajJibHUX HOPM JIO CBOEPIAHUX (DaKTUYHUX OOCTaBWH, JOTTYHUM
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BUCHOBKOM i3 3MicTy HOpM IipaBa. Hopmu npasa, BuBe/leHi BiJOMUMU CYAJSIMU
13 3araJbHUX MPUHIIUITIB 3BUYAI0, CTIPABEAJTUBOCTI, MOPAJIBHOCTI, 3/TOPOBOTO TJTy-
311y, BTLIIOBAJUCS y JierKi, BUTOHYEHI, KOPOTKi, ajie 3MiCTOBHI BuUCJIOBU. BoHuU
B CBOIO 4epry mijgaBasucs iuteprpetarii [15]. Cyna 6iiB, cBigoMo migipBanumii
[APChKOIO ajMiHicTpallieto, OyB JIKBiJOBaHUN paasiHCbKOIO Biagoo. OnHak
HaBiTh y JBAJIIISITUX POKAX MUHYJIOTO CTOPIUYS MOPSJ 3 PAASIHCBKUMU Cy/aMu
POZOBKYBAIN TPAKTUYHO [isATh i cyau 6iiB. YucaeHui ¢akti Toro yacy cBiji-
YaTh, IO Ka3aXy 3 PI3HUX IUTaHb HEPIAKO 3BepTaMuCcs 10 CyAiB OiiB, irHOpyOYn
oiIiitHi OpTaHy MPABOCYAAS PAASTHCHKOI BIAN.

Taxkum yuHOM, MOKHA BU/IIJINTU OCHOBHI XapaKTePHI PUCH TPAJUIIHHNX CY/IIB,
SKi iICHyBaJIM HA TEPUTOPIl MOCTPAASIHCHKUX JlepKaB y Apyriit momoBuHi XIX — Ha
nouatky XX cT1.: 1) cy/ioBa npoieaypa JeTaabHO He PErJIaMeHTYBaJacst; 2) B OCHOBI
CY/IOYMHCTBA JIe)KAJTW HOPMU 3BUYAEBOTO MpaBa (HOPMU ajiaTta); 3) dJeHamu Cyay
cTaBajii aBTOPUTETHI 0coOu rpomaau (akcakaiu, crapiiimmnn); 4) cya OyB 3arajb-
HUM JIJIs1 BCIX YJIeHIB TPOMAJIM; 5) CITPHI MUTAHHS BUPIINIYBATUCS TISXOM PUMU-
PEHHsI CTOPiH; 6) TOPYIIEHHS CIIPAaBU B CY/Ii 3/iIICHIOBATIOCS 3a GaKaHHSIM T1031Bava,
SIKAM MiT OyTH SIK caM MOTepIijimii abo XTo-HeOy/Ib 3 WOTO POAMYIB, YIEHIB HOro
ciM’i; Biznmosigauem OyB sIK caM OOBMHYBAaYeHMH, Tak i #ioro Gjmsbki abo paseki
poauui; 7) cya Mir (GyHKI[OHYBaTH SIK HETOCTIHUN CymoBHil opraH (30upaBcs
CHeTiaTbHO 10 PO3B’d3aHHS TIEBHOTO KOH(MIIKTY), Tak i MOCTiitHNM; 8) Y CyZI0oBOMY
MpOIIeci JOKa3aMy BBAKAJINCS: BJIACHE BU3HAHHs OOBUHYBAYEHOTO; PEUYOBI JIOKA3M;,
ITOKa3aHHs CBiJIKiB, JaHi IIiJ{ MPUCSATOIO; CIIBIPHUCITA POAWYIB i OIHOCEJBIIIB;
KJIATBA; 9) y 1eSIKUX HAPOJIiB BCTAHOBJIOBAJIOCS CIIelliaibHe Miclle TIPOBE/IEHHST CyLy
(HAIIpUKJIAA, Y OCETUH — Miciie OiJist CBATUX MiCIlb, Y OaJKapIliB — y IPUMIIIEHHIX
XPUCTUSIHCHKUX 11epKoB); 10) pimtenHs cymy 6yJ0 000B’ I3KOBUM JIJIT BUKOHAHHSI.

Cynosi neperBopenrnst Pociiicbkoi immepii y apyriii mosoBuni XIX cT. 3MiHNIN
nporiecu TPAAUIIAHOTO (a[aTHOTO) CY/NOUMHCTBA, Y JedKii Mipi 3aMiHUBIIN 3BU-
Ya€eBe 1PABO OKPEMUX HAPOJIiB POCIMCHKUM TIPaBOM. Pe3ysbraté TakKux 1epeTBO-
pEeHb OIHIOITHCSI B HAYKOBIM OPUWYHIN JIiTepaTypl PaJMKaIbHO MPOTUJIEKHO:
1) nepeTBOpPeHHs 03BOJIMIN CTBOPUTH OiJIbIII IPOTPECUBHY COIIAIbHO-eKOHOMIUHY,
CYCIIJIBHY Ta OCBITHIO CHCTEeMM Y HapOAiB, siki Oyau BKJtodyeHi y Pociiicbky nep-
’KaBy; 2) TepeTBOPEHHS 3YNWHUIN TPUPOTHUN TPOIEC PO3BUTKY HAIiIOHATHBHUX
JIePKABHUX YTBOPEHbB, JecTabiiidyBanu TPajuIliiHuil CYCIIBHUNA YKIa[ HapOAiB
i HapoJIHOCTEH, Y TOMY uncii U y chepi 3BUYAEBOTO TIPABa.

Ha nmamr norsigza, koskHa i3 1MX MO3UIH Mae mpaBo Ha icHyBaHHs. He Bigna-
I0YM TIepeBary sKO/Hii, BiIBHAYMMO, 1[0 GE3IIE€PEYHO MO3UTUBHUM 3a/IUIIAETHCS TOM
(akT, 1m0 y pe3ysabraTi IapchKoi cy/10Boi peopMu Malizke Ha BCili TePUTOPIi imMIIepii
3’IBUJIACS MUPOBA I0CTHITS (BOJOCHI CY/IN), sIKa, X04a i (hopMaJibHO, ajie TOEHY-
BaJia y CBOI pobOTi iHTepecH i jepskaBy, i MiCIIEBOTO HACEJIEHHSI, BUKOPUCTOBYIOUH
NPUMUPHI MPOIEAYPU, BUPINIYIOUN CIIPAaBU <TI0 COBICTI 1 32 MICIIEBUMU 3BUYASIMU».

Pagsrachkuii niepios; po3BUTKY CYCIIJTBCTBA O3HAMEHYBABCS TOBHUM BUKOPI-
HEHHSIM YCiX HaI[lOHAJbHUX OCOGJMBOCTEH B CYIOBO-IIPABOBIil HOJITUIN COIO3HUX
JIEPIKAB.
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[Ticmg xpaxy paZiiHCBKOTO PEKMMY y B3a€EMHUHAX JIEPKABHOTO Ta 3BUYAEBOTO
1paBa i B OpraHisailii 3BU4aifHOro 1poiiecy HaMiTUJIUCS 3MiHU.

Tak, B Pecuy6mini Kabapauno-bBankapii ta Pecrny6umini Axurei 8 1990-x
pp. TONITUYHI iS4l HaMarajaucs Jeraji3yBaTH Jlesiki HOPMU aJlaTHOTO-INapiaT-
HOTO CyJIOUMHCTBA. bynu jikBifoBaHi cTBOpeHi e Hanpukinimi 1920-x pp. ToBa-
pPUCHKi cyau. 3aMicTh HUX OyJia 3HAYHO PO3IIMPEHA i aKTUBI30BaHa JisIbHICTH
CiJIbCBKMX Pajl CTapiiillinH, 0 KOMIETEHIil SKUX YBIIIOB PO3IJIsA] HIII0OHO-Ci-
MEHUX Ta JAesSKUX [UBIIBHUX CIPaB, a TAKOK BUPIlIeHHs APIOHUX aaMiHicTpa-
TUBHUX MPABOTIOPYIIEHbD.

Y KorexabibcbkoMy paitoni Agurel Ha 6asi ciibebkux xace (rpoman) OyJo
cchopMOBaHy HOBY TPOMaJIChKY OpraHisariifo i Ha3Boio «Komexabbebkuii hopyms.
OcHoBHa iziest ii cTBOPEHHSI ToJIsiTajia B HeoOXiZIHOCTI MaTH MOCTIiHMIT 03acy J0BUi
oprat, gkuii 61 MaB odilliiiHe IpaBo y poJii MeiaTopa po3dUpaTh KOHMIIIKTH, 110
BiZIOYBAIOThCS K MiXK ajuraMu, Tak i Mi HUMH, 3 OJHOIO OOKY, i CyCigHIMU HapO-
JlaMU, 3 1HIIIOTO, alleJIII0YN 10 HOPM a/laTa.

Y 2009 p. B Inrymerii 3 MeTo10 3aJy4eHHs TeHIiB /10 aKTMBHOIO MOJITHY-
HOTO 1 CYCHIJTBHOTO KWUTTS, MOJIMIIEHHS CYCITiJIBHO-TIOJITUYHOI Ta KPUMIHAb-
HoI curyanii B pecy6uini 6yso ctBopeno Paxy reiinimis npu Tnasi Peciy6iku
Turymieris. Tak, 3a 9 micanis 2015 p. 6yso nposeneno nonazn 50 3acigann IIpe-
3uil paau Teinis, y pe3y/abrarti akux 0yso supimeno 6iabuare 100 mo6yToBux Ta
MixocobucTicHux cropis [16].

Ha aymxy C. A. HaraeBa, BropuiHe BUHUKHEHHsI TaiiliB — 1ie cnpoba moBep-
HYTHUCS JI0 IPUPOAHOTO TOPSIJIKY, CYCIIJIBHOTO YCTPOIO, /e HeMa€ HACUJIbCTBA, [e
JIOTPUMYETBCSI TapMOHist iHTepeciB ocobu i cycmiaberBa. Cripoba CTBOPUTH MOJIE/Ib
TPOMAITHCHKOTO CYCIIJIbCTBA, B OCHOBI SKOTO JIEKUTDH MAPUTET iHTEPeCiB 4JeHiB
cycnisberBa. Tailnn — 11e peakilisi HallioOHaJIbHOTO €THOCOIIYMY Ha €KCIIaHCi0 330BHi
i BcepeanHi cycrmiibersa [8, c. 18].

Y Kuprusskiii Pecry6omini Ha 3aKOHOZABYOMY PiBHI OyJI0 BCTAHOBJIEHO YO
akcaxauie, SKUi sipJisie cob0Io He IO 1HIIIE, SIK BiIPO/IKEHHSI CY/ly 3BUYAa€BOTO TIPaBa.
JlaHuii IHCTUTYT SIK HisSIKWil iHIINI HANOLIBII SICKPaBO Bizobpaskae TpaauIlil i MeH-
TaIITeT KUPTU3BKOTO HAPOJLY.

Bignosigno mo cr. 1 3akony Kuprusekoi PecnyGauku Big 5 mumas 2002 p.
«O cyzmax akcakaJoB» Cy/[M aKCaKaJiB — Ile CTBOPIOBaHI Ha JOOPOBIIBHUX 3acagax
i Ha OCHOBI BUOOPHOCTI Ta CaMOBPSIZIyBaHHSI TPOMaJIChKi OpraHu, TOKJUKaHi 3/ilic-
HIOBATHU PO3IJI/L MaTepiasiB, HaIPaBJAeHUX IM Y BCTAHOBJIEHOMY IIOPSIIKY CY/IOM,
IIPOKYPOPOM, IHITUMHU IPABOOXOPOHHUMM OpTaHaMU, IO BOJIOJIIOTH ITPABOM PO3-
IJISaTH KPUMIHAJIBHI CIIpaBy, Ta iX IOCAZ0BUMK 0cO0aMM BiAOBIIHO 0 YMHHOIO
3akoHoMaBcTBa Kupruspkoi PecryGuiky, a TakoK CIIpaBU MPO CIIOPH MisK Ipoma-
JNIHAMU Y BUTIQ/IKAX 1 TMOPSJIKY, BCTAHOBJIEHUX 3akoHOM. HesBaxawouwu Ha Te, 110
JIOCJTIBHO <«aKcaKaj» B MepeKIai 3 KUPTU3bKOi o3Hauae «Oina Oopojgas, CymassMu
MOXKYTh CTATH K YOJOBIKH, Tak i kiHku (Tisbku 3 2009 p.).

Oco6IMBOCTSIMK CY/y aKcaKajiB € Te, IO: Ileil TPOMaJChbKWUil opraH Haii-
O1JIbII AKTYyaJbHUI B CLIBCHKII MiCIIeBOCTI, fe 6HaraTo CHIpHUX CUTYaIiil MOKYTh
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IepepocTr B POJOILIEMEHHY BOPOXKHEUY; /10 BiflaHHS CyJy aKcakasiB BifiHeceHi
CIpaBH, siKi, 3 OIHOTO OOKY, He BUMAaraioTh 3aCTOCYBAaHHsSI HOPM IpaBa (Hampu-
KJaja, 1IoOHI CIOpPW BIAMOBIZHO A0 HAI[iOHAJbHWX 3BHYaiB), 3 IHIIOrO XK,
HaBMaKW, — HOCSTH TPAaBOBWI XapakTep (HAMPUKJAJ, TIPO CTATHEHHST GOPry);
Cy/l aKCakaJliB Ma€ MOXKJUBICTb 3aCTOCOBYBaTH clelidiuHi 3aX0au BILJIHUBY,
HaAIpUKJa/, nybaidHe BubadyeHHs OTEPIiIii CTOPOHI, FPOMAIChKUIL OCY/I, TOIe-
pe/UKEeHHsT Ta iH.; Bi/l 4JeHiB Ccyay akcakaJiB mpu ix oOpaHHI He BUMATaETHCS
npodeciianx 3HaHb, B TOW 4ac K BUKOHAHHS TTOCTAaBJIEHNUX Mepejl HUMU 3aB/IaHb
nepen6bava€ BOJOMIHHS He TIIbKY 3HAHHSIMHU MaTePialbHO-IIPABOBOTO XapaKTepy,
a i ocHOBaMU BYMHEHHS TpoliecyaabHux aiit [17, ¢.125].

BumeBkasane cBiauTh PO Te, MO Y TUX CYCHIJIbCTBAaX (Jlep:KaBax), /e B CUITY
HaI[IOHAJIBHUX TPAJUIIN, KPiM IMpaBa K OCHOBHOTO COIiaJIbHOTO PEryJisiTopa, 3Ha-
YHUI BIIUB MalOTh PEJIiTis, TPaAullii, MOpaJbHI YCTAaHOBKHU, BiJIPOXKEHHS CY/iB
3BMUYAEBOTO MIPaBa € 3aKOHOMIPHWM, a BUPIIIEHHS CIIOPIB Y TaKUU CIocib, sk mpu-
MUPEHHSI CTOPiH, MA€ HAJI3BUYAHUN eheKT.

Bucnoeox. TakuM 4MHOM, HUHI MOXHA TOBOPUTHU TIPO CBOEPIJIHY PEIEIIIi0
IHCTUTYTY TPaAUIiiHOTO (HAPOJHOTO) CYNOYMHCTBA, IKa 3HAXOAUTbH IMiJATPUMKY
K 3 OOKY HaceJeHHs BIJIOBIHUX MOCTPAASHCHKUX JepsKaB, Tak i IX JepsKas-
HUX opraHiB. Ile NOSICHIOETbCS TUM, 1110 CYTHICTb 1 IPU3HAYEHHS TPAAMIIITHOTO
CYZIOUMHCTBA 3 MOMEHTY HWOTO BUHUKHEHHS 1 /10 ChOTO/HI He 3MIHWJACHd, a caMme
ne: 1) aBropurer cyay (cyamiB); 2) 3abe3nedeHHs: TapMOHii MiX JIIOAUHOTWO i cyc-
MiJIBCTBOM, SKa TPYHTYETbCS Ha BIIEBHEHOCTI YYaCHWKIB TPOIlECY y CIIPaBEIJIH-
BOMY PO3B’si3aHHI cIlopy; 3) MpaBOCY/IsI BUCTYIIAE SIK 3aci0 IPUMUPEHHS, a He SIK
IHCTPYMEHT YiTKOTI'O 3aCTOCYBaHHS MO3UTUBHOTO IPaBa.

Otixe, cynn 3BUYAEBOTO TIpaBa — Iie He MPABOBUII papUTeT, MEePEKUTOK MUHY-
JIOTO, @ HEBIJl EMHUI KOMIIOHEHT TIPUPOTHOTO TTPABOBOTO PO3BUTKY CYYaCHOTO HaIlli-
OHAJILHOTO CYCITiJIbCTBA.
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Courts of customary law in the post-soviet states: history and the current situation

Research of courts of customary law is not a new trend in the domestic legal science. However, it
should be noted that this issue was covered mainly in the historical and ethnographic aspect, and, as
a rule, in relation to specific countries or peoples. Taking into account the fact that in some post-So-
viet states the rules of the customary law have remained and take effect even under the current con-
ditions, there is a need to study people’s judgment on the basis of historical experience, taking into
account the fact that there is no special scientific research on this subject.

On the basis of studying the courts of customary law that existed in the territory of the post-So-
viet states, to reveal their diversity, special features and peculiarities of formation and to analyze the
contemporary forms of the aforementioned courts.

The courts of customary law existed in various nations and nationalities since ancient times. The
identity of one or another traditional court depended on such facts as the territorial location of the
community, the level of economic and cultural development, type of religion, etc.

In this paper the organization of the traditional justice of post-Soviet states in the second half
of the XIX century was studied, when the basic territorial boundaries of the Russian Empire were
formed. It is within these boundaries the peoples lived, who subsequently became Soviet republics,
and then independent states.

The main characteristic features of traditional courts that existed in the territory of post-Soviet
states have been emphasized (1) judicial procedure was not regulated in detail; (2) the rules of the
customary law (adat rules) were the basis of the justice; (3) members of the court were competent
persons of the community; (4) the court was common for all members of the community; (5) disputes
were resolved through reconciliation of the parties; (6) the court could function as a non-judicial body
and a constant one; (7) in the trial the evidence was as follows: actual recognition; material evidence;
statements by witnesses; oath; (9) a special place of the court was established; (10) a court decision
was binding.

At the present moment we can talk about the kind of reception of the institute of traditional
(national) justice, which is supported both by the population of the relevant post-Soviet states and
their public authorities. This fact is explained by the fact that the essence and purpose of the tradi-
tional justice, since its origin and up till now has not changed, and it is as follows: (1) authority of the
court (judges); (2) ensuring harmony between a person and the society, based on the confidence of the
members of the process in a fair solution of the dispute; (3) justice serves as a means of reconciliation,
not as a tool of clear application of positive law.

Key words: customary law; courts of traditional law; civil proceedings; reconciliation procedures
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YAOCKOHAAEHHA HAUIOHAABHOIO
3AKOHOAABCTBA Y COEPI AAbTEPHATUBHUX
CrnocCosbIB BUPILLEHHA NMPABOBUX CITOPIB

Y cmammi posensioaromvcst nedonixu uunnozo 3axonodascmea ma MiNcHapoonutl 0oceid y cgepi
ATBMEPHAMUBHUX CNOCO0I8 BUPIUEHHS NPABOBUX CNOPIG, BUCCIMIIOIMBCSL NPONO3ULTT NO YOOCKOHALEHHIO
UUNHOZ0 3aKOHO0ABCMEa 0N Nidsuwes theecmuyiiinoi npusabausocmi Ykpainu.

KiouoBi cioBa: apbiTpask; Mesianist; 3aKOHOIPOEKT; 3aKOHOAABCTBO; aJIbTePHATUBHI crocoOu
BUPIIIEHHsT TPABOBUX CIOPIiB; CYI0BA BJIA/a; BUKOHAHHS PIllleHb CYIY.

Jhoouenxo A. II., muaamvii HaydHblii coTpyanuk, HayaHo-nccaenoBaresbcKuii MHCTUTYT TOCY-
JIAPCTBEHHOTO CTPOUTETBCTBA U MECTHOTO caMoylpaBiens, HamonaabHas akajgeMust IpaBoOBbIX HAYK
Ykpaunsbl, Ykpanna, r. XapbKoB.

e-mail: liubchenko.iaroslav@gmail.com

VcoBepleHCTBOBaHHE HAIMOHAJIBHOIO 3aKOHO/IATEIHCTBA B c(pepe ajlbTePHATUBHBIX CIOCOOOB
pelleHus NPAaBOBbIX CIOPOB

B cmamove paccmampusaiomes nedocmamiu 0eticmeyiowezo 3aKoHo0amenbemed u MeicoyHapoo-
HoLiL ONbIM 6 chepe anbmepHAMUEHbIX CROCO006 PA3PEUEHUs. NPABOBLIX CHOPOB, OCEEUAIOMCSL NPeNo-
HCEHUSL 1O YCOBEPULEHCMBOBANUIO OCUCMBYIOU,e20 3AKOHOOAMENbCMEA 015 NOBHIUEHUS UHBECTNUUUOHHOL
npUBIEKamesbHOCMU Ykpaunol.

Kiouesbie ciioBa: apOMTpaK; MeIMAllns; 3aKOHONPOEKT; 3aKOHOAATENbCTBO; aJbTePHATUBHbIE
c110co0bI PEellieHNs TIPABOBBIX CIIOPOB; CyAe0Has BJIaCTh; UCIIOJIHEHUE PelleHuil cyia.

ITocmanosxa npoéaemu. YutHe 3aKOHOAABCTBO HUHI HAJIEKHUM YMHOM He
PETYJI0E 3aCTOCYBAHHS AJbTEPHATUBHUX CIIOCOOIB BUPIIIEHHST MPABOBUX CIIO-
piB. Tok € HeOOXiAHICTh BHECEHHS] 3MiH y YMHHE 3aKOHOMABCTBO /s 3abe3re-
YeHHS BiAITIOBIIHOCTI OTO MiKHAPOJHUM CTaHIapTaM, 3000B’si3aHHIM YKpaiHu
y 3B'S3Ky 3 MijnucanasaM Yrojau npo acoriaiiio 3 €C ta 3a1d eheKTUBHOTO
BUKOPHUCTAHHS aJIbTePHATHUBHUX CIIOCOOIB BUPINIEHHS PAaBOBUX CIOPiB (gani —
ADR) cTroponamu BifiHOCHUH.
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Axmyanvnicmo memu. Hepupimenicts 6araTh0X TEOPETUIHUX TTUTAHD AJIBTEP-
HATUBHUX (hOPM Ta CIIOCOOIB BUPIINIEHHS TIPABOBUX CIIOPIB i KOHMIIIKTIB, a TAKOX
HPaKTUYHA HEOOXIIHICTh Y PO3ZBUTKY I[bOIO MEXaHi3My 3YMOBJIIOIOTH HEOOXiZAHICTh
aKTHUBI3aIlil TPYHTOBHUX JIOCTIKEHD Y 1MiHl cdepi.

Ananiz ocmannix docaioxicens i nyonixayii. IIpobieMu aJbTepHATUBHUX CIIO-
cobiB BUpIilIEHHS CIIOPIB y ¢BOIX mpamsx poarisnanu H. JI. Bongapenko-3eiHcbKa,
10. /1. Ilputuka, O. M. Cnekrp, B. @. fkoBaesa Ta iH.

Memoro cmammi € anani3 nponosuitiii KonctuTyiitHoi komicii y cdepi mpaBo-
CYJUIS, @ TAKOJK aHAJTi3 3aKOHOITPOEKTIB, TIOB’sI3aHUX 3 aJIbTePHATUBHUMHU CTIOCOOAMM
BUPIIIIEHHsT TIPABOBUX CIIOPIB, OCTI/KEHHST TPOOJIeM TTPABOBOTO PETyJIIOBAHHST BiJl-
HOCWH y BKa3aHiil cdepi, o cpusiTHMe ONTUMI3allil MPOIeAyp Ta YAOCKOHATICHHTO
3aKOHOJIABCTBA B I[IJIOMY.

Buxnao ocnosenozo mamepiany. 3piiicHeHHsST eKOHOMIYHUX, MTOJITUYHUX, J€P-
’KaBHO-TIPABOBUX Ta 1HMMX peOpM y CYCHITbCTBI 3yMOBJIIOE 3HAYHE TTOCUJIEHHS
COTIiaJIbHO-TIPABOBOI  HATIPY’KEHOCTI, BUHUKHEHHS BEJWKOI KiJIBKOCTI KOH(MIIKTIB
y npaBoBiii cdepi. TpaauiiitHo 3aXMCT MOPYIIEHUX IPaB i OXOPOHIOBAHUX 3aKO-
HOM IHTepeCiB 3/IICHIOETBCA CYy/IaMH, IKi OPraHi30BYIOThCS 1 (DIHAHCYIOThCS JIeprKa-
BOI0. AJie CyZIOYMHCTBO TP 6araThOX OYEBUIHUX TI€pPeBArax Ma€ i HU3KY HeIOJiKiB:
BeJIMKA 3aBAHTAKEHICTh CY/IiB, TPUBAJICTD 1 CKIAJHICTD CYy/IOUMHCTBA, 3HAYHI CYI0BI
BUTPATH, HAJIEKHUM YWHOM He BiJITPAIlbOBAaHWI MeXaHi3M peasisailil MpUHINITY
3MarajJibHOCTi i PiBHOCTI CTOPiH Yy TIpolleci, KpUTepii CHpaBe/JInBOCTI BUPINIEHHS
CIIOPY YacTOo He 30IrafoThCst 3 YSIBIEHHSIMU MTPO CIIPABETUBICTD JIFOEH, 110 He MalOTh
IOPUAMYHOI TiZTOTOBKU, TOMY Iy’Ke YacTO PIllleHHS CyMy BUKJIUKAIOTh HETATHUBHY
peaxiiifo y CTOPiH, B pe3yabTaTi KOHMJIIKT TPUMUHAETHCS MPUMYCOBUM DPIillleHHAM
CyIy, ajie He PO3B’A3YETHCS, Y 3B'I3Ky 3 UMM CY/IOBi PillIeHHS He BUKOHYIOTBCS.

MonormnosbHe cTaHOBUINE CYAO0BOI TIIKK Biaaud Ta 3akpinieHa y ct. 124 Kon-
CTUTYLIl YKpaiHW HOPMa, 3Ti/IHO 3 SIKOIO IOPUCIMKILISL CY/iB NOIIMPIOETHCS HA BCI
MPABOBIZIHOCUHM, 10 BUHWKAIOTH Yy J€P:KaBi, 4acOM TPU3BOIUTH 10 abOCypAHUX
MI030BIB, 3JIOBKMBAHHS [IPAaBOM Ha 3BEpPHEHHS /10 CY/y, HAJIMIDHOTO 3aBaHTAaKEHHS
CY/IOBOI CUCTEMU 1, IK Pe3yJIbTaT, /10 CyI0BOI TATAaHNWHU, SIKa MOKe TPUBATH POKaMHU,
a cipaBa I10 JIeKiJIbKa pa3iB MPOXOAUTH BCi iHCTaHIIII.

Y1posoB:k OCTaHHIX POKIB PIYHUH MOKAa3HUK BUKOHAHHS CY/IOBUX PillleHb KOJIN-
BaeThest 0m3bko 30 %. Tak, y 2006 p. mijsisiraio BUKOHaHHIO opraHamu Jlepskas-
HOI BUKOHaBYOI cayx6u 7 137 858 pitenpb, 3 HUX (pakTnyHo BUKOHaHO 2 406 624
(33,7 %); y 2007 p. 37 316 781 pimenns Buxkonano 2 391 201 (32,7 %); y 2008 p.
3 7 982 785 pimens Bukonano 2 760 682 (34,6 %); y 2009 p. 3 8 413 201 pimenus
BukoHano 2 671 387 (31,8 %); y 2010 p. 3 9 378 377 pimenn Buxkonano 2 982 808
(31,8 %); y 2011 p. 3 9 573 395 pimens Bukonano 3 193 255 (33,4 %). Ananizy-
04U CTAaTUCTUYHI MOKA3HUKH, YYACHUKU TMapJIaMeHTChKUX ciayxanb 22.05.2013 p.
Ha Temy «IIpo cran BUKOHaHHS CYyJOBUX pillleHb B YKpaiHi» 3BEpHYJM yBary Ha
neBHy aucrpornopitifo [1]. Tak, konumuiit TomoBa Buioro rocnogapchkoro cyuy
Ykpainu B. 1. TarbkoB, aHami3yl0un CTaTUCTUYHY iH(OPMAIIilo, HaBeJeHY Y 3BiTax
Jlep:xaBHOI BUKOHABYOI ciry:kOM Yipainu mipo poboty ii opranis y 2011-2012 pp.,
CTBEPJI’)KYBaB, 110 KiJIbKICTh 3aBepPIIEHNX BUKOHABYNX IIPOBA/[’KEHb CTAHOBUTD IIPU-
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GJIMBHO JIBI TPETUHU 3 THX, IO MiJISATAIN IIPUMYCOBOMY BUKOHaHHIO. [Ipore Ko
aHAJII3yBaTH PO3MIP CYM, CTSATHYTUX opraHaMu /lepsKaBHOI BUKOHABUOI CJIyKOM 32
BUKOHABYMMU JIOKyMEHTaMU, OAYMMO IIJIKOM MTPOTHUJIEKHY CUTYaIlil0: MEHIIIe Tpe-
TUHW BUMOT KPEIUTOPIB 3a7I0BOJIEHO MIJISIXOM MPUMYCOBOTO BUKOHAHHS CYIOBUX
pimenb opranamu JlepskaBHOI BUKOHABYOI CIIYKOM.

Y 2015 p. IIpesunenrom Ykpainu Oyia crBopeHa KoncruryiiiiHa Kowicis,
sIKa 3aifiMaeTbcss PO3pOOKOI0 MPOINo3uIlin moxo 3Min g0 Koucrurymii Yipa-
iHu ang il BiAmoBigHOCTI peastism chorojgennsd. Posain 8 Koncrurymii Ykpainm
«IIpaBocynms» KoncturyiliitHa KoMicis 3aliponioHyBajia TOMOBHUTH HACTYMHOIO
cTaTTero: «3akonom modxce bymu nepedbauenuil 0608’ 13K068uUll 00cyd06uUll NOPAOOK
spezyatoganus cnopy» [2].

Takum ynrom, KoHcTuTyiiiiHa KoMicist IIPONoHy€ nepeabaynTh IPpaBoBe 3aIpo-
BaJIPKEHHS aJIkTePHATUBHUX CIIOCOOIB BUPIIIEHHS CIOPIB [JIs TOrO, 00 3MEHIIUTH
HABAHTAKEHHS HA CYZOBY CHCTEMY, a/Ke TEeBHI CIIOPU 3aBEPHIYIOTHCS Ha CTaflil
MePeroBopiB abo IIISIXOM YKJIaJeHHsT MUPOBOI yromau. s HOpMa MOKe CBIIUUTH
PO BaKJIMBICTD JIJIST JIEP>KaBW BPETYJIOBAHHS CIIOPIB HE3aJeKHO Bil TOTO, SKUMU
criocobamu BoHU OyayTh po3B’sizani. 3actocyBantss ADR Hikosm He 3MosKe 3ami-
HUTH cOO0IO CYIOBY CHCTEMY, ajisKe, HalPUKJIA/, MiXKHaPOAHUI apOiTpask 6a3yeThCst
Ha MOKJIMBOCTI BUHECEHHS PINIEHHS JEP;KAaBHOTO CY/y Yy BUIAIKy HEBUKOHAHHS
CTOPOHOIO JIOOPOBIJIBHO TMEBHOTO pillieHHsT apOiTpaskHOro cyay (MoBa iige 1mpo
BU3HAHHS Ta BUKOHAHHS PillIEHHST IHO3EMHOTO CY/LY ).

MikHapOIHUM KOMEPIIHHUM apOiTpaKHUM CyaoM Tpu TOproBO-MPOMHUCTIO-
Biif mayati Ykpainu y 2014 p. O6yqo posrasayto 696 crnpas [3]. Hasits sikio
BpaxyBaTH, IO JAesIKi 3 HUX OyJU OCKapyKeHi 10 HallloHAJbHMX CYAiB, TO BCi IIi
CIIOPY BUPILIUJIMCH 3a JOIIOMOIOI0 aJbTePHATUBHOTO CIOCOOY BHPIIIEHHS CIOPIB
(MiskHApoaHOTO apbiTpaxy). TakuM YMHOM, Jep:kaBa JIHiie BUTPA€E BiJ (YHKINO-
HYBAaHHS TaKOl CUCTEMH.

IcHytOTh TPOGJIEMHU, 3 IKUME CTHKAETHCS MiKHAPOIHWI apOiTpask: Haibiibr
BAKJIMBI 3 HUX — Il€ MEXaHi3MHU peasizailii THMYACOBUX 3a0e3MeuyBaIbHUX 3aX0-
JiB y pamMKax apOiTpa)kKHOTO IPOIECY, a TAKOK CKJAAHOIL 3 BUKOHAHHIM DillleHb
apOiTpaky.

[l BupileHHs BUIleHaBeAeHUX POOaeM HeOOXiIHO BHOCUTH 3MIHKM B YUHHE
3aKOHO/IABCTBO MIJISIXOM TIPUMHSATTS 3aKOHOMPOEKTIiB. [IpoaHasmisyBaBiiyu 3aKOHO-
MTPOEKTH, SIKi BHOCUJIMCh HAPOJHUMU JlellyTaTaMu 7 Ta 8 CKIMKaHHS, MOXKHA JIUTH
BHUCHOBKY, 1[0 JIMIII€ OJIMH 3 HUX CTOCYBaBCS IIPOINO3UILIH 11010 3MiH /10 HOPDMATHUB-
HO-TIPABOBMX aKTIiB y Takill BaxuBiil cepi, sk MixkHapomauuii apbitpax — [TpoexT
3aKOHY PO BHECEHHS 3MiH JI0 IESIKUX 3aKOHO/IABYMX aKTiB YKpaiHu (111010 BXKUTTS
3ax0/[iB 3a0e3MeueHHsl M030BY Y IATPUMKY MiKHApOIHOTO apbiTpaky) (3aKoHO-
mpoexT Ne 3366 Bin 07.10.2013 p.) [4].

Ha nanr nmorssin, 1eft 3aKOHOTIPOEKT € HA/3BUYANTHO BasKJINUBUM, OCKIJIBKU MPO-
MOHY€E aKTyaJbHi 3MiHM, IKi Magu 6 OyTH TPUIHATI e JBa POKH TOMY. 3aKOH
Vipainn «IIpo MixKHapoaHMIT KOMepIiitHuii apOiTpak» IPYHTYEThCS Ha IIOJIO0KEH-
Hsax Mogenbroro 3akony FOHCITPAJI tipo MikHapoaHUN KOMEPIitHUN apOiTpak,
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SIKUET € OCHOBOIO JIJIs 3aKOHOIaBCTBA TIPo apbiTpask y Oiibin Hixk 30 Kpainax cBiTY.
3akon Ykpaiuu «IIpo mizkHapoaamit Komepiiiitauii apbiTpasks» (ct. 9), six i Momen-
uuii 3akon IOHCITPAJI, Hasae mpaBo cropoHam apOiTpaKHOTO PO3IJISLY 3BEPHY-
THUCSI IO JIEPKABHOTO CYIy 3 MPOXaHHSAM PO BKUTTS 3a0e31edyBaIbHUX 3aXO/IiB /10
abo i yac apOiTPasKHOTO PO3TJISILY 3 METOI0 3a0e3leueHHsT BUKOHAHHST apOiTpaxK-
HOrO pileHHs B MailOyTHbOMY. IIpaBo CTOPiH Ha 3BEPHEHHS [0 CYLY 3 HPOXaHHIM
PO BKUTTS 3a0e31euyBaibHUX 3aX0/IiB 3aCTOCOBYETHCS 10 apOiTPasKHOTO PO3TJISILY,
SKMIT BiZOYBa€EThCA SIK Ha TePUTOPii YKpaiHM, Tak i 3a KOPAOHOM.

[IporecyanbHe 3aKOHOIABCTBO YKPATHU HE MICTUTh MEXaHi3My peasiizallii 1boro
npaBa. ApGiTpu y paMKax apOiTpa)kHOTO PO3IJISY MOXKYTh CAMOCTIITHO BUHOCHUTH
pillleHHsT IIO/I0 3aCTOCYBaHHsT 3abe3MedyBalbHIX 3aXO/[iB, aje Ha TPAKTUIL TyKe
YacTO BUHMKAIOTDH CKJIAJHOIII 3 TPUMYCOBUM BUKOHAHHAM IIMX 3aX0/liB. 3aKOHO/IaB-
CTBO GaraThOX KpaiH HaJa€ MOKJIUBICTD JePKaBHUM CyAaM IIPUIIMATH PillIEHHS IIPO
3aCTOCYBaHHS 3ac00iB 3a6e3leyeHHsT B MIATPUMKY MisKHapoaHOro apOitpaxky. Bi-
CYTHICTh e(heKTUBHOTO MeXaHi3My peasti3allii aHaJOTIYHIX 3aXOJ[iB Y HAIIIOMY 3aK0-
HOJ/IABCTBI HETAaTUBHO BIJINBAE HA CTABJIEHHS IHO3eMHUX IHBECTOPIB /10 YKpaiHU.

[TpuiiHATTSA TaKOro 3aKOHOINPOEKTY CIPUSATHME IPUBEIECHHIO MPOIlecyaabHOTO
3aKOHO/IAaBCTBA YKPAIHU Yy BiJIMOBIHICTH 13 MIXKHAPOJHOIO 3aKOHO/ABYOIO MPAKTH-
KOIO II[0JI0 MMOBHOBAXKEHb JIEP/KABHUX CY/iB BUHOCUTU PIllIEHHS TIPO 3abe3redeHHs
npas Ta iHTepeciB 0cib, sKi 6epyTh y4acTh B apOiTPaKHOMY POSIJISII Ta TapaHTy-
BaTH e(peKTUBHE BUKOHAHHS apOIiTpaKHUX pillleHb B YKpaiHi, 10, Y CBOIO YEPTY,
Oy/ie CIPUSATH MOKPAIIEHHIO IHBECTUIIIHHOI MPUBAOIMBOCTI YKpPaAiHHU.

IITo crocy€eThest BAKOHAHHS PillleHb apOiTpakKHUX CY/AIB B YKPaiHU, TO TYT TAKOXK
iCHy€ HeoJ[HO3HAYHA TPaKTUKA JEPKaBHUX CY/IB, SIKi 1HKOJU CKACOBYIOTH ITIJTKOM
[IPABOBI PillleHHST Y 3B’S13Ky 3 THM, 1[0 BOHU CyIlepedaTh MyOiuHOMY MOPSIIKY YKpa-
iHM, X04Ya 11efl TepMiH He BU3HAYeHO Y YNHHOMY 3aKOoHO/aBCTBI. [IyHkT 18 mocTanosmu
[Tnenymy Bepxosraoro Cymy Ykpainu «IIpo cyoBy nmpakTHKy po3TJgny IMUBIIHHIX
CIIpaB PO BU3HAHHS MpaBouYnHiB Hepiicnumuy» Bix 06.11.2009 p. Ne 9 [5] Busna-
Ya€ TepesTik TPaBOUYMHIB, SIKi € HIKUEMHUMU Y 3B’I3KYy 3 THM, 1110 BOHU TIOPYIIYIOTh
myOsiuHnii mopszoK. IIpaBoBi HACIIKM TaKMX MPABOYMHIB BU3HAYAIOTHCS CT. 228
[uBisibHOTO KOJEKCY YKpaiHu.

[IpoTe YynMHHE 3aKOHOAABCTBO YKpaiHK He BM3HAYA€ a Hi MOHATTS <IIyOiuHUi
HOPSIJIOK», a Hi oro o3Hak. Pa3om i3 Tum nocranosoto [lnenymy Bepxosrnoro Cymy
Ykpaian «IIpo cynoBy mpakTuKy po3riisijy MUBITBHUX CIIPAB PO BU3HAHHS TPABO-
yuHiB Hemiiicunmuy Big 06.11.2009 p. Ne 9 BcranoBJieHoO, sIKi ITpaBOYMHU HaJIesKaTh
JI0 TaKUX, 10 TOPYIIYIOTh IyOJiYHUN MOPSAOK, i Ti, M0 MyOJiYHOro MOPSIAKY He
NOPYIIYIOTh. TaKUM YMHOM, 11eil 1epeJsiik € BU4EePIHUM.

Hagenennii npuxsaz xapaktepuaye nmoctanoBy [lmenymy sk Taky, mo 3a cBOiM
3MICTOM CTBOPIOE HOPMY IpaBa, Ky B MOAAJBIIOMY BUKOPHUCTOBYIOTH Ha IMpak-
THUIl, TOOTO (HaKTUYHO 3IHCHIOE HOPMOTBOPUY (QYHKIIiIO, X04a MOCTAHOBH OY/Ib-
SJKUX CY/IiB HE € JIPKEPEeJIOM TIpaBa BiJIMOBITHO /10 I0PUIUYHOI JOKTPUHU YKPaiHU.
Tomy icHye HarajbHa HeOOXiJHICTH BPETyJIOBATH CYCIIJIbHI BiIHOCMHM Y IIiii
cepi HOpMATUBHO-TIPABOBUMHU aKTaMU.
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Cepell yueHHUX JI0Ci TPUBAIOTD AUCKYCIi, 11010 HeoOxinHocTi 3akony «IIpo mesi-
aiito» B Yipaiau. [Iporsirom ocrannix m'situ pokis y Bepxoswiii Pami Ykpainu 6yJio
3apeeCTPOBAHO TPU 3aKOHOIIPOEKTH, ajie KO/IeH 3 HUX He CTaB 3aKOHOM.

IcuytoTh pi3Hi MiAXOAM 1100 BUPINIEHHI 1[bOro nuTaHHsA. [IpoTuBHUKU NpU-
HHSATTSI 3aKOHY Bi/[3HAYAIOTh, IO BiH OOMEKyBaTHM€ MEBHUME PAMKaMU [[isijib-
HICTh Me/liaTopiB Ta cdepy iX AiSJIBHOCTI, aJI>Ke CTOCOBHO TMOHATTS MeJliallil TaKox
TOUaThCsl AUCKYCii. [HIIN CTBEP/XKYIOTH, 10 Mejiallis B3araji He € YMMOCh HOBUM,
a 3BUYaiiHO0 Oy/IeHHOI POOOTOI a[BOKATA, SIKUN CITIJIKYETHCS 3 KIIEHTOM, TOOTO
MPEICTABJILI0YN IHTEPEeCH KJIIEHTA a/IBOKAT 3/[IHCHIOE MEJIiallito.

21.03.2014 p. Ykpaiuowo Oyso MiANUCAHO TOJITUYHY YaCTUHY YTOIU IPO
acorriaiifo Mizk Ykpainoo ta €C, ekoHOMIUYHA yacTHHA Yroau OyJja mmiamucaHa
27.06.2014 p. HeoOxigHicTIO It ZOCHIKEHHS aJlbTePHATUBHUX CITOCOGIB BUPI-
IIIeHHS CIIOPIB CcTaJjia OPi€EHTAIlid Ha iHTerpailiio B €BpoleiichbKe CIiBTOBApUCTBO,
y 3B'SI3Ky 3 YMM OJIHUM 3 IPIOPUTETHUX HAIMPSMIB CTPATETIYHOTO PO3BUTKY
Vkpainu € 3abesnedyeHHs: BiAOBIAHOCTI HAI[iOHAJBHOI IPABOBOI CUCTEMM CTaH-
JlapTaM €BPOIIEHCHhKOI CIIJIbBHOTH 3arajoM Ta CTBOPEHHS CIipaBii edeKTUBHOTO
MeXaHi3My 3aXUCTY TpaB Ta cBOOO JIOAUHU i TpOMaJITHUHA 30KpeMa. 3 OTJISA/LY
Ha Ile [OCTaJ0 NMUTAHHS PO cyTTeBe pedOpPMyBaHHS HaAIiOHAJBHOI CUCTEMU
3aXUCTy IMBIJTbHUX TIPaB Ta iHTepeciB, gKa Hapa3i (GOPMYETHCS TEPEeBAXHO 3a
PaXyHOK IOPUCAUKIIIHHNUX OPTaHIB.

Hagsaicts B Yroni npo acormiaifito HU3KK TOJI0KEHb 100 aJbTePHATUBHOTO
BUPINIIEHHS CMOPIB TaKOX CBIYNTH TPO BU3HAHHSA €BPOCOIO30M TEBHUX JOCHT-
HeHb YKpaiHu y faniil cdepi Ta y po3BUTKY PUHKOBOT €KOHOMIKH 1 IEMOKPAaTHUYHHUX
IHCTUTYTIB y 1izomy [6].

3a Bi/ICYyTHOCTI HAI[IOHAJIBHOTO 3aKOHO/IABCTBA B Ta/ly3i Meiallil Ykpaina, patu-
dikyBaBmm Yrojy 1mMpo acolliailiio, BIieplie Ha Jep:KaBHOMY PiBHI BU3HAUWJIA MeXa-
Hi3M IOCEpeHUITBA SIK 3aci0 BPEryJl0BaHHs CIIOPIB Yy Takiil BaKJUBIii cdepi, K
BilHOCHHU 3 €BPOCOIO30M.

PazoM i3 TM 3MyTIIeHi KOHCTATyBaTH, 110 B YKPaiHi PO3BUTOK aJbTePHATUBHUX
dopm™ i criocobiB BUpileHHsT PABOBUX CITIOPIB Ta KOH(JIIKTIB TiepedyBae y 3apoIKo-
BOMY cTaHi. AKIO TpeTenchKi Cy/n € MEeBHOIO MIPOI0 TPAJUIIHHOI (GOPMOIO JIJis
MPaBOBOI TPAKTUKM, TO MeJiallis, MPUMUPEHHST Ta iHIII CIIOCOOM MOIIYKY KOM-
MPOMICy BIIHOCHO HOBI /ijisi YKpainu. BificyTHICTh 3HAYHOTO TIONIMPEHHST B YKpa-
iHI pe3yJBTaTUBHUX MPOIEAYP il ycTaseHOl MPaKTUKK aJbrepPHATUBHUX CIOCOOIB
BpETYJIIOBAHHS Ta BUPIIIEHHS TPABOBUX CIIOPIB 3yMOBJEHE CHENU(IiuHIMEI Halli-
OHAJIBHUMHU OCOOJIMBOCTSIMU, HEOCTATHIM 3aKPITIEHHSIM Ha 3aKOHOAABYOMY PiBHI
MIPUTTUCIB TOJI0 MOXKJIUBOCTI iX 3aCTOCYBaHHS, (K MMPABUJIO, KOJ[HE HOBOBBE/IEHHS
B IIPaBOBill cepi He IPUKUBAETHC (€3 MPSAMOI BKa3iBKM 3aKOHY ), HE3HAHHIM CYTi
Ta e(heKTUBHOCTI JIaHUX TIPOIEYP 3alliKaBIeHUME 0coOaMu (CTOpoHAMK KOHMJIIKTY,
MpeJICTAaBHUKAMU OPTaHiB JIePKAaBHOI BIAM, MTUPOKOI IOPUIUIHOI TPOMAICHKOCTI),
HEBMiHHsIM 0arathbOX MPaKTUKYIOYUX I0PUCTIB BUKOPUCTOBYBATH MTOTEHITIal, 3aKIa-
JleHUil y Ha3BaHUX IIpolie/lypax.

Jlst Ykpaiuu € BasKJIMBUM PO3BUTOK aJIbTEPHATUBHUX CIIOCOOIB BUPIIIIEHHST TIpa-
BOBUX CIIOPIB Ta opuandHoi KoHbuikTosorii. He Tibku yepes mianucanus Yrojau
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mpo acotiaitifo 3 €C, a Takoxk yepe3 Te, 10 YKpaiHa € aKTUBHUM YYaCHUKOM MiX-
HapoJHUX BifiHOCWH. Hampukiazn, ciopu, ToB’d3aHi 3 pe3yJibTaTaMy CIIOPTCMEHIB Ha
OuniMMTiiichbKUX irpax, iHBECTHUIINHI MiXKHAPOAHI CIOpH, KOHMIIKTH MiX KpaiHaMu
Ta iH. 3a3BUuail JJ1s1 BPETyJII0BaHHSA KOHMJIIKTIB y MIXKHAPO/IHIN chepi BUKOPUCTO-
BYIOTBCSI aJIbTePHATHBHI CIIOCOOM BUPIIIEHHS PABOBUX CIIOPIB, a/Ke HalliOHAJIbHI
CyZIu He BUKJIUKAIOTH JIOBIPW 1 HE MAlOTh JOCTATHBOTO MIOCBiAY JJsS BUPIIIEHHS
nozfi6HUX cropiB. BuienaBesene CBiuuTh Mpo MOTPedy MOIIYKY HOBUX MLISIXIB,
dhopM 1 cr1ocobiB pos3s’g3anHsg KOHMIIIKTIB, HEOOXIHICTh IPYHTOBHUX TEOPETUYHUX
i IPAaKTUYHMX 3HAHb PO 1M03aCy/I0BI (aJbTEPHATUBHI) MOKJIMBOCTI BPETYJIIOBAHHS
MIPaBOBUX CIOPIB Ta (POpPMYBaHHI ZIeP:KaBHOI MOJITUKK Yy cdepi aTbTepHATUBHUX
criocobiB BUPIIIEHHs IIPABOBUX CIIOPIB.

Jocnimkenass 30008’sg3aHb YKpaiHM Ta HOBEJI, sIKi 3alpOBajizKy€ YTroja IIpo
Acortiartito, a takox crangaptu €C y cdepi ADR Oyze mocsikeHo HaMu B OKpe-
Miil cTaTTi.

Bucnoexu. Bucsitiennsi npobjseMy aJbTepPHATUBHOTO BUPIIIEHHS TTPABOBUX
CIIOPIB y BITYM3HSIHIIT HAYKOBIil JliTepaTypi Ma€ 3/1e01/IbIIOTO y3araJbHIOIUUI, TEO-
pPeTHYHUI Xapakrep. Pi3HOMaHITHI ajabrepHATHBHI (HOPMHU, HPOIEAYPH, CHOCOOU
ICHYIOTh 1 3aCTOCOBYIOTHCS B 1HO3eMHUX jiepsKaBaX MOPS/ 3 TPAAUIINHUM CyO0-
YMHCTBOM. BOHU He 3aMiHIOIOTH CyJOYMHCTBA i He 11030aB/IsSIOTh 3al[iKaBJIeHUX 0ci0
npaBa Ha CyAoBUi 3axucT. HaBnaku, HagaioTh IM MOKJIMBICTH BUOODPY Mixk Jep-
JKABHOIO UM He/lepyKaBHOTO (MMPUBATHOIO) (hOpMaM¥ BUPITIIEHHS TIPABOBUX KOHMJIIK-
TiB, JI03BOJIAIOTh CTOPOHAM CAMWM BUPINTYBATH, SIKUH BUJ MPOTIEAYPU HAWKPAITUM
YUHOM CIIPUSIE€ BUPIIIEHHIO KOHKPETHOTO IIPABOBOIO CIIOPY.

Heo0OxizHo 3MiHIOBaTH HaIlliOHaJbHE 3aKOHOAABCTBO ISl €(PeKTUBHOIO BHKO-
PHUCTaHHS aJbTEPHATUBHUX CIIOCOOIB BUPILIEHHSI IIPABOBUX CIOPIB y 3B’SI3KY i3
€BPOIHTErpaIiiHIM KypcoM, 00paHuM YKpaiHowo. Takox cJIi/| 3apoBajKyBaTh aJib-
TEPHATUBHI CIIOCOOW BUPIIIEHHS TIPABOBUX CIIOPIB Y 3aKOHOIABCTBO JIJIST BiAMIOBI/I-
HOCTI HaIliOHAJbHOTO 3aKOHOAABCTBA YKPAiHW CBITOBUM CTaHIapTaM.
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Improvement of national legislation in alternative resolution of legal disputes area

Current legislation does not adequately regulate using of alternative dispute resolution. The arti-
cle emphasizes the need for amending existing legislation to ensure its compliance with international
standards, its obligations in connection with the signing of the Association Agreement and ensure
efficient use of alternative dispute resolution (hereinafter - ADR) party relations.

Problems of alternative dispute resolution were viewed in their works viewed N. Bondarenko-Ze-
linska, Y. Pritika, O. Spectr, A. Shypilova, V. Yakovleva and others.

The article goal is to analyze the proposals of the Constitutional Commission in the field of
justice, as well as analysis of bills related to ADR, research of problems of legal regulation, which will
help optimize procedures and improve the law in general.

Realization of economic, political, governmental, legal and other reforms in society lead to a
significant strengthening of social and legal tensions, the emergence of a large number of conflicts in
the legal field. Traditionally, parties use courts that are organized and funded by the state in order to
protect rights and legal interests. However, justice for many obvious advantages has several disadvan-
tages: a large workload of courts, length and complexity of the proceedings, considerable legal costs
not properly worked out mechanism of the principle of competition and equality.

Problems of alternative dispute resolution in domestic legal literature are mostly synthesis and
theoretical. Various alternative forms, procedures, and methods are used by foreign countries, along
with the traditional proceedings. They do not replace justice and do not deprive the persons right for
judicial protection. Instead, give them a choice between public or non-governmental (private) forms
of resolving legal disputes, allowing parties to decide which type of procedures will help to resolve
specific legal dispute.

The paper analyze limitations of current legislation and international experience in alternative
dispute resolution area, author highlights proposals for improvement of legislation to improve invest-
ment attractiveness of Ukraine.

Key words: arbitration; mediation; bill, legislation; alternative dispute resolution; court branch
of law; execution of court decision.
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KAACU®IKALLISI LIHHOCTEN KOHCTUTYLIIMHOTO
AAAY B KOHCTUTYLIIT YKPATHWU: TEOPETUYHI ACTEKTU

Y cmammi posensidaemocs iepapxiuna ckiadoa 3acaOnuuux uiHHOCMen KOHCIMUmyuyiinozo iady
Vipainu. Budinsiomocs pieni mpaouyitux yinnocmei 3a 3a2aivHoyusiiisauitium nioxooom (na npu-
xnadi CIIA ma Yxpainu). [Ipoeodumuvcs ananis kiacugixauii yinnocmetl Koncmumyuiinozo iady Yxpa-
iHu ma npononyemocs. asmopcvkutl nodii 3a Koncmumyyitinum kpumepiem. Posensidaromocs icnyroui
6 Yxpaini npobiemu, wo nepewxouaroms nPaKxmuuHoMy 6MUIeHHI0 3ACAOHUNUX (0ell, ma MONCIUBT
ULTSXU HAOIUICEHIS, ZDOMAOSIH T CYCNibemea 00 Peanizayii KOHCMUmyyiino-npasosux ioeauis.

KmouoBi cioBa: 1iHHOCTI; KOHCTUTYIIIHHUI J1a/;; TPOMAJISTHCbKE CYCHIJIbCTBO; YKPaiHCbKA Jiep-
JKaBHICTD; Kaacudikallist iHHOCTe KOHCTUTYIIITHOTO JIajy.

Penes E. B., acnupanT Kadepbl KOHCTUTYIIMOHHOTO TIpaBa YKpauHbl, HannonambHblil 1opujinye-
ckuil yHuBepcuteT nMenu pociaasa Myzaporo, Ykpanha, . XapbKOB.
e-mail: evgrenev@gmail.com ; ORCID 0000-0001-5791-0548

Knaccuduxanusa nenHocreil KOHCTUTYIUOHHOTO cTposi B KoHctuTynun Ykpaussl: Teoperuye-
CKHe aCIIeKTbI

B cmamve paccmampusaemcs uepapxuieckas cocmasisioujds 0CHOBHHIX UeHHOCmell KOHCmUumy-
yuonnozo cmpost Yxpaunoi. Boideasomes: yposu mpaduyuonivix yennocmetl Coziacho 00ueyusuiu3a-
yuonnomy nodxody (na npumepe CIIA u Yxpaunoi). [Iposodumcst anaius xiaccuguxayuil yennocmetl
KOHCMUMYUUONH020 CMpost YKpaunvl 1 npediazaemcsi agmopcKoe pasoeienue no KoHCmumyuuoHHomy
kpumepuro. Paccmampuearomes cywecmsyrougue 6 Yepaune npooiemvl, npensimcmayowue npakmude-
CKOMY BONIOWEHUIO OCHOBHBIX UOCH, 4 MAKNHCe BO3MONCHLIE NYMU NPUOTUNCEHUSL 2paNcOan U 00wecmea
K Peanusauui KOHCIMumyyuonHo-npagosuix udeaios.

Kiouesbie cioBa: 1eHHOCTH; KOHCTUTYIIMOHHBIA CTPOIl; IPakIaHCKoe OOLIECTBO; YKPAUHCKAs!
TOCY/IAPCTBEHHOCTD; KJIacCu(UKaIMs EHHOCTEH KOHCTUTYIIMOHHOTO CTPOSI.
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KOHCTUTYLJINHE IMTPABO

Ilocmanosxa npooaemu. Po3BUTOK CyCIIIbCTBa B MPOIECI JeMOKpATH3AIlil
nepeabayae 3MiHy CHCTEMH I[IHHOCTEH, fIKa i € THM JIAKMYCOBMM Mamipiem, 1o
JIEMOHCTPYE PiBEHb JEMOKPATUYHUX MEPETBOPEHb. 3arajbHa KiJbKICTh TPAJUILiii-
HUX IIHHOCTEHN YKPAiHChKOTO HAPO/Y MOXKe 3MIHIOBATH CBOIO 1€PApPXito 3aJI€KHO BiJl
Garatbox KpuTepiis. IIpu 11bOMY B3a€MOIIOB’sl3aHa CHCTeMa I[IHHOCTEH 3HAXOIUTh
CBOE 3aKPITJIEHHST HA KOHCTUTYIIIHHOMY PiBHI. ¥ 3B’3Ky 3 IIUM BUHUKAE aKTyalbHa
norpeba Kracudikariii miHHOCTEH KOHCTUTYIHITHOTO Jlasy YKpaiHu.

Ananiz docaioxcens. 3HAUHWI BHECOK Y PO3POOKY TPOOTIEMATHKI KOHCTUTY-
IiITHOTO JTajy Ta oro 6a30BUX IiHHOCTEH 3po0uia Hu3Ka Aocaiaaukis. Cepex HUX
0. T. Bapa6am, H. A. Bo6posa, M. M. Bonmaps, ®@. B. Benicaascpkuii, O. I. Kymi-
nipenko, 0. M. Toxmnka Ta iH. CyTTEBY HAyKOBO-METO/OJIOTIYHY OCHOBY JIOCJIi-
JUKEHHS CKJIaZIaloTh JOPOOKM BITUMBHSIHMX YYEHWMX Y raaysi HiHHICHOI opieHTalil
cycminbroro xutts: B. II. Komicnuka, O. B. Ckpunnioka, B. B. Peuntpkoro ta
in. Cuiji BUOKPEMHUTH TaKOK Mpalli 3apyOiKHUX HayKoBIIiB, 30kpema, A. CeHa,
IO. Xabepmaca, T. Moaca, K. Birauara.

Memoro cmammi € anaji3 3araJbHOBU3HAHUX IIHHICHMX OPI€HTAIlill yKpaiH-
CHKOTO CYCIIJILCTBA B yMOBax ruobaizamiiHuX IMpOIeciB i po3pobKa aBTOPCHKOI
kacugikailii 6a3oBuX MiHHOCTEH KOHCTUTYIHITHOTO Jlasy YKpaiHu.

Buxnao ocnosnoeo mamepiany. llepin HiK TPUCTYIUTH 0 BUMIDIOBAHHS
IIHHOCTEN Ta OMUCY iX 3MiHU, BApTO 3’ACyBaTH 3MICT TepMiHa <IiHHICTB». «IliH-
HICTh» € YHiBEpPCAIbHOW, HaraTOBUMIPHOIO, TAKOIO, 1[0 OXOILIIOE BCi cepu i piBHI
JKUTTENISIIBHOCTI, KaTeropieio. BoHa € cyTHICTIO 1 BOJIHOYAC YMOBOIO TIOBHOIIIHHOTO
OyTTs1 00’€KTa, SKMI CTaB HOCIEM IEBHMX CYCIIJIBHUX BIJHOCHH, a TOMY I[iIHHOCTI
€ ob0’ekramu inTtepeciB Joauau. IliHHicTh Mae GinocodCbKuii, COIiOIOTTUHMIA,
MPaBOBUII ACIIEKTH i BUpasKae mepeBaru, OpieHTallii, iHTepecu oOKpeMux ocib, rpyI
1 TIPOTIApPKiB CyCIiJIbCTBA.

HeoOxiqHO 3a3Ha4wTH, MO Yy JiTepaTypi iCHYE YMMAJO BW3HAYEHb IIHOTO
nousTTsi. Hanpukinii 60-x pokiB oauH coriosior crpoOyBaB iX HopaxyBaTH
(Hiknac Jyman, 1969): y 400 daxoBux my6Jiikaiisx, npsiMo MOB’sI3aHUX i3 Tema-
TUKOWO TiHHOCTEH, Mictumocss 180 pisHux BusHaueHb. JIKO6M XTOCH CHPOOyBaB
MopaxyBaTH IXHIO KiTbKICTb ChOTO/AHI, TO /10 HUX, TE€BHE, I0JAJOCS Ie KiJbKa
necstkiB. [lompaBaa, GiMbIICTD ycTaTeHUX y Haylli BUBHAYEHb MAlOTh CITLJIbHE
SIIPO, BUsIBJIeHe Iiie Ha 1o4aTKy 50-X POKiB aMepPUKAHCHKUM OCJITHUKOM IliH-
nocteint Kmatimom Kirakronowm, incnipoBanuM panHiMu mpansgmu 3 Gijsocodcbkoro
nopobky Jlsxona JI'toi: <«IiHHICTD € EeKCIUNIMTHO c(hOPMYJIbOBaHOI abO IMILIi-
LUTHO HPUITHATOI KOHIEIIi€o OakaHoro, iKa XapaKTepu3ye iHauBi1a abo rpyiry,
BILTMBAOYM Ha BUOIP JOCTYIMHUX crocobiB il ii 3acobiB Ta miseit» [1, ¢. 412].

Benukuii iHTepec y [OCHIKOBAHOMY THMTAaHHI BUKJIWKAE HAJPyKOBaHA
y 1994 p. npanist ojiHOTO 3 HAUBUAATHIINNX aMEPUKAHCHKUX COIIIOJIOTIB Ta MOJITO-
goriB Jleniena AukenoBuya «IliHHOCTI aMepuKaHIs», Y SKOMY BiH ITPOaHAJi3yBaB
JIBa PiBHI HaibiAbII BasKIMBUX TPAAMIIAHUX IiHHOCTEH. [Tepmmii piBeHb — IiH-
HOCTI, SIKi 3a/IMIIAIOTHCS «MIIHUMU i CTAJUMU», IPOAOBKYIOTh 306epiraT mpuBa-
6JIMBICTD /151 GLABIIOCTI aMepuKaHIiB. JIpyruii psaa cKaazaioTh HIHHOCTI, PO SKi
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J1. SlakenoBud 06€pesKHO TOBOPUTD, IO BOHU 3MIHUJIKCS BIPOIOBK OCTAHHBOTO
vacy [[us.: 2, ¢. 540]. Ha nepmmii piBeHb HiHHOCTEH BUUNLIM «CBOOOIA»; «PiB-
HICTh TIepe]l 3aKOHOMY; «PiBHICTh MOKJIUBOCTENY; «UECHICTh»; «IOCSIKHICTD> (SK
Bipa B e(eKTUBHICTD IHAMBIIyaJIbHUX 3yCUJIb: IEPEKOHAHICTb y TOMY, 10 OCBiTa Ta
HATIOJIET/IMBa TIpallsl AaAyTh HEOOXiMHUN pe3yJbTrarT); «BiJfaHicTh OaThKiBIIIMHI»;
«JIEMOKpaTisi» SIK BIEBHEHICTb B TOMY, 1[0 IPaBJiHHS Ma€ OyTH 3aCHOBaHO Ha
JAYMILi OLIBIIOCTI; «aMepPUKaHChKAa BUHATKOBICTb> SK BIIEBHEHICTH B 0COOJMBOMY
MOPAJTBHOMY CTaTycCi Ta Micii AMEpPUKH; «IKJIyBaHHS PO IHIINUX», TOUHIINIE —
BUCOKA OIliHKA MiKJIyBaHHs MPo iHmmUX (ciM'i abo eTHIYHOI TPyIH); MiKJIyBaHHS
PO CITJIBHOTY; «PEJIiTis» Ta «yjadas .

Ha nymky /[I. SlakenoBuya, 11 MiHHOCTI MarOTh BUAATHY iCTOPil0 Ta GaraToBi-
KOB1 YMOBU 3MiHM >KUTTEBOTO CTUJIO KPaiHU, HAZAIOTh aMEPUKAHCHKIN KyJabTypi
Biacte obanyust. Crioyueni Illtatn AMepuku — KpaiHa 6ararorpaHHa y reorpa-
(iuynmx, eTHIYHUX, EKOHOMIYHUX Ta MOJITUYHUX BiHOCHMHAaX. Ta TMM He MeHIIIe, 1ie
MaJIeHbKHUI OJIOK I[IHHOCTEH, 1110 00’ €/IHYE aMePUKAHIIB Y €AMHUI HAPOJ Ta €UHY
Haiiio [2, c. 541].

A ocbhb gKi MIHHOCTI MHi/iIaBancs 3MiHi, Ta OCb IO 3 HUMHU cTayocd. «Ilonarrsa
000B’sI3Ky»: MOPaJIbHi 3000B’sI3aHHS OJ[HKX JIIOJIe 110 BiIHOIIEHHIO 10 1HIINX I[iHY-
I0TbCS MeHIIe, Hixk paninie. «CoiiasbHnii KOHGOPMI3M»: TIATPUMKA HACTITyBaHHSI
iHIMUX IIHHOCTEN HUKYa, HiXK pawimre. «PecnekTabesbHICTb»: CMMBOIM KOPEKTHOT
MOBEIIHKY 0CO0OH, sSIKa HAJIESKUTH /10 TIEBHOTO KJIACY, IHYIOThCsT MeHIe. «CycriibHa
MOpaJib» (JIOTPUMAHHSI TPABUJI CYCITIJIBHOT TOBEIHKH ): TEMEP TEXK MIHYEThCS c1abo.
«Ilmopaniam»: moan 3 OiIbIIOI TOTOBHICTIO CIPUIIMAIOTh BIIMIHHOCTI B HaIli-
OHAJIBHIM HAJEXHOCTI Ta HAIiOHAJTBHOMY JKUTTEBOMY cTuji. <«CiM's»: cimeline
JKUTTS I[IHYETHCS BUCOKO, ajie MPHU IbOMY PO3IIUPIOIOTHCS YABJIECHHS TPO CIM'T0
i BOHA BUXOJIUTD 32 MEXi TPAAUIiiHOI HyKTiapHoi ¢hopmu. «Bignocunan mix doJio-
BIKOM Ta JKIHKOIO»: BiZIOyBa€ThCs MEPEXi/l BiJl POJHOBUX OOOB’SI3KIB 10 B3aEMHOI
BigmoBimapHOCTi. «IIpaBa KiHOK»: OLIBINT BHUCOKO I[HYIOTHCSI JOCSTHEHHS JKiHOK,
SIKi € pe3yJIbTaTOM iX BJIACHOTO BUOOPY, a He BUKOHAHHS POJIEi, MPOIMKTOBAHUX
CycniyibcTBOM. <« Tpy/ioBa eTukar: Ipallsl MOYMHAE PO3IJAAATHACA HE SIK MOpajbHa
IIHHICTh, a SK JIKepeJsio BjacHoro 3a7oBosients. Onucana suie J[. AnkenoBuuem
KapTHHA [[iHHA TUM, 1110 BOHA TIPe/CTaBIJIa 3aTalbHIIl KaTaJaor 6asoBUX MIHHOCTEI,
SKI THATPUMYIOTBCS GLIBITICTIO aMEPUKAHIIIB, 1 B IIJIOMY J0BOJII TOYHO BigoGpakae
HarnpsaM TpanchopMallii MiHHICHOTO PiBHS B yMOBaX MepPexXojy BiJl iHAYCTPiaJbHOTO
JI0 TTOCTIHYCTPIaJIbHOTO CYCIJIbCTBA |2, ¢. 542].

AHajizytoun yKpaiHChKi IIHHICHI OPI€HTHPH, IOMIYAEMO, 10 BOHM OiJIbII
HabsvsKeHi 10 3arajbHoeBponeiichbkux. Tak, I0. 0. Illep6akosa 3a3navae, 1o Haii-
OLIBbII 3HAYYIIOIO /I HAceIeHHsl YKPaiHU € IHHICTh Oe3IIeKH, Ipyre il TpeTe Miclie
MOCiIAI0Th yHiBepcatiaM i 1006pO3UUINBICTD, YETBEPTE, IT'sIT€ — TPAAUINS Ta KOH-
dopmuicTe. IllocTe Mmiclie 1ocizla€ caMOCTiHHICTb, ChOME — BJIaJla, BOCbME — JOCSIT-
HEHHS, a Ha JIeB'SITOMY U JIeCSITOMY MICIIX — TefloHi3M Ta ctumyJianisa [3, ¢. 103].

Came BpaxyBaHHS BUIIEBKA3aHUX I[IHHOCTEMN, SIKi CTAHOBJISITH PO TPOMAJISTH-
CHbKOTO CYCILIBCTBA JIEPKaB, MOKe BUSBJIATUCS B TPABOBUX BUMipaX Ha HAUBUIIIOMY
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piBHi. Tak, y KOHCTUTYIIiSIX SIK OCHOBHUX 3aKOHAX 3aKPIIIIOIOTHCsT 6a30Bi IIIHHOCTI.
[TocTpassiHCbKUM KpaiHaMm MPUTaAMaHHI 1IHHOCTI, 30Cepe/isKeHi Y OCHOBHUX 3aKOHaX,
SIKpa3 y Nmepimx po3jiiax, K 3acajii KOHCTUTYIIHHOTO JIaLy.

3araJbHOBU3HAHO, 0 CaMe 3aca/li KOHCTUTYIIITHOTO JIaJly € HallBasKJIUBIIIUM
00’€KTOM KOHCTUTYIIITHOTO peryJioBaHHs. Lle crpaBai Tak, ajyke 3acaau 3akpi-
0f0Th: 1) KepiBHi, OCHOBHI /IS Pi3HOMAHITHMX CYO'€KTIB KOHCTUTYIIIHOTO
paBa, NPUHIMIN; 2) 6a306i UinHOCMI, HA SKI CYCNIILCMEO OPIEHMYEMbCS 6 PO3-
BUMKY KOHCMUMYUiliH020 1ady; 3) KOHCTUTYI[IHHO-TIPaBOBI HOPMH i IHCTUTYTH,
depes3 siKi I[i MPUHITUIIK Ta IHHOCTI iCTA0Th CBOE Ge3nocepeiHe 0OTPYHTYBaHHS,
3aKpilJieHHd 1 SKi 3yMOBJIOIOTH 1X IOPUJANYHE 3HAYEHHS. TakuM YMHOM, MOJKHA
BBaJKaTH, 110 3aCaJl KOHCTUTYIIIHHOTO Jlagy — Ile CUCTeMa, Y sIKiil 6a30Bi MIHHOCTI
€ OCHOBOIO TTPUHIIMIIIB, a TPUHIIUTIN KOHKPETU3YIOTHCS B IHCTUTYTaX 1 HOpMax, 110
B IIIJIOMY HaJ/Ia€ CUCTEMI ITPABOBOTO 3HAYEHHS.

Ba3oBi 11iHHOCTI KOHCTUTYHINHHOTO Jiay YKpaiHU € KOHIEHTPOBAHUM BTiJIEH-
HSIM HaiOiIbII 3HAYYIIUX [JIsI YKPATHCHKOTO CYCIIJIbCTBA i/eil Ta TparHeHb. BoHu
€ CBOEPIJTHUM CYCHIJIBHUM 1/1€aJIOM, & TOMY PeajibHO 3/IaTHI CTATU KOHCOJIILyI0U0I0
OCHOBOIO yChOTO YKpaiHchbKoro Hapony, BBakae @D. B. BeniciaBcbkuii [4, c. 281].

KonctuTytii cydyacHUX JAeMOKPAaTUYHUX JIepKaB JIEKIapyloTh TakKi BasKJIUBI
colfianbHi I[IHHOCTI, SIK TpaBa i cBOOOIM JIOAMHMU, TIPUBATHY BJIACHICTH, A€MOKpa-
TUYHI iHCTUTYTH TyOJIiYHOI BJIAAM, OpraHisaiiio iX criBmpaili, MiCIieBe CaMOBPsI-
JyBaHHS TOINO, 1O €, BJACHE, CTPYIKHEM JIiGepaabHO-IeMOKPATHYHOI 11€0JI0rii.
i€l x moaumnii gorpumyetbes 0. M. Toauka Brazytouwn, 1mo: KoHcTutyilist € He
Tiibk OCHOBHMM 3aKOHOM, TOJIOBHUM IOPUUYHUM JIZKEPEJIOM, a I i/1e0JIOTIYHIM
JIOKYMEHTOM, 1110 BU3HAYAE HAINPIM PO3BUTKY JlepKaBW i cycmijgbcTBa [6, ¢. 23].
@. B. BenicaBchkuii 1mij 6a30BUME IIHHOCTSMU KOHCTHTYIIHHOTO JIay PO3yMi€e
Ti MOJITUKO-TIPABOBI Ta MOpPaJbHI ifieanun, SKUX HapoJ SIK €UHE JIKepeJso BJaJu
mparHe JIOCSITTH B TIPOIECI JIEPKABOTBOPEHHST Ta KOHCTUTYIIHHOTO Oy/iBHUIITBA
B YKpaini ta sKi 3Haiim cBoe Binobpaskenus B [Ipeambysi Koncrurymii Ykpainu
Ta HOPMaX-TIPUHIIMTIAX, 0 CKJIAJAI0OTh 3acall KOHCTUTYIIiiTHOTO Jaxy [5, ¢. 101].

Cucremunii anamis Tekcry Konctutytii Ykpaiau J103BOJISIE BiJlHECTU IO HAli-
OL/IBIN  BaKJIMBMX, 3araJlbHOBU3HAHUX CYCILJIBHMX I[IHHOCTEl CBOOOLY, IIpaBa
JIIOJIUHY, CIIPABEJINBICTb, MOPAJbHICTb, TyMaHi3M, JEeMOKpaTilo, BEPXOBEHCTBO
paBa, MPaBoBe OOMEKEHHSI BJIAJIN, IJIIOPATi3M Ta HU3KY IHIIMX OCHOBOMOJIOMKHIX
izeil. Ajke caMe BOHU 3YMOBJIIOIOTH JIEMOKPATHUYHICTH MTPABOBOTO CTATYyCy 0COOH,
JIEMOKPATUYHI mpotielypu (hopMyBaHH:, OpraHizailii Ta GyHKI[IOHYBaHHS IePKaBHOI
BJIaJIU, B3AEMO/IIIO 11 PI3HUX OPTaHiB, BIIbHY JAiAAbHICTh IHCTUTYTIB IPOMA/ITHCHKOTO
CYCIIJIbCTBA TOIIO. Y CBOIil CYKYITHOCTI BOHU CKJIa/Ial0Th 0a30Bi IMIHHOCTI KOHCTHU-
TYIIHHOTO J1asy YKpainu, ToOOTO Ti MOJIITHKO-TIPABOBI Ta MOPaJIbHI i€l 1 mpuHIMIH,
SIKI Bi0OpakatoTh iCHYIOUi B YKPaiHCHKOMY CYCITLIbCTBI i/1easiu, MOKJIaieHi B OCHOBY
BCHOTO KOHCTUTYIIHHO-TIPABOBOTO PETYJIIOBAHHS.

sIkmio BaaBaTucs 10 Kiaacudikalliii 6a30BUX MIHHOCTEH KOHCTUTYIIAHOTO JIay,
BUIISIOTBCS LIHHOCTI, sIKi 3akpimieHHi BUK/IOYHO B IlpeamOyni Koncruryirii
Ykpainn Ta y posaisax Koncruryirii.
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Tak, 0. M. Toauka nozae Taky kiaacudikalliio 6a30BMX IIHHOCTE KOHCTHU-
TYIIHHOTO Jamxy: a) Mmopanvii yinnocmi (YCBIZOMJIIOIOUM BiIIOBIQIBbHICTD TIEpe]]
Borowm, BiacHOI0 cOBiCTIO, TIOTIEPE/THIM, HUHINTHIM Ta MPUHAENTHIM TTOKOJIHHIMN);
6) uinnocmi couianvnozo mupy (MKIYIOYUCHh PO 3MIIIHEHHS TPOMASHCHKOI 3J1a-
roJM Ha 3eMJIi YKpaiHm); B) icmopuyni yinnocmi (CIiparodnch Ha 6araToBiKOBY iCTO-
pit0 YKPalHChKOTO JIEP>KABOTBOPEHHS); T) UiHHOCMI npasonacmynuocmi (Kepynoduch
AKTOM TIPOTOJIONIEHHST He3aleskHOCTI Ykpainu Big 24 cepriasa 1991 poky); 1) uin-
nocmi 6aazonoayuus (nO6aoun 1Mpo 3abesnedeHHsT TpaB i CBOOOA Ta TiHUX YMOB
ii JKUTTS); €) depacasno-npasosi yinnocmi (BUPasKAIOUN CYyBEPEHHY BOJIO HAPOIY)
[6, c. 23]. Bei minHOCTI B3aeMoIoB’si3adi Ta 6epyTh CBill MOYATOK 3 HEOOXiZHOCTI
3abe3IeyeHHs paB Ta CBOOOJL JIIOIMHU I POMAJITHIHA, HAPOIOBJIAIIS.

Inmnii iepapxivauii noxin npononye @. B. BenicaaBcbkuii: mMopanvhi uinno-
cmi (Koncruryiiis Ykpainu npuiiMasiacs 3 yCBiZJOMJIEHHSM Bi/IIIOBIIA/IbHOCTI TIepert
Borowm, BiacHOIO cOBiCTIO, TIOTIEPE/IHIM, HUHINTHIM Ta MPUHIEITHIM TTOKOJIHHIMMN ),
winnocmi demoxpamii (Konctutyriss YkpaiHu € BHUpakeHHSIM CYBEPEHHOI BOJI
HapoJy; 11 NPUNHATO 3 TMParHeHHsAM PO3BUBATU 1 3MIITHIOBATU JEMOKPATUYHY JIep-
’KaBy; HapoJl IPOTOJIONIEHO €IMHUM JKepeJoM BJIaJH, a JIOJAUHY, 11 1paBa i CBO-
601 — HAWBMIIOIO COIIAJBHOIO IHHICTIO), icmopuuni uinnocmi (Koucturytiiro
YKpaiHu MPUITHIATO, CIUPAYNCh Ha OaraToBIKOBY iCTOPII0 YKPAaiHCHKOTO JEP/KaBO-
TBOPEHHS 1 HA OCHOBI 3/IIICHEHOTO YKPAiHCHKOIO HAIli€l0, YCIM YKPaiHChbKUM Hapo-
JIOM TIpaBa Ha CaMOBU3HAYeHH:), eymanicmuyni yinnocmi (KoHcTuTymio Ykpaiam
MPUNHSATO B iHTEepecax IPOMAJISTHCLKOTO CYCIIJIBCTBA B ILIOMY Ta KOXKHOI JTIOAUHNT
30KPEMa; JIIOUHY, 1i JKUTTS 1 3/[0POB’sL, YECTh 1 IiHICTh, HEJIOTOPKAHHICTD 1 Ge3MeKy
BU3HAHO B YKpalHi HAWBUIIOIO COIAJbHOIO MIHHICTIO), 3a2a1bHOCOUIANbHT UIHHOCT
(Konctutyiis Ykpainu npuiiMasacs 3 MeTOI0 3MillHEHHS TPOMaISTHCHKOI 371aro/iu
Ha 3emJii YKpainu; JoAuHYy, ii mpaBa i ¢BOOOAN BH3HAHO HAWBUIIOIO COIIATbHOIO
HiHHICTIO), depacasno-npasosi uinnocmi (Koncruryiito YkpaiHu HpUiHATO Ha
OCHOBI 6araToBiKOBOI iCTOPIi YKPaiHCHKOTO JEPKABOTBOPEHHS Ta 3 METOIO PO3BUTKY
i 3MIITHEHHA TTPABOBOI JIEP;KABU; 3aKPITIJIEHO TTPUHIIUIIN TTOITY BJAJU Ta BEPXOBEH-
cTBa TpaBa), yinnocmi nacmynuuymea (KorctuTytito Ykpainu NpuiHATO HA OCHOBI
6araToBiKOBOI icTOPil YKPaiHCHKOTO JIEP;KaBOTBOPEHHS Ta KEPYIOUUCh AKTOM IPO-
TOJIONIEHHST He3aJlesKHOCTI Ykpainu Bif 24 cepung 1991 p., gaxuii, y cBowo 4epry,
IpyHTY€EThCS Ha [lekmaparttii mpo neps;xaBHWI cyBepeniteT Ykpainu Bix 16.07.90 p.),
winnocmi doopobymy (Koncturyuio Ykpainu npuilHaTo 3 TypOOTOIO PO 3abesie-
YeHHS TIPaB i ¢BOOOJI JIFOMHHU Ta TIAHUX YMOB 11 JKUTTSI Ta 3 MParHeHHsSIM PO3BUBATH
i 3miIHIOBaTH coliaysibHy AepxkaBy) [5, c. 101].

O. I Kymmipenko Bkasye, mo OcHOBHUIT 3aKOH YKpPaiHM 3aKpilUB BEJIUKY
KiJIbKiCTh 6A30BUX IIHHOCTEH, SIKi YMOBHO MOKHA TIOIJIUTH Ha KiJbKa TPYIL

— UYIHHOCTNT KOHCIMUMYUTIHO20 1a0Y, W0 CMOCYIOMbCsL JOOUHU MA 2POMAOSHUNA,
ZPOMAOAHCHKO20 cycniibemea (HAPOMOBIAIS; €ANHE TPOMAISHCTBO; KOHCOJIIATTIS
Ta PO3BUTOK YKPAIHCHKOI HAIlil Ta IHIIUX €THOCIB; BU3HAHHS JIIOJJUHU HANBUIIOIO
COIIIaJIbHOIO TIHHICTIO; TPOMAJITHChKE CYCIIJIbCTBO);

— UYIHHOCTT KOHCMUMYUIH020 1a0Y, WO CMOCYMbCs YKPaincvkoi depicasnocmi
(1paBoBa, colliajibHA JIEP;KABHICTD; CYBEPEHITET, HE3aJIeKHICTh 1 IEMOKPATUYHICTh
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JIepsKaBy; YHITAPU3M; I[JIICHICTh i HEIOTOPKAHICTh TepUTOPil YKpaiuu; pecrry6ri-
KaHCbKa (hopMma TpaBJiHHs; 000poHa YKpalHW, 3aXUCT il cyBepeHiTery; 3abe3rie-
YeHHs1 eKOHOMIUHOI Ta iH(hopMaiiiioi 6e3neku YKpainm);

— UYIHHOCTT KOHCIUMYUiliH020 1a0Y, SKi 6I0HOCAMbC 00 0epIcasHux opeanie ma
opeaiie micyeeozo camospsoysanis (MO JAeP/KABHOI BJIajd; BU3HAHHS W TapaH-
TYBaHHSI MiCIIEBOTO CaMOBPSIIyBaHHS; HENPUITYCTUMICTh BUKOPUCTAHHS 30POHNX
Cun Ykpainu Ta iHIINUX BiiChKOBUX (hOPMYBaHb T OOMEKEHHST mpaB i cBOOOJ
rpoMa/isTH ab0 3 METOIO TIOBAJIEHHST KOHCTUTYIIIHHOTO JIA/y);

— YIHHOCTT KOHCMUMYUitinozo 1ady, sSKi 6i0HOCAMbest 00 THUWUX cep CYcninb-
1020 Oymmsi (BEPXOBEHCTBO TIPaBa; CIIPABEJIUBICTH 1 PIBHICTD; TPIOPUTET HOPM
MIKHAPOJIHOTO I1paBa HaJl HOPMaMU HAIIOHAJbHOTO I1PaBa; MPUPOIHI pecypcu siK
BUKJTIOUHE TIPABO BIACHOCTI YKPaAiHCHKOTO HAPOAY Ta JedKi inmr) [7, c. 44].

[Tozask Konctutryiiigs € akToM TpPOMaAsTHCBKOTO CYCIIJIbCTBA i Jlep:KaBu, MU
MIPOTIOHYEMO HACTYIHY KJacu(iKaIliio: MOE€THAHHS IIHHOCTEH KOHCTUTYIIHHOTO
Jiasy, 1o BiTHOCATBCS /10 3acajl TPOMAISHCHKOTO CYCHIJIIbCTBA, Ta IMIHHOCTEH KOH-
CTUTYIIIAHOTO JIa/Ly, 1[0 CTOCYIOThCS YKPAIHCHKOI IepsKaBHOCTI, 110 I CTBOPIOE BJIaC-
HUII HOPMaTUBHUI KOJ — «YKpaiHay.

Cnin 3aznaunty, mo xoda B KoHcTuTyiii YKpaiHM MOHATTS «TPOMaJIsTHChKE
CyCHIJICTBO» He 3TaJIyEThCs, Il He o3Haudae€, 1o OCHOBHMI 3aKOH He Bpery-
JIOBYE BIJITHOCMHU MiXK TPOMAJISTHCBKUM CYCHIJbCTBOM Ta Jep:kaBoto. Ha mymky
B. B. Peuntpkoro, rojoBHUM KPHUTEPIEM /I PO3MEKYBAaHHS BOX cdep — Tpo-
Ma/ITHCBKOTO CYCIIJICTBA 1 Jlep:KaBU — € BIZIMIHHICTH iX mpioputeTtiB. AKmio s
JIepsKaBM TaKUMU TIPIOPUTETAMU 3aJUIIAIOTHCS Oe3leKa, CTablIbHICTD, TOPSIOK
i 3aXUIIEHICTD, TO /I TPOMASTHCHKOTO CYCILIbCTBA TIPIOPUTETAMU CTAIOTh CBOOO/IA,
iHiIliaThBa, TMHAMI3M i CIIOHTAHHA aKTUBHICTH [8§, c. 90].

[ToB’s13y10Th €60600Yy 3 MIHHOCTSIMU JIIOICTBA I CydyacHi BYeHi. 30Kpema, 3apy-
OI’KHI JIOCJIIIHMKN 3a3HAYalOTh, 10 <0 BUIUX I[IHHOCTEH, 100 SKMX 3apa3 Ha
3axo/i iCHy€ JOCUTh BHCOKA OJHOCTAlHICTh, HasleXaTh CBOOOA, CIIPABE/JINBICTD,
6esreka Ta Tporpecs. [Ipu 1bOMY CIIpaBeIMBICTh 3MICTOBHO IOB’SI3YETHCS 3 PiB-
HOIPaBHICTIO, a Ge3leKa XapaKTePU3YEThCsI SIK «CBOOO/A Bijl cTpaxy 3a cBOGOILY»
[9, c. 167]. Cepen BITYM3HIHUX YYEHUX TAKOK MOMIMPEHA KOHIEMIliS 100 iCHY-
BaHHSI «CHUCTEMU I[IHHOCTEH, SIKYy BHPOOWJIO JIIOACTBO y MPOIECI CBOTO PO3BUTKY>,
3 aKIEHTYBaHHIM yBard Ha TOMY, 1[0 <Yy COIlIAJIbHOMY Ta OCOOMCTOMY KUTTI (DyH-
JAMEHTAIbHY POJIb BiIrpaioTh Taki MIHHOCTI: ¢cBOOO/A, BIAIOBIIAIbHICTD, PIBHICTD,
CTIPABEIUBICThY. Y TOCTIOBHOCTI TEPETiKY IUX IMIHHOCTEN YiTKO MPOCTEKYETHCSI
JIOTIYHMIT 3B’130K MiK CBOOOZOI0 Ta BiANOBIZAJBHICTIO, K 3ac000M ii OXOpPOHU
i BojiHOYAC OOMEKEHHS, a TAKOXK MIiK PIBHICTIO Ta CIIPaBeJIMBICTIO, SIKi € B3aEMO3a-
Jesknumu i B3aemodymossiernnmu [10, ¢. 150].

Takum unHOM, cB0OO/Ia, MOPSIL 3 PIBHICTIO, CIIPABEJIMBICTIO Ta IHIIUMU I10JIi-
TUKO-TIPABOBUMHU, JIEMOKPATUYHUMM KOHIIETITAMU, HAJEXUTh JI0 TUX <«BIYHUX
IIHHOCTEM», 710 SIKUX CYCITIJIbCTBO MPArHyJjao B pisHi icropuusi enoxu. Crif 3a3Ha-
9UTH, IO B Pi3HUX YMOBaxX BOHM HaOyBarOTh Pi3HOrO 3HAYEHHsI, TOOTO IX 3MIiCT He
€ CTAaTUYHUM, a CXUJIBHUI 10 TIEPMAaHEHTHUX 3MiH iaJeKTUIHOTO XapakTepy, Bifl-
MOBIJIHUX PO3BUTKOBI KOHCTUTYIIOHANI3MY B KOHKPETHINl KpaiHi. 30Kpema, 3MiCT
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IUX KaTeropiii Tako BiAPi3HIETbCS OCOOJIMBOCTAMM B YKPaiHChKUX peasisx,
YKPaiHCbKOMY KOHCTUTYIIIOHAJIi3Mi.

I3 nepesiveHux KaTeropiii Haiibisbire moTpebye CBOEI KOHKpeTH3allii 3 0pu-
JIMYHOI TOYKU 30py «CBOOOAA», OCKUIBKHU 1€ 3alo3udeHa IOpPUCIPYyIeHIten dimo-
cochbka KaTeropis i, KpiM Toro, came BoHa Haitbvkya 10 opuandaux ¢ikmiit. Criz
3a3HAYMTH, 1110 [11aTOH, MipKYI0UM TIPO CBOOO/LY SIK PO «BJIaro IeMOKPATii i 10 90T0
BOHa TIparHe», 3aCTEPirae, 1Mo «came 1ie ii i 3pyitHye». Ajske HaaMipHa cBobOOIa, —
cTBep/uky€e dinmocod, — 1 AT OKPEeMOl JIIOJAUHU, 1 AJsT JIePsKaBU 11ePEeTBOPIOETHCS
Ha HaAMipHe PabCTBO, «iHAKIIE KasKydd, 3 KpailHboi CBOOOAM BUHUKAE HalOijbIie
i naitmorime pabctBo». Bognouac csobozna Oisbliie, HixK iHIII JeMOKPATUYHI I[iHHO-
cTi, TOTpedy€E 3aXKCTY, OCKIIbKY Yepe3 00'€KTUBHI Ta cy0 €KTUBHI YMHHUKHU MTOHA]|
yce 3a3nae nocsranns [10, c. 151].

AKciOMaTUYHUM € BM3HAHHSI IIHHOCTI CBOOOAM SK JJIs OKpeMol 0co0u, Tak
i U1 BCHOTO CYCIHiJIbCTBA.

OT:xe, cBOOO/IA € LIHHICTIO I TAKOIO K BasKJMBOIO OCHOBOIO IIPABOBOI JIEP/KaBH,
SIK 1 piBHICTB Ta crpaBeauBicTh. ToOMy, Ha Hallly JyMKY, CBOOO/LY, TIEpPII 3a Bce HE0O-
Xi/THO PO3IJIA/IaTU SK OCHOBOIIOJIOKHUI NMPUHIIMII Jlep:KaBH, BiIIOBIHO /10 SKOTO
Mae (hOpMyBATUCST TPOMAJISTHChKE CYCIUJIBCTBO i Oy/ayBaTuCsl TpaBOBa JepKaBa.
Tinpku 3a ymMoBU 3abe3redeHHs] CBOOOAN MOKJIMBHUIT PO3BUTOK JIIOIMHU SIK 1HU-
Bij1a, 0COOMCTOCTI, a TAKOK PO3BUTOK CYCIJIBCTBA.

Bimomuii cyyacHWiT TeopeTWK CIPaBeAJIUBOCTI amMepuKaHChbKUl dimocod
[:x. Ponz BBakaB, 1110 OCHOBOIO KOHCTUTYIINHOI JIeMOKpATii € ClpaBe/lJinBiCTh,
MO PO3YMi€ThCd K dYecHicTh. CycCITiJIbCTBO HUM PO3TJISAAETHCSA SIK KOOTepa-
TUBHE MiIPUEMCTBO 33/l BBAEMHOTO0 OJiara, a pyHIaMeHTaTbHOI 0COOINUBICTIO
BIIOPSIZIKOBAHOTO JIIOJICLKOIO CYCIJIbCTBA € oro crnpaseanuBuil yctpiil. Besy-
MOBHO, NMHUTaHHS CIPaBeIJIMBOCTI B Cy4YaCHUX YMOBAX PO3BUTKY YKPaiHCbKOTO
CyCIIJIbCTBA HaA3BMYAHO aKTyasibHe. | Ile MoB’s13aH0 HacamIepe] i3 HeoOXiHi-
CTIO TOIOJIAHHST CIIAIUHU MIUHYJIUX 4aciB, sika 6araTo B YOMY € HENPUITHITHOIO
i mepemnrko/Kae PO3BUTKY CYYaCHOTO CYCHIJIbCTBA, a TAKOXK 3 HeoOXiaHICTIO 36€-
peskeHHs yCIaJKOBAHUX BiZIHOCUH, 1[0 B YMOBaX HOJITUYHUX, IPABOBUX, EKOHO-
MIUHUX Ta IHITUX COIiaJbHUX 3MiH CYCIiJbHA CBIJIOMICTh HEPIJIKO CIIPUNMAE SIK
HecnpaBeuBicTh [11, c. 73].

Axnio xapakrtepusyBaTu MIHHOCTI KOHCTUTYIIHHOTO JIa/ly, O CTOCYIOThCS YKpa-
THCBHKOI ZIEP>KaBHOCTI, TO B IIEPILY YePTy CJIi/l HA3BaTH CyBEPEHITET Ta He3aIeKHICTD.

IcHytoui BiAMIHHOCTI MiX TaKUMU MyOJiYHO-TIPABOBUMU SIBUIIIAMU 1 TTOHST-
TAMU SIK «CyBepeHITeT» i «He3aJexXHicTb» y kpaiHax l[lenTpampnoi Ta CximHoi
€Bporny 3yMOBJIEH] IX iCTOPUYHUME Ta TOJITUIHUMHU 0coOnuBOCTsIMU. HaBnaxwu,
y kpainax 3axigHol €Bpormu inTerpaiiis B €Bpocoio3 hakTUUHO 3HUIIIIA PO36iK-
HocTi B posyMiHHi ix 3micty. II[o % cTocyeTbest YKpainu, TO TyT Bee Iie 30epi-
ra€ JOKTPUHAJIbHY CHUJIY 3acTtapije (pajJssHCbKe) YSBJIEHHS IIPO <«He3aJIeKHICTb»
i «cyBepeHiteT». CyBepeHiTeT y KOHCTUTYIIHHOMY TIpaBi € OJIHIEIO 3 TIePeyMOB
(dhopMyBaHHsT IepKaBU B I[IJIOMY, BXKJINBUM aTPUOYTOM KOHCTUTYIIIHHOTO YCTPOIO
cy4acHoi mep:xasu. Came TOMy BiH MOTpeOy€E YiTKOTO HOPMATUBHOTO BH3HAYEHHST
Ta 3a0e3MeyeH st TapaHTisIMK Ha HaWBUIIOMY IopuandHomy piBui. Kareropist cyBse-
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PEHITeTY € KJII0YOBOIO JIJIs PO3YMIHHS CYTHOCTI JepsKaBH, BOHA 3aKJajac (asuc
JIEP’KABHOCTI SIK TOJIITUKO-TIPABOBOTO siBuiia [12, c. 52].

HactymnHoio 6a30BOIO IIHHICTIO KOHCTUTYIIIHHOTO Jiafly YKPaiHU € YHITapuU3M.
O. I KymHipeHKO 3a3Hauvae: «YHITApU3M € OJIHI€I0 3 JABOX (hOPM JIEP:KaBHOTO
YCTPOIO, €JIeMEHTOM, SIKWil BimoOpakae crocib aaMiHiCTpaTHBHO-TEPUTOPIATbHOI
oprasizartii jiep;kaBu, O/ 11 Ha CKJIAJ0BI i1 PO3MOJILJ BJAAA MK ITUMU YaCTUHAMU
Ta Mixk camoio fiep;kaBoto. Huni 170 nepskaBam (3 monan 220) nputamManHa yHiTapHa
(opma TepuTopianbHO-TIOMITHYHOI opraHisarii» [13, ¢. 17].

Came BKasaHi IIIHHOCTI € OCHOBOIO CTBOPEHHS Ta JisSTBHOCTI YKpPaiHChKOI jiep-
’kaHocTi. Bonn zakpimeni sik y ITpeambysi Koncrurymii Yipainu, Tak i B 1ep-
momy poazin Korcruryiii Ykpainu.

Bucnoeox. Yumasno I1iHHOCTEel YKPalHCHKOTO CYCIIJIbCTBA, OTPUMAJUA CBOE
3akpinieHHs Ha piBHi Koncrutyiii Ykpainu. Konctutymifinuii jgaa, Skuii crano-
BUTH (yHAaMeHTaabHy ocHOBY Konctutyiiil Ykpainu, yocobuoe 6a30Bi IIHHOCTI.
Posrusimaroun cydacti kiaacugikaiii 6a30BUX KOHCTUTYIIHHUX IIHHOCTEMH, CJIijT
KepyBaTUCs caMe MOEJHAHHAM I[IHHOCTe KOHCTUTYIIHHOTO JIaJly, 1[0 BiIHOCATLCS
710 3acaji TPOMAJISIHCBKOTO CYCIIJIBCTBA, Ta I[IHHOCTEH KOHCTUTYIIIHOTO Jany, 1110
CTOCYIOTBhCSI YKPaiHChKOI Jiep:KaBHOCTI. HalBUIUMU i€papXiyHUMU IIHHOCTSIMU
€ cBoboza Ta crpaBeuBicTh (I[IHHOCTI IPOMaASHCHKOTO CYCIJIbCTBA) Ta CyBe-
peHiTeT, He3aJeKHICTh 1 yHiTapusM (I[iHHOCTI, 10 CTOCYIOTbCS YKPAiHCBKOI ziep-
xkapHocTi). CaMe BOHM BHCTYTAIOTh 3aC000M 30JIMKEHHST 0COOMCTOCTEN, KyJIbTYP,
HapO/IiB Ta YHIBEPCAJTbHUM 1HCTPYMEHTOM JIOCSITHEHHS COIIAIbHOI 3J1ar0/I1 Ta MUPY.
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Classification of the values of the constitutional order in the constitution of Ukraine: theo-
retical aspects

The development of society in the process of democratization involves changes in the value sys-
tem, which is the litmus test that shows the level of democratic transformations. Total number of tra-
ditional values of Ukrainian people can change their hierarchy depending on a number of criteria with
the interconnected system of values finding their fixation at the constitutional level. In this regard,
there is an urgent need for providing a classification of values of the constitutional order of Ukraine.

A number of researchers made a significant contribution to the development of problems of the
constitutional order and its basic values. They include Yu.G. Barabash, N.A. Bobrova, M.M. Bondar,
EV. Venislavskyi, O.G. Kushnirenko, Yu.M. Todyka and others. Works of domestic scientists in the
field of value orientation of public life (V.P. Kolisnyk, O.V. Skrypniuk, V.V. Rechytskyi and others)
form a significant scientific and methodological basis of the research. It is also necessary to note works
of foreign scientists, in particular, A. Sen, J. Habermas, G. Joas, K. Vihandta, etc.

The objective of the article is analysis of generally defined value orientations of Ukrainian society
in the conditions of globalization processes and provision of the author’s classification of the basic
values of the constitutional order of Ukraine.

Systematic analysis of the text of the Constitution of Ukraine allows identification of freedom,
human rights, justice, morality, humanism, democracy, rule of law, legal limit of power, pluralism and
a number of other fundamental ideas as the most important and widely accepted social values. After
all, they contribute to the democratic nature of the legal status of a person, democratic procedures of
the formation, organization and functioning of the state power, interaction of its various bodies, free
activity of the institutes of civil society, etc. Taken together, they constitute the basic values of the
constitutional order of Ukraine, i.e. the political, legal and moral ideas and principles that reflect the
ideals existing in Ukrainian society that underly the entire constitutional and legal regulation.

If to describe the very characteristic of the values of the constitutional order concerning the
Ukrainian statehood, we should first determine sovereignty and independence. Sovereignty in the
constitutional law is a prerequisite for the formation of the state in general, an important feature of the
constitutional structure of the modern state. That is why it needs a clear legal definition and provision
with guarantees at the highest legal level.

Given a large number of values of Ukrainian society, much of them received their fixation at
the level of the Constitution of Ukraine. The constitutional order being the fundamental basis of the
Constitution of Ukraine represents the basic values. Given the current classifications of the basic con-
stitutional values, one should be guided by a combination of values of the constitutional order relat-
ing to the principles of civil society and values of the constitutional order concerning the Ukrainian
statehood. The highest hierarchical values have been characterized: freedom and justice as the values
of civil society; sovereignty, independence and Unitarianism as the values relating to the Ukrainian
statehood. These values are the means of rapprochement between individuals, cultures and nations and
an universal instrument to achieve social harmony and peace.

Key words: classification of the values of the constitutional order; values.
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yupescoenuu). Boissnenvl omoervnvie Hedocmamku Oelicmsyiowezo 3aKoHO0amenvbcmea 68 YKa3aHHoU
chepe, npednoscenvl nymu €20 co8epUEHCMBOBAHUSL.

KiroueBbie cioBa: HacJiejloBaHue JICHET; HACTE0OBAHNE HATUYHBIX JICHET; HacIeoBanue (Ge3na-
JIMYHBIX JIEHEKHBIX CPEJICTB; HACJEOBAHIE TIPaBa Ha BKJIAL B OaHKe ((GIHAHCOBOM yUPEIKICHUN).

Bcmyn. OcobamBocTi criajikyBaHHs Ipolneil i mpaBa Ha BKJaa y (hiHAHCOBI
yCTaHOBI, 3 OAHOro OOKY, IOB’sg3aHi 3 TUMU (DYHKI[IIMHU, SIKi BUKOHYIOTb PO3-
s yBadi 00’ €KTH CIAaJKOBOTO PpaBa B IIUBIIBHOMY 060pOTI, a 3 IHIIOro, — 3 1X
crerudivHOI PUANYHOI XapaKTepUCTUKO0. [0BOPsSYM MPo Tpolii, HeoOXiaHO
B3TH /IO yBaru TOi (haxT, 110 0 CKJIALY CHAAIIUHI MOKYTh BXOJUTHU SIK TOTiBKa,
Tak i 6e3roTiBKoBi KomITH. | X0ua 6€3rOTiBKOBI KONITH BU3HAYAIOTHCS 3aKOHO/[AB-
CTBOM K 3allUCH HA paxyHKaX y (hiHaHCOBUX yCTaHOBAX, CIaJKyBaHHS IIpaBa Ha
BKJIa/ y iHAHCOBI ycTaHOBI persiaMeHTyeThes B LluBisibHOMY KoZeKkci YKpainu
OKPEMO BiJ/l CTTaIKyBaHHS TPOIIIEH.

Ananiz ocmannix docaioxcens i nyoaikayit. AKTyasbHicTh cTaTTi 00yMOBJIEHA
MPaKTUYHOIO 3HAUYIIICTIO MUTaHb CHAIKyBaHHS TPOIIEN i TTpaBa Ha BKJIAJ, a TAaKOXK
HEBUCOKUM CTyIleHeM HayKoBOi po3pobsieHocTi 1iel temu. Xoua 1M€o mpobiema-
TUKOIO B pi3Hi yacu 3aiiMasnuch Taki nusigictu, sk: M. B. Topzon (M. V. Gordon),
B. 1. Cepe6posebkmii (V. 1. Serebrovsky), O. TI. Tleuenmii (O. P. Pecheny),
B. I. Kpar (V. I. Krat), 1. B. JKuninkosa (I. V. Zhilinkova), M. A. KopocreaboB
(M. A. Korostelyov) Ta in.

Memoro cmammi € BUSBJIEHHS BIUIMBY IOPUINYHOI XapaKTePUCTUKU TPOIIei
Ha IMBIJIBHO-TIPABOBY perJlaMeHTAIlI0 CIQJKyBaHHsS Tpolleil Ta IpaBa Ha BKJIAJ]
y ¢dinaHcoBiit ycranosi. [[poro MoxHa JOCATHYTH NIJISXOM BUPIIIEHHS 3aBJlaHb
IIOJI0 TAPMOHI3allil YMHHOTO CIIaIKOBOTO 3aKOHO/IABCTBA Y BKa3aHiii cdepi.

Buxnao ocno6noeo mamepiany. 3 Oryisiy Ha Te, 1O 10 CKJIALy CHAIINTHA
B cuury ct. 1218 IlusinbHoro kogexcy Ykpainu Bix 16.01.2003 p. Ne 435-1V (nani —
IIK Ykpainn) BXoasTh TpaBa Ta OOOB’SI3KM CIIAJKOAABIlS, 110 HasiBHI HA MOMEHT
BIIKPUTTS CHAQJAIIMHU 1 He NPUIIMHUINCSA 3 HOro cMepTio, CJIiJi TOBOPUTH He TIPO
rporii (y IX pe40BO-IIPaBOBOMY CEHCi), a PO Ipasa Ha rpoiii abo BKIa y (iHaHCO-
Bill ycTaHOBI y ckJazi cnamuHu. Taka Toyka 30py B HAyKOBIiil JiTepaTypi € 1aHiB-
HOIO, ajie He eauHo. Tak, Ha AymMKy npodecopa I. B. JKuninkosoi, 6iabil TOUHIM
Oys10 6 TIOJIOKEHHST 3aKOHY PO T€, M0 B MOPSIKY CHAJKyBaHHS 10 CHAJAKOEMIIB
MEPEXOINTh CMAJKOBE MaiiHO, 0 CKJIAZy SIKOTO BXO/SATH: Pedi, mpaBa Ta 000B’SI3KM
cnaziko/aBI [1, ¢. 3]. 3 1i€ro yMKO BapTO TOTOAUTHUCS JJIST JOCSITHEHHS PO3YM-
HOTO KOMITPOMICY MiXK CIAJIKOBUM i PEYOBUM IPABOM, TOJOKEHHS SIKOTO Tepe/l-
6ayaroTh TpPaJAUIliiHE TIPABUJIO CJIiyBaHHS MpaBa 3a Piydio, a He HaBIaKU. Pazom
3 ™M, y ynaHomy I[K Ykpainm kareropisi «cmagkoBe MailHO» 3TaflyETBCS JIUTIIE
B KOHTeKCTi toro oxoponu (ct.cT. 1283, 1284), 1110 nepenrkokae 0TOTOKHEHHIO
3a3HAYeHOl KaTeropii 3 TAKMMH, SIK «CHA0K» ab0 «CKJIAJ[ CITaIUHIT> .

Y cBo10 Yepry opuanYHA IPUPO/IA TPONIE 3aJeKUTh Bi/l (hOPMU, B AKill BOHU
00’ekTUBYIOThCS K crenudiune maitnoBe Osaro. Bigmosizno mo cr. 35 3akony
Vipainu «IIpo Harionanbuuii 6ank Ykpainw» Bix 20.05.1999 p. Ne 679-XIV
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(mami — 3Y «IIpo Hamnbank» ), rpuBHs y (hopMmi GaHKHOT i MOHET SIK HalliOHaJbHA
BAJIIOTA € €MHUM 3aKOHHUM TLIATIKHUM 3ac000M Ha TepUTOpil YKpaiHu, mpuiima-
€Tbcsl BCiMa (Di3MYHUMU Ta IOPUAMYHUMU 0cobaMu Oe3 Oyab-sIKUX 0OMeKeHb Ha
BCili TepuTOopil YKpaiHu 3a BCiMa BUAMU ILJIATEXKIB, a TAKOX JJsI 3apaxXyBaHHs
Ha paxyHKH, BKJIQJU, aKPEJUTUBY Ta s nepekasiB [2]. {1 po3yMiHHS CyTHOCTI
rpoireil Tak camo HeoOXiZHO 3BepHYTH yBary Ha 3micT cT. 3 «Kourtu B Ykpaini»
3akony Ykpainu «IIpo mnartikHi cuctemu Ta repekas rpoineid B YKpaiHi» Bif
05.04.2001 p. Ne 2346-1I11 (mani — 3akon Ykpainum «IIpo mnatixui cucremus),
[4]. Bizmosigro no 4. 3.1 c1. 3 3akony Ykpainu «IIpo niaTizkHi cucteMus KOMITH
B YKpaiHi icHYIOTh y TOTIBKOBiil hopmi (hopmi rpormoBux 3HakiB) abo y 6e3roTis-
KoBiit opmi (hopmi 3ammciB Ha paxyHKax y 6ankax). HacrymHa yacTiHa po3ris-
JyBaHOI CTaTTi mepeabavyae moJ0KEHHs PO Te, 10 IPOIIOBI 3HAKHM BHUITYCKAIOTHCS
y dopmi OaHKHOT i MOHET, a TaKO MalOTh 3a3HAa4eHy Ha HUX HOMIHAJIbHY Bap-
TicTb. Onucani HopMmu cT. 3 3akoHy Ykpainu «lIIpo mimarikHi cuctemus» BeTyna-
I0Th Y KOHMJIIKT 3 TOJOKEHHSIMH, BUKJIaJeHUME B ¢T. 35 3akony Ykpainu <«IIpo
Harn6aHk» 3 IpUBO/LY iCHYBaHHS IPUBHI TIJIBKU Y BUTJIsIAT OaHKHOT i MoHeT (hopmi
IPOIIOBMX 3HAKIB), ajle He y BUIJIS/I 3allMCiB Ha paxyHKax y OaHkax (6e3roTis-
KOBiH ¢opmi). CucteMHUil aHai3 HOPM UYMHHOTO (PiHAHCOBOTO Ta IUBIIHHOTO
3aKOHO/IaBCTBA JIA€ MMIJICTaBW PO3IJISIATH TPOIN SIK €IUHUN 00’€KT MUBIIBHOTO
mpaBa B Horo pizHux (opmax: a) roTiBKOBiil ¢opmi (rpomosi 3Haku), 6) 6e3ro-
TiBKOBi# ¢hopmi (TpomroBi komTr). BiATOBiAHO 10 YWHHOTO 3aKOHOAABCTBA T'POIITi
B TOTIBKOBill (popmi sBJISAIOTH c000I0 IPOIIOBi 3HaKM y (opMi GAHKHOT i MOHET,
[0 MAIOTh 3a3HaYeHy Ha HUX HOMIHAJIbHY BapTicTh. MoHeTn Ta OAHKHOTH 3a Ipa-
BOBOIO IIPUPOJIOIO € peyaMi, OCKIJIbKU 3a CBOIMU O3HaKaMM Bi/IIOBI/Ial0Th BU3HA-
YeHHIO peueil, 3akpimenomy B cT. 179 1K Ykpainu.

I'pomri y 6GesroriBKOBill (hopMi, Ha TepeKOHAHHS OIJBIIOCTI TOCTIIHUKIB,
He MOKYTh OyTH BU3HaHI peyaMu i € IIPaBOM BUMOTH KJi€HTa 10 OaHKy (iHImoi
(iHaHCcoOBOI ycTaHOBH), SIKE€ HOCUTH 3000B’d3a1bHMil XapakTep [4, ¢. 534]. 3ampo-
MoHOBaHa KJIacudikallisi 3arajioM BiJIlIOBiZIa€ YNHHOMY 3aKOHO/IABCTBY 1 6a30BUM
JNOKTPUHAM HAYKU IIMBITBHOTO MPaBa, aje 3acBiMuye HeKopeKkTHe (hOpMYyTIOBaHHS
amicty cr. 177 1K YkpaiHu y 4yacTuHI BU3HAUEHHS MicCIlsl rpolliedl y cucremi
00’ekTiB 1uBLIbHUX TpaB. Tak, BiamosigHo xo crt. 177 1K Ykpainu o6’ekramu
IMBIJIBHUX TIPaB € pedi, y TOMY 4YMCJi Tpolni Ta IiHHI nanepu. bykBanbhHe Ta
JIIHTBICTUYHE TIyMauyeHHsI TEKCTY 3a3Ha4eHOl CTATTi YMOKJIMBJIIOE BUCHOBOK, 1110
rpoiri B Oyab-sikiit opmi — 11e peui. Ajsie 3 UM CKJIQHO TOTOAUTHUCS 3 OTJISLY
Ha Te, 110 rpolni y 6e3roTiBKoBii (opmi (3amcy Ha paxyHKax OaHKY, TaK caMo sIK
i 6e310KyMeHTapHI [iHHI aepy) He € 32 CBOEI0 CYTTIO0 peyaMu. JlessKkumu nmpaso-
nopsiiKamMu 1eil hakT yke BU3HAHO, a TPOIi B Oe3roTiBKOBil (opmi BUBeseHO 3i
CKJIay pedeil BKasziBkoio 3akony [5, c. 101-102].

Takum 4yrHOM, NPU CHAAKYBAaHHI TOTIBKH /10 CHAJKOEMIIS TIEPEXOUTD TTPABO
Ha TPOIN cmajgkoaBisd (sSK Ha pedi), ssKe He BiJAPI3HIETbCS Bix OYIb-IKOTO
IHIIOTO IpaBa CIaJKOAaBIISI HA PYXOMi peui, BU3HAY€HI POJJOBUMM O3HAKAMU, 1110
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yBIflIIN 10 ckJaany cnaamuun. Pazom 3 Tum, BpaxoByioun creludiky roTiBKu
SIK HAWOIJIBIN IOCTYITHOTO Ta YHIBEPCATBHOTO 3ac00y 006iry, a TaKOXK 3arajJbHOTO
eKBiBaJIeHTa, 3aKOHO/ABEIlb MepeadaunB HU3KY TOJOKEHbD, CIIPIMOBAHMX Ha X
OXOPOHY K YaCTUHU CHAJKOBOro Maitna. Tak, Biamosigxo no mm. 5.5 m. 5 . 9
«[Topsaky BUMHEHHST HOTapiaJbHUX Jill HOTapiycamu Ykpainus (pani — Ilops-
JIOK), SIKIIIO i/l 4ac B3KUTTS 3aX0/1iB MI0/I0 OXOPOHU CIIaJIKOBOTO MaliHa HOTapiy-
COM BUSIBJIEHI TponIoBi cymu (IiHHI Manepu ), 10 3aJUITAIUC MICJT TTOMEPJIOTO,
BOHU BHOCSTBCSI Ha BiANOBIAHI paxyHKHU st 0OJIKY JeO3UTHUX CyM HOTapiyca
ab60 B 0aHKIBCHbKY yCTAHOBY, MPO IO BUIUCYETHCS BIAMOBIIHA KBUTAHIIISA, sIKa
MINTUBAETHCS JI0 CIAJKOBOI cripaBu [6].

3a 3araJbHUM IPABUJIOM, IIPH CIIAAKyBaHHI 0€3rOTiBKOBUX KOIITIB J0 CIaj-
KOEMIISI TI€PEXO/ATh BiIOBIAHI TIpaBa BUMOTH CITQJKOJABIIS 10 OaHKY 4M iHINOI
(inancoBoi yctanoBu. 3 ypaxyBaHHSM TOTO, 1110 PO3IJISyBaHi MTpaBa CIIaIKOIABIIS
BUHUKAIOTh Ha Ii/ICTaBi paHille yKIaJeHUX JOTOBOPiB 3 GaHKOM abo iHImow (iHaH-
COBOIO YCTaHOBOIO, TIEPeXiJl TaAKUX IIpaB [0 CIIAJAKOEMINB Oy/ie MoB’sI3aHuil i3 3ami-
HOIO CTOPOHU Yy BifnmosigHomy 30008’s3anni. Hessakaioun Ha Te, 1m0 OLIBIIICTD
JIOTOBOPIB, CIIPSIMOBAHUX Ha HaJlaHHS (PiHAHCOBUX IIOCIYT, € B3BAEMHUMM, Y BUIIAJKY
3 MEPEeXO/I0M TIPaB CHAAKOAABI Ha OE3rOTIBKOBI KOIITH MOKEMO TOBOPUTH PO
3aMiHy KpeauTopa y 30008’s13anHi. Taka 3amMiHa, 30KpeMa, MOKe MaTh Micile Ha T/
cTaBi yHiBepcasbHOTro TpaBoHacTymHuUITBa (1. 2 4. 1 c1. 512 I[K Ykpaiun). Bepxos-
nuit Cyzn Yipainu y noctanosi Big 22.01.2014 p. (cipaBa Ne 6-157 11c 13) BucioBus
[IPaBOBY IMO3UIIif0, BIAMOBIAHO 10 SIKOI 3000B’s13aHHS 3a JOTOBOPOM OaHKiBCHKOTO
BKJIAAy He € 3000B’s3aHHSIMH, TICHO IOB’SI3aHMMHU 3 OCOOWCTICTIO BKJIAIHWKA,
a TOMY B pa3i MOoTo CMepTi JI0 CIAaJIKOEMIIS, SIKUM TTPUNHAB CIA/IIITUHY, TEPEXOIUTh
IIPaBO HA CyMY BKJIQJ[y Ta Ha Bi/[COTKM HAa HBOTO M0 JHS, 1O MEPeLy€e MTOBEPHEHHIO
BKyany [7, c. 159—-161]. [licst oTpuMaHHs CBiIONTBA TIPO TIPABO HA CHIAAIIIHY CIa/-
KoeMellb (YU CHaJKOEMII) Ma€ IpaBo 3BEPHYTHCS 10 OaHKy abo iHIIOI (hiHaHCOBOI
YCTaHOBW 3 BUMOTOIO TIPO TIepeBe/IeHHS HAa HbOTO TIPaB CIAKOAABIISA-BKIATHUKA.
[Ipu 1IbOMY 10 CIIAZIKOEMIIS TIEPEXOISATDH He TiJIbKK MpaBa CIaJKOAABIIS K Cy0'eKTa
3000B’s13aHHs, ajie it 060B’sa3ku. Tak, BiAMOBiAHO 10 a63. 3 .. 5.6 m. 5 THcTpykitii
«ITpo mopsAnoK BIIKPUTTS, BUKOPUCTAHHS 1 3aKPUTTSI PaXyHKIB y HAI[lOHAJbHIN Ta
iHO3eMHill BamOTax», 3aTBEpPKeHOI mocraHoBolo HarionaspHoro Ganky YKpainu
Bim 12.11.2003 p. Ne 492 (mami — Iucrpykiist), y pasi cmepri ¢isudarol ocobu-tri-
MPUEMIIST HOTO TTPaBa Ta 000B’SI3KHU OO POMOPSIKEHHS TPOIIOBUMHE KOTIITaMH Ha
paxyHKax MepexXoaThb 0 OO CIaKOEMITIB BiZITOBITHO /10 3aKOHOABCTBA YKPATHU.
ILikaBo, 1110 MPaBUJIO TIPO HEPEXiJ| 0 CIIAJKOEMINB He TLIBKK [paB, ajie il 060B’g3-
KiB 1epegbadyeHo IHCTPYKIHEO TiIbKU JJisi BUKOPUCTaHHS TPOIIOBMX KOIITIB Ha
MOTOYHUX paxyHKax ¢isumdHol ocobu-mianpuemis (it 5). Bogrouac morosip GaH-
KiBCbKOT'O paXyHKa Ma€ JBOCTOPOHHBO 3000B’3yI04Mil XapakTep i y TUX BUIIAJKaX,
KOJIM TIOTO CTOPOHOI0 BUCTyMHA€E (pisudHa 0co0a, IKa He 3aiMAEThCS MiATPUEMHUIID-
KOIO JisiTbHICTIO. BapTo 3BepHYTH yBary it Ha JOroBip GaHKIBCHKOTO BKJIay, SIKHii
xou i nmobynosanuii B IIK Ykpainu 3a KOHCTPYKIIEIO OJHOCTOPOHHBO 3000B’13YI0-
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4OTO, Ha MPAKTHUI 3aBXK/IM Tependayae HU3KY 00OB'SI3KIB Ui BKIQIHUKA. Takum
YIHOM, I[iJIKOM JIOTIYHUM BMIAEThCS HEOOXiAHICTh yHi(IKyBaTH IIpaBOBe Pery.Jiio-
BaHHS PO3TJISHYTOTO TMUTAHHS MIJISAXOM BHECEHHS BiAIMOBIIHUX 3MiH /10 [HCTPYKITii,
y AKill mepemnbadnTy mepexii A0 CHAaJKOEMIIB He TiIbKKM IpaB, aje i 0OOB’sI3KIB
CITAJIKO/IABIS 3a JOrOBOpaMiu GAHKIBCHKOTO BKJIA/LY Ta PaXyHKa He3aJesKHO BiJl TOTO,
6yB TIOMepJIHii Cy0'€KTOM T AMPUEMHUIILKOT IiSJIBHOCTI UM Hi.

Y uisomy, Bcyrneped TPUBOKHUM TEHJIEHIISIM B €KOHOMIII Kpainu i B GaHkis-
CBbKiil cepi 30kpema, H0roBip OaHKIBCHKOIO BKJIAY 3a/MIIAEThCS OXHUM 3 Haii-
nomupeHimmx y chepi (GiHaHCOBUX MOCIYT, MO HAAATHCS (Bi3MUHUM 0COOaM.
Y 1poMy acriekTi He MOKHa OOIfiTH yBarowo Temy CHajKyBaHHSI MpaBa Ha BKJA]I
y Gauky (¢inancosiii ycranosi)!. BiiburicTs H0CTiKEHb, TPUCBIYECHUX AHATIZY
mpaBa Ha BKJAJ y CKJIAJi CIAAIINHU, 30CePe/KeH] Ha PO3KPUTTI TaKUX OCHOBHUX
MUTaHb: a) BXO/UKEHHs IpaBa Ha BKJAJ 0 CKJIaJy CHAAINUHU; 0) OpUANYHA
XapaKTePUCTUKA PO3MOPSIKEHHS OaHKy uM iHIMi (iHaHCOBIN yCcTaHOBI SIK 0CO-
6smBMitT croci6 peasizaiii mpaBa Ha BKJIAJ Ha BUIIALOK CMeEPTi; B) 0cOOJMBOCTI
MIPaBOBOI perJiaMeHTallll CaJKyBaHHs MpaBa Ha BKJaJ. ChOro/iHi TpaBo Ha BKJIAJ
y 6aHKy BXOIWTb 0 CKJALy CIAIUHI HE3aJTEeKHO Bijl CIIOCOOY PO3MOPSIZKEHHS
HuMm (4. 2 c1. 1228 UK VYkpainm). Ognak ictopiss posrisgayBaHol HOPMU HeEOJI-
noszHauna. ¥ llusinenomy komekci YPCP 1963 p. (mani — HK YPCP) cnazaxy-
BaHHS BKJIAy B OaHKY Bifi0yBaIOCs 3a IHIIMMHU MpaBuIaMu. 3TiAHO 3 4. 2 cT. 564
IIK YPCP, sikiio BKJIQIHUK He 3pOOUB PO3MOPSKEHHST OIaAHiil Kaci abo GaHKY,
TO B pa3i WOro cMmepri BKJAJ MEPEXO[UB /10 CIAAKOEMIIB Ha 3arajJbHUX Mi/iCTa-
Bax 3a npasuiamu posza. 12-ro [IK YPCP [8]. Biamrosxytounch Bifi 3BOPOTHOTO,
B JIOKTPHHI I[UBILJILHOTO 1paBa O0yB c(hOPMYIbOBAHUI JOCTOBIPHUI BUCHOBOK IIPO
Te, MO TPaBO Ha OAHKIBCHKUI BKJIAJ, MO0 SKOTO BKJIQJIHWUK 3POOUB PO3IMOPSI-
JUKEHHS OIaIHiil Kaci abo 6aHKy, He BXOAUB [0 CKJIALy CHAAIIMHM, a IepelaBaBCs
ocobaM, 3a3HaYEHUM Y TAKOMY PO3IOPS/KEHH], Bijipasy MicJst CMepPTi BKJIaJIHUKA.
[MoxibHa curyarist croctepiranacst B 3akoHogaBcTBax kpain CHJI, me mpaso Ha
BKJIQJ[ TIOTIEPEMIHHO BKJIIOYATIOCS /10 CKJAAMAY CHAIIMHU 1 BUKJIIOYATIOCS 3 HBOTO
3aJIEKHO BiJl TIOJITUYHOT KOH'IOHKTYPU Ta eKOHOMiuHOi o6cTanoBKuU. IIpu 1bomy
He 3aBK/IM PillleHHs 3aKOHOJaBIlsl BiJnoBifanu ayxy npasa. Hanpukman, Binmo-
BizHo 10 IlToctanoBu Pamau Pociiicbkoi Depepaitii «IIpo nesiki nuTanHs 3acTocy-
BanHs 3akoHonaBcTBa Cotozy PCP na tepuropii PD» Bix 03.03.1993 p. Ne 4604-1

'Y mamomy pasi i KaTeTopieio «BKJIAI» CJIiI PO3YMITH He TiTBKU TPOTIOBI KOIITH, BHECEH] Ha emo-
3UTHUI PaxXyHOK CITaJKOJABIA Ha IiACTaBl I0TOBOPY GaHKIBCHKOTO BKJALY, ajle Ti KOIUITH, SIKi 3Ha-
XOZIATHCS HA PO3PAXYHKOBHUX PaxXyHKax CIAJKOMABIlI Ha TiACTaBi TOroBopy GaHKIBCHKOTO paxyHKa.
BusHaueHHs BKJagy MicTUThCs B ¢T. 2 3akoHy Ykpainu «IIpo GaHku i GaHKIBCbKY AisSIBHICTB> Bij
07.12.2000 p. Ne 2121-III, sokpema: BKJIaz (I€IO3UT) — Iie KOIITH B TOTIBKOBIN ab0 (Ge3roriBKoBiii
dbopwmi, y BamoTi Ykpainu abo B iHO3eMHIN BaIIOT, SIKi po3MillleHi KIi€HTaMu Ha iX IMEHHUX paxyH-
Kax y 6aHKy Ha JIOTOBIPHUX 3acajiaX Ha BU3HAYEHWIT CTPOK 30epiratus abo Ge3 3a3HaueHHs TAKOTO
CTPOKY 1 MiJIATAIOTh BUIJIATI BKIAHUKY BiAMTOBIHO 710 3aKOHO/IABCTBA YKPAIHN Ta YMOB ZIOTOBODY.
JleraspHa fediHilis BRIy OXOITIOE TPOIIOBI KOMITH K HA JIETIO3UTHHUX, TaK i HA MOTOYHUX paxyH-
KaxX CIaJKo/aBId. Ajle 3 TOUYKM 30pY IOPUANYHOI TeXHikHM Ha3Ba i 3micT cT. 1228 [IK Ykpainn Buma-
raloTh YTOYHEHHST 3 METOI0 YHUKHEHHS PO3ITHPIOBATIBHOTO TJAYMaueHHSI.
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IO CKJIajly CHaANIMHN He BXOAWUJIMU TpaBa Ha BKJaau, 3pobeHi B Omananomy OaHKy
P® [9]. BianosizHo, BKIAIHUKKA KOMepIHHHUX OaHKiB ((PiHAHCOBUX YCTAHOB)
MOTJIA JIaBaTH 1M PO3MOPSPKEHHS TiJbKU 3 3aCTOCYBAHHSM 3araJbHUX HOPM TIPO
cuaakyBanns. [IpusineitoBane cranosuiie Omanbanky PD cynepeunsio npupoii
[UBIIBHUX TpaBoBigHOCUH. Takuii cran cupas 30epiraBes 10 HaOpaHHS YUHHOCTI
yacTuHolio Tpetboio [luBinbHoro xkoxekcy Pociiicbkoi Denpeparitii Big 2002 p. [10].
Axio roBOopUTH B NPAKTUYHOMY CEHCI TIPO BKJIIOYEHHS TIpaBa Ha BKJAJ 10
CKJIajly CHAIIMHU, TO HEOOXiJIHO BPaxOBYBaTH HACTYITHE: a) BKJIIOUEHHs IIpaBa Ha
BKJIQJ[ JI0 CKJIJly CITaIMHU 3a0e31eduye iHTepecy ocib, IKi MaloTh MpaBo Ha 060B’s13-
KOBY YaCTKy Y CIaIIIHI, OCKIJIbKY ITPY BU3HAYEHHI iX 4acTKu OyIyTh BpaxOByBa-
THCSI JIOMATKOBO TIpaBa Ha TPOIIOBI KOIITH y BUTJSAAI BKAAAIB y Gankax; 6) Tak
caMo UM TIPAaBUJIOM 3aXMINAIOTLCS iHTEpPeCH KPeAUTOPIB CIAIKOMABI, /IS SIKUX
PO3IIUPIOETHCA KOJIO MaliHa, 32 PAXyHOK SKOTO BOHU MOXKYTb 33JJ0BOJIBHUTH CBOI
BUMOTH; B) 0COOH, 3rajJlani y pO3MOPSKEHH] BKJIAHUKA-CIIAJKOIABIIs], BUSHAIOTHCS
CITAJIKOEMIISIMU 3 BIJITIOBIIHUMU TIpaBaMu i 0O0B’sI3KaMu; T') TIPU CIIAJKyBaHHi TIpaBa
Ha BKJIJ] Y 3araJIbHOMY TIOPSIIKY MOYKJIUBICTD PO3TIOPSKEHHST BHECKOM MOKe OyTH
peasi3oBaHa TIJTbKY TICJS 3aKIHUEHHST 1IEeCTU MICAIIB 3 Yacy BIZAKPUTTS CHAIIUHU
(3a JeAKUMU BUHSITKAMH); JI) OKPEMi aBTOPU HA3WBAIOTh BKJIOUYEHHS IpaBa Ha
BKJIQJ[ /IO CKJIajly CHAIMHA OOMEKEHHSIM TIpaB CHAIKOJABIlT HAa BIJIbHE PO3IOPSI-
JuKaHHS cBOIM MaitroM [11, ¢. 130—135]. Amke npu Buaa4i pO3MOPSIKEHHST OaHKY
BKJIQ/IHUK-CIAIKO/IaBeIlb TOBUHEH OJIpa3y BPAaXOBYBATU YaCTKH, 110 MMOBUHHI HaJje-
JKaTH CHAJKOEMIISIM, sIKi MAlOTh TPaBO Ha OOOB’SI3KOBY 4YacTKy y craamuHi. Take
00OMeKEeHHST CTOCYEThCSI He TIJIBKU ITpaBa Ha BKJaj y GaHKy ((hiHaHCOBIN ycTaHOBI),
a ¥l ycix IHITUX IPaB, MO EePeXo/IATh y clia/lok. BoHo Bumpasiane 3 TOYKU 30py 3aXu-
CTy iHTEpECiB CIaJIKOEMILIB, sIKi MAlOTh MPaBO Ha 0OOB’S3KOBY YACTKY Y CIIAJIINHI.
[TpaBo mHa BkJyam Mae crerudiuHy TPABOBY perJaMeHTAIlio SK /10 BiIKPUTTS
CITAJIIUHY, Tak 1 micsst. J[o BIAKPUTTS CHaANHI OCOOJUBUM YHHOM YPeryJIbOBaHi
BiTHOCWHM, 1[0 BUHUKAIOTHh Y 3B’SI3KY 3 PO3TOPSI/KEHHSIM TPABOM Ha BKJIAJ CIIajl-
komasiieM. ITicsist BIIKPUTTST CHAIIMHNA 3aKOHOAABCTBO Tiepefdavae aesiki BUHITKH
3 3araJbHUX ITPaBUJI PO peasri3alliio mpaB CHaJKOEMIIIB 3 ITPUBO/LY ITpaBa Ha BKJIA/I.
1. To BigkputTs craamuiu. Po3mopsiskeHHsT TPaBOM Ha BKJAJ MOKe OyTH
peajizoBate aBoMa crocobamu. Bixnmosigno 1o u. 1 cr. 1228 IIK Ykpainu Bkaj-
HUK Ma€ TPABO PO3IMOPSIIUTHCS MTPABOM Ha BKJAA y OaHKy ((iHAaHCOBI yCcTaHOBI)
Ha BUIIAJ0K CBOEI CMEPTi, CKJIABIIN 3armoBiT ab0 3pOOMBIIN Bi/IIOBiHE PO3TOPSI-
mokeHHs1 OaHky ((iHaHCOBiN ycraHoBi). ToOTO, IOPUANYHY J0JI0 BKJIAAY MOKHA
BU3HAYUTH: a) Yy 3amoBiri; 6) y posmnopsiskerti 6aHky ((biHaHCOBIN ycTaHOBi).
3aroBiT K OJHOCTOPOHHIIT MPABOYMH 1 KIACUYHUIT CIIOCIO PO3MOPSIIKEHHST Maii-
HOM Ha BUIAJ0K cMepTi (izudnoi ocodbu mo06pe BiIOMUN SIK TEOPETUKAM IHBIJIb-
HOTo mpaBa, Tak i cy06’ekram mpaBosactocyBants. [1[ogo posmnopsipkeHHs GaHKy
(dbinaHCOBIN yCTaHOBI) B HAYKOBIiH JiiTeparypi €HOCTI AYMOK Hemae. TyT Mo)kHA
crioctepiraT Tpu Toswuilii: 1) posmopsiskerHs: 6baHky ((hiHaHCoOBiil ycTaHOBI) — 1€
ocobMBMiT BHJ 3alOBiTy; 2) po3nopsiykeHHs GaHKy ((iHaHCOBIN ycTaHOBi) —
Ile He 3al0BIT, a PO3MOPS/PKEHHST Ha KOPUCTHh TPEThoi 0co0OM; 3) PO3MOPSKEHHS
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6anky ((piHaHCOBINl ycTaHOBI) — Iie HETUIIOBA IMBIIBHO-IIPABOBA KOHCTPYKILis, 110
Mae o3Haku 3amoBiTy. Tak, M. B. Topmon cTBep/kyBaB, MO 3alOBifjajJbHE PO3IO-
psijKeHHs1, 3pobJieHe olaHiil Kaci abo aepskaBHOMY GaHKY 3 IPUBOJY BKJIALy Ha
BUTIAJI0OK CMEPTi, HEOOXiHO po3risiaTu sk Buj 3amosity [12, c. 47]. Ha mymky
II. B. Kpameninnikosa i T. I. 3aiineBoi, 3amoBigaabie PO3MOPSKEHHS — 1€ Pi3-
HOBHJI 3aT0BITY 3 BHHSATKOBUMHU TpaBoBuMHU Hacsigkamu [13, c. 150]. B. 1. Cepe-
OPOBCHKUI K€ PO3IJISAAB PO3MOPSKEHHST HE SIK 3alOBIT, a sIK PO3MOPSKEHHS
Ha KOPUCTh TPeThoi ocobu [14, c. 40]. Take posnopskents HaOyBaaO CUINA HPH
HacTaHHI BiJIKJIa/labHOT yMOBU — cMepTi BKaasHuka. [lle inma Touka 30py Bijio-
O6pakena y mpaisix B. 1. Kpara. Buenuii 1oxoants oO6rpyHTOBaHOTO BUCHOBKY, IO
3alo0BilaibHe PO3NOPS/PKEHHS X04 1 He € 3all0BiTOM B YHMCTOMY BHUIJISI, ajie 110
CYTi € HETUIIOBOIO I[UBIJIBHO-TIPABOBOIO KOHCTPYKIEIO, «<T€HETUYHO» MOAIOHOI0 /10
zarosity [15, ¢. 134]. Ha miit mizcrasi B. I. KpaT cnpaBenimBo cTBepKyeE, 1Mo He
TIIBKM 3aITOBIT MOKe BIJIMBATH Ha 3amoBifiajibHe posnopsyikerds (4. 3 cr. 1228
[IK Yxpaian), a ¥ 3anmoBifiaTbHe PO3MOPSKEHHS, CKJIaJIeHe TicJs 3aMoBiTy, MOXKe
3MIHIOBATH 0CO0Y, 10 SIKOI Tiepeiizie TIpaBo Ha BKJIAJL MICJsT CMEPTi BKJIAHUKA-CITa/l-
KozaBIst. Bujaernest, mo B posnopsizkenHi 6aHKy ((biHAHCOBIN yCTaHOBI) MOXKe
OyTu nepeabadyeHo He TiIbKU 3MiHY 0coOH, 10 SIKOI mepeiijie IpaBo Ha BKJAJ, ajie
11 3MiHA 9aCTOK 32 TaKWM BKJAJOM JIJIT OKPEMUX CIIQJIKOEMITIB. 3 TEPMIHOJOTIUHOI
TOYKHU 30py po3nopskeHHs Oanky ((piHaHCOBiil ycTaHOBI) B JeSKMX HOPMaTHB-
HO-TIPABOBUX aKTaX 3TAJYETHCS SIK <«3alOBiflalbHe PO3MOPSKeHHsI». TaK, Biarmo-
BifHO 710 4. 3 cT. 62 3akony Ykpainu «IIpo 6aHku i GaHKIBCHKY /isSLIBHICTD» BijI
07.12.2000 p. Ne 2121-11I1 noBiakm 1po paxyHKH (BKJIaM) y pasi cMepTi iX BJIacHU-
KiB HaJaioTbcsi OAHKOM y TOMY YHMCJi ocobaM, siKi 3a3HaYeHi BIACHUKOM paXyHKa
(BKJIa/ly) B 3amOBifaIbHOMY po3nopsikeHHi Oankosi [16]. Tepmin «3amoBiganbHe
PO3TOPS/KEHHS> PaHillle BUKOPUCTOBYBABCA i B [HCTPYKIII TPO TMOPS0K BUM-
HEHHSI HOTapiaJbHUX JIN HOTapiycaMu YKpaiHu, 3aTBepiKeHol Haka3zoM MiHoocTy
Yxpainu Big 03.03.2004 p. Ne20 / 5 (nani — IHCTPYKIIist PO TOPSIZIOK BUYMHEHHS
HoTapiaspHux Ailt). Ilyakram 220 [HCTPYKITl PO MOPSI/IOK BYNHEHHS HOTapialib-
HUX JIilf BCTAHOBJIEHO BUJA4y CBi/IOITBA MPO MPaBO HA CHAAIIUHY HE3aJeKHO Bij
TOr0, OYJI0 3pO0JIEHO 3alOBia/IbHe PO3MOPSIKEHHS criajikoAaBiieM uun Hi [17]. Ame
3apas, Koau [HCTPYKITiSA PO TMOPSAAOK BUMHEHHS HOTAPiaJbHUX Jill BTpaTUIA UMH-
HiCTb, €EITMHIM HOPMATUBHO-TIPABOBUM aKTOM, Jie BAKOPHUCTOBYETHCS TEPMiH «3aI10-
BiZlasibHE PO3MOPsKeHHsT>, 3amuimBest 3Y «IIpo 6aHky i GaHKIBCHKY isLTIbHICTD>.
YpaxoBytouu Te, MO B TeOPil MUBIIBLHOTO TpaBa yCTAaJEHUM € PO3YMIHHS 3aI0-
BiJlaJIbHUX PO3MOPS/KeHb y BUTJIAAI OKpPeMUX BKa3iBOK 3alloBijflauya 3 TPUBOY:
a) MiAIpU3HAYEHHs CIIAJKOEMI; 0) 3alloBifaJbHOIO BiJKasy; B) MOKJaJaHHSI;
I') TpU3HAYEHHS BUKOHaBI 3amnoBiTy [18, c. 515], BOauaeThcss OOIPyHTOBAHUM
BUCHOBOK, 110 PO3MOPsizKeHHs1 OaHKy ((iHAHCOBIN ycTaHOBi) MOKe OyTH PO3TIIs-
HYTO K OJIMH 3 BUJIIB 3aIOBIZIaIbHUX PO3NOPS/KEHb. 3 TI€I0 JUIe BiJIMIHHICTIO,
[0 PO3TOPSI/PKEHHsT POOUTHCST HE B 3aMOBITI, @ B 0COOJUBOMY MOPSIAKY. 3 HOTJISILY
arperariB JIOTIKM <3allOBiJiajibHe PO3IOPSKEHHS» 1 <«PO3MOPSIKEHHS OaHKY
(¢pinancoBiii ycTaHoBi)» CIIBBITHOCATHCS SK 3arajbHe i OKpeMe.
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Takum yrHOM, 3 METOIO TapMOHI3allii TePMiHOJIOTII ¥ cdepi crajKoBOro mpaBa
JOIIbHO BHECTH 3MiHM 10 3akony Ykpainu «IIpo 6anku i 6GaHKIBCHKY AisIbHICTDY
IIJISIXOM BUKJIIOUEHHSI TePMiHA <«3alloBijlalibHE PO3IOPSIKEHHS», 3aMiCTh HbOTO
BapTO BUKOPUCTOBYBATH TEPMIiH «PO3MOPSKEHHsT 6aHKY ((hiHAHCOBIN yCTAHOBI)».

Posnopsipkenns 6anky (piHaHCOBI yCTaHOBI) BifPI3HSETHCS Bijl 3alIOBITY SIK
3a (opMmolo, Tak i 3a 3micToM. PosmnopsikeHHst OaHKY BYMHSIETHCSA Y HUCHMOBIii
dopwmi. 3rigno 3 . 7.3 m. 7 Incrpyxkiii «IIpo mopsgok BiAKPUTTS, BUKOPUCTAHHS
i 3aKpUTTS paxyHKIB y HalliOHAIbHIil Ta iHO3eMHiiT BamoTax»> (isuuHa ocoba MOKe
3pOOWTH BI/MIOBIZIHE PO3MOPSI/PKEHHST OAHKY IIOA0 KOIITIB, 10 1i1 HaJeKaTh, Ha
BUIAJIOK CBOET cMepTi. Takok 3a3HaU€HO, MO SIKIO PO3MOPSI/IKEHHST KITIEHTA CKJIa-
naeTbest y hopmi OKPEMOTO JIOKYMeHTa, TO Ha HbOMY TOBMHHA OyTH BKa3aHa Jgara
foro ckiagants. HasgBHicTb 1aTi 3a6e31edye MOKIMBICTb TEMIIOPAIbHOIO CIIiBBi/-
HECEHHST PO3MOPSKEHHsT OaHKY 1 3aIOBITY Mpu HEOOXITHOCTI. 3 MOMEPeHbOI Te3n
BUILTMBAE, 10 PO3MOPSUKEHHsT OAHKY MOKe OyTH BUKJAIEHO B CAMOMY JOTOBOPI
GaHKIBCHKOTO BKJIA/LY, B sKOMY Oy/le BKasaHa jgara ioro ykiaaenns. [[sa x nara BBa-
JKATUMEThCST IATOT0 3/IIHCHEHHST PO3MOPS/IKEHHST OaHKY.

Ha BigMiHy Bijl 3am0BITY, SKWH BYMHSETHCS y CKJIAMHIN THUCBMOBIN (hopwmi,
POBIOPSI/DKEHHST OAaHKY Y BUIJISAI OKPEMOTrO JOKYMEHTa 3aCBiUyEThCS IIiAIICOM
YIIOBHOBaKEHOTO TIpalliBHUKa OaHKY i 30epiracThcs y clipasi 3 IOPUAUYHOTO 0(OpPM-
JIEHHST paxyHKa.

3a 3MicTOM po3NopsKeHHs OaHKy Mae nepeabadaT ofHy abo Kijabka ocib,
SKUM Tiepelijie TpaBO Ha BKJAJ y pa3i CMePTi BKIQJHUKA, a TAKOX YaCTKY y BKJAJII,
Ha sIKy I1i 0cOO6M MOKYTh HpeTeHayBaTH. Ha BifMiHY BiZ 3aIOBIiTY, SKUM MOKHA
BU3HAYUTH IOPUAWYHY J0JH0 Oy/Ab-sIKOTO MaiiHa, IO BXOAUTH B CIAJKOBY Macy,
PO3MOPSKEHHsT OaHKY CTOCYETHCS TIIBKU TPaBa Ha BKJAJA Y KOHKPETHOMY OaHKy
(¢dinancoBiit ycTaHOBi ).

Oxkpim iHIoro0, posnopsskeHHs 6anky ((hiHaHCOBIH ycTaHOBI) GauUTHCSA GiJIBIIT
MIPOCTUM CIIOCOOOM PO3TOPSKEHHST TIPAaBOM Ha BKJIAJ y TIOPIBHSIHHI i3 3aroBi-
ToM. MeHie dopmasbHoCcTeil (po3nopsiKeHHsT 6aHKy He MoTpedy€e HOTapiaJbHOTo
MOCBiIYEHHS ), JielleBIna Ipollelypa CTUMYJIIOI0Th CIIAJKO/ABIIB /10 BUKOPUCTAHHS
caMe PO3IOPSKEHHs, a TAaKOK 3MIILyIOTh IpiopuTeT y OiK 3a0IlaiKeHHs KOIITIB
y GaHkax Ta iHImuX (iHAHCOBUX YCTAaHOBAX, a He ¥ (hOPMi FOTIBKU «HA PyKax».

2. [licnsg BIAKPUTTST CHAAIIUHKA TIPaBO Ha BKJAJ MEPEXOJUTH JI0 CITaJKOEMIIIB
y 3arajibHOMY MOPSAKY. /st OTpUMaHHS BRIy CMAJKOEMIISIM HEOOXiHO HaIaTH,
OKpIM IHIIIOTO, CBiZIOIITBO PO TPABO Ha crnaaiuuy. Biamosiguo o 4. 1 cr. 1298
MK Ykpainu cBiIoIITBO TIPO TIPaBO Ha CIAJIITUHY BUJIAETHCS CHAJAKOEMIISAM TTiCJIS
CIJIMBY 1I€CTU MICSIiB 3 Yacy BIIKPUTTS cliafilinHu. Bepyuun 1o yBaru Te, 1o caj-
KOEMIIi IiCJIst CMEPTi CHAJIKOABIISI MOTJIM OMMHUTUCS B CKPYTHOMY MarepiajlbHOMY
CTAHOBWII, a OOCTABUHM MOKYTh BMMaraTH BiJl HUX 3/iHCHEHHs il Ta opraHi-
3allil 3axoj1iB, BUTPATHUX 3 TOIJISIZLy IPOIIOBUX KOIITIB, 3aKOH Tepeabadae Crielri-
ajibHe TIPABUJIO MIOJI0 CIAJKYBaHHS TIpaBa HAa BKAAA. VigeTbcs mpo mpasmia 4. 3
ct. 1298 11K VYkpainu, gKi 103BOJIIOTh HOTAPIyCYy /10 3aKiHUEHHSI CTPOKY Ha IMpHU-
WHATTS CHAIIUHA BUAATH CIAJKOEMIIAM JIO3BITT HA OflepKaHHS YaCTWUHU BKJIALy
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cragkoaaBis y 6aHKy ((iHAHCOBIN yCTaHOBI), SIKINO 1€ BUKJIMKAHO 0OCTaBUHAMHU,
sIKi MaroTh icToTHe 3HaueHHst. OiHKY 0OCTaBUH Ta BiAMOBIAHICTh YACTUHM BKJIALY
TaKUM 0OCTaBUHAM 3/[iHCHIOBATHME HOTAPiyC, /10 SIKOTO 3BEPHETHCST CITAIKOEMETIb.

06z060penns peszyavmamie. bHesniepedyHo, B PO3TISTHYTOMY CETMEHTI 3aKO-
HOJIaBCTBA € JMCKYCiiiHI 3 TOYKM 30py MpaBa NHUTaHHSA. PazoM 3 TUM TOTPIOHO
3a3HAYUTH, IO CHAJKOBE NPABO BU3HAYAE JIMIIE MTOPSIZIOK TePexoy CIaINHU Bif
MOMEpPJIOTO JI0 MpaBOHACTYIMHUKIB. ToMy 6araTo 10 B MPaBOBOMY peryJioBaHHi
CITaJIKOBUX TIPABOBITHOCHH 3aJI€KUTh BiJl PIBHS PO3POOJEHOCTI OKPEMHX CKJIAOBUX
CITaJIMHK, 30KpeMa rpolieil y roTiBKOBiit Ta 6e3roTiBKoBiil (hopmax.

Bucnoexu. CrnankyBanus rpolieil i nmpaBa Ha BKJaJ y (hbiHAHCOBIN ycTaHOBI
Ma€ cBoi crenudiuni xapakrepucTuku. OcoOJIMBOCTI MPABOBOTO PETYJIIOBAHHS
BiJIHOCUH, TIOB’SI3aHUX 3 YHIBEPCAJbHUM TIPABOHACTYITHUIITBOM TPOIIEN Y Pe3yJib-
TaTi BIAKPUTTS CIAANIMHM, [IOB's3aHi He TiAbKU 3 (hopMOI0 06’€KTHUBaIlil TpolIeii
B IMBLIBHOMY 000pOTi, a i 3 TUMU (DYHKILISIMH, SIKi BOHU BUKOHYIOTB. /[0 TOTO XK,
Ha TPABOBY PETJIAMEHTAINI0 CIAIKyBaHHS PO3TJISHYTHX 00’'€KTIB BILJIMBAE iX BIUCOKA
JIIKBI/IHICTb, EKOHOMIYHA IIHHICTb, & TAKOXK iX 3HAYEHHS JIJII TPABOHACTYITHUKIB.
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Inheritance of money and right on deposit in a financial institution

Features of inheritance of money and the right on deposit in a financial institution, on the
one hand, related to those functions that they perform as the objects of inheritance law in civil
circulation, on the other hand, with their specific legal characteristics. Speaking of money, it is nec-
essary to take into account the fact that the inheritance may include both cash and cashless money.
And, despite the fact that the cashless money defined by the law as entries in accounts in financial
institutions, inheritance of right on deposit in a financial institution regulated by the Civil Code of
Ukraine separately from the inheritance of money.

The need for such research caused by practical significance of inheritance of money and the right
on deposit, and by small number of research in that area. The issue at different times were explored
by such scholars as M. V. Gordon, V. 1. Serebrovsky, O. P. Pecheny, V. I. Krat, I. V. Zhilinkova,
M. A. Korostelyov etc.

The article aims to reveal the influence of legal characteristics of money on civil-law regulation
of inheritance of money and the right on deposit in a financial institution. The purpose of research
should be achieved through solving such problems as analysis and harmonizing the current inheritance
laws in the area of issue.

In the article, the peculiarities of inheritance of cash and cashless money were defined, as well as
the specifics of universal legal succession of right on deposit in the bank (financial institution). During
research some disadvantages of current inheritance legislation in this sphere were revealed, so as the
ways of its improvement. Undoubtedly, a segment of considered legislation is debatable in many ways.
However, it should be noted that inheritance law determines the process of transition of legacy from
testator to the heir. Legal regulation of such relationships depends on the understanding of individual
components of heritage, including money in cash and cashless forms.

Thus, it can be concluded that inheritance of money and the right on deposit in a financial insti-
tution has its own specific characteristics. Peculiarities of legal regulation of relations connected with
the universal succession of money, caused by form of objectification of money in civil circulation and
by the functions, they perform. In addition, the legal regulation of inheritance of money, connected
with their high liquidity, economic value, as well as with their importance to the life of successors.

Key words: inheritance of the money; Inheritance of cash; inheritance of cashless money; inher-
itance of right on deposit in a bank (financial institution).

Haditiuna do pedxonezii 18.11.2015 p.
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8aMsl 3aN08iMyY, HWUX 00HOCMOPOHHIX npagouunie (Po3nopsoxcenns OanKy, NPUUHSMMs cCnAOuUHIL,
610M08U 610 nputiHsAmMms cnadwuniL), cei0oymea npo NPaso Ha CNAOULUHY.

Kiouosi cnoBa: HeilicHicTh; HiKUeMHUN TPABOYNH; OCIIOPIOBAHUIT ITPABOYIH; IPABOBI HACJII KU
HeJIIIICHOCTI.

Kpam B. H., xannaaT IOpuandecKnX HayK, AOIEHT, IOTIeHT Kadeapbl TpaskaancKoro mpasa Ne 1,
HauumoHanbHbIi opugndeckuii yHuBepcurer uMenn Sipocaasa Myaporo, Ykpauta, r. Xapbkos, e-mail:
7719925@gmail.com ; ORCID 0000-0001-6595-1657

IIpaBoBbie MOCJIEACTBUS HEEHCTBUTEIbHOCTH B HACJIEICTBEHHOM IIpaBe

B cmamve uccredyiomcs npasoevie nociedcmeus HeoeicmeumensHoCmu 6 Hacie0CmeeHHOM npaee:
3a6ewanus, OmMenvl 3a6ewanis, UHbLX 00HOCMOPOHHUX COeloK (pacnopscenue OanKa, npuHsmus
Hacie0cmea, OmKa3vl OMm NPUHIMUS HACICOCMBA), CEUOCMENbCMBA 0 NPAse HA HACICOCMEO.

Kmouesble cnoBa: HelelCTBUTENbLHOCTD;, HUYTOKHAS CHEIKA; OCIOPMMAs CAEJNKA; IIPABOBLIE
I1ocJIe/ICTBUA Heﬂef/,lCTBl/lTeJleOCTl/l.

Iocmanosxa npodaemu i akmyanvricmo memu. Hepilicuicts — ysKe 101IH1-
peHe IpaBoOBe ABUINE, SKe Ma€ CyTTeBY creludiky B cragkoBomy mpasi. [Ipore,
He3Ba)kaloun Ha Ile, HAIEKHUN aHali3 CydacHOl TpoOIeMaTuKy TPAaBOBUX HACJIi/I-
KiB HEJINCHOCTI B CIaJIKOBOMY IpaBi (paKTUYHO BiJICYTHIH. YTiM, 1M03a CyMHIBOM,
icHy€e K TeopeTruHa, Tak i yruaiTapHa norpeda, moHaiiMeHIne, BUSBUTU PI3HOBUIM
HEJIICHOCTI 3 ypaxyBaHHAM crieliuiku ta 3’dcyBaTu 11 BIJIMB Ha CIIQIKOBI TIPaBa.

Ananiz ocmannix docaioxcensv i nyonixauii. Bapro sayBaxuTu, 10 IIpa-
BOBI HACJIiIKM HEMIMICHOCTI B CMAJKOBOMY IPaBi aHATI3yBaJINCs B OKPEMUX Pobo-
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tax, 30kpeMa Ronald J. Scalise Jr. [1], O. ITeuenwii [2], B. Kpar [3], I. Kenneth
G. C. Reid [4], Marius J. de Waal [4], Reinhard Zimmermann [4]. [Ipore napasi
Bi/ICYyTHE KOMILJIEKCHE JIOCJI/I>KEHHSI TTPABOBUX HACJII/IKiB HEliHCHOCTI B CIIaiKo-
BOMY TIpaBi.

Memoto cmammi € BU3HAUeHHS MPABOBUX HACJIJKIB HEJiMCHOCTI B CIAJIKO-
BOMY IIpaBi Kpi3b NpU3My il Pi3HOBU/IIB Ta BIJIMBY Ha CIIQJIKOBI IIpaBa.

Buxnao ocnoeénozo mamepiany. CytHicHUI aHai3 moJoxkeHb [[MBiibHOTO
koziekcy Ykpainu (ani — [IK Ykpainw) miaTBep/Kye Te, Mo «IiaiaioThesay Hepilic-
HOCTI B CHAJKOBOMY IIpaBi I Bi/IIIOBIZIHO MOXKYTb BILJIMBATH Ha CIIa/IKOBI IIpaBa
Haifyacrinie opuandHi GakTu (OAHOCTOPOHHI MPABOYNHM), i SK BUHATOK — JOKY-
MeHTH. 30KpeMa, icHye Hediicuicms 3a1moBiTy abo HOro YaCcTHHM, PO3IMOPSKEHHST
6anKy ((iHAHCOBIN yCTaHOBI), CKACyBaHHS 3alOBITY; IPUWHSTTS CIAIUHU, Bi/l-
MOBU BiJl TPUAHATTS CIAAININHY, BIIKJIMKAHHS BIZIMOBY BiJl TPUUHATTS CHAIIIUHU,
CBi/IOIITBA IIPO IIPABO HA CHAIIMHY.

[Iepin Hi pO3TJIAHYTH OKpPeMi BUTIA/IKU BILJIMBY HEIIHCHOCTI Ha CIIQ/IKOBI ITpaBa
HEeOOXiTHO BiJI3BHAYNTH, 1110, SIK [IPABMUJIO, HEOOXIHICTh y 3aCTOCYBaHHI ii TPaBOBUX
HACJII/IKiB BUHUKAE JIVIIE Y Pasi, KoM ToW abo iHImwil iopuamdamii haxkT (paBoYnH,
JIOTOBIp, MO0, YCUHOBJIEHHS, 3alI0BIT, PillleHHsI 3araJbHUX 300PiB) I0YAB «BHUKO-
HyBaTuCsi» ab0 BUCTYIUB €JeMEHTOM opuandHoro ckiaamxy'. Tomy icHye morpeba
3aCTOCOBYBATH HACJIKN HEIIHCHOCTIZ,

IIpasosi nacnioxu nediticnocmi 3anosimy i 1020 CKacyéanus. 3a CBOEID CYTTIO
HeNIMCHICTh 3aIOBITY BiINIOBI/Ia€ 3a NMPABOBUMHU HACJIJIKAMM BiJICYTHOCTI 3ario-
Bity. ToOTO HexiiicHMII 3alOBIT He MOPOKYE THUX IPABOBUX HACJiAKIB, Ha sKi
BiH OyB cupssmoBanuii. Y ct. 1257 11K Ykpainu, npucBsideHiil HemiiicHOCTI 3armo-
BiTYy, AndepeHIiamisg MpaBOBUX HACJIJIKIB BCTAHOBJIOETHCS 3aJIEKHO BiJl TOTO,
HACKIJIbKYM HEIMCHICTh «ypakae» 3amoBiT (MOBHICTIO ab0 K CTOCYETHCS TiJbKH
OKpPEMUX PO3IMOPS/IKEHD).

HepuilicHicTh 3amoBiTy nogmicmio TepeayciM 0OYMOBIIOE Y CITAKOEMIIS, T1103-
6aBJIEHOTO I[MM 3aIlOBITOM TIpaBa Ha CIA/JKyBaHHsS, BUHUKHEHHS TpaBa Ha CHAKY-
BaHHS 3a 3aKOHOM® Ha 3arasibuux miacraBax (4. 4 cr. 1257 IIK Ykpainun). Ase rum

! Tleft BUCHOBOK 3yMOBJICHUH MOIOKEHHSIMN OKPEMUX HOPM YHHHOTO 3aKOHOIABCTBA, 10 PETYJIIO0TH
MTPaBOBI HACTIKY HEINCHOCTI. 30KpeMa, HeMiCHUI MMPaBOYNH He CTBOPIOE IOPUANYHUX HACTIKIB,
KpiM THX, 10 TI0B’sA3aHi 3 Horo HexilicHicTio (a63. 1 4. 1 cr. 216 I[K Ykpaiun); HexiiicHuii 1006,
a TaKoX ILI00, BUSHAHUI He[IMCHUM 32 PIllIEHHSIM CYJLy, He € ICTaBOIO Uil BUHUKHEHHS y 0Cib,
MiK SIKUMU BiH OyB 3apeecTpoBaHuii, paB Ta 060B’A3KIB MOAPYKAKS, a TAKOXK 1PaB Ta 000B’A3KIB,
SIKi BCTAHOBJIEH] [IJIsT TTOAPYSKIKS iHIMME 3akonamu Ykpaiuu (4. 1 c1. 45 Cimeiinoro Komercy Yrpa-
iam). Ilo cyTi 3araapHMIT TPaBOBMIT HACTIAOK HEAIHCHOCTI MEBHOTO IOPUNTHOTO (HAKTy 3BOAUTHCS
JI0 TOTO, IO HEAIlCHICTh BUCTYIAE <IIE€PEIIKOAOK» I BUHUKHEHHS, 3MiHU a00 NPUIMHEHHS
MUBLIBHUX TIPaB, 000B’A3KIB 1 iHTEpeciB.

[Ipore 1e He BUKIIOYAE i MOXKJIMBOCTI 3aCTOCOBYBATU HACJIJIKU HEIICHOCTI 1 TOTO, W06 T1epe-
MIKOJUTH BKJIIOYEHHIO B IIUBLIbHUN 06ir HEIHCHOTO I0PUANYHOTO (haKTy.

VY iHO3eMHiil siTepaTypi B IbOMY KOHTEKCTI MiKPECTIOETHC, IO MPU HEAIHCHOCTI 3aMoBITy Bpaxo-
BYIOTbCsI OJIM3bKI ciMeliHi BiHOCHHM, siKi 06YMOBIIIOIOTH ClIaJIkyBaHHs 3a 3akoHOM [1, ¢. 55]. AGo x
pOOUTHCS aKIEHT Ha TOMY, 1110 TIPY TIOBHIH ab0 YacTKOBIl HemificHOCTI 3aTOBITY MAalfHO CTTA/IKYETHCS
HOBHICTIO 200 YacTKOBO 6e3 3anosity [5].

o

w
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30BCIM He BUYEPITYIOThCS MPABOBI HACTIIKU HEIIMCHOCTI BChOTro 3amoBiTy. bimbine
TOTO, CJIIJ TIKPECJUTH, 10 O4eBHAHO, B 4. 4 ct. 1257 1K VYkpainu 3axpimieHo
HEIIOBHE PETyJIIOBaHHS TPAaBOBUX HACIJKIB HEAIMCHOCTI 3aroBiTy. BeTaHoBIeHHS
TaKUX HACJIIKIB HEOOXiTHO 3/IIICHIOBATH 3 ypaxyBaHHsM sk a03. 1 4. 1 cr. 216 IIK
Ykpainu, tak i okpemux HopMm Kuauru [octoi 1K Ykpainm.

Ilo-nepwe, TpaBO Ha CIHAJIKyBaHHS 32 3aKOHOM MOe BUHUKATH He TiJbKU
y CHAJKOEMIlS, BKa3aHOTO B HEIICHOMY 3alloBiTi, aje ¥ B iHIIUX CHAJKOEMIIIB 3a
3akoHOM (4. 2 c1. 1223 11K Ykpainn).

Ilo-0pyze, TpaBOBUM HACJIIKOM, 3aJIe;KHO BiJl MiACTaBW HEIIICHOCTI 3alOBITY,
Moxke OyTH B3araji He cnajgkyBaHHs. BigmosizHo mo 4. 2 cr. 1307 IIK Ykpaiau
3aTOBIT, KUH BiUYKyBad CKJIaB MO0 MaliHa, BKA3aHOTO y CHAJKOBOMY JIOTOBOPI,
€ HiKYeMHMM. 3BiCHO, 1[0 B Takiii cuTyallii He BiZOYBa€ThCsSI BUHMKHEHHS IIPaBa
Ha CHaAKyBaHHs, OCKIJIBKU 32 JOIIOMOIOI0 HiKYeMHOCTI 3a0e311e4yeThCs IPIOPUTET
CIIaIKOBOTO JIOTOBOPY HaJl 3aMOBITOM!,

Ilo-mpeme, BUIMBa€ Ha BU3HAYEHHS IPAaBOBUX HACJIIKIB i KiJbKIiCTh IOTEH-
IIAHUX CIAaJKOEMITIB (SIK 32 3aKOHOM, TakK i 3a 3amoBiToM). OCKIiJIBKM 32 HasBHO-
CTi TIJIBKA OJIHOTO TOTEHIIMHOTO CITaJIKOEMIII, BKA3aHOTO B HE/IICHOMY 3alloBiTi
il KUl He BKJIIOYEHWH B OMHY 3 Yepr CHaAKOoeMIliB 3a 3akoHoM (cT. 1261-1265
ITK Ykpainu), mpaBo Ha ClaJKyBaHHS 32 3aKOHOM TaKOK BUHUKATU He Oyze. Y Iiiii
cUTYyallii MOKJIMBUN Tlepexiji CIaIUHN 9K BiIyMepJol y BJACHICTb TEPUTOPiaJIbHOL
rpomasn (ct. 1277 IIK Ykpainn).

llo-uemsepme, 3ayexaTh MPABOBI HACJIJIKU HEAIMCHOTO 3amOBITY 1 Bijl Kijb-
KOCTI CKJIQJIEHUX CIaJKOJaBiieM 3aroBiTiB. [Ipn MHOXMHHOCTI 3a1OBiTiB 1PaBOBI
HACJTIKW HEIHCHOTO 3aMOBITY MOXKYTh CYTTEBO BiIPI3HATHUCS.

3oKpeMa, SIKIO CHAJKOJaBelhb CKJIaB KiJibKa 3aIroBiTiB, 3/iHCHUB PO3NOPS-
JUKEHHST PI3HMMM 00’€KTaMM 1 NPU3HAYMB PISHUX CHAJKOEMIIB, TO HEAINCHICTH
OJTHOTO i3 3aITOBITIB JKOJHMM YMHOM He BILIMBAE Ha 1HIII 3aMOBITH. TaKMM YMHOM,
BiZIHOCHO 00’€KTIB, yKa3aHUX y HEAINCHOMY 3alOBiTi, BAHUKATHME MTPABO HA CIIajl-
KyBaHHSI 32 3aKOHOM.

IIpotunexna cuTyalliss MOKe MaTH Miclle TIPU MHOKUHHOCTI 3aIOBITIB, KOJHN
B TIEPIIOMY 3aMOBITI MICTUTBCS PO3MOPS/KEHHS BCIM MAafHOM OJHUM CHAJKOEM-
II5IM, @ B OCTAHHBOMY — 1HIIIVM.

3rigHo 3 4. 4 c1. 1254 1IK?, K110 HOBMIA 3aII0BIT, CKJIaJIeHUI 3a1oBigauemM, OyB
BU3HAHWU HE/[IICHUM, YMHHICTh IONEPEHbOTO 3aAIOBITY HE BiJIHOBJIOETHCS, KPIiM
BUITA/IKiB, BcTaHOBJIeHUX ctarTsamu 225 i 231 11K Ykpainu. Bunstkamu € Ti BULIQAKH,

! IcHyBaHHST TAKOTO TIPIOPUTETY JIOCUTH MAPAJOKCATIbHE, 3 YPAXyBAHHSIM TOTO, IO CIIAJIKOBHIT IOTOBIP
y UK Yxpaiam, Ha BimMmiHy Bifi iHIINX TPAaBOMOPS/IKIB, He PO3IHIOETHCS SIK MiACTaBa IS CHAAKY-
BaHHs. Y 3apyOiKHUX MPABOIOPSIAKAX JOTOBIP PO CIAAKyBaHHS JysKe 4acTo KBaII(PIKYEThCs SIK
miJcTaBa 751 cnaiKyBaHHs (Hanpukiaasn, B § 2274—-2302 Himerpkoro IlusisbsHoro Ynosxkensd, cT. 9
3akony Ecroncpkoi Pecniy6iiku «IIpo criankysanHsi») [6, ¢. 475-480; 7].

2Y 4. 3 ct. 1493 mpoexty K Ykpaiuu mpomoHyBagocsi BCTAHOBUTH 3arajbHe TPABUJIO, 10 Y pasi,
SIKIIO HOBWIA 3aIOBIT, IKUI CKJIAB 3an0BiAa4, OyB 6usHanuil HeOwcHUM, TO 8I0HOBIIOEMbC WUHMICTID
nonepednvozo sanosimy |8].
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KOJIV 3aTOBIT BU3HAETHCS HEJAINCHUM Ha Mi/ICTaBl HASBHOCTI TIEBHUX Jie(heKTiB BOJI
(TIpu CKJTaIaHHi 3amoBiTY Ai€31aTHOI (Hi3UYHOI 0c060I0, SIKA B MOMEHT BUMHEHHST
3aI0BiTYy HE YCBiZIOMJIIOBa/Ia 3HAYEHHSI CBOIX /il Ta (a60) He MOrJIa KepyBaTH HUMHU,
a0 K BUMHIJIA 3aIOBIT I1i/l BIUIMBOM HACUJIbCTBA).

[To cyri npaBusio, 3akpimiere B 4. 4 cr. 1254 11K Ykpainu, opieHToBane Ha
oOMesKeHHsI BUITQIKIB BiJHOBJIEHHSI YNHHOCTI MONEPEAHbOrO 3aIOBiTy, KOJIM 3allo-
BiT — ocnioptoBaHuii. IIpo 11e cBiguuTh BUKOPUCTAHHS CJAOBOCIIONYUYEHHS «8UHAHULL
HeodicHumy». 3BUYAIHO K, Y 1bOMY KOHTEKCTi HeOOXiJHO 3'sicyBaTh, YM MOKe HiK-
YEeMHICTb 3all0BITYy Bi/IHOBJIIOBATH MOIEPE/IHII 3a10BIT.

Y HaykoBiil jiiTepaTypi 3ayBaxKy€eTbCS, 10 MEPEJIiK IMi/ICTaB Bi/[HOBJEHHS T1011e-
pesHboTo 3amnoBiTy € BudeprmauM [9, ¢. 1082]. ¥ cynoBiil npakTuili BKazyeTbcs, M0
<HIKYEMHMI 3aI10BiT, CKJIQJIEHUI 3 MOPYIIEHHIM BUMOT 111010 HOTO TOCBiYEHHS,
CKaCOBYE TIOTIEPE/IHIiT 3aT0BIT, 5K 1ie nependadeno cr. 1254 1IK Ykpaiaus» [10].

OueBumno, mo 4. 4 ct. 1254 1K VYkpainu pospaxoBaHa TiJbKM Ha BW3HA-
YEHHSI MPABOBUX HACJI/JKIB [IJIsT OCHOPIOBAHUX 3allOBITIB 1 30BCIM He PETYJIOE
BIIMBY HIKYEMHOCTI 3allOBITY Ha BiJ[HOBJIEHHS Iollepe/Hboro 3anosity. Haspsj
9K HIKYEMHWI 3alOBIT Ma€ CKacoByBarTu morepenniil 3amosit. Ile o6ymoBieHO
TUM, 0 HIKYEMHUIT 3aTOBIT y TPUHIIUII HE MOKe MOPO/UKYBATU SIKUI OW TO He
OyJI0 TIPaBOBUI Pe3yJIbTaT, OCKIJIBKY JIJIsl TIpaBa BiH B3araji He iCHYE SIK BOJICBU-
saByeHHs. Hacmpasii HEMOKIMBO JOIYCTUTH, 00 3aIl0BIT, CKJIa[eHNIT Ha 3BUYali-
HOMY apKyIili Tamnepy, He MOCBi4eHuil HIKUM i TOMY, OyIyd¥ HiIKUeMHUM, CKAaCyBaB
6U HaJle)KHUM YMHOM CKJIaJIeHUi TIoTiepe/IHiil 3amoBiT. Y 3B's3Ky 3 UM OiJIbIil
JOIIIbHO KOHCTATyBaTH, 1[0 HPY HIKYEMHOCTI 3aloBiTy BigOyBacTbhCs BiIHOB-
JIEHHSI YUHHOCTI MOTIePe/HbOTO 3aIOBITYy'.

Y cr. 1254 11K Ykpainu He BCTAHOBJIEHO MPABOBI HACJIAKK HEMIFCHOCTI CKa-
CyBaHHsI 3a10BiTy. Y HAYKOBIll JiiTeparypi 0OIPYHTOBAHO JOBOJMTHCS, 10 MPaBHJIA
u. 4 c1. 1254 11K Ykpainu 3a aHajiori€io 3akoHy HOMIMPIOIOTHCS i Ha BUTTAJKN Heilic-
HOCTI CKacyBaHHS 3amoBiTy y ¢opMmi 3agBu po ckacyBanns [11, c. 269].

lo-n’sme, He MOKHA BUKJIIOYATH 1 BU3HAHHS 3aIOBITY JIMNCHUM Yy pa3i HeJo-
TPUMaHHS BUMOTH PO HOTapiaJbHe MOCBiiueHHs Ha mijgcTtasi 4. 2 ct. 219 1IK
Ykpainu. Yrim, gx y cynosiit npaktuii [12—14], tak i B gokTpuni [15, c. 287;
16, c. 36; 17, c¢. 401-402; 18, c. 124] nepeBaxae mijixiji, KOJW HE JOMYCKAETHCS
MOJKJIMBICTh «3IIJISATH» 3all0BITH, BYUNHEHI 0e3 JOTPUMaHHS BUMOIHM IIPO HOTapi-
aJibHE TTOCBITYEHHS.

3okpema, Bepxosuuii Cyn Ykpainu Harosocus, o «He J01yCKA€TbCS BUSHAHHS
JUVCHUM 3aTIOBITY, STKWI € HIKUYEMHUM Yy 3B’SI3KYy 3 MOPYIIEeHHSIM BUMOT I0/I0 HOTO
dopmu Ta OPSIKY MOCBiTUEHHA. Y 1IbOMY pa3si cy/iaM cJiiji 3actocoByBatu cm. 1257
1K, ocxinoxu nopmu znasu 85 I[K ne nepedbauaroms Moiaueocmi 6USHAHHS 3aN06Imy
ditichum» (1. 14 Tlocranosu Ilmerymy Bepxosuoro Cymy Yxpainu <«IIpo cymoBy
MPaKTUKY PO3TJISILYy NUBIJIBHUX CIIPAB PO BU3HAHHS TIPABOYMHIB HEJIHCHUMUY> BiJl
06.11.2009 p. Ne 9) [19].

! 3 nosuiii de lege ferenda 3uuaiino cuin Gibin Y4iTKO MepeAGAYNTH IPABOBI HACJIIKY HIKYEMHOCTI
3aII0BITY.
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Hagpsin un taka mosuitist Moske OyTu crpwuiitsra Geszacrepeskto’. Ile 3ymoB-
JIEHO THUM, 1110 aPTYMEHTH Ha MiATPUMKY HEIIPUITYCTUMOCTI «3I1JIeHH» HIKUeMHOTrO
3aMOBITY JOCWTH BPa3iWBi. 30KpeMa, SIKIIO BUKOPHUCTATH TO3UILiI0 BepxoBHOTO
Cyny YkpaiHu /jisi BCTAHOBJIEHHSI MOJKJIMBOCTI 3aCTOCYBAaHHS 1 B IHININUX BUMAJ-
kax 4. 2 cr. 219 1K Ykpainu, To BUCHOBOK B TpUHIMII Gy/ae Takum ke. OCKiIbKY
B JKOJHIN HOpMI, okpiM 4. 2 cT. 219 IIK Ykpainu, He 3aKkpilieHo J0MyCTUMOCTI
BU3HAHHSI O[HOCTOPOHHBOTO TIPABOYNHY JAilicHUM. BoueBu b, 1110 1151 mpobieMaTnka
noTpedye 3aKOHOABYOTO BUPIIIIEHHS.

HepnificHicTh 3amoBiTy 68 yacmuni TaKOXX Ma€ CBOIO CIeln@iky MO0 TPaBo-
BUX Hacaiakis. Y 4. 3 cr. 1257 11K Ykpainu nepembauero, 1o HeAilicHICTh OKpe-
MOTO PO3IOPS/PKEHHS, 1110 MICTUTBCS Y 3aIl0BITI, HE MA€ HACJTI/IKOM HEeJ[ICHOCTI
inmoi #ioro yactunu?. TakMM YMHOM, TPABOBUM HACJIZKOM HEAIHCHOCTI OKpe-
MOTO PO3IOPS/IKEHHS € BiJICYTHICTD BILIMBY Ha 3amoBiT y 1izomy. M inmti posio-
PSAKEHHS, 10 MICTSATHCA y 3aTOBITi, MOPOXKYBATUMYTh BUHUKHEHHS TpaBa HA
CIIQJIKYBAaHHS 32 3aMI0BITOM. Y BUIAJIKY, KOJU HEJ[ICHE PO3MOPSJIPKEHHS 3aJIeKHe
(um iHII PO3TMOPSIKEHHS 3aJieskaTh BiJl HbOTO), OUYEBUHO, 1O 1€ 3yMOBJIIOBA-
TUMe HEeJIINCHICTh 3aII0BITY TTOBHICTIO.

IIpasosi nacrioxu nediticnocmi tHwUX 00HOCMOPOHHIX NPABOUUNIE. Y MeKax
Kuaurn [Mloctoi IIK VYkpainm He 3akpinjeHo TpaBOBI HACHIIKUA HEIiMCHOCTI
iHIMUX OJHOCTOPOHHIX MPaBOYMHIB (30KpeMa TaKhX, K PO3MOPSIKEHHS OaHKY
((binaHCcoBil ycTaHOBI), MPUWHATTS CIAJAKY, BIZIMOBY BiJl IPUUHSATTS CHAIUHUA,
BiJIKJTMKAHHS BiJIMOBU BiJl MPUUHATTS CHaAIUHN). B oKpeMuUX HOpMax JuIIe
nepenbavyeHo MiACTaBW JJIsI BU3HAHHS BiITIOBIIHOTO MPAaBOYMHY HEAiHCHUM
(mampukian, 4. 5 cr. 1274 11K Ykpainn)®.

CyTHicHMIT aHasi3 BKa3aHUX OJHOCTOPOHHIX IPABOYMHIB CBITYUTDH TIPO Te,
0 [IJIsT BU3HAYEHHST MPABOBUX HACJIIKIB 1X HeMIICHOCTI TOTPIOHO 3aCTOCOBYBATH
3arajibHi mosioxkenHs (a63. 1 4. 1 cr. 216 IIK Ykpainn)?. Toxi BianoBigHuii ogHOCTO-
POHHI I TPABOYMH He TTOPOJIKYBaTUMe TTPABOBUX HACJI/IKIB, HAa SKi BiH CIPSIMOBAHUM.

Kpim TOro, HeoOXifiHO HAroJOCUTH, IO HE 0 BCIX OXHOCTOPOHHIX MPaBOYM-
HiB y CIAJKOBOMY TIpaBi MO’KHA 3aCTOCYBaTU TaKy KOHCTPYKIIIO, SIK HeIICHICTH
YyacTUHM NpaBounny. Hanpukiiam, IpuiiHATTS craauuin abo K BiAKIMKaHHS Bii-
MOBU BiJl IPUNUHSATTSI CIIAAIIMHA HE MICTSTh SIKUX-HEOY/Ib CKIAIOBUX.

! JIist nopiBHAHHS, Y 3apyOLKHIX [PABONOPSIIKAX JTOCUTh YiTKO IIPOCTEXKYEThCST TEHIEHIIIsT 10 3MEH-
IIEHHS] BUIAJKIB HEIHCHOCTI 3alOBITY NIJISXOM BUKOPUCTAHHS PI3HUX CIOCOOIB MO0 <«3IiJIeHHS»
(HampuKIIa/, KOHBepCis, KBamidikallis Sk iHIIOTO BULY 3aMTOBITY, KOHBAJI/IAIlIS MIJITXOM BUKOHAHHS)
[4, c. 139, 469—-470; 20].

? Ha BiaMiHy Bifl 3araJTbHUX TIPaBWJI HemilicHOCTI dactan mpaBounuy (ct. 217 IIK), B 4. 3 cr. 1257
IIK Ykpainu He BCTAHOBJIOETHCS BILIMB HEAINCHOTO PO3IOPSKEHHST Ha BECh 3aI0BIT. Y 3apyOisKHiil
JIiTepaTypi 3BepPTAEThCA yBara Ha Te, 1[0 HeiHCHICTh OHOTO He3aJIesKHOTO 3aM0BiIaIbHOTO PO3MOPSI-
JUKEHHsI He BILIMBAE Ha 3allOBIT Y IIJIOMY, SIKIIO iHIIe He nepenbadns sarosizay [4, c. 268].

3 Cxoxuil minxin ichye i B iHmunx Kpaimax. Hanpukiam, y cr. 123 3akony Ecroncekoi Peciy6uiku
«IIpo cnagkyBaHHs» HepegbadeHo MiACTaBY /I BUSHAHHS HEeAIHCHUMU NPUIHSTTS CHAAIIMHK 1 Bij-
MOBH BiJl criaaimuny [7].

4 Taki mpaBOBI HACJIJKHU MO0 OKPEMUX OJHOCTOPOHHIX MPABOUMHIB y:Ke BigMmivaiucss B JiTepa-

Typi [21].
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IIpasosi nacrioxu nediiicnocmi ceidoymea npo npaso na cnadujuny. CBigonTBO
PO TPaBO Ha CHAIUHY B JAOKTPUHI KBadiikyeThcs K crocib ohopMiaeHHsS
mpaBa Ha CHAJIIMHY JJisT BCIX BUMAAKIB Oe3cmipHoro xapakrepy [22, c. 105].
BoHo € mokymeHTOM, TI0 MiATBEP/KYE TpaBa Ha cHajImuHy. Bupaua cBigonTsa
MOXKJINUBA JIHUIIe [PU CYKYIHOCTI IOPUAWYHUX (DaKTiB: BIAKPUTTS CIAAIUHHU,
BUHUKHEHHS TIpaBa Ha CHAJIKyBaHHS 1 Hioro 3/1ilicHeHHs (IPUHHSATTS CHa/{IIIUHN)
[22, c. 97; 23, c. 75].

Hegnitichicts cBimornTsa mpo npaso Ha criaamuny (ct. 1301 [IK Ykpainn) naBpsia
YK MOJKe BIJIMBATH HA CIAJKOBI 1paBa, OCKIJbKKW HOTO HASIBHICTH/BIZICYTHICTL HE
MOJKe BiOMBaTHCS Ha iX BUHMKHEHHI. SIKIO y BiAmMOBifHOI 0cOOM HeMa€e TpaBa
Ha CHAAKyBaHHs, TO Iie Oy/ie TepeInKoI0I0 /IS BUHUKHEHHs Y Hel 1paB Ha Criaji-
mUHYy. JAK HACTIIOK, MiICTaBOIO 19 BU3HAHHS CBIiZ[OIITBA TIPO MPABO HA CIAAIIUHY
HEeJIIICHUM 1 € BiZICyTHICTb IIpaBa Ha CIlIa/IKyBaHHSI.

Takuii crmoci6 3axucTy, sSK BU3HaHHS HEIIMCHUM CBiZOITBA IIPO IIPaBO Ha
CHAIIUHY, CIIPSIMOBAHWI HA YCYHEHHS HEBU3HAYEHOCTi' B IMBIJBHUX MPABOBIJI-
HOCHMHAX, OCKIJIbKM BU/adya CBIIOITBA PO MPaBO Ha CHAANIMHY JJIsT 0COOH, sIKa
HEe MA€ CIAJKOBUX IPaB, MOKE I[LJIKOM HETATHBHO TMO3HAYUTHUCS HA CTabiTbHOCTI
IUBLILHOTO 06OPOTY.

Bucnoexu. Otxe, 3ajie;KHO Biji TOTO, SKUH IOPUANYHUN (DAKT € HEAINCHUM,
PI3HATBHCS 1 TPABOBI HACIIKU HENINMCHOCTI, SIKI MOXKYTb 1103HAYaTUCI Ha CHa/l-
koBux npasax. [lo cyri, y mexxax Kuurn Illoctoi IIK Ykpainu Tibku 4acTKOBO
Bi/IOYBAETHCST PETYJIIOBAHHS TOTO, SKUM YMHOM HEIIMCHICTh IOPUANYHOTO (DAKTy
MOJKe BILIMBATH Ha CIAAKOBI mpaBa (Hanpukiami, 4. 4 ct. 1254, 4. 3, 4 ct. 1257).
Takuil BIUIMB MO’Ke, HAIPHUKJAI, BUPaKaTUCh y BUHMKHEHHI ab0 HaBIAKW He
BUHUKHEHHI TIpaBa Ha CHaJKyBaHHS 3a 3aKOHOM, Bi[HOBJIEHHI YMHHOCTI CKacO-
BAHOTO 3aTIOBITY.

Crnucok jiteparypu:

1. Ronald J. Scalise Jr., Undue Influence and the Law of Wills: A Comparative Analysis // Duke
Journal of Comparative & International Law. — 2008. — Vol. 19. — Ne 1. — P. 41 — 106.

2. Meuennii O. I1. IIpobiieMHi MUTaHHS CyA0BOI IPAKTUKU Y CIIPaBax 100 BU3HAHHS HeMilic-
HUMU cBifionTB 11po npaso Ha cruaguuny / O. I1. [leuennii // Bicauk Bepxosnoro Cymy Ykpainu. —
2011. — Ne 11. — C. 23-32.

3. Kpar B. I. Okpewmi acnextn HepmilicHocTi 3anosity |[Eaexrponnmnii pecypc] / B. 1. Kpar //
Teopis i npakTuka npaBosHasetBa. — 2014, — Ne 2 (6). — Peskum poctymy : http://tlaw.nlu.edu.ua/
wp-content/uploads,/2015/06/%D0%9A%D1%80%D0%B0%D1%82-09.07.14.pdf.

4. Kenneth G. C. Reid, Marius J. de Waal, Reinhard Zimmermann. Comparative Succession
Law. — Oxford University Press, 2011. — Vol. I: Testamentary Formalities. — 502 p.

5. Hilary Hiram New Developments in UK Succession Law [Electronic resource] // Electronic
Journal of Comparative Law. — 2006. — Vol. 10.3. — Pexum gocrymy : http://www.ejcl.org/103/
art103-7.pdf.

6. Tepmanckoe npaso. Yacts 1. Ipaxknanckoe ymnoxkenue : [1ep. ¢ HeM.|. — Cepusi: CoBpeMeHHOe
3apyGesKHOe M MEXIYHAPOHOE YacTHOe MpaBo. — Mocksa : MeskayHap. eHTp (pUHAHCOBO-9KOHOMU-
yeckoro passutus, 1996. — 552 c.

! Came TOMy BiZIOMOCTi PO BU3HAHHS CBifONITBA MPO TIPABO Ha CIAANIMHY HETIHCHUM BHOCSITHCS
B Cmagkosuii peectp (1. 2.2.4. m. 2.2. Ilonoxenns npo Craakosuii peectp) [24].

58 © Kpam B. I, 2015



Kpam B. I. [pasosi Hacnioku HedilicHocmi 8 cnadkosomy npasi

7. 3akon Icronckoil Pecnybauku «O nacaemnoBanuu» ot 17.01.2008 r. [DseKTpoHHbIN
pecype] // Beb-caiit [Tanarsl HotapuycoB JcroHckoii Pectiybmuku. — Pexxum pocryna : https://www.
notar.ee/15760.

8. IuBinbHUil Kozeke Ykpainu: mpoektT 3akony Ykpainu Bix 25.08.1996 p. [EnexkrponHui
pecype] // Odiuiiinuii Beb-caiit Bepxosnoi Pamu Ykpainu. 3akoHOTBOpYa AistiibHICTb. — Pexum
nocryiy : http://wi.cl.rada.gov.ua/pls/zweb2/webproc4d 1?pf3511=12096.

9. lusinbHe npaBo Ykpainu. Ocobiusa yactuna / 3a pea. O. B. [sepu, H. C. Kysnerosoi,
P. A. Maiinanuka. — 3-€ Buj, nepep. i gor. — Kuis : IOpinkom Inrtep, 2010. — 1176 c.

10. ¥xBana Bumoro cremnianizoBanoro cyay YKpaiHu 3 PO3IJISLY IMBIJIBHUX 1 KPUMiHAJIbHUX
cmpas Bix 17.06.2015 p. y cmpasi Ne 6-15426¢815 [Emextponnuit pecypc| // €aunuii aepskaBHUit
peecTp cymoBuX pimens Ykpainu. — Pesknm poctymy @ http://reyestr.court.gov.ua/Review,/45437023.

11. Tewyenwit O. II. Komenrap crarri 1241 IIpaBo 3amnoBizaua Ha ckacyBaHHs Ta 3MiHY 3a0BITY /
O. II. ITeyennii // LuBinbHMIT KOZEKC YKPATHU: HAYKOBO-ITPAKTUYHUI KOMEHTAp (IIOSICHEHHS, TIyMa-
YeHHs, PeKOMEeH/Ialii 3 BUKOPUCTAHHAM MO3UIIN BUINNX CYZOBUX iHCTaHINH, MiHicTepcTBa oCTHII],
HAayKOBIIIB, haxiBiiB) / 3a 3ar. pem. mpod. 1. B. Cacubo-Dateenoi. — Xapkis : Crpaiizx, 2009. — T. 12:
CriazikoBe 1paBo.

12. Pimenns Bepxosnoro Cyny Ykpainu Bix 28.02.2007 p. y cupasi Ne 6-24679¢806 [Enexrpo-
HHUI pecypce| // €EauHuil AepKaBHUN peecTp Cya0BUX pilteHb Ykpainu. — Pexum poctymy : http://
reyestr.court.gov.ua/Review/457015.

13. ¥xBana Bumoro crenianizoBanoro cynay YKpainu 3 po3TJsiy IUBIJIBHUX i KPUMiHATBHUX
cupas Bin 23.04.2014 y cupasi Ne 6-2363cB14 [Enexrponnunii pecype| // €nunnii gep:xaBHUI peecTp
cyoBuX pimenb Ykpainu., — Pexum gocryiy : http://reyestr.court.gov.ua/Review /38456922,

14. ¥xBama Bwumoro cremnianizoBanoro cyay YKpaiHu 3 pO3TJSAY IUBIIBHAX i KPUMiHATBHUX
cipas Bix 29.10.2014 p. y cupasi Ne 6-27515c814 [Enexrpoununii pecype| // €nununii jgepskaBHUI
peectp cyaoBuX piienb Ykpainu. — Pexum gocrymy : http://reyestr.court.gov.ua/Review/41364060.

15. Ci6inboB M. M. Komentap crarti 1257 Henilicuicts 3anosity / M. M. Ci6inbos // [luBinabHuii
KOJIEKC YKpaiHU: HAYKOBO-TIPAKTUIHII KOMeHTap (TOsICHeHHsI, TIyMayeHHsI, peKOMeH/Iallil 3 BUKOpHC-
TaHHSIM TO3UIIN BUIIKUX CyNOBUX iHCTaHiiif, MinicrepcTBa 1ocTuilii, HayKoBIIiB, (axiBiiB) / 3a 3ar.
pex. npod. I. B. Cuacu6o-®Dareesoi. — Xapkis : Crpaiiz, 2009. — T. 12: Cnagkose npaso.

16. Pomaniok . M. YM0BU Ta MOPSIZIOK BUBHAHHST HIKUEMHUX 1TpaBounHiB fificaumu / . M. Poma-
niok // Bicuuk Bepxosnoro Cyny Ykpainu. — 2010. — Ne 2. — C. 35—-40.

17. TlepBomaiicekuii O. O. Komentap cratti 219 [IpaBoBi nacuigku HemojepRamis BUMOTH 3aKOHY
PO HOTapiajbHe TOCBiUeHHsT 0/IHOCTOPOHHBOTO TpaBounny / O. O. IlepBomaiicbkuii // Husinbuuit
KOJIEKC YKpalH!: HAyKOBO-TIPAKTUIHUI KOMeHTap (MOsICHeHHs, TIyMadeHHs, peKOMeH/Iallil 3 BUKOpHC-
TaHHSM TO3UIIN BUIMNX CyMOBUX iHCTaHIiii, MinicTepcTBa I0CTHINi, HAyKOBIIB, (haxiBiiB) / 3a 3ar.
pen. pod. I. B. Cracubo-Mareepoi. — Xapkis : Crpaiig, 2010. — T. 4: O6’extu. IpaBounnu. Ipen-
ctaBHUITBO. CTPOKH.

18. Pomaniok $1. M. KomenTap nocranosu Ilnenymy BCY Big 06.11.2009 p. Ne 9 «IIpo cynoBy
MPAKTUKY PO3TJIALY IMBIIBHUX CIIPaB PO BU3HAHHS TPABOYMHIB HeilicHIMI». [IpakTrka posrsny
BCY. Bunanuusa napyre, 3aminene i gornosuene / . M. Pomaniok. — Kuis : Ictuna, 2011. — 222 c.

19. IIpo cynoBy HpakTHKY PO3IJISLY IMBIJIBHUX CIIPaB 11PO BU3HAHHS IIPABOYMHIB HEIiHCHUMU
[Enextponnuii pecypc] : nocranosa Ilnenymy Bepxoshoro cyay Ykpainm Big 06.11.2009 p. Ne 9 //
Odpintitinmii Be6-mopran Bepxosroi Paanm Ykpainm. 3akoHomaBcTBO Ykpainw. — Pexum goctymy :
http://zakon3.rada.gov.ua/laws/show/v0009700-09.

20. Zeszyt naukowy «Vademecum spadkowe — kto dziedziczy catosé, a kto potowe?» [Elektronowy
zasyb] / Red.: Nitkowski, Mateusz; Szczepaniak, Mateusz; Wojdyto, Katarzyna. — Wroctaw, 2015 //
Naukowe Kolo Cywilistow. — Rezim dostepu : https://nkcwroclaw.files.wordpress.com/2013 /10 /zeszyt-
naukowy-nkc-vademecum-spadkowe-kto-dziedziczy-cac5820c59bc487-a-kto-poc5820wc499.pdf.

21. Kpar B. I. CuagxyBanHs 1paBa Ha BKJIaz y 6anky (dbinancosiii ycranosi) / B. 1. Kpar // Masna
eHnuKIoneist Hotapiyca. — 2015. — Ne 5 (83). — C. 28-36.

© Kpam B. 1., 2015 39



LUBIJIbHE MPABO | UNBIJIbHUW NMPOLIEC; TOCIOJAPCHKE IPABO

22. Topnon M. B. HacaeoBanue 1o 3axony u 11o 3aBemanuio / M. B. Topgon. — Mocksa : FOpu.
aut., 1967. — 118 c.

23. Horapuat 8 CCCP : yueb. nocobue mis iopu. uH-toB / oTB. pea. A. D. Kueiiman. — Mocksa :
MIY, 1960. — 233 c.

24. IIpo 3atBepmkennst llomoxxenns npo Cragkosuit peectp [Enextponnuit pecypc| : mHakas
Minicrepcrsa tocrunii Ykpainu 07.07.2011 p. Ne 1810/5 // Odiuiiinuii Be6-nopran BepxosHoi
Paau Ykpainu. 3akoHozaBcTBo Ykpainu. — Pexxum gocrymy : http://zakon5.rada.gov.ua/laws/show/
z0831-11.

References:

1. Ronald, J. Scalise, Jr. (2008). Undue Influence and the Law of Wills: A Comparative Analysis,
Duke Journal of Comparative & International Law,19, 41 — 106 [in English].

2. Pechenyj, O. P. Problemni pytannia sudovoi praktyky u spravakh schodo vyznannia nedijsn-
ymy svidotstv pro pravo na spadschynu [Problem questions of judicial practice in matters in relation
to confession certificate of the right to inheritance] Visnyk Verkhovnoho Sudu Ukrainy, 2011, Ne11,
p. 23 — 32. [in Ukrainian].

3. Krat, V. I. Okremi aspekty nedijsnosti zapovitu [Separate aspects nullity of testament] Teoriia
i praktyka pravoznavstva, 2014, Ne 2(6). from: http://tlaw.nlu.edu.ua/wp-content/uploads,/2015,/06/
%D0%9A%D1%80%D0%B0%D1%82-09.07.14.pdf. [in Ukrainian].

4. Kenneth, G C Reid, Marius J. de Waal, Reinhard Zimmermann. (2011) Comparative Succes-
sion Law, Oxford University Press [in English].

5. Hilary Hiram. (2006). New Developments in UK Succession Law, Journal of Comparative
Law. 10.3. from: http://www.¢jcl.org/103/art103-7.pdf. [in English].

6. Germanskoe pravo. Chast’ I. Grazhdanskoe ulozhenie [German right. Part of 1. Civil code of
law]: Per. s nem. / Serija: Sovremennoe zarubezhnoe i mezhdunarodnoe chastnoe pravo. — Moskva.:
Mezhdunarodnyj centr finansovo-jekonomicheskogo razvitija, 1996, 552 p. [in Russian].

7. Zakon Jestonskoj Respubliki «O nasledovanii» [Law of Estonian Republic On an inheritance]
ot 17.01.2008 from: https://www.notar.ee/15760. [in Russian].

8. Tsyvil'nyj kodeks Ukrainy [Civil code of Ukraine]: proekt Zakonu Ukrainy vid 25 serpnia
1996 r. from: http://w1.cl.rada.gov.ua/pls/zweb2/webproc4d 1?pf3511=12096.

9. Tsyvil'ne pravo Ukrainy [Civil law of Ukraine]. Osoblyva chastyna / za red.: O. V. Dzery, N.
S. Kuznietsovoi, R. A. Majdanyka., 3-ie vyd, perer. i dop., Kyiv: Yurinkom Inter, 2010, 1176 p. [in
Ukrainian].

10. Ukhvala Vyschoho spetsializovanoho sudu Ukrainy z rozghliadu tsyvil'nykh i kryminal’'nykh
sprav vid 17.06.2015 u spravi Ne 6-15426sv15 from: http://reyestr.court.gov.ua/Review /45437023 [in
Ukrainian].

11. Pechenyj, O.P. Komentar statti 1241 Pravo zapovidacha na skasuvannia ta zminu zapovitu
[A right for a testator is on abolition and change of testament] . Tsyvil'nyj kodeks Ukrainy: Nauko-
vo-praktychnyj komentar / Za zah. red. prof. I. V. Spasybo-Fatieievoi. Kharkiv: Strajd, 2009, Tom 12:
Spadkove pravo. [in Ukrainian].

12. Rishennia Verkhovnoho Sudu Ukrainy vid 28.02.2007 u spravi Ne 6-24679sv06 from: http://
reyestr.court.gov.ua/Review/457015. [in Ukrainian].

13. Ukhvala Vyschoho spetsializovanoho sudu Ukrainy z rozghliadu tsyvil’nykh i kryminal'nykh
sprav vid 23.04.2014 u spravi Ne 6-2363sv14 from: http://reyestr.court.gov.ua/Review,/38456922.
[in Ukrainian].

14. Ukhvala Vyschoho spetsializovanoho sudu Ukrainy z rozghliadu tsyvil'nykh i kryminal’'nykh
sprav vid 29.10.2014 u spravi Ne 6-27515sv14 from: http://reyestr.court.gov.ua/Review,/41364060.
[in Ukrainian].

15. Sibil'ov, M. M. Komentar statti 1257 Nedijsnist’ zapovitu [Invalidity of testament] . Tsyvil'nyj
kodeks Ukrainy: Naukovo-praktychnyj komentar / Za zah. red. prof. I. V. Spasybo-Fatieievoi. Kharkiv:
Strajd, 2009, Tom 12: Spadkove pravo. [in Ukrainian].

60 © Kpam B. I, 2015



Kpam B. I. [pasosi Hacnioku HedilicHocmi 8 cnadkosomy npasi

16. Romaniuk, Ya. M. Umovy ta poriadok vyznannia nikchemnykh pravochyniv dijsnymy [Terms
and order of confession of insignificant legal transactions actual] Visnyk Verkhovnoho Sudu Ukrainy,
2010, Ne 2, p. 35-40. [in Ukrainian].

17. Pervomajs’kyj, O. O. Komentar statti 219 Pravovi naslidky nedoderzhannia vymohy zakonu
pro notarial'ne posvidchennia odnostoronn’oho pravochynu [Law consequences of non-observance
of requirement of law are on the notarial certification of unilateral legal contract] Tsyvil'nyj kodeks
Ukrainy: Naukovo-praktychnyj komentar. Za zah. red. prof. I. V. Spasybo-Fatieievoi, Kharkiv, Strajd,
2010, Tom 4 : Ob’iekty. Pravochyny. Predstavnytstvo. Stroky. [in Ukrainian].

18. Romaniuk, Ya. M. Komentar postanovy Plenumu [Comment of resolution of Plenum] VSU
vid 6.11.2009 r. Ne 9 «Pro sudovu praktyku rozghliadu tsyvil'nykh sprav pro vyznannia pravochyniv
nedijsnymy». Praktyka rozghliadu VSU. Vydannia druhe, zminene i dopovnene, Kyiv: Istyna, 2011,
222 p. [in Ukrainian].

19. Pro sudovu praktyku rozghliadu tsyvil'nykh sprav pro vyznannia pravochyniv nedijsnymy:
Postanova Plenumu Verkhovnoho sudu Ukrainy vid 06.11.2009 Ne 9 from: http://zakon3.rada.gov.ua/
laws/show /v0009700-09. [in Ukrainian].

20. Zeszyt naukowy Vademecum spadkowe — kto dziedziczy calo$¢, a kto potowe? Red.: Nitkowski,
Mateusz; Szczepaniak, Mateusz; Wojdylo, Katarzyna, Wroctaw, 2015, Naukowe Kolo Cywilistow. from:
https://nkcwroclaw.files.wordpress.com/2013 /10 /zeszyt-naukowy-nkc-vademecum-spadkowe-kto-
dziedziczy-cac5820c¢59bc487-a-kto-poc5820wc499.pdf [in Polish].

21. Krat, V. I. Spadkuvannia prava na vklad u banku (finansovij ustanovi) [An inheritance of
right is on a contribution to the bank (to financial institution)] Mala entsyklopediia notariusa, 2015,
Ne 5 (83), p. 28 — 36. [in Ukrainian].

22. Hordon, M. V. Nasledovanye po zakonu y po zaveschanyiu [Inheritance by law and on a tes-
tament]. Moskva: Yuryd. lyt., 1967, 118 p. [in Russian].

23. Notaryat v SSSR [The notarialness in the USSR]: ucheb. posobye dlia iuryd. yn-tov / otv. red.
A.F. Klejman, Moskva : MHU, 1960, 233 s. [in Russian].

24. Pro zatverdzhennia Polozhennia pro Spadkovyj reiestr: Nakaz Ministerstva iustytsii Ukrainy
07.07.2011 Ne 1810/5 from: http://zakon5.rada.gov.ua/laws/show,/z0831-11 [in Ukrainian].

Krat V. I., Candidate of Juridical Sciences, associate professor, associate professor of civil law
department Ne 1, Yaroslav Mudryi National Law University, Ukraine, Kharkiv.

e-mail: 7719925@gmail.com ; ORCID 0000-0001-6595-1657

Law consequences of invalidity in a succession law

Invalidity is widespread the legal phenomenon, thus has a substantial specific in a succession law.

To research law consequences of invalidity in a succession law, in particular, such researchers
applied as Ronald J. Scalise Jr., Pecheniy O., Krat V., I. Kenneth G C Reid, Marius J. de Waal, Rein-
hard Zimmermann.

Appropriate analysis of contemporary issues legal consequences of invalidity in a succession law
actually unavailable. But, of course, there is a theoretical and utilitarian need, at a minimum, to iden-
tify the kinds of invalidity, and to determine specific to its influence on inheritance rights.

The article is sanctified to research the law consequences of invalidity in a succession law. In
the article is analyzed the law consequences of invalidity: testament, revocation of a will, another
unilateral transaction (order of bank, acceptance of inheritance, refusal from taking of inheritance),
certificate of the right to inheritance.

Depending on what legal fact is invalid, and legal consequences of invalidity are different that
might affect the on inheritance rights. Such exposure can, for example, expressed in appearance or vice
versa, is not of the right to inheritance by law, restoration force of canceled testament.

Key words: invalidity; nullity transaction; voidable transaction; law consequences of invalidity.
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CIrNPOLUEHE NMPOBAAXEHHA AK MOAEADb
LUMBIABHOIO CYAOYNHCTBA

Y cmammi Odocridncyemocs okpemuil acnexm npodiemu CnpoweHozo NPOBAONCeHHS 8 YUBLILHOMY
npoueci. Cnupaiouucy na eimuususani ma inodemmni meopemuuii dopobxu, 0oceid Ykpainu ma inwux oep-
KHCAB 8 IMNIEMEHMAIT CNPOWEHUX NPOBAONCEHD 00 UYUBLILHOZ0 NPOUECYAIbHOZ0 3AKOHO0ABCMEA, ABMOPOM
CPOPMYNLOBAHO NOHAMMS CNPOUEHOZ0 NPOBAOKHCEHHS. BUOKpeMAEHO 11020 CYMHICHI 03HAKU, SKI MAIOMDb
cmamu 3aca0HUMUMU 8 NPOYEC] KOHCMPYIOBAHHS OKPEMUX 8UOIE CNPOUECHUX NPOBAONCEHD.

KirouoBi cioBa: cripoliete IpoBajisKeHHsI B [IMBIIBHOMY IIPOIIEC; CITPOIIEH] CYIOBI MPOLELYPH;
O3HAKH CIIPOIIEHNX IPOBAJKEHB; ONTHMI3allisl IIUBLILHOTO CYI0YNHCTBA; KOHTPYEHTHICTD TIPOBAJIKEHb
y UMBLJILHOMY IPOIIEC.

3y6 A. FO., aciupant kadenpbl rpaxkIaHCKOro npolecca, HalmoHaabHblii 10puANYeCcKuil yHUBep-
curter uMenu SpocraBa Myaporo, Ykpauna, . XapbKOB.
e-mail : zub_aleksey@mail.ru ; ORCID 0000-0003-0780-2957

YnpouieHHOe TPOU3BOCTBO KAaK MO/IEJb I'PAasK/IaHCKOTO CYy/[OTIPOH3BO/ICTBA

B cmamve uccredyromesi omoenvhvle acnexmvl npobieMvl YnpoueHHozo0 npou3so0cmed 8 zpaji-
dancrkom npoyecce. Onupasico Ha omeuecmeerHHvle U UHOCMPAHHbIE MeOPeMuUdecKue Hapabomxil, Onvim
Yipaunor u dpyeux zocydapcme 6 ocyuecmenreHuu UMNIEMEHMAUUU YNPOUECHHVIX NPOUBOOCME C ZPAaN-
OaHCKUM NPOUECCYANLHOIM 3AKOHOOAMEIbCMBOM, ABMOPOM CHOPMYIUPOBAHO NOHSIMUE YNPOUEHHOZO
npousgodcmea. Bvidenenvl ezo cyuHocmuole NPU3HaKiL, KOMopbie s6ISI0MCsi OCHOBONOLAZAIOUWUMU 8 NPO-
yecce KOHCMpYUuposanusi OmOeibHbixX 81008 YNPOUEHHBIX NPOUIBOOCTS.

Kirouesspie ciioBa: ynpoiieHHOE MTPOU3BOJCTBO B IPAKIAAHCKOM IIPOIIECCE; YITPOIIEHHBIE Cyne0-
HBI€ TIPOLE/LYPbl; TPU3HAKK YIIPOIIEHHBIX IIPOU3BOJICTB; ONITUMU3AINS IPAKIAHCKOTO CYAOIPOU3BO/I-
CTBA; KOHTPYIHTHOCTD ITPOM3BOJICTB B IPAKAHCKOM IIpoIiecce.

ITocmanoexa npoonemu. B Ykpaini BIPOIOBK OCTaHHBOIO AECATUJITTS CIIO-
CTEpITAEThCA 3POCTAHHA KiJBKOCTI CIPaB, 1O PO3IJSANAIOTHCS B MOPSAKY ITUBIIb-
HOTO cymourHcTBa. IlizcTaBaMu Takoi TEHAEHINI BUCTYIAIOTh, TIO-TIepIie, OasKaHHs
MepeciyHruX TPOMAJISIH BUPINTYBATH OPUANYHI KOHMJIKTU-CIIOPU B MeKax IMPaBo-
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BOTO TI0JIs, TI0-ApyTe, HeoOXiAHiCcTh 3a0e3le4eHHs] BUPILIEHHS CIIOPY MPUMYCOM
3 OOKY JiepsKkaBu (B aCIeKTi IPUMYCOBOTO BUKOHAHHST).

3 iHmoro 6GOKy, /IS IepeBaskHOI OibIIOCTI CIpaB, sIKi MICTATH CIHpP IIPO
cyO’eKTHBHE IUBLIbHE MPABO, 3aCTOCOBYETHCS E€AUHUN — MO30BHUIT MOPSIOK
pO3TJIsiAy W BUpilIeHHs 1UBiabHUX crpaB. 3 1boro npusoay 0. 0. Tpubanos
HaroJIONIy€E, 10 ICHYBaHHS OJIHI€l, CKJQJHOI W PO3TOPHYTOI MPAaBOBOI TpOIle-
JYPH JUUIST PO3TJISIY 1 BUPIiNIeHHsT OG1IBIIOCTI IUBIIBHUX CIIPaB € He IO iHIIe, K
irHOpYBaHHST HassBHUX 00’€KTUBHMX 0COOJMBOCTEN OCTAaHHIX, sIKi HE MOKYTH He
BIIJTMBATUA HA MOPSIOK 3aXUCTY MUBILIBHUX TIPaB i BUIO3MIHIOBATH HOTO. AJKe
MparHeHHsT BUPIIIYBAaTH BCi CIIPaBM 3a OJHAKOBOIO MPOIIEAYyPoio 6e3 ypaxyBaHHS
ix crnenudiyHuX 0coOJIMBOCTEN 37aTHEe BHECTH AUCHYHKINIO MK KiHIEBOIO
MEeTOIO CYZ0OYMHCTBA Ta MeTojaMu ii pocsraenns [1, c. 5; 2, ¢. 565]. Merado-
PUYHO — 1€ SIK JIKYBaTH BCSIKY XBOPOOY XipypridHUM METOIOM.

Y cykymHOCTI BuIe3rajani 06CTaBUHU TPU3BOASTH 0 HETATHBHUX HACJIi[l-
KiB: TIepeBaHTAXKEHICTh CY/AiB, (hi3udHA HECIPOMOKHICTb CY/JIi HAJEKHO PO3-
TJISTHYTH CIIPABy Ta BUHECTH 3aKOHHE Ta OOTPYHTOBAHE PillleHHsI, MOPYIIEHHS
PO3YMHHX CTPOKIB PO3TJSAY CIIpaB¥ B cyIi Tomo. Taki o6CTaBUHU HECYMiCHI
3 IOCTYITHUM Ta e(eKTUBHUM MPABOCY/IAM, aJ)Ke 3aTATYBaHHS PO3TJISLY CIIPaBU
HEPIJIKO MPUBBOJUTD 0 3HEIIHEHHsT cy0 €KTUBHOTO TpaBa, a iHO/I U 0 BTpaTH
CcaMOi MOXKJINUBOCTI HOTO 3aXUCTY.

YV 3B’a3Ky 3 MM 0COOJIMBOI 3HAYYIOCTI HAOyBAOTh TaKi HAIPSIMU PO3BHUTKY
Cy4YaCHOTO IHBITBHOTO MPOTIECYATHHOTO TPaBa, SIK ONTHUMI3allis, CIIPOIEeHHS, TTPH-
CKOPEHHSI CYZIOUMHCTBA, IO CHPUSAIOTH IIBUINEHHIO TMOKa3HWKa e(heKTUBHOCTI
IUBILHOTO TIPOIECY. IX Pe3y/IbTaToM € BUHUKHEHHS Ta (pyHKIIOHYBAHHS CHCTEMH
CIPOIIEHUX IPOBA/KEHb, SKi TOKJUKAHI CYTTEBO CHPOCTUTHU PO3TJIS OKPEMUX
KaTeropiil cmnpas, COPUATH iX PO3TJILAY B PO3YMHUHN CTPOK Ta 3MEHIIUTU CY/IOBi
BUTPaTU HACTIJIbKHU, HACKIJIBKU 1€ MOXKJIUBO.

Ananiz ocmannix 0docaidxcenv. Kareropiss «CIpoOIeHe TPOBAKEHHS»
y BITYMBHSAHINA HayIli [UBLIBHOTO MPOIECYAJBHOTO TIPaBa € MaJIOHOCII/KEHOTO.
3HayHa KiJbKICTh HAYKOBI[B-IIPOIECYATICTIB OOMEKUIIICS BUBUYEHHSIM CITPOIIEHHST
(y KOHTEKCTI ONTUMI3allii) K HANpPIMKY YJIOCKOHAJEHHS IMBIJIbHOI TIPOIlecyalb-
HO1 (hopmu, PYHKITIOHYBAHHSIM CITPOIIEHUX MMPOBA/PKEHDb Ta MPOIEAYP Ha TPUKIIAJ]
HaKa3HOTO MPOBAKEHHS, 3A09HOTO PO3TJISA/Y, @ TAKOXK iX yIOCKOHATCHHSIM.

Oxpemi acreKkTH CIpoIeHNX MTPOBA/IKEHb TOCTIIKYBAJIN TaKi yKpaiHChKI BUEHI,
ax: O. A. Beansinesuu (Belyanevych Elena Anatolyevna), B. 1. Bo6pux (Vladimir
Bobrik Ivanovich), C. B. Bacunbes (Vasilyev Sergey Vladimirovich), M. B. Bep-
6irbka (Verbitska Mariana Vfsilevna), C. I. 3amapa (Zapara Svetlana Ivanovna),
A. O. 3rama (Zgama Antonina Aleksandrovna), B. B. Komapos (Komarov Vyacheslav
Vasilevich), /1. 1. JIycnenuk (Luspenuk Dmutro Dmutrovuch), 1O. B. HaBpoupbka
(Navrotska Uliya Vyacheslavovna), B. B. Tlpomnenko (Protsenko Volodumur
Vasulovich), T. B. Cremanosa (Stepanova Tatyana Vladimirovna), €. A. Tauu-
kir (Talukin Evgen Anatoliyovich), C. . @ypca (Fursa Svetlana Yaroslavovna),
M. WM. HIrepanra (Shtefan Muhaylo Yosupovuch) ta immi. ITpo6remamu crpo-
IMEHUX TTPOBA/KeHb 3aliMasncss i pociiicbki Haykosil, cepen skux: [0. 10. Tpu-
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6anoB (Grubanon Yuriy Yurevich), H. A. Tpomommuna (Gromoshina Natalya
Andreevna), €. II. Kouanenko (Kochanenko Evgeniy Petrovich), . 1. Kpum-
coknii (Krumskiy Daniil Igorevich), I. B. PemernikoBa (Reshetnikova Irina
Valentinovna), H. B. Cisak (Sivak Natalya Viktorovna), M. 3. IlIsapi (Shvarts
Mihail Zinivyevich), B. B. SIpkos (Yarkov Vladimir Vladimirovich) Ta ixmi. Cripo-
IeHI TPOIEeAYPH MOCTIKYBaINCS B KpaiHax 3axi/iHol €Bponu TaKMMU HAyKOB-
svu: H. Enzgproc (Neil Andrews), Isx. Koxmep (Kohler Josef), E. M. Mypaabsta
(Muradjan Elza Mironovna), ¥. Ceiizen (Seidel Ulrich) Ta inmri.

Memoto cmammi € BuUpOOJIEHHST TEOPETHMYHO OOTIPYHTOBAHOTO, TPAKTHYHO
JIOTITBHOTO TIOHSATTS CIPOIIEHOTO TTPOBA/KEHHS B IUBITbHOMY TPOTIECi, a TAKOXK,
CIIUPAIOYUCHh HA TTOHATTS CHPOIIEHOTO MPOBA/KEHHS, MiXKHAPOJIHUM 0CBij 3aKO-
HOJ/IaBYOi perJiaMeHTallil CIPOIIeHUX TPOBAJKeHb, BITYN3HSIHY Ta IHO3EMHY JIOK-
TPUHY, BUOKPEMUTHU CYTHICHI O3HAKU CIPOIICHUX IPOBA/KEHb Y IUBIILHOMY
Ipoleci Ta oXapakTepu3yBaTH iX.

Buxnao ocrosnozo mamepiany. OcraHHiM 4acoM yBara TEOPETHKIB Ta Ipak-
TUKIB 30Cepe/PKeHa Ha BWBYEHHI TPo0seM e(heKTUBHOCTI MPaBOCYIAs K OHI€l
3 QyHmaMeHTaIbHUX MPo6JeM Teopii 1uBiabHOTO Tporecy [3, c¢. 7]. IIpu mpomy
OCHOBHMII aKIIeHT JOCJi/PKeHb 3BOJUTLCS /IO IOIIYKY MOXKJIMBOCTEH CIIPOIEHHS
Ta MPUCKOPEHHS TIpollecy 6e3 IMKOAN SIKOCTI PO3IJISIY CIPaBH, a TAKOXK 10 IMHPO-
KOTO 3aCTOCYBaHHS JudepeHiialii cyZJoBUX MPoLeAyp Y IUBIIBHOMY CYJIOYMHCTBI
[4, c. 12; 5, c. 13; 6, c. 26-27].

Besmnocepennbo iMmemeHTallii CIPOIEHNX TTPOIIETYP SK Pe3yJIbTaTy OMTHUMI3aIlii,
CIIPOIIEHHS Ta TPUCKOPEHHS, a TAKOXK 1X MPAKTUIHOMY 3aCTOCYBAHHIO MA€ TiepelyBaTh
TEOPETUKO-OHTOJIOTIYHE OCMUCJEHHS BIPOBAKYBaHoro sBumia. lle cympoBomky-
€TBCSI KOHCTPYIOBAHHSM TEOPETUYHOI MOJIEJI, 10 B MOJAJBIIOMY CTaHe «KapKacoM»
/LISl 3MICTOBHOTO HAIIOBHEHHS TOTO UM 1HIIIOTO BUIY CIIPOIIEHOTO TTPOBA/KEHHS.

Y cuiy Hepo3pobaeHOCTI TpobaeMu Ha KOHIENTYaaIbHOMY PiBHi, Y BiTUH3HSI-
Hill TOKTPWHI BiACyTHI OyAb-sKi MiAXOAM 0 PO3YMIHHS CIIPOIIEHUX TPOBAIKEHb
y TUBIJIBHOMY IIpolieci. ¥ TOW e 4Yac, POCIHChKUMM HAYKOBIIMU-TIPOTIECyaic-
TaM¥ 3/HCHIOBAINCS CIPOOM PO3POOUTH BiATIOBIHE MOHATTS i CKOHCTPYIOBATH
TUTIOBY MOJIEJIb CIIPONIEHOTO NpOoBa/iKeHH. OHAK OJIHOCTAMHOCTI B PO3yMiHHI
JIOCJTI/IZKYBAHOTO SIBUIIA HE TOCATHYTO.

30KpeMa, iCHYIOTh CYTEpPeYKH IMOAO CITiBBIHOIIEHHS TMOHSTH <«CIIPOIeHe
MPOBA/KEHHS», <«IPUCKOPEHE TPOBAKEHHSI», <«CKOPOUYEHE TIPOBAKEHHS»,
«crpoienus» [7, ¢. 21-25], Mo B MOAAJBIIOMY MPU3BOAUTH M0 TLIYTAaHWUHU
B IOHATTI 1IbOTO SBUIIA.

Tak, H. A. I'pomoiiHa, OTOTOKHIOIOUN <CIIPOIIEHHS» Ta <CIIPOIeHe MpoBa-
JUKEHHST», BU3HAUAE CIPOIIEHHS SIK MOJIesIb TPOIEeAYPH 3IiHCHEHHS TPaBOCYAS,
dKa 3a i1 izilearbHOTO (DYHKITIOHYBAHHS B CITIBCTaBJIEHH] 31 3BUUYaliHOO (3arajbHOIO,
OP/IMHAPHOIO), TaKOX i/1eaJbHO (DYHKIIIOHYIOUOI0 MOJIEJIJIIO /TO3BOJISIE 32 MEHIIIOTrO
o0’eMy TmporiecyaabHUX Jiif, 3 MEHIIUMHU (DIHAHCOBUMHU BUTpAaTaMM I IIBH/IIIE
JIOCSTTH TMinelt cygnounHcersa [8, c. 199].

¥ cBoto uepry 3. A. IlarysioBa, OTOTOXKHIOIOYN «ITPUCKOPEHE TTPOBA/PKEHHST» Ta
«CIIpoIIeHe MPOBAKeHHI > [7, ¢. 23] cTBEPIKYE, 1O CIPOIeHe MPOBAIKEHHS — 11e
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(opma BiIIIpaBIeHHS TTPABOCY/IS B OKPEMHUX KAaTEropisxX MUBITBHUX CIIPaB, 3a SKO1
NI yXBaJIeHHsT PillIeHHS JIOCTaTHIM € HasBHICTb 3BY;KEHOTO CKJAAy IOPUAMYHUX
(dakTiB Ta 060B’I3KOBMX IIpoOLleCyaJIbHUX il [7, ¢. 21].

[TepekonnBuMm, Xo4a, Ha [YMKY aBTOpa, i HEIIOBHUM, € BU3HAYEHHS HMOHATTS
CIpoIIeHOro nposajskenns, sanpononosane 0. 0. Ipubanosum. Ilix crpomie-
HUM TIPOBQ/KEHHSIM BiH posyMmie ocobsmBy, creiudiuny (GopMmy BHPIIIeHHS
IIUBIJILHO-TIPABOBHX CIIOPIB Y paMKax MO30BHOTO MPOBAKEHHS, IO SIBJISIE COOOTO
CYKYITHICTh IUBITbHUX MPOTECYAJTbHUX TTPABOBITHOCUH, B OCHOBY KOMILJIEKCHOTO
XapakTepy SKUX MOKJIQJeHO CYKYIHICTh MepeyMOB MaTepiaJbHOTO Ta TIPOIECY-
aJibHOTO Xapakrepy [1, c. 69].

O. /1. lTajoBebKa, BGAYalOUM CYyTHICTH CIIPOIEHOTO MTPOBAJIKEHHST JIUIIIE Y 3Mi-
HeHill TIWBIIBHIN TpoIlecyanbHill (hopMi, BU3HAUAE MOTO K CYZOBe TTPOBA/KEHHS,
IO 3/1IIICHIOETHCS 3 BUKOPUCTAHHAM CIPOIIEHOI mpoiiecyanbHoi dopmu [9, c. 39].

J1. I. KpuMmcbkuii y3arajbHEHOTO MOHSTTS CIIPOIIEHOTO TTPOBA/KEHHST He HaBO-
JIUTH, a 3a3HAYAE, 1110 TEPMiH <CIIPOIleHe TPOBA/KEHHSI» € YMOBHUM, i IOT0 3MicCT
Bapifo€ 3aJIeKHO BiJl HAIIOHAJIBHOTO 3aKOHO/IABCTBA Jlep:KaBu [4, c. 42].

[IpoananizyBaBiim okpeMi TiJIXO/1 YUEHUX-TIPOTECYATICTIB 3 II€I TEMaTUKH,
0cO0JIMBOCTI 3aKOHO/IaBYOl persiaMeHTailii Ta GyHKI[IOHYBAaHHSI CIIPOIIEHUX PO-
Ba/I)KEHb y JlepsKaBax CBITY, CIPOIIeHe MTPOBA/PKEHH B IMBIJIBHOMY TIPOTIEC] CJIiJT
pO3yMiTH K crelu@idny, 101aTKOBY (POPMY PO3TJLAY i BUPIIEHHS ITUBITHHUX
CIIPaB, sIKa IPYHTYEThCSI HA JTOOPOBLILHOMY TI/IXO0/i B HOTO 3aCTOCYBaHHI, Xapak-
TEPU3YETHCS YCIUEHUM CKJIQJIOM TIPOIeCyaJbHUX 1TPABUJ Y MTOPIBHAHHI 13 3arajib-
HUM TIOPSIKOM PO3TJISAY NHWBIIBHUX CIPaB Ta 3aKiHYYETHCS TTOCTAHOBIEHHSIM
CYZIOBOTO pitierHst 0co6auBO1 (hopmuL.

Hani nepeiiziemo 10 BUOKPEMJIEHHS Ta JOCJIIKEHHS CYTHICHUX O3HAK CITPOIIle-
HUX TPOBAJKEHbD, IKi 1/IeHTU(DIKYIOTh 1X cepejl iHINX TTPOBa/PKeHb Ta BU3HAYAIOTh
SIK BIZIHOCHO caMOOYTHE SIBUIILE.

[Tepuri ABi 03HAKHM CKJIAAAI0TH COOOI0 TPYIy Ta BiZ0OPasKAOTh MIPUPOLY CIIPO-
IMEHUX TPOBA/KEHb Yy IUBIIBHOMY TIpolieci (TeHeTWYHi, OHTOJIOTIUYHI O3HAKM).
[Tepiia 3 HUX TOJISATAE B TOMY, 1110 CIIPOIIEeHEe ITPOBA/KEHHS — HACI/IOK JudepeHiti-
ailii MuBiIBHOI TIpoltecyanbHol (hopmu (Ha piBHI MpoBaKeHb). Hapasi B HayKOBOI
CHIJTbHOTH HEMAa€ CyMHiBiB, 110 BUHUKHEHHS CIIPOIIEHNX MPOBA/KEHDb € Pe3yJbTa-
TOM AudepeHItiaii IMUBIIBHOI TTPOIeCYaabHOI (GOPMHU, SKY CIi/I POSYMITH SK eTall-
HUM, TIOCTIIOBHUM, MiaJIeKTUYHWI PO3BUTOK IMBIJIBHOI TpoTecyaabHOi (opmu,
0OyMOBJIEHHUI  IOPUANKO-(DAKTOJOTIYHOIO CTOPOHOIO PO3TJISIyBAaHUX IIUBIIBHUX
CIIpaB, 10 BUSABJSAETHCA B AKICHO-KIJBbKICHOMY TIOMLI Ta JeTaji3allii eJeMeHTiB
IMBIJIBHOI TIpoTIecyaibHol (hOPMH, a TAKOXK 1X MMOZIAJIbIIIe HOPMATUBHE 3aKPITITIeHHS.
HeoO6xigHicTh 110SBM CIIPOIIEHUX IIPOIELYP BUPIIIEHHs CIOPiB OyJia OB si3aHa came
3 morpebaMu palfioHarizanii i onTUMi3allii CyJI0OYnHCTBA B paMKax 1M030BHOI hopMu
3aXUCTy IUBUIBHUX TIPaB, sika BUSIBUJIACS 3aHAATO (hOPMATBHOIO Ta OOTSKINBOIO
JUIST IeSIKUX KaTeropiil IMBLIbHO-TIPABOBUX CIIOPIB.

[Ipyra o3Haka mepmioi Tpynu — CHIpoIieHe MPOBaKEeHHI — Moaudikallig
MO30BHOTO TIPOBaJKeHHsT (ToxXiguuit xapakrtep). IIpaktuyHO Oy/Ib-sIKHUN TOPSI-
JIOK PO3TJISIY MUBIIBHUX CIIPAB TPYHTYETHCS Ha TMO30BHOMY MEXaHi3Mi PO3TJISILY
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nuBiTbHUX cipaB. e moB’d3ano 3 HactynHuMu TBepKeHHaMu. [Ipuryctumo, sSkimo
B HaIllOHAJTBHUX MeXaHi3MaxX PO3TJLAy IUBIJIBHUX CIIPaB Jlep:KaB CBITY MPUCYTHI
CIIPOIIeH] TIPOBAKEHHS, TO TEOPETUYHO, MAIOTh OYTH il YCKJIaAHEeHI HOPSAAKH, 110
00YMOBJIEHO TaK CaMO MaTepiabHOIO0 CTOPOHOIO CIPABH, SIKa PO3TJISIIAETHCS B CY/Ii.
3 TOYKH 30py TEOPETUYHUX YsBJIeHb (Teopii JiajJeKTUKH, JIOTIKA TOIIO) 1€ JiHCHO
TakK, aje MPaKTUYHO — KO’KEeH 3aKOHO/IaBellb He CTBOPIOE YCKJIQHEHUX [TPOBA/IsKeHb,
a MaKCHMaJIbHO PO3BMBAE, YHI(DIKy€ MO30BHE TPOBAKEHHS, 3 TUM, 00 Y IIbOMY
MOPSIZIKY MOKHA OYJI0 PO3TJISTHYTH OY/Ib-sIKy CIIPaBy W 3aXUCTUTHU MOPYIIEHi, HEBU-
3HaHi, OCIIOPIOBaHi MpaBa, CBOOON Ta iHTEPECH KOKHOTO, XTO 3BEPHETHCS /10 CYILY.
A Bci iHTITI TPOBA/KEHHST B OCHOBHOMY KOHCTPYIOIOTHCS TIISTXOM BUJTyYeHHS, <Bifl-
KUJIAaHHS» BiJl TO30BHOTO 3alBUX [IJI PO3IJISIZLY KOHKPETHUX CIIPaB €JeMEHTIB, 1110
MIPU3BOIUTD /10 BUHUKHEHHST HOBOTO, MEHII (POPMasi30BaHOTO MOPSIIKY.

Hacrtymna rpymna o3Hak BU3HAYa€ Miclle B CUCTEMi IMPOBAKEHb Ta BHYTPIITHIO
CTPYKTYPY CHPOIIEHUX NPOBaJKeHb — CTPYKTYpHi o3Haku. [lepria 3 Hux (cTpyk-
TYPHO-30BHIIITHS O3HaKa) — JOJATKOBICTb CIIPOIIEHOTO IPOBA/KEHHS 10 MO30B-
HOI (bopMu 3axuCTy Cy6'€KTHBHOTO IUBIIBHOTO MpaBa. SIK 3rajyBajiocsi paHile,
1030BHa (hOpMa POTJISALY IUBIIBHUX CIIPaB 3MOJIEIbOBAHA TaK, MI00 3a I0MTOMOT0I0
Hei MoKHA OyJI0 PO3TISTHYTH Oy/ib-SIKY CIIPABY, ajie MPU I[bOMY TaKUil PO3TJISi/L TPU-
Ba€ BKpail 0BTO, CILTAYYIOThCSI MAaKCUMAJIbHI CTaBKH CY/I0BOTO 300Dy, a TAKOK CITO-
crepiraerbest 00TsKeHICTh (hopMambHOCTsIMUA. HaToMicTh criporiieHi poBayKeHHs,
Ha/Ial041, YMOBHO Ka)Ky4H, <JOIIOMOTY» TI030BHOMY ITPOB/IKEHHIO, OPI€HTOBaHI
(3asieskHO Bifi KpUTEPIiIO), K TPABUIO0, HA PO3TJIS 3a3/1aJI€Ti/Ib BCTAHOBJIEHOI TPYTIN
CIIpaB Y HAWKOPOTIITi CTPOKHU Ta 3 HAWMEHIITUMU BUTPaTaMU. TaKUM YWHOM, CTTPOTIEH]
MIPOBA/IKEHHS 3aiIMAlOTh MICI[d HA OJIHIN «JIaBIli» 3 MMO30BHUM, i iX BUKOPUCTAHHSI
3yMOBJIEHE HEBUCOKUM PiBHEM CKJIQJHOCTI CIIPaB, MAJIOIO I[IHOIO TIO30BY Ta IHITUMU
kputepisimu. 1l o3Haka BigoOpaskae Te, IO CIIPOIIEHI MTPOBAIKEHHS BCTAHOBJIIO-
I0THCST Ha JIOJIATOK JI0 3araJibHOTO MOPSIIKY CYMOYMHCTBA, 3a0€31e4y0un, 3 OJJHOTO
60Ky, iX CaMOCTIIHICTh y CHCTEMi IIPOBaJKEHb, a 3 IHIIOTO — IiANOPSAKOBAHICTh
3araJibHUM I[iJIIM CYZIOYMHCTBA 1, SIK HACJIJIOK, iICHYE MOKJIUBICTH TpaHcdopmartii
B 3araJIbHUI 1M030BHUI MOPS/IOK 32 PO3CY/IOM CTOPIH.

J/lpyroio CcTpyKTYPHOIO O03HAKOK CIIPOIIEHUX TPOBA/KEHb € CIenudiuHiCTh
IUBITBHOI TIpOTIecyabHOI (hOPMH, B paMKax SIKOI peasi3yloThCs CHPOIIeHi Tpoie-
nypu (CTPYKTYPHO-BHYTPIIIHSI O3HAKA). YPaxOBYIOUM TEOPETUYHY KOHCTPYKILIIO
[UBIIBHOT TPOIeCyanbHOI (POPMU SIK HAYKOBOI aOCTpakKIlii — MoJesi CyJIOuNHCTRA,
HEeOOXiTHO TOBOPUTH, IO JIJIsI CHPOIIEHUX MPOBA/KEHb XapaKTepHa 3pelyKOBaHa
MOJIeJTb IUBITBHOI TIpoTiecyaibHol (hopmu. PemyKitilioBaHicThb poriecyaabHoi (hopmMu
3HAXOAUTh CBOE BUPAKEHHS B CUCTEMi BUJIy4eHb, OOMeKeHb i3 3arajbHOI Mozeli
IIUBIJIBHOI TIPOTIeCYasibHOI (POPMH, TIPABUJ, OKPEMUX THCTUTYTIB MO30BHOI (hOopMU
CY/IOYMHCTBA, KOJIU TIporiecyaibHa (opma HaOyBae CBOTO POy «yCiueHUi» Xapak-
tep. [Ipudomy IiisiMu mOAIGHOTO POy BUJIYYEHD €, MO-TIEPIIe, CKOPOUEHHST CTPO-
KiB BUPINIEHHS MUBUIBHUX CIIPaB, MO-/ApyTe, MiHIMI3allis IpollecyaJbHUX BUTPAT
y cripasi, mo-tpete — aedopmadnizaiiig mnporecy [1, c. 62].

HacTtymHoto 03HAaKOIO CIPOIIEHUX IMPOBAKEHb BAPTO HA3BAaTU IPUTAMAHHY
aHATI30BaHNM TOPSIIKAM JT0OPOBLIBHICTD 3acTocyBaHHs. Ile o3Hauae, 10 Bupi-

66 © 3y6 0. 0., 2015



3y6 0. F0. CnpouweHe nposadxeHHA AK MOOesIb LUBislbHO20 CYyOOHUHCMBA

MIEHHS] TUTaHHS TPO 3BEpHEHHS 0 BIATIOBIZIHOTO CIPOIIEHOTO TOPSIJKY 3ajie-
JKUTD Bijl BoJI 3arikaBieHunx oci6. Came 3atikaBieni cy0’ €KTH MOBUHHI BU3HAYATH
HAIPSIMU PO3BUTKY TIPOIECY, TOTO/KYIOUN MTPUKHATE PillleHHS 3 BJIACHUMHU IiISMU
i 3aBmanHg. Takuii miaXiJ IIJIKOM Y3TOMKYETHCSA 3 BUMOTAMM JIUCIIO3UTUBHOCTI,
OJIHUM 3 iICTOTHUX €JIEMEHTIB SIKOTO € MpaBo BHOOPY cynoBux mpoieayp. OnHak st
O3HaKa Ma€ BUHSTKH. Y BUIAJKAX, KOJU 0c00a, MIJISIXOM 3aKOHOIABUYOI PeriaMenTa-
1i1 0OMEeKYETHCST Y BUOOPI JIESIKUX CITPOIIEHUX MPOIIEAYP, 1 3aMicTh Toro, 106 06u-
paru 3 e AOCTYITHUX MPUIHSTHY st cebe MPOoIeypy, BOHA Ma€ MOCJIiI0BHO
npoxoautu abo BiJl OJHIEI CIIPOIIEHOI MPOIEAYPH 0 iHIIOi, abo Bif CIpOIEHO]
MPOIEAYPH 10 3aTaJbHOTO TOPsAKY Touo (siKk y MupoBux cygax @PH — amrcrepi-
xTax abo K y Jep:KaBax, Jie iCHy€ rpajallisi IPoLeLyPH 3aIesKHO BiJl IiHU II030BY ).

Jlis ClpOIeHnX NOPSAKIB PO3T/SALY HUBLIBHUX CIIPaB TUIOBUM € OOMe-
JKEeHHSI TUX UM IHMIUX NMPUHIMIIB IUBIJIBHOTO TpoIiiecy. 30Kpema, NMPUHIINUIIIB
6e3mocepesiHOCTI, yCHOCTI, 3MaraiabHocTi Tomo. Tak, B. B. Komapos, xapakrepu-
3yl04M HaKasHe MMPOBaJKEeHHs B YKpaiHi, 3a3Hayae, 1[0 OJHIE€I0 3 0COOIMBOCTEI
I[bOTO TIPOBAKEHHS € Te, 1[0 B HbOMY He Jiie mpuHiui 3mMaraiaptocTi [10, c. 385].
Y KoHTekcTi 3a3HaueHOro, 3 aBTOPAMU, SIKi CTBEPIIKYIOTH, IO «IIOIIYK IIJIAXiB
parioHasi3aitii mpaBocy/i/isd, OMTUMI3allii MTPOIeCyaJbHOTO PErJIaMeHTy MOBUHEH
BiOyBaTHCSl HA OCHOBI 30€epesKeHHsI OCHOBHUX 0a30BHX IPOIECYaTbHUX MPUH-
numis i chopmMoBanoi crapitHocTi npotecy» [11, ¢. 29] Baskko nmoroautucs. Paiti-
OHaJIbHE 3€PHO B I[bOMY TBEPJ/KEHHI, 3BiCHO, €, ajie He BapTO abCOIOTU3yBATH.
[cTopii nuBisbHOTO TIPOIECY BiJIOMI BUIIAJKW, KOJU 3 MJIMHOM 4acy, PO3BUTKOM
CYCIIiJIbCTBA Ta JIeP:KaBU BTpavyaiy 3HAYYHIICTh (UM CYTTEBO BU/IO3MIHIOBAJINCS )
6a30Bi MPUHIMIIK [[MBLIBHOTO TPOIECY, HANPUKIAL, IPUHIUI 06’ EKTUBHOI
ICTUHU B JIEIKUX MOCTPAASIHCHKUX JeprKaBax.

Jlasmi MokHA BUIJIUTH TaKy O3HAKY, SKa MOJATAE y (POPMYJIIOBAHHI CIIeliab-
HUX TIPABUJI JIOKa3yBaHHsI B CIPOIIEHUX MPOBA/KEeHHsIX. BoHa Moke BigOmBaTucs
B oOMexkeHHI 3aco6iB [OKasyBaHHsI (HAMPUKIAA, JOKYMEHTapHE IPOBA/KEHHS,
y TOMY YHCJI HaKa3He MPOBAJKEHHsT YKpaiHi), a0 pO3MIMPeHHsT J0Ka30BUX MOBHO-
Ba)KEHb Cy/ly (HAIPUKJIA/L, PO3IINPEHHS I0Ka30BUX IIOBHOBAKEHb Y MUPOBUX CYy/1ax
O®OPH - amtcrepixrax). OnHak 3 ypaxyBaHHIM TOTO, 1[0 OKPeMi eTaru J0Ka3yBaHHs
B CITPOIIEHUX MPOBA/KEHHSIX MOKYTh MICTUTH OCOOJIMBI TIpaBUJIa YU TO JEIIO YCi-
YEeHUN CKJIaJl MOKJIMBHUX TIPOIECYTbHUX il (HATIPUKJIAA, He mepeadadeHHst MOK-
JIMBOCTI BUTPeOYBaTH JI0Ka31), He JOMYCKAEThCS BCTAHOBJIEHHST B TIPOIECYATbHOMY
3aKOHI BUKJIIOYEHHSI YW 3MiHA OI[IHKM /IOKa3iB Cy/ZOM, a TaKOX HENPUITyCTUMUM
€ BCTAHOBJICHHS JIJIS1 TOTO YU 1HINOTO JIOKa3y Halepe/l BCTAaHOBJIEHOI CUJIN.

Buposmini migjaerbes 30BHINTHS (opMa eTanmHOCTi PO3TJISiAy U BUPIIIEHHS
IIUBIILHOI CIIPaBU, SKa BTIMIOETHCA B TaKy O3HAKY CIIPOIIEHOTO MPOBA/XKEHHSH, IK
ocobmmBa (opMa CTajiiiHOro0 pyxXy HMBLIBHOI crpaBu (HAIpUKIaa, 00’€IHAHHS
CTaliil BIAKPUTTS CIPaBH, MIITOTOBKU CIIPABU JI0 PO3IJISLY, CY/OBOTO PO3IJISLY Ta
[IOCTAHOBJICHHS CY/IOBOTO PillleHHS ).

BUKTIOYHOI0 03HAKOIO CIIPOIIEHUX MPOBAKEHD € 0COOJIMBA CHCTEMA IapaHTiii
pollecyaJbHUX TIpaB 3allikaBjaeHux cy6’ekriB. [Ipw 1mpoMy Taka cucrema TapaH-
Tiii He MOXXe OyTH MEHINOIO, HiXK y 3araJbHOMY HOpPsiKY. MaeTbcss Ha yBasi Te,
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0 JepskaBa 3a0e31eYnTh PO3IJIsL] Ta BUPILIEHHS IMBLIbHOI CIIPaBU TAaKOI SKOCTI
Ta e(PeKTUBHOCTI, SIK i B TOMY BWIIAJIKy, KO O ClipaBa poO3TJsiiaiacs B OpAUHAp-
HOMY TOPSJIKY, ajie IPU 3aCTOCYBaHHI MEHIIOTO IMPOIeCyaJbHOTO iHCTPyMEHTapIilo,
y KOPOTII CTPOKH Ta 3a MEHIIOTO PO3Mipy CyZoBOro 300py. ¥ I[bOMY KOHTEKCTi
BKpail Ba)KJIMBO CKOHCTPYIOBATH CIIPOIIIEHE MTPOBAKEHHST TAKUM, 1100 3a6e3rmednTn
e(eKTUBHICTH TIPOIleCy Ha PiBHI TTO30BHOTO MPOBA/KEHHS, a TO 1 BUIIE.

Pesynbratu posrigay HUBIIBHUX CIIPaB y CHPONICHOMY TOPSIIKY BUpPaxkKa-
I0ThCSI B CYZI0OBOMY pitiierHi 0cob6auBoi dopmu. To6TO, 10 HBOTO TPOIECYATHHUM
3aKOHOM IepegdaueHi OKpeMi BUMOTH, SIKi BiPi3HAIOTHCS Bij 3arajbHUX BUMOT
110 pillleHb Cy/ly B TO30BHOMY ITPOBa/I)KEHHI HACTIJIbKM — HACKIJIbKU 11€ BUILJINBAE
i3 mpupon Ta (PYHKIIOHATBLHOCTI CIPOINEHNX MPOBA/KeHb (HAPUKJIIAI, BUMOTH
1o cynoBoro Hakasy nepenbadeni B cr. 103 IIITK Ykpainu). OcobiuBicTsb cymo-
BOTO pIillleHHST MOXKe MOJATATH y: BUMOTax /10 3MicTy (y TOMY YHCJi Ha3Bi Cyno-
BOTO pimieHHst), GopMH, TTpaBuIax HaOYTTs CYAOBUM PIlllEHHSIM 3aKOHHOI CHJIH.
[TpuKIaoM MOKE MOCTYKUTH BUITAJ0K, KOJIM CTPOK HaOpaHHS 3aKOHHOI CUJIH Ta
TOYATOK BIJJIIKY CTPOKY Ha OCKap;KEHHS CYZOBOTO PillleHHSI CTAaBUTHCS B 3aJI€XK-
HICTh BiJl OTPUMAaHHSI IOTO CTOPOHOIO.

3aBepiye mepesik 0a30BUX O3HAK CIIPOIIEHOTO MPOBAKEHHST HASIBHICTD
CIENiaJbHUX TOPSIIKIB MEPerisily Ta 0OMeXeHICTh y BUKOPUCTAaHHI iHCTaHIIiii-
HUX MeXaHi3MiB OCKapKeHHsI Cy[I0OBHX pillleHb. SIK MpaBuJIo, CysoBe pilieHHsT ab0
B3araji He I/IATA€ OCKap/KEHHIO, ab0 MiJISITAE CIemiaJbHOMY TOPSIIKY Tepe-
sy, abo 0O6MEKYEThCS KiJbKICTh 1HCTAHIH, 0 SKUX MOKE OyTH OCKapyKeHo
cynoBe pimenHsa. YacTo Taku#l MiAXiz 3a3HA€ KPUTHUKH, SKA TOJISTAE B TOMY, IO
B Takuil croci6 0O6MeKyEThCSI TPaBO Ha IMEPErJisiji Cy0BOrO PillleHHsI, a B CBITJI
YKPaiHChKOIO 3aKOHOAABCTBA — OOMEKYETHCS MPaBO Ha alle/sniiiHuil Ta Kacalliii-
Huil nepersisij; cpaBu. OfHAK 3 ypaxXyBaHHAM IliJieil 3alpOB/IKEHHS CITPOIIe-
HOTO TPOBA/)KEHHS Ta HOTO JeNIeBU3HU, NIBUKOTO PO3TJISAY CIIPABH, BUIAETHCS
BUIIPaBIaHUM TiAXix 0OMeKeHOCTi B 3abe3meueHHi mepersiay CIpaBu, ajyKe iHIIe
NIpU3BeJie /10 HIBEJIOBAHHA IMiJIell HOTO 3alTPpOBAJPKEHHSI.

Bucnoexu. 3 ornisiy Ha BUKJaJAeHe, HEOOXiHO 3pOOUTH BUCHOBOK, IO CIIPO-
ImeHe TMPOBA/PKeHHS — creludiyHa, Jo/aTkoBa (GopMa POy 1 BUPIIIEHHS
LUBIJIBHUX CIIPaB, IKa IPYHTYEThCS Ha AOOPOBLIBHOMY IiAXOAi B HOro 3acTocy-
BaHHI, XapaKTEePU3YETHCS YCIUEHUM CKJIAJIOM TTPOIeCyaJbHUX TTPABUJI Y TIOPIBHAHHI
i3 3araJIbHUM MOPSAKOM PO3TJIS/LY IIUBIIIBHUX CIPAB Ta 3aKiHYYETHCS MOCTAHOBJIEH-
HSIM OCOOJIMBOTO CY/IOBOTO Pilll€HHSI.

Crpomtene npoBajiskeHHs gk crerudiyna opma posrysny ciopy Ipo MpaBo
LUBLJIbHE 1 gK cHemianbHuil 3aci6 onTUMIZallil CyJ0YMHCTBA HaJijleHe CYKYIHICTIO
crieniaTbHNUX 03HaK, SKi BHOKPEMJIIOIOTHh MOTO 3-TIOMIK iHITMX BU/IIB MTPOBAIXKEHHSI.
[Tpu boMy MpoaHasi3oBaHi O3HAKM CJIijl BU3HAYaTH K 6a30Bi, TOOTO Taki, SKUMU
6e33arepeyHo Mae OyTH HaJiIeHUil KOHKPETHWII BUJ| CIIPOIIEHOTO TPOBAJKEHHSI
1ij1 4ac oro po3pobku Ta GesrnocepeHbol iMILIeMeHTallil 0 IUBLIBHOIO IIPOIle-
CyaJIbHOTO 3aKOHO/IABCTBA.
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Simplified proceeding as a civil procedure model

Currently the directions for the development of modern civil procedural law such as optimization,
facilitation, forwarding proceedings promoting the increase of the civil procedure efficiency factor are
of peculiar importance. Their results are occurrence and functionality of simplified proceedings system
designed to facilitate significantly hearing some categories of cases, promotion of their consideration
within reasonable time and reduce legal expenses so far as it is possible.

The category “simplified proceedings” in the native science of the procedural law is under-
examined. A good deal of scientists-processualists were limited to studying summary (in the
context of optimization) as a way to improve the civil procedural form, summary proceedings and
procedures functioning in terms of the mentioned proceedings, consideration of case in absentia
as well as their modification.

Among the Ukrainian scientist who studied some aspects of the simplified proceedings
are: E. A. Belyanevych, V. 1. Bobrik, S. V. Vasilyev, M. V. Verbitska, S. I. Zapara, A. A. Zgama,
V. V. Komarov, D. D. Luspenuk, U. V. Navrotska, V. V. Protsenko, T. V. Stepanova, E. A. Talukin,
S. Y. Fursa, M. Y. Shtefan others. The problems of the simplified proceedings were studied by the
foreign scientists as well, such as: N. Andrews, Y. Y. Grubanon, N. A. Gromoshina, E. P. Kochanenko,
J. Kohler, D. I. Krumskiy, E. M. Muradjan, I. V. Reshetnikova, U. Seidel, N. V. Sivak, M. Z. Shvarts,
V. V. Yarkov and others.

The paper objective is to develop theoretically supported, practically reasonable notion of sim-
plified proceedings in the civil process, and also basing on the notion of simplified proceedings, inter-
national experience of the legislative regulation of simplified proceedings, native and foreign doctrine,
to distinguish essential features of simplified proceedings in the civil process and to describe them.

In the paper we generated the notion of simplified proceedings that shall mean a specific, addi-
tional form of consideration and solution of civil cases that is based on the voluntary approach to its
use, characterized by the reduced set of procedural rules and ends with rendering a peculiar judicial
decision. Moreover, the most common features of summary proceedings are highlighted.

Simplified proceedings as a specific form of consideration of dispute regarding civil law and as
a special way to optimize legal proceedings is provided with a set of peculiar features that distinguish
them among the other proceedings. Therewith, the analyzed features shall be defined as basic, in other
words, such features peculiar to the certain kind of proceedings during its development and direct
application to the civil procedural law.

Key words: simplified proceedings in civil procedure; simplified court procedures; features of
simplified proceedings; optimization of civil procedure; congruence proceedings in civil procedure.
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COEPA EKOHOMIYHUNX BIAHOCHUH Y CUCTEMI
MPABOBOIO TA 3AKOHOAABYOI O PETYAIOBAHHA

Y cmammi posersnymo npobiemu pezyrioeanis eKOHOMIMHUX GIOHOCUN PISHUMU 2aLY3SMU
3aKkon00asuoi cucmemu 6i0nogiono 0o ix xiacuikayii. IIpoanarizosano euxioni opuduuni noro-
dCENNA KONUCHOT CUCTeMAMU3AUIHO0T 3aKOH00AGUOT cucmeMu K KOMNACKCY Odcepel eKOHOMIUH020
npasa w000 cneyudiku pezyrioeans eKoOHOMIYHUX 6i0HOCUH. Busnaueno, wo KoXcHuil ezany3esull
6i3HeC-KOMNAEKC € €0UHUM 3AKOHOOABUUM MEXAHIZMOM 3i C60EI0 CNEUUPiuN0I0 KIACUDIKaUicIo eKo-
HoMIuHUX 8i0HOCUN 610N06I0H0 00 Janoi 2anysi.

KmouoBi cioBa: eKOHOMiUHE 3aKOHOJABCTBO; MaKPOEKOHOMIYHE 3aKOHOJIABCTBO; MiKPOEKOHO-
MiuHe 3aKOHO/IABCTBO; TOCIIOJIAPCHKE 3aKOHO/IABCTBO; TATY3€Bi KOMILJICKCH FOCIIOIAPCHKOTO 3aKOHO/IAB-
cTBa; GYHKIIOHAIBHI KOMIIEKCH TOCTIOAPCHKOTO 3aKOHOIABCTBA.

Ocmanenxo I0. H., xanmuaT I0puIndecKux HayK, aCCUCTEHT Kadeapbl X0351CTBEHHOTO TIPaBa,
Hammonanpueiii topuandeckuii yauBepcuteT nMenn Spociaasa Myzaporo, Ykpanna, T. XapbKOB.

e-mail: julost@rambler.ru ; ORCID 0000-0002-4033-5927

Cdepa 5KOHOMHYECKHUX OTHOIICHUIT B CHCTEMe IPABOBOTO M 3aKOHO/IATEJIbHOTO PeryJIMpPOBaHNs

B cmamwve paccmompenvl npobremvl pezyiuposanusi IKOHOMUUECKUX OMHOULEHUU pA3IUY-
HbLMU OMPACASIMU 3aGKOHOOAMENbHOU CUCEMbL 8 COOmMBemcmseuy ¢ ux Kiaccuguxayuet. Ipoana-
JUUPOBATLLL BLIXO0HBLE IOPUOUYECKUE NOLONCCHUS KANCOOL CUCTREMAMUSAUUOHHOT 3AKOHO0AMEeNbHOU
cucmemvl Kax KOMNAEKCA UCMOUYHUKOE IKOHOMUUECKOZ0 NPABa O Cneuu@ure pezyruposanis IKOHO-
muveckux omuowenui. C nOMOWDIO CUCMEMHO20 AHAIU3A YCMAHOBIEHO, YMO KanOblll OMPAciesoi
OU3HEC-KOMNIEKC ABIAEMCS eOUHDIM 3AKOHOOAMENLHOIM MEXAHUSMOM CO CB0CU CNeyuduueckoll Kiac-
cuurayue SKOHOMUUECKUX OMHOUEHUL 8 OAHHOU OMPACIU.

KmoueBble c10Ba: 9KOHOMUYECKOE 3aKOHOAATEIBCTBO; MAKPOIKOHOMUYECKOE 3aKOHO/ATEIbCTBO;
MHUKPOIKOHOMUYECKOE 3aKOHOIATETbCTBO; XO3SHCTBEHHOE 3aKOHOIATEIBCTBO; OTPACIEBBIE KOMILTIEKCHI
3aKOHO/IATeIbCTBA; (DYHKINOHAIbHBIE KOMIIEKCHI 3aKOHOIATEIbCTBA.
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ITocmanoexa npoonremu. Punkosi neperBopeHHs, 10 BifOyBalOThCI ChO-
TOJIHI ¥ BITYM3HSHIN €KOHOMIII, 3yMOBJOIOTH HEOOXIIHICTh SIKICHO HOBOTO CTaB-
JIEHHS JI0 3aKOHOJaBYOro 3abesredeHHs (DYHKI[IOHYBaHHS BCi€l €KOHOMiUHOI
cuctemu kpainu. Iliyi Heto B HAayKOBiil JiiTepaTypi PO3yMIi€EThCSI CTPYKTypa Ta
oprasisaiisi B3aemoii cy0’€KTiB Il y4aCHMKIB €KOHOMIYHMX BiJIHOCHH, IO Ma€
Ha MeTi BUPOOHUIITBO TOBapiB i MOCJYT, iX OOMiH, PO3MOIIT Pe3yJIbTaTiB €KO-
HOMIYHOI JisSIIBHOCTI Ta CIOKWUBaHHS, HEOOXiHUX JJIsI BiITBOPEHHS, PO3BUTKY
il 3a70BoJIeH s iHIMX oTpeb cycmiibersa [1, ¢. 7).

Binrak, 3abe3nedeHHss ONTUMAJIBHOTO TPABOBOTO PETYJIIOBAHHS CYCIiJIHHO-
eKOHOMIYHMX BIJHOCHH € aKTyaJbHOIO IPOGJEMOIO He JIMIIEe COI[iaJbHO-eKOHO-
MIYHOTO, @ W CYCHIJIbHO-TIOJIITUYHOTO KUTTS JIepXKaBH, 1110 3YMOBJIEHO, HacaM-
nepesi, CTPYKTYPHUMHU 3pYIIEHHSIMM B €KOHOMIIll KpaiHu 3 MeTol (opMyBaHHS
COIiaTbHO OPIEHTOBAHOI PUHKOBOI ekoHOMiKM. KomIiekcHa mpupojia rocrojiap-
CBKMX BifiHOCHH (TOCMOAAPChKO-BUPOOHMWYI, OpraHisalliifHo-ToCmoapchbki Ta BHY-
TPILIHBOIOCIIOAAPCHKI) IK 00’€KT IPABOBOIO PEryJIIOBaHHSA CTBOPIOE HAA3BUYANHO
CKJIQJIHI MeXaHi3MU peryJoBaHHs, 1o 0a3ylThCsl Ha TMPABOBUX 3aco0ax i MeTo-
JlaX peryJIloBaHHS Pi3HOI MPaBOBOI MPUPOU. BTiM cucTemMaTu3allisd eKOHOMIUHUX
BifIHOCUH $K cdepu MPaBOBOTO PETYTIOBAHHS, a i, BIATOBIAHO, JKepesa TakoTO
3aKOHO/IAaBCTBA BiI0YBAETHCST He 3a TPUHAIEKHICTIO BIIHOCUH /[0 TPUBATHUX a0
nyOiuHuX, a caMe 32 KPUTEPIEM IX TIPUHAIEKHOCTI 10 Tiel un iHmmoi cepu ekoHo-
MIiYHOT isLTBHOCTI 200 10 TOTO Y¥ 1HIITOTO (DYHKIIIOHATHHOTO MEXaHi3My PUHKOBOI
opraHisallii eKOHOMIYHOTO KUTTS sIK Takoro. OT)ke, IpaBOBe BU3HAYEHHS €KOHO-
MIYHUX Bi[HOCHUH MOKe OyTH MPEICTaBJIE€HO CHCTEMOIO [KePEJT, PO3TOIITeHNX Ha
KOMIIJIEKCH 3a MpeJMeTHUM 1 (PyHKI[IOHATbHUM KPUTEPisSIMU.

CrBopenns diTKoi Tomorpagii Takux KOMIIJIEKCIB y CHCTeMi eKOHOMiu-
HUX BIJIHOCHH J/I03BOJISIE BUHTH Ha CUCTEMY Ji’Kepes eKOHOMIYHOIO 3aKOHO/IaB-
CTBa, CIIPOTHO3YBATU HAMPSMHU HOTO TMOAATBIIOTO PO3BUTKY, 30KpeMa IMpPOIEeCiB
norsnbIeHHs Koaudikaliil 3aKOHOaBCTBA, BUSHAYEHHS YiTKMX MEK PO3IMOJIILITY
OKpeMUX rajy3eil 3aKOHOJaBCTBa B /laHiil cdepi, a TaKoK GOPMyBaHHS JKepes
MiKTaTy3€BOTO XapaKkTepy.

Ananiz ocmannix docaioxcens i nyonixayiti. 3HaYHNUN BHECOK Y JOCIIKEHHS
MPUPOIM €eKOHOMIYHUX BiZIHOCHH, TPABOBOTO 3a0e3IeueHHs 1X peasisailii, a Takox
poJii crcreMaTH3aIiHUX, TI00AMi3aiiHUX i IHTerpaIiiiHuX MPOIECiB cepel JKe-
peJT EKOHOMIYHOTO MpaBa 3pobuiM BujaTHi HayKoBii-rociogaparku O. M. Binnuk,
J1. B. 3apuxaiino, I’ JI. 3namencekuii, B. K. MamyToB. AHami3y po3BUTKY €KOHOMIY-
Hol Hayku nipucBsTuau cBoi mnpaii I1. I Ckpumauk, B. A. Yerumenxko ta in. [Ipore
BOHM He MPULJININ JOCTATHBOI yBAru MpUPO/ii eKOHOMIYHUX BiJIHOCUH 1 MUTAHHIM
po30yoBH cTparerii (GOPMyBaHHS iX Cy4aCHOTO MPABOBOTO 3abe3reveHHs Ta (hyHK-
IIOHYBaHHSI €KOHOMIUHOI CUCTEMHU BiJITOBITHO /10 CIENUMIKA TMPUPOIU CUCTEMU
caMe eKOHOMIYHUX BiJIHOCUH. Yce Tie 3yMOBJIIOE aKTYaJIbHICTh aHaJi3y 3MiCTy HOP-
MOTBOPYOI JIiSJIBHOCTI y cepi eKOHOMIYHOTO TIpaBa Ta Pi3HOMAHITHUX IiIXO/IB JI0
il IpaBOBOTO PETyJIIOBAHHS B YKPaiHi Ta 32 KOPAOHOM.
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B 0cHOBI pO3BUTKY CYCIIJIBCTBA JIEKUTh BUPOOHUIITBO MaTepiabHUX i IyXOB-
Hux OJiar, iHIMUX IHHHOCTEH, IiTiCHA CYKYIHICTh SKUX 3abe3redye yMOBU SKUT-
TEMISATBHOCTI JMOAUHN. By/b-sike CyCIHiIbCTBO, 0COOJMBO CydacHe, SBJISIE COOOIO
COIliaJIbHY CUCTEMY YU CKJIAJHOOPTAHI30BaHY BIOPSJAKOBAHY IiJIICHICTD, IO BKJIO-
yaec B cebe OKpeMUX iHAMBIAIB i colliaibHi CIiJIbHOTH, 00'€HaHI PI3HOMAHITHIMM
3B’I3KaMU Ta B3aEMOBITHOCMHAMU, creliuidyHuMu 3a cBo€io Tpupojo. Cdop-
MoBatHa y XX CT. CBiTOBa cHCT€Ma PUHKOBOI €KOHOMIKM SIBJISIE COOOIO caMe TaKy
CKJIaJIHO OpPTaHi30BaHy BIIOPSIAKOBAHY IJIICHICTD [2], e TOEAHYIOThCS SIK Ty OJIiuHi,
Tak i MpPUBaTHI IHTEPECH, a TaKOK YIPABJIIHHS HUMH, 1[0 Ma€ Ha MeTi MOOYI0BY
COIliaTbHO OPIEHTOBAHOI PUHKOBOI €KOHOMIKHM 3a JIOIOMOTOIO TPaBOBUX METOZIIB.
«TonoBHOIO MeTOIO 11i€l TpaHcdopmallii € ... 3a6e31eYeHHs ONTUMAIbHOI piBHOBAru
Mi’K ¢BOGO/IOIO, B0KpeMa eKOHOMIUHOIO, 3 OJJHOT0 GOKY, Ta IOPHINYHOIO PiBHICTIO Ta
COIIAJIBHOIO CITPaBEJIUBICTIO — 3 iHIIOrO» [2, C. 7].

Onnak 3a0e3meunT BpaxyBaHHS BCiX KaTeropiii iHTepeciB B eKOHOMid-
Hill cdepi B ieambHOMY IX CIiBBiJ[HOIIEHHI HIKOMY HIiKOJM He BJABaJIOCS.
Ile BucTymae oxHUM i3 jKepest KOH(IIIKTIB iHTEpeCciB pidHUX 0ocib y mporieci ix
3ITKHEHHS — NMPOTUJIEKHUX, KOHKYPYIOUUX, Bopoxkux. [Ipuaymenna koudaikty
iHTepeciB Bejle /10 HETaTUBHUX HACJIJIKIB, HaBIThb /[0 COIiaJIbHUX KaTaKJi3MiB.
Tomy TakuM BaXJWBUM € MPOTHO3YBAaHHS KOHMJIKTY iHTepeciB, iX mormepe-
JUKeHHs, 3a0e3ledeHHst PO3B’sI3aHHS 3a JOMOMOrOI0 IMBII30BaHUX 3ac006iB,
HacamIiepe/l MPaBOBUX MEXaHi3MiB, 3 METOI0 OCATHEHHS ONTUMATbHOTO (HYHK-
IIOHYBaHHS €KOHOMIYHOI CUCTEMHU, 3a SKOTO JJOCIATAEThCSI CUHEPTIYHUN (J10/1aT-
KOBUIT) eeKT BijJl B3a€EMO/Iii 1i esieMeHTIB [3].

Buxnao ocnoenozo mamepiany. IlpusaTHi eKOHOMiuHI BigHOCHHM 3a0e3-
MevyoTh TPUBATHI iHTepecH, aBTOHOMIIO Ta iHIIIaTUBY TPUBATHUX BJIACHUKIB
i 00’eHaHb NPUBATHUX OCi0: B IXHIN MalHOBIH AisIbHOCTI, 0COOUCTUX CTOCYHKAX,
a mybutiuni — 1e BigHOCHHM y cdepi peamizariii myOsivHIX (JepKaBHUX, CYCITiIb-
HUX) €KOHOMIYHUX iHTepeciB 3a JIOIIOMOTOI0 TEPEeBAKHO IMIEPATUBHOTO METO/LY
perymoBanHsa. OTke, Kareropii «iyOJidyHUI iHTepec» i <«IIPUBATHUII iHTEpeC»
B €KOHOMIilli BUCTYNAIOTh BaKJIMBUMHU CKJIAJOBUMU CUCTEMU €KOHOMIKO-COIliaJIb-
HUX MiHHOCTel. K i B yacu CrapogaBuboro Pumy, Huti myOsivni iHTepecu mos’si-
3yI0Th (3a0e31e4yioThes) 3 MyOiuHUM [PABOM K OAHIEIO i3 CKIagoBUX (IIOPSI
i3 MpUBATHUM MPABOM) TIpaBa B3araji, He 3aBXK/AM 3Ba)KAlOYM Ha Te, MO IIPaBO
€ TOXIJIHMM CTOCOBHO iHTEpecy, OCKiJIbKM BifIOMBaE i1 3aXWIA€ WOTO MpHUTaMaH-
HUMU fioMy 3acobamu i criocobamu [4, c. 28—31]. Tak, 3a TBep/yKEHHSIM pPUM-
CbKOTO fOpucTa Yibiiana, 3adikcoBanum y /lirectax IOcrtuniana, «... BUBYEHHS
[paBa PO3IAMAETHCS HA JBA TTOJOKEHH: myOiutHe i npuBarHe (1paBo). [Ty6iune
1paBo, sike (BiZIHOCUTDHCS) /10 cTaHOBUIA PUMCBHKOI Jiep:kaBu, IpuBaTHe, ke (Bijl-
HOCHUTBCST) /10 KOPUCTI OKpeMux ocid; icHye KopucHe B CyCIiJIbHOMY BifiHOMIEHH]
Ta KOPUCHE B MPUBATHOMY BifHOIIeHHI» [5, c. 83].

HeobOxinHo migkpecanTu, mo Kiacudikaiis MOAiTy BiIHOCKH i TpaBa Ha IpHU-
BaTHe i my6JIiuHe — Iie He MOJIiJI Ha Tajrysi IpaBa, a Kaacudikallis HopM 3a BiAoBi/-
HOIO 03HAKOIO, BIZIHOCHO SIKOI ICHYIOTb Il CKJIaZIoBi y OY/ib-SIKUX TajIy3sX peaabHOro
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3akoHoMaBcTBa. OTiKe, HOPMH TTyOJIYHOTO i MPUBATHOTO IpaBa TIE YU IHIIOKO
MIpOIO MOEJHYIOTBCA B KOKHIH 1PaBOBili eKOHOMIUHIN cucTeMmi.

SIk ysBAsIEThCS, B3arasi Juist 30a7aHCOBAHOTO 3abe3TeYeH s TIPABOBOTO Pery-
JIIOBAHHST €KOHOMIYHUX BiTHOCUH BayKJIMBO 3HAUTH TaKy KOMOiIHAIif0 pisHOMaHIT-
HUX HOPM (iMIIEPaTUBHUX, TUCTIO3UTUBHIX, 3a00POHSIOUNX, I03BOJISTIOUYNX TOTIO),
sika 6 3abesneuyBasia eeKTUBHE PEryTIOBAHHS, BIUIMB HA MPEJAMET PEryJioBaHHs
3 MeTOt0 3a0e31eUeHHsT BIIOPSAKOBAHUX eKOHOMIYHUX BigHOCHH [6, ¢. 37]. 3a pokun
CBOTO iCHYBaHHS IOPHUCIIPY/AEHINS 3a3Haia baraTo Bapialliii 3aKOHOaBYOTO 3a0€3-
TTeYeHHs MUX BiIHOCHH, Jie 3iTKaJINCS JIBi EKOHOMIKO-TIPaBOBi IIHHOCTI — MPUBaTHI
€KOHOMIUHI Ta TyOJiyHi eKOHOMIiuHi TpaBoOBigHOCWHM: 1) IMBiIbHE, TOProBe Ta
aJIMiHICTPAaTUBHO-TOCIO/IaPChKeE, T10JJaTKOBE 3aKOHO/IABCTBO; 2) IUBiJIbHE, KOMEp-
1ilfiHe, aJIMiHICTPATUBHO-TOCIIO/IAPChKE, MOJATKOBE 3aKOHO/ABCTBO; 3) IUBIJbHE,
rocrojilapchbKke, MOJATKOBE, JedKi acleKTH aJMiHICTpaTUBHOTO Tomlo. ToxK, Hama-
raHHSI BUEHUX Pi3HUX YaciB IIPOBECTU B €KOHOMIKO-TIPABOBOMY PETyJIOBaHHI YiTKY
MeKY MiK TIPUBATHUM i MyOIYHUM TIPABOM, SIK i MisK MyOTIYHUMU i TPUBATHIME
€KOHOMIYHMMHU IHTEpecaMu, He JINIIe He Ja€ OakaHOTO pe3yJsbraTy, a HaBIaKH,
He3aJeXKHO BiJl iCTOPUYHOrO 1epiojly, B SIKOMY 3/1iiICHIOBAJIMCS TaKi JJOCJI/IPKEHHS,
MIPOTUCTABJISIE 111 /IBI B3AaEMOIIOB’3aHi CKJIA0BI.

Bske chOrozHi MOKHa CTBEPKYBaTH, 1[0 eKOHOMiuHaA reorpadis riobasisa-
IMIWHUX TTPOIIECIB OCATJIa CBOTO CBITOBOTO MakcuMyMmy. e o3navae, 1mo nukmaiyni
MPOIECH eKOHOMIYHOTO PO3BUTKY, sIKi paHilie BUSBJIsM cebe B MeKax HaIlio-
HaJIbHUX €KOHOMIK abo0 iX perioHaJbHOI JIoKasisallii, ChOTOAHI CTaau 3arajibHO-
cBitoBumu [7, c. 6].

Binrak, cydacHi eKOHOMIUHI MPOIECH JIOMIJTbHO PO3MOMIJIATA Ha Makpo- (Bif
NAaBHBO-Tpell. Makpodg — BeMUKHUit) i MiKpo- (BiJl ZIaBHBO-Tpell. Mikpdg — MasieHb-
Kuii) piBHi. MiKpopiBHEeBI €KOHOMIUHI BiJIHOCUHU — Il¢ €KOHOMIiYHi Bi/[HOCHUHM Ha
PiBHI OKpEMHX €KOHOMIYHWMX CyO'€KTIB 4M MeXaHi3MH (DYHKI[IOHYBaHHS KOHKDPET-
HUX PUHKIB; MAaKPOEKOHOMIYHI BI/[IHOCUHM — 1€ TIOBE/IiIHKA HAPOHOTO TOCTIO/IaPCTBA
SIK €IMHOTO IiJTOTO0 B KOHTEKCTI aHaJIi3y rJ06aibHUX PUHKIB Ta IX B3a€EMO3B’SI3KiB.
JlanuM BiiHOCMHAM XapaKTepHi Taki PUCHU SK CTIHKICTh, TpaBOBa HEY3TOKEHICTH
Mizk c0o0O0I0, TIpaBOBa iHTErpailisi MAaKpOPiBHS B MiKPOPiBEHb TOIO. 3BiICH BUILIN-
Bae, 1[0 MeXaHi3My 3MiCTOBHOI HaBiTh /lehiHiTUBHOI KOHBEPreHIlii Pi3HOTaTy3eBOro
HOPMATHUBHOTO MaTepialy B iHTepecax CHCTEMHOTO 3aKOHOAABYOTO 3a0e3IedeHHst
cepu eKOHOMIYHUX BiJIHOCUH $SIK TaKUX HE CTBOPEHO [8].

Bsaragi, skio 6paT eKOHOMIYHI IIPAaBOBIJHOCHMHM Ha MIiKPOPiBHi, TO Me€TO-
JIOJIOTIYHO BOHM JJOCTATHHO PO3POOJIEHI 3 TOYKM 30PY CIIIBBIAHOIIEHHS TPABOBUX
3aco6iB 1 BU3HAYeHHsI KOH}Irypaliil KOMIIPOMiCY MiK HPUBATHUMK SIK TaKHUMU
Ta MK MPUBATHUMH U TyOJIYHUME iHTepecaMu, BiIHOCHMHM K MiKPOPiBHEBOTO
MOPSJIKY 3aJIMIIAIOTHCS BKPail 3ajeKHUMU Bijl TepHIo/Kepesa — KUTTE3AATHOI
Ta €KOHOMIYHOI MOjesli CycmiJbHOrO po3BUTKY. OTiKe, BUHUKAE HEOOXiTHICTH
CTBOPEHHS [PABOBOTO MeXaHi3My peryJioBaHHS MaKPOEKOHOMIYHUX IIPOIIECiB Ta
BCTAHOBJIEHHS I[0JI0 HHOTO TPUHIMIIOBUX BUXIJAHUX MOJOXKeHb, Ga30BaHMX Ha
CYCHIJIbHO-eKOHOMIYHUX I[IHHOCTSX. 3a TaKUX YMOB CaM €KOHOMIYHUI aJITOPUTM
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peryJioBaHHs Ma€ OyTH COLiaJbHO OPIEHTOBAHUM 1 3aJIMINIATUCSA B CUCTEMI CyC-
MIJIbHO CIPUAHATUX aKCIOJOTTYHUX KOOP/AMHAT.

Crin 3a3HaYUTH, MO Y3TO/KEHICTh BIITHOCUH HAa MiKPO- i MAaKPOPIBHAX BiJl-
CYTHSI 1 OKpeMe rapMoHiuyHe (DYHKI[IOHYBAaHHS €KOHOMIUHOI TIOJIITUKN B cepejiHi
Jlep:KaBU He A€ TapaHTOBAHOTO €KOHOMi4HOro Gasnancy Ha MakpopiBai. Oco-
6/IMBOI aKTyaJIbHOCTI OCTaHHsS Te3a HabyBa€ 3a YMOBM iCHYIOYOI CYCIiJIbHO-IIO-
JATUYHOI TOCTPOTH y I[bOMY KOMILJIEKCI CYCHIJTbHUX BIJTHOCHUH, IO 3yYMOBJIIOE
HeoOXiHICTh (DOPMYBAHHS CaMOCTIMHOI Il BUPa3HOI IOJITUKU Aep:KaBU B AaHiii
cdepi Ta akTUBI3aIil yIPaBIIHCHKOTO BIJIMBY JA€p/KaBU Ha BIAMOBIAHUNA 06’€KT
yrpasiiaHs. MoOKJINBO, IO ChOTOIHI 3a3HaveHa mpobieMa e He Habysra HeoO-
XiIHOTO piBHS ii cBiZloMOI akTyasizallii 3 TuM, 106 xo4ya 6 y mpoileci opraHiza-
1[ii 3aKOHOTBOPYMX POOGIT CTBOPUTH KOMILIEKCHUN MiKraay3eBuil HOpMaTUBHMUI
MOZLYJib «MakpoekoHOMiuHe TTpaBo» [9].

[TpakTryHe 3HAYEHHS MOAIOHMX YU IHITUX MOJYJIB iHTErpallii — cucTeMarusariii
Pi3HOTAY3€BOTO HOPMATUBHO-TIPABOBOIO MaTepiasy — IOJATaE caMe B JIOCSITHEHHI
IIJIBOBOI TAPMOHI3allil PeryJiloBaHHS CKJIQJHUX, TeTePOTeHHUX 3a IPUPOJI00, ajie
IiJTICHUX Ta BiZIHOCHO aBTOHOMI30BaHUX CYCIIJIbHUX BiZIHOCKH, 00’€IHAHNX Y MEKax
OKPEMOT0 CYCIIJIBHO 3HAYYIOr0 Makpoob’ekTa. [{ist 1boro HeoOXigHO 3abe3neunTr
CUCTEMHY B3a€EMO/IiII0 HAa3BaAaHUX PI3HOTAJNY3EBUX MEXaHi3MiB y HaIpsaMi BU3Haye-
HOTO i CHIJIBHOTO JIJIsI HUX TTPaBOBOTO BILIUBY [10].

ExonoMiuHMM 1poItecaM i B3aEMOBIJIHOCMHAM BJIACTUBI TIPOIIECH HE JIUIIe YHi-
(ikarii Ta cremiamisaiii, a i iHTerpaitii, OCKiJIbKU CTPYKTYPHi JIaHKH, 1[0 YTBOPIO-
I0Th €KOHOMIUHY CHCTEMY, 32 CBOIM 3MiCTOM € HEO[HOPIIHUMH i TIOEAHYIOTH ¥ 001
3araJyibHi Ta criennivuHi, OCHOBHI Ta TOXIijHI, HOBi Ta cTapi, mepexiiHi Ta JJOTOMIXXHI
eKOHOMIuHI (hOpMU, KOKHA 3 JKUX (DYHKIIOHYE HA OCHOBI CITIJIBHOI JIIST BCi€l cHc-
TEeMHU i BOJTHOYAC BJIACHOI JIOTIKW PO3BUTKY. Y Cy9aCHUX YMOBAX PUHKOBOI EKOHOMIKHN
BCi eJIeMeHTH €KOHOMIYHOI CHCTEMM XapaKTePU3yIThCsl TUHAMI3MOM, MiHJIUBICTIO,
CyTIIEPEUHIiCTIO PO3BUTKY Ta BIIOPSIKOBAHI B i€papXit0 €KOHOMIYHOI CUCTEMH, Jie
BU3HAYAETHCSI HEOOXIIHICTh CTaHy IIIJIICHOCTI Ta IPaBOBOI OPraHi30BaHOCTI.

Hanpuriazm, npouec audepenmialii Bkaoyae B cebe i peAMeTHUIN raay3eBuii,
migraayseBuil Ta iHCTUTYLIHHUI piBeHb, MOKJIMKAHUI 3a0e31e4uTn OiIblI TOYHE,
azpecte, audepeniiiioBae B MiKPOpiBHEBOMY MacinTabi eKOHOMIYHUX BiJHOCHH
IIpaBoOBe iX PeryJaBaHHSI.

3BijficM BUHWKAE HEOOXiMHICTh PO3TJISTHYTH CUHTETUYHUN MPEIMET PEryJIio-
BaHHS E€KOHOMIYHMX BIJJHOCUH — Trajly3eBi KOMILIEKCH (eJeKTpoeHepreTUuYHUi
KOMILJIEKC, TPAHCIIOPT, TEEKOMYHIKAIliHHUN KOMIIJIEKC TOIO) SIK €MHI MeXaHI3MU
31 cBO€M0 creludikaiieo npuBaTHUX i mybaiuHux iHTepeciB. Came eKOHOMiuHi
Bi/IHOCMHM Ha MaKpo- 1 MiKPOPIHSIX B OKPEMUX Trajy3eBHUX KOMILIEKCAX € JIOCUTh
MPOTUJIEKHUMU, AKTYaJbHUM [PHUKJIAJAOM € IpodjeMa TeJeKOMYHIKaIiitHOTO
KOMILJIEKCY, SIKMi BUCTYAa€ MAaKPOOO'EKTOM YIIPABIiHCHKOTO i MIPAaBOBOTO BILIUBY
3 GOKy JepKkaBu. A/Ke B €AMHOMY KOMILJIEKC] Y3TO/PKEHO MAIOTh (hyHKITIOHYBaTH
BCi eJeMeHTU — IHCTUTYTH, Mi/iraay3i rajay3i il HaBiTh Taay3i 3aKOHOJIaBCTBA, 110
PeryJoioTh [is/IbHICTh Ha PUHKAX MOOIJIBHOIO 3B’s13Ky, IHTEepHeTY, TejebadeHHs,
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paZlioMOBJIeHHs TOIO. | SIKIO Ha MiKPOPiBHI peryJiioBaHHs JJaHUX €KOHOMIYHMX
BIJHOCHUH MO)Ke OyTH JOCTaTHbO aBTOMATH30BaHUM, TO MaKPOEKOHOMIYHE pery-
JIIOBAaHHS BUMAra€ €/IHOCTi, Y3Tro/I>KeHOCT1, CUCTeMaTU30BaHOCTI, ajike B PUHKOBIl
€KOHOMII[i BUHMKAE HEOOXiMHICTh CTHMYJIIOBaHHS MPUBATHOI iHII[iaTMBU U 3Ba-
JKeHMX 3aco0iB JIepKaBHOTO PeryJioBaHHs, TOOTO 3abe3ledyeHHs MPUBATHOTO Ta
myOiYHOTO iHTEPECIB IMOA0 KOKHOTO OKPEMOTO rajy3eBoro kKomiuiekcy. OpHak
JIOCKOHAJIe MMPaBOBe BU3HAYEHHS Y KOJIHOMY 3 1[UX €KOHOMIYHUX PUHKIB BiJICYyTHE
JK Ha MaKpOPiBHi, Tak i Ha PiBHI okpeMux nep:kaB. OpHuM i3 hakTOPiB € JAUHA-
Mi3M JaHWX €KOHOMIYHUX BiJIHOCHH, OOYMOBJIEHUN PO3BUTKOM TEXHIYHUX IPU-
CTPOiB, @ 3 HUM — i Iy’Ke NIBUIKUMU iHTETPAIIIHHUME TIPOIecaMu y 1iii cepi.

Otxe, 32 IOTIOMOTOIO PETYJAATUBHOTO TOTEHINATY MaHUX Tamxy3eidl i KOKHOI
OKpPEMO, ajie B3SITUX Yy CYKYITHOCTi, Ma€ CKJIaJaTUCs 3arajbHa KapTHHA IIPABOBOIO
3abe31eyeHH sl CTAaTUCTUKK Ta JAWHAMIKH, MiKPO- Ta MaKpopiBHel (DYyHKI[IOHYBaHHS
€KOHOMIUHOI CHCTEMU CYCIIJIbCTBA — CUCTEMU €KOHOMIYHUX BiJIHOCUH [7].

Y 1ijioMmy iHTerpaiisi eKOHOMIYHUX BiJTHOCUH Ta CYIyTHBOTO IM HOPMAaTHUB-
HO-IIPABOBOTO MaTepiasy, He3BaKal0UM HaBiTh HA MPEJAMETHO-Taly3eBe MOTo Po3-
Me)KyBaHHSI, TpHU3HauyeHa 3a0e3MeYnTH CUCTEMHUH, TOTEHIITHO CcTpaTeriqHmii
XapaKkTep eKOHOMIYHUX BiJIHOCHH 1 BIJIMOBIZIHOTO ITPABOBOTO PETYJIOBAHHS, CTBO-
pro€ eanHi GYHKI[IOHAIbHI 32 CBOIM 00’'€KTOM HOPMATHBHO-TIPABOBI KOMIIJIEKCH,
30KpeMa iHBECTHUIIHHOTO Ta iHHOBaIiiHOTrO TpaBa. JlaHiil iHTerparii BiAMOBizaE
BiJIMOBiIHA (DYHKITIOHATPHA MaKPOOO'€KTHA CHCTEMa CYCHIJTbHUX BiJHOCHH, IO
BJK€ CHOTOJIHI BIJTUBAE HA TIPOIECH CTBOPEHHS BifMOBIHWX Tajy3eil 3aKOHO/IaB-
CTBa, HAITPUKJIJ, IHHOBAIITHOTO.

OcobmBoi akTyamisanii Taki (GyHKLIIOHAJIbHI KOMILIEKCU HaOyBalOTh /s
MeXaHi3My iHTerpallii pi3HoTasy3eBUX 32 CBOEIO MPUPOJOI0 HOPMATUBHUX JIXKe-
peJl 3a YMOB HassBHOCTI CYCIIJIbHO-TIOJITUYHOI HEOOXiZHOCTI (hOPMYBaHHS CaMO-
CTIHOI Ta BWPa3HOI €KOHOMIYHOI TOJITUKW JepKaBW B Till um iHIIi#N cdepi.
Y cBoio yepry, pearizaiig coOpMOBaHUX BIIHOCUH Ta CIeliaji3oBaHUX (DYHK-
IIOHAJBHUX JPKepeJ BUMara€ akTUBi3allii yHnpaBJiHCHKOTO BILJIUBY JlepPyKaBU Ta
9iTKO PO3pO0OJIEHOT EKOHOMIKO-TIOITHYHOI CTpaTerii Yn Kypcy MO0 3aKOHO/1aB-
4oro 3abe3nedentst BiJIIIOBIAHOTO 00’ €KTa yIIPABJIiHHSI.

Bigrak, mpoitecu cMHTE3y HOPMATHBHO-TIPABOBOTO MaTepiasy 3 MeTo 3abe3-
nedents: (GYHKIOHYBAHHS BU3HAUYEHUX MaKPOEKOHOMIUHHX O0O0'€KTIB, 30Kpema
(OYHKITIOHATBHUX IHCTUTYTIB PUHKOBOI €KOHOMIKH, BiIOYBAIOTHCSI B MEXKAX SIK HAITi-
OHAJIBHOTO, TaK 1 Mi;KHAPO/IHOTO 3aKOHO/[aBCTBA. Taka iHTerpaTUBHA YHi(iKaIlis mpo-
XO/IUTD JIEII0 CTUXIHHO I YaCTKOBO B MeKaX PO3BUTKY HAI[iOHAJTbHUX 3aKOHO/IaBUMX
CHCTEM MUISIXOM BIUIUBY OiJibIll PO3BMHEHUX Ha Bigctaui. [leil mpoiec MokHa iso-
CTPYBaTH Ha MPUKJIA/l TOCIOAAPCHKO-TIPABOBOTO 3abe3eyeH st BiIHOCUH KOpIIopa-
TUBHOTO YIIPaBJiHHS. AJKe Po3poOJieHi CTaHAapTH KOPIIOPATUBHOIO YIIPaBJIiHHS
Ta JpKepesia X 3akoHoaByoro 3abesnedenssi, 3okpema B CIITA, muistxom yHidikarii
Bce GisIbllie POHUKAIOTH [0 3aKOHOABCTBA IHIINUX KPaiH. Y IIbOMY CEHCi SICKpaBUM
MPUKJIAZIOM € 3MicT 3akoHy Ykpainu «IIpo axiionepHi TOBapucTBas.

Bucnosexu. CtpykTypa, CKJIajHA TPUPOA, Pi3HA (QDYHKI[IOHAJIbHA CIIPSIMOBA-
HICTh €KOHOMIYHMX BiJJHOCHH, a TaKoK 3a0e3leYeHHs MPUBATHUX i HaIiOHAJTbHUX
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iHTepeciB y HUX HOTPeOYIOTh BCEOIYHOIO MPABOBOIO CUCTEMATH30BAHOIO aHAJI3y
ix dyukrionyBants. BupobieHHsT €AMHOI eKOHOMIYHOT T100asmi3ariitHoi Mo THKY
IO/I0 CTBOPEHHS, (DYHKITIOHYBAaHHS Ta CUCTEMATHU3aIlil €KOHOMIKO-TIPABOBUX JIXKe-
peJi B €IMHUI TTPABOBUIA JIAHIIIOT, & TAKOK BCTAHOBJIEHHS €IMHUX KPUTEPIiB 1 PIBHIB
MPOSIBY IIOJI0 MPUBATHUX i MyOJiYHNX iHTEpeciB, 3a6e31eunTh 3BasKEHUI PO3BUTOK
BCIX EKOHOMIYHUX TaTy3eBUX KOMILJIEKCIB K HAI[IOHAJbHUX, TaK i CBITOBUX.

[TpoGiiemaTiKa €KOHOMIYHMX BiJIHOCHH ITOJISITA€ i B AMHAMII[ iHTerpariiHux
MpoTIecCiB, K B ii (DYHKIIIOHAIBHUX KOMILJIEKCAX, TaK 1 B TAJy3€BUX, 1110 YHEMOXKJIN-
BJIIOE X PEryJIIOBaHHs JIUIIE 32 JOTIOMOTOI0 3aKOHOAaBUOrO 3a0e3medenns. OTxke,
BUHUKAE HEOOXiAHICTh JOCKOHAJIOIO0 aHaji3y iHIIMX HPABOBUX PErYJIATOPIB, 3a
JIOTIOMOTOI0 SIKUX MOsKHA OyJio O 3abesneunti (hyHKI[OHYBaHHS B IIPABOBOMY TIOJI
TUX eKOHOMIYHUX BiZIHOCUH, SIKi 3aKOHOAaBUO Oyin He 3a0e31iedeHi. JK ysaBaseTbC,
JTAHUMU PETYJIATUBHUMHU MOJIYJIAMU TOBWUHHI CTaTW TPABOBiI 3BWYAl, MiXKHApPOIHI
JIOTOBOPH, TOCIIOIAPCHKO-TIPAaBOBA JIOKTPUHA B3araJii.

Binrak, BunnkHeHHd, (GYHKI[IOHYBaHHS Ta IPABOBE PETYTIOBAHHS €KOHOMIUHUX
BIZIHOCUH BWIKJIFOYHO B IIPABOBOMY I10JIi KOHTPOJIIOETHCS 3 Pi3HUX OOKIB Pi3HUMMU
ray3gMu MpaBa Ta BIATIOBIIHUMH iM JKepesiaMu IK Ha MiKPO-, Tak 1 Ha MaKPOPiBHi.
[lo 1ux rasmyseil cJiiji BiIHECTH TOCIIOJAPChKe, aJIMiHICTPATUBHE, TPY/IOBE, €KOJIO-
riune, (iHaHCOBe, arpapHe, Mi’KHapO/IHE IPUBATHE Ta MyOJIiYHe MPaBo.

Pazom i3 TuM, CKJIaJHICTh MPEAMETHOTO PETYJOBAHHS TUX YU IHIIUX €KOHO-
MIYHUX BiJIHOCUH 3a JIOTIOMOTOIO €IMHOTO TaJly3eBO-1IPABOBOIO Ti/IXO/y 3yMOB-
JIeHa iHTerpaliiHuMu 1poilecaMy B 1IPaBi Ta BUHUKHEHHSIM HOBUX MiXKTrajy3eBUX
MPABOBUX KOMIIJIEKCiB, HATPUKJIA, €KOJOTIYHOTO TOCIOapIOBaHHSA. 3BUYANHO,
B IIbOMY KOHTEKCTi CJIil KOHCTaTyBaTH, 10 CHCTeMaTHU3allis JKepeJi, 10 pery-
JIIOIOTh €KOHOMIYHI BIJHOCHHU, Ma€ 06’€HATH BiAMOBiAHI TOCIIOAAPCHKI, arpapHi,
(dhiHaHcoBi, TPYAOBi, coliajibHO-3a0e3euyBajIbHi IHCTUTYTH caMe 3a JOIIOMOIOIO
TAKOTO Ipolecy K yHidikalis. 3Bigcu il HeoOXiAHICTh CTBOPEHHS €IAUHOTO HOP-
MaTHBHO-IIPABOBOTO aKTa, siKWil O B3siB Ha cebe (yHKIio 3abesneuntn yHidi-
KOBaHUI POIeC B eKOHOMIYHMX BifiHOCHHAX. [[Js1 11bOTO, B IepIry depry, i OyJio
ctBOpeHo locromapchKuil KojieKe YKpaiHu.
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The scope of economic relations in the legaland legislative regulation

Ensuring legal regulation of social and economic relations is very topical issue not only current
socio-economic, but also social and political life of the state. This is due to qualitatively new phe-
nomena, structural changes in the economy of Ukraine and its development towards the formation
in Ukraine a socially oriented market economy and points to the need to study the role of law
in regulating economic relations.

An important achievement in the analysis of the nature of economic relations, the need for
legal support for the implementation of these relations and the role of globalization and integration
processes on sources of economic law have made outstanding scientists, business executives such
as: V. K. Mamutov, O. M. Vinnyk, D. V. Zadyhaylo,G. L. Znamenskii. Also involved in the analysis
of science P. G. Skrypnyck, V. A. Ystimenko and more. But these scientists have not paid sufficient
attention is systemic view on forming nature of economic relations and developing strategies to ensure
the formation of modern legal relations of the economic system according to the specific nature of the
system is economic relations.

The article is an analysis of the content of legislative activity in the area of economic rights
of different approaches to regulation in Ukraine and foreign countries

The regulation of economic relations in a market economy is through the various branches of law
and related sources which precisely recognize the specific legal nature and respective relationships.
Initial legal provisions separately each set of economic relations as functional for its intended use, and
with the industry at the micro and macro levels need to ensure both public interests and private inter-
ests. Therefore, individually sectoral business complex is the only legal mechanism with its specific
classification of economic relations in accordance with the industry.

The structure, a complex nature, different functional orientation of economic relations, as well
as providing private and national interests in them, require comprehensive systematic legal terms for
their functioning. Developing a single economic globalization policies on the establishment, operation
and is systematizing economic and legal sources into a single legal chain, as well as establishing uni-
form criteria and levels of display on private and public interests, ensure balanced development on
all economic industrial complexes both national and international. The issue of economic relations
lies in the dynamics of integration processes in both its functional complexes, and in the industry,
making it impossible to fully regulate relations only with legislative support, but also other legal
regulators - legal customs, international treaties, economic and legal doctrine at all. The complexity
of the implementation of substantive regulation of certain economic relations branch-only approach
caused legal integration processes in the law and the emergence of new inter-industry legal systems, in
this context it should be noted that the systematization sources regulating economic relations should
unite relevant economic, agricultural, financial, labor , security and social institutions is through this
process as unification.

Key words: economic legislation; legislation macroeconomic; microeconomic law; business law;
commercial law systems industry; functional complex economic legislation.
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ENVIRONMENTAL AND LEGAL SCIENCE:
CURRENT STATE AND PROSPECTS OF DEVELOPMENT

The influence of globalization and integration processes on the research of the issues of environmen-
tal law and legislation is examined. Environmental legal science is considered to be a system of knowledge
and ideas on environmental law and its different institutions aimed at developing the environmental
law doctrine, analyzing its theoretical and methodological issues, forming the conceptual apparatus and
scientific categories for environmental legislation, studying the role of the state in the implementation
of ecological functions and environmental policy.
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IK0JIOrO-NpaBoBasi HAyKa: COBPEMEHHOCTb U NEPCHEKTUBBI Pa3BUTHUS

B cmamve uccredyemcs enusinue 2n00a1U3AUUOHHBIY U UHMEZPAUUOHHBIX NPOUECCO8 HA HAYUHbIE
uccaedosanus npodiemM KOI0ZUUECKO20 NPABA U 3AKOHOOAMENbCMEA. IKOL020-NPABOBAs HAYKA PACCMA-
mpusaemcs. Kax cucmema 3Hamuil u uodei 00 IKOIOZUMECKOM Npase U €20 OMOeIbHbIX UHCIUMYMAX,
KOHEUHOU Ueavl0 KOMOPLIX S6ASeMCst Paspadomka JOKMpunsl SK0L0ZUUECKO2Z0 NPAsA, anaiu3 €20 meo-
PEMUUECKUX U MEMOO0L0ZUUECKUX NPOOIEM, POPMUPOBAHUE NOHAMUTIHOZ0 ANNAPAMA, HAYUHLIX KaAMezo-
DU, KOMOPbIMU ONepupyem K0I02ULECKOe 3aKOHOOAMELbCME0, AHALUS POIU 20CYOAPCMEA 8 PEalU3auUL
IKONO2UMECKUX DYHKUUIL U IKOJ0ZUHECKOU NOJUMUKU.

KioueBbie coBa: 9K0JIOTO-MIPABOBast HAYKA; TJIOOAIM3AINSA U MHTErPAIHsT; IKOJTOTHYECKAsT TOK-
TPUHA; KOHI[ETIINS HKOJOTUYECKOro 1IPaBa U 3aKOHOATEIbCTBA.
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Problem setting. The modern world is now in the active stage of globaliza-
tion and integration processes which are taking place in the political, economic,
social, spiritual and other spheres of public life. In this context legal integration is
of great need for the national science. Many scientists and lawyers consider this
integration to be the process of formation of a new worldwide system of the rules
ensuring global interstate cooperation in various spheres of life of the society and
state. The nature of legal integration is determined first of all by participation of
the state in the activities of the world community, as well as apprehension extent
of the relevant aspects of other states’ law.

The aim of legal integration is to unite national legal systems into a sin-
gle global legal environment. This process is complex and consists of several
stages, namely: a) close cooperation and coordination of the principles of the
development of the international legal system; b) bringing closer national legal
systems to the international one under conditions of the preliminary adaptation
of national legislation to the legal standards of this system; c) national legal
systems entry into the international one and their final adaptation within the
framework of a single legal environment.

Thus, legal integration is a global process which at the internal state level is
reflected in the internationalization of national law. General globalization signifi-
cantly influences on the transformation and modernization of the state and legal
institutions, regulations and relations at the international, national and regional
levels, stimulates and accelerates the internationalization of law [1].

Ukraine does not stand aside of these globalization processes, but rather makes
powerful steps for entering the European integration space and direct participation
in them at different levels.

European democratic cooperation provides the solution of a wide range of polit-
ical, social, economic, cultural, educational and other «domestic» tasks, coordinating
national requirements with international standards, carrying out research including
the legal research in various areas of public life. Among them is environmental and
legal research conducted on in accordance with national approaches to rulemaking
and foreign experience of regulation of relations in the sphere of use and reproduc-
tion of natural resources, environmental protection, environmental safety.

Paper objective of this paper is to examine the various types of research which
are of great need for the Ukrainian society and are in the purview of environmental
legal science. They are as follows: to substantiate the advisability for further codifi-
cation of environmental legislation, to further develop the doctrine of human rights
to a safe and healthy environment, to study the theory of contractual relations
in Ukraine’s environmental legislation, to develop the concept of legal liability for
violation of environmental legislation, etc.

The analysis of recent research and publications. The research of the issues
of environmental legal science is constantly in the purview of the leading scien-
tists of our state. There are the works of V. I. Andreitsev «Up-to-Date Issues of
Environment Law Science» [2], A. P. Getman «Genesis of Environmental Law Sci-
ence: a Historical Aspect> [3], A. P. Getman «Doctrine of Environmental Law
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Science: Genesis of Theoretical Research of the Environmental and Legal Issues
in the 20th Century» [4]; O. O. Orendarets’s «Development of Environmental
Law Science» [4] etc. In addition, in recent years a series of research, research and
practice conferences, seminars, «<round-tables» have been hold concerning the issues
of natural resources management, environmental protection, environmental policy,
methods of legal and environmental disciplines teaching, etc. [6].

Paper main body. In this sense, ecological and legal science as part of legal
science occupies an important place in the social life and has different lev-
els: fundamental, methodological, philosophical and legal, general theoretical,
branch theoretical and applied. In the above mentioned context ecological and
legal science is examined at the fundamental level. It should be interpreted as
a system of knowledge and ideas on environmental law and its different institu-
tions (ownership of natural resources and the right of environmental manage-
ment, the legal principles of ecological safety, legal environmental protection,
legal responsibility for environmental violations, etc.), the purpose of which is
to develop the doctrine of environmental law, to study the relevant theoretical
and methodological issues of environmental law and legislation, to design its
conceptual apparatus and scientific categories and to analyze the role of the
state in the implementation of the environment functions and policy.

The discussions on the subject of environmental law, its structure, content com-
ponent and, accordingly, its science, having been hold since the emergence of the rel-
evant regulations in the framework of the state as an independent legal phenomenon.
Along with this the economic transformations taking place in the Ukrainian society,
reformation of public relations, the constitutional reform, the reform of higher edu-
cation, including legal education, introduction of new educational standards cause
the need to make the up-to-date decisions concerning the development of environ-
mental legal science, its impact on legislative activity and legal practice, moderniza-
tion of legal education and the development of scientific legal schools.

The subject of environmental law science includes not only the rules and insti-
tutions of this branch of law, but also the research of environmental and legal
relations regulated by other branches of law (environmental management, envi-
ronmental tax, taxes and fees for special use of natural resources, environmental
insurance and audit, international environmental cooperation, etc.), their specific
character, the grounds of origin, development and termination.

The current state of the development of environmental law science is char-
acterized to a great extent by an extensive system of laws and regulations that
regulate social relations in the field of natural resources, their reproduction, envi-
ronmental protection and environmental safety. Notwithstanding the fact that
environmental legislation has been updated mainly by means of excessive differ-
entiation of regulations at the level of laws or by-laws [7], the relevant environ-
mental and legal issues are studied in the context of the reflected by the Law of
Ukraine «On Environmental Protection» idea of the development of the legal
mechanism of the sustainable development of the country, prevention of harmful
effects on the environment, prevention of negative environmental and social con-
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sequences of environmental hazard. In the research conducted after the adoption
of this Law the basic principles of environmental protection were formulated,
combined with efficient environmental management and provision of standardized
quality of environment, the conceptual foundations of environmental rights and
duties of men and citizens were worked out, the fundamental provisions of con-
tractual relationship in environmental law [8] were identified.

The legislative model of the Law has determined the scientific prospect
of environmental and legal research in the new social and economic, politi-
cal, financial, environmental, cultural and educational realities of the sovereign
state, the development of new laws and regulations in the sphere of ownership
of natural resources and environmental management, environmental protection
and provision of environmental safety.

This is that has become a basis and necessitated the following research:

— the mechanism of implementation of the law in environmental protection, the
essential components of which include not only perfect legislation, but also the level
of environmental legal awareness and culture of the subjects of implementation,
their responsibility for environmental protection (S. M. Kravchenko);

— theoretical issues of ensuring the effectiveness of environmental assessment as
an organizational and legal way of implementation of environmental law and legis-
lation as well as guaranteeing the citizens’ rights for safe and healthy environment
(V. I. Andreytsev);

— the doctrine of the rise and development of environmental and procedural law
as a mechanism for implementation of the rules of substantive environmental law
(A. P. Getman);

— harmonization of environmental legislation in Europe through the scope
of integration associations (N. R. Malysheva) and legal foundations of environmen-
tal policy of the European Union (V. L. Lozo);

— the issues of formation and development of nuclear law of Ukraine (H. I. Baliuk);

— legal support of recreational activities (A. G. Bobkova);

— issues of social regulation in the field of environmental protection, theoretical
and methodological provisions and principles of forming the legal and economic
aspects of environmental sate policy (V.V. Kostytskii);

— the concept of interdisciplinary legal institute of ecological damage compensa-
tion according to environmental legislation of Ukraine (M. V. Krasnova);

— conceptual foundations of environmental control and prosecutorial supervi-
sion in Ukraine concerning the optimal correspondence of institutional and func-
tional elements of legal regulation (O. V. Holovkin);

— theoretical and practical issues of the development of floristic law of Ukraine
(A. K. Sokolova);

—the concept of correspondence between the form and content of environmen-
tal and legal rules, legal regulation of relations in the sphere of interaction between
man and nature through systematization of the references of environmental law
(P. O. Hvozdik).

82 © Getman A. P, 2015



Getman A. P. Environmental and legal science: current state and prospects of development

Moreover, the significant scientific results have been obtained during research
of the issues of land law and legislation. The following of them should be highlighted:

—the current issues of legal regulation of land relations in present day condi-
tions (M. V. Shulha);

— the issues of the implementation of Ukrainian people’s right to land ownership
(V. V. Nosik);

— conflict in the legal regulation of land relations in Ukraine (A. M. Mirosh-
nychenko);

— the legal issues of protection and use of agricultural land in Ukraine (P. F. Kul-
ynych);

—the theoretical issues of the development of Ukraine’s land legislation
(V. D. Sydor);

— the issues of legislative support of the principle of legality in the regulation
of land relations in Ukraine (T. O. Kovalenko).

The significant results of environmental and legal research that have been con-
ducted over the years of independence of our country in leading scientific and
educational legal centers of Ukraine (Kharkiv, Kyiv, Odesa, Lviv, Donetsk), include
the following:

— legal environmental safety in various areas of economic activity: environmental
safety of food and agricultural products; prevention of environmentally hazardous
activities; legal aspects of environmental risk; radiation safety; environmental safety
in the planning and building of cities; environmental safety in aviation; prevention
of the negative impact of the objects of high environmental hazard;

— ownership, use and reproduction of wildlife objects;

—subsoil use: the legal principles of use and protection of natural resources;
legal foundations of the mining concession; legal support of mining, termination
of subsoil use right;

— forest use, private ownership of forests, their protection and management
of forest resources, responsibility for violation of forest laws, the legal regime of the
plant world and its objects in settlements;

—legal regulation of natural resources of the exclusive (maritime) economic
zone of Ukraine;

—the right to use resort, treatment, health-improving and recreational zones,
the legal regime of the sea outfall;

— water resources use: responsibility for violation of water legislation; legal regu-
lation of water resources use in agriculture, sources of drinking water, groundwater
use and prevention of harmful effects of water, legal regime of small rivers;

— legal support of hazardous and household wastes handling;

— the legal foundations of implementation of some management functions in the
field of ecology: environmental control; environmental monitoring; environmental
audit; ecological forecasting; environmental licensing.

These studies in ecological and legal science have contributed to further sci-
entific development and discussions concerning the issues of ecological safety and
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rational nature management, environmental protection, observance and guarantee
of the environmental human rights.

Legislation and legal practice should be clearly subordinated to the mecha-
nism of effective functioning of legislation in the field of environmental protec-
tion in achieving national priorities. The main requirements for such legislation
include its accordance to the Constitution of Ukraine, approaching the relevant
EU directives, implementation of multilateral environmental agreements in which
Ukraine is a party, social acceptability, feasibility, economic efficiency. Legislation
should facilitate the flexible use of economic tools for stimulating the introduc-
tion of innovative environmental technologies, the solution of problems at the
national, regional and local levels.

The principal ways of influence of scientists engaged in researching the envi-
ronmental and legal issues concerning legislative activity and legal practice are
as follows: the development of draft laws in working groups, temporary creative
groups by state order; development of draft laws concepts by authoring teams;
the development of the proposals for draft laws prepared by other working groups
or temporary creative research groups; the development of scientific proposals to
improve existing legislation; preparation of expert opinions on draft laws, devel-
oped by the subjects of legislative initiative and introduced to the Verkhovna Rada
of Ukraine; preparation of expert reports on the effectiveness of existing legislation.

Experts in the field of environmental law within the framework of implemen-
tation of the above mentioned ways of influence on the legislative activities have
formulated and submitted the proposals for: developing national legislation on bio-
logical safety and its further improvement taking into account the relevant pro-
visions of the EU legislation; optimizing the planning and development of green
belts; improving the quality and access to safe drinking water; minimizing waste
production, its safe utilization and disposal; improving the quality of transportation
flows and minimizing the continuous sources emission, etc.

Environmental and legal science faces objectified challenges of social and polit-
ical, economic, financial, cultural, moral and educational, instructional nature and
connected to them processes taking place in the country. The author considers
that within the period of significant changes caused by the crucial reform package
proclaimed and introduced by the President and the Government of Ukraine the
question now arises of discovering new horizons in the theory of environmental
law and legislation, developing the scientific concept which will make it possible
to provide for their working out under current conditions as well as their future
prospects, setting out the priorities of such development, producing the algorithm
of adoption of the legislative acts and regulations implementation of which in the
context of environmental safety and environmental protection is of great need for
the economy, social and political spheres of the country.

Under these circumstances, it is advisable, above all, to get rid environmental
and legal science of pseudoscientific research and those that cause harm to the the-
ory of environmental law. Recently, the authors of some research in legal literature
in pursuit of academic degrees and academic status or with the aim to improve
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their image among colleagues propose to the scientific community the works of low
theoretical quality, confuse the subjects of research, present as relevance and nov-
elty of their achievements those that other representatives of legal community have
already analyzed many times, draw conclusions without the adequate empirical basis
or not taking into account methodological and gnosiological factors. Sometimes
in the educational and literary reference environment the textbooks, study guides
and other didactic and test guides are published, the authors of which generally
neglect the established scientific achievements. In this regard, the thesis «Admin-
istrative and Legal Regulation of Subsoil Use in Ukraine» presented for the degree
of the candidate of legal sciences in speciality 12.00.07 [9] seems to be surprising.
In the first place, the thesis corresponds to the speciality 12.00.07 — Administrative
Law and Process; Finance Law; Information Law, approved by the decree of the
Higher Attestation Commission of Ukraine on 8 October 2008, which is quite natural
because it is defended by this speciality. In the second place, the work also concerns
the speciality 12.00.06 — Land Law; Agricultural Law; Environmental Law; Natural
Resources Law, approved by the decree of the mentioned above HAC of Ukraine.
But these factors together produce a violation of item 11 of the resolution of the
Cabinet of Ministers of Ukraine of 24 July 2013 «Procedure for Awarding the Aca-
demic Degrees and the Academic Rank of Senior Scientific Researcher» according
to which the candidate thesis is submitted for defense only in one speciality.

But the main drawback of this thesis is that it does not contain any new sci-
entifically grounded results that solve specific scientific problems, which would
have a significant importance for the environmental and legal science. There are no
differences between the obtained results and previously known ones in the theory
of environmental law. Most of the provisions are formulated in general terms and
do not allow to distinguish their constitutive essence and understand the novelty
for environmental law and legislation. And finally, it may be dangerous from the
standpoint of the theory and methodology of ecological research that in the nearest
future we will witness the defense of the new theses like Administrative and Legal
Regulation of Water Use... Forest Use... the Use of Fauna and Flora ... the Use
of Community Landscape; and the list will go on and on.

The textbook «Administrative and Land Law of Ukraine» [10] should be con-
sidered to be even more unconvincing <«educational achievements». It makes an
attempt to introduce into the educational process and scientific use the following
terms: administrative and land law; administrative and land legal relation; members
of the administrative and land legal relations; an object of administrative and land
legal relations; administrative discretion in administrative and land legal relations
and so on. The author of the textbook, in particular, emphasizes: «In fact, admin-
istrative law like «penetrate» into the other areas of law and <«brings them into
effect»: civil law, commercial law, environmental law, land law, financial law, crim-
inal law, criminal procedural law, etc.» [10, p. 5]. After such «penetration» most
of branches of Ukrainian law and legislation rather than administrative law can
disappear in the scientific legal environment. The list of low-quality works proposed
to the legal scientific community of late can be continued.
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Therefore, an important task which should be resolved step by step in the sci-
entific environmental and legal community is to create intolerance for accidental
scientific products in the legal environment destroying the established conceptual
achievements of scientists in the sphere of environmental management and envi-
ronmental protection, ownership of natural resources and systems, environmental
protection, implementation of environmental and economic mechanism and envi-
ronmental activities, the well-balanced and effective system of quality environment
management, guaranteeing the environmental human rights, etc. Without this envi-
ronmental and legal science can not develop efficiently and solve the urgent prob-
lems of Ukrainian society taking into account the globalization processes which
take place in today’s world and have direct influence on Ukraine. There are the
climate changes, depletion of ozone layer, conservation of biological diversity, chem-
ical and radioactive pollution, including acid rain, desertification, reduction of nat-
ural resource potential and others among them [11].

Conclusions of the research. In terms of world integration processes national
environmental legal science should perform the following tasks:

— to examine the foundations of environmental legislation taking into consider-
ation estimation and advanced programs of socio-economic development;

— to substantiate the system background, principles of formation, implementa-
tion and development of environmental law;

— to define clearly the criteria for legal regulation of environmental relations;

—to develop the mechanism of environmental law implementation;

—to provide for environmental law and legislation functioning in the context
of fulfillment of conditions for state reforming in the economic, social, judicial,
administrative and other spheres;

—to improve environmental law and legislation in the context of the develop-
ment of the mechanism of globalization processes «challenges» that can have a neg-
ative impact on the «society-environments interaction;

—to develop recommendations for optimizing the process of preparation, adop-
tion and implementation of the «Code of Laws on Environment».

Science should present the reform of environmental law, current scientific
concept and doctrine of its development in a contemporary economic and social
context, correspondence to other branches of law, priority trends of legislative
activities in this field of public relations for the short term and distant future,
the sequence of adoption of environmental laws taking into account globalization
economic, social and political challenges.

O. S. Kolbasov’s words should be engraved by the gold letters saying to the
environmentalists that environmental law should play a tremendous historical role
as a counterweight to the rest of the right which protect the property prosperity
and power combined with it [12].

Thus, environmental and legal science should clearly realize their own signifi-
cance for further development of environmental law and legislation to be the tools
of producing and organizing knowledge in the «environment-society-man» system
in a contemporary context of the development of Ukrainian national identity.
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Exosoro-npaBoBa Hayka: Cy4acHICTh Ta NEPCHEKTUBU PO3BUTKY

V crarTi A0CHiAKy€EThes BIUIMB T100ali3aliiHiX Ta iHTerpaiiHiX IPoIeciB Ha HAyKOBI 10CJIi-
JKEHHST TTPOGJIEM eKOJIOTIYHOTO MpaBa Ta 3aKOHOAABCTBA. EKOJIOTO-IIpaBOBa HAYKa PO3IJIISAAETHCS SIK
cucTeMa 3HaHb Ta i/iell PO eKOJIoTiuHe MPaBo i HOro OKpeMi iIHCTUTYTH, KiHIIEBOIO METOIO SKHUX € PO3-
poOKa JJOKTPUHU €KOJIOTIYHOIO MpaBa, aHali3 HOro TeOPeTUYHUX i METOAOJIOTIYHUX PobJIeM, (hopMy-
BaHHA TOHATIMHOIO anapaTy, HAyKOBUX KaTeropiid, IKUMH OIEPY€E €KOJIOTiuHE 3aKOHO/IABCTBO, aHAJIi3
poJIi ZiepsKaBU B peastisaliii eKoJoTiyHuX (HYHKINH Ta eKOJTOTiYHOI O THKA.

KiouoBi ciioBa: eKosoro-1paBoBa HayKa; IJobasisailiss Ta iHTerpailisi; eKoJIoriYHa JOKTPUHA;
KOHIIEII[isl eKOJIOTIYHOTO TIpaBa Ta 3aKOHO/IaBCTBA.
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AIMIHICTPATVBHE
ITPABO I ITPOLIEC
OIHAHCOBE IIPABO

TomiHa BikTopis KOpiiBHa,

KaHouoam iopuduYHUX HAyK,

8UK1a0ay Kageopu

aoMiHICmpamugHo20 Npasa ma npouyecy,

OolecbKuli OepxasHull yHisepcumem 8HympilUHix cnpas,
YkpaiHa, m. Odeca

YAK 342.951(477):35.073.526

YAOCKOHAAEHHS TAAY3EBOIO 3AKOHOAABCTBA,
HOPMM AKOTIO BUSHAYAIOTbD AAMIHICTPATUBHO-
INMPABOBE 3ABE3INEYEHHA AYAUTOPCbHKOI
AIAABHOCTI B YKPAIHI

Y cmammi 30iicieno anania HOPMAMUGHUX AKMI6 MA NPAKMUKU 30UICHeHHs a0Minicmpamus-
HO-NPas06ozo sabe3neuenns ayoumopcvkoi disuvrocmi ¢ Yxpaini. /Josedeno, wo ons nidsuwenns edex-
MUEHOCTI AOMIHICIMPAMUBHO-NPABOB0Z0 3abe3neuenis ayoumopcvkoi Oisivnocmi HeoOXiono ycynymu
nedockonanicmo npasosux akmis. O6rpynmosano neobxionicms pospooKU ma 3ameeporceris 3a2aIvHUX
3acad Oepacaenoi noximuku 6 3asmavenitt cgepi, wo O00360AUMD GUSHAUUMU ULLAXU NOOAIDULOZ0 DO3-
BUMKY ayOUMOpPCcHKoi OisibHOCHi.

KirouoBi cioBa: aynuropcbka [isUIbHICTD; a[MiHICTPATUBHO-IIPABOBe 3abe3II€UeHHs]; ayAuTop;
ayZIMTOPChKA OPTaHi3allisi; 3aKOHOABCTBO.

Tomuna B. IO., xanjuaat 0OpUAMYECKUX HAyK, MpernojaBaTeab Kadeapbl aIMUIHICTPATHUBHOTO
mpasa u 1potiecca, Ozecckuii TocyIapCTBEHHbBIH YHUBEPCUTET BHYTPEHHUX i1, YKpauHa, . Ozeca.

CoBepleHCTBOBaHKE OTPACIEBOr0 3aKOHOATENbCTBA, HOPMbI KOTOPOTO ONPEAeIsIOT aMUHH-
CTPaTHBHO-TIPABOBOE OGECIeYeHNE ayIUTOPCKOM eATeNbHOCTH B YKpauHe

B cmamve nposeden ananus HOpMamusHvIX AKmMos u NPAKMUKU OCYULeCMEAeHUS AOMUHUCTIPAMUG-
HO-NPasosozo obecneuenus ayoumopckoil desmenvnocmu 6 Ykpaune. Jlokasano, umo Ons noGbaUeHUS.
agpexmuenocmu aOMUHUCIPAMUBHO-NPABOB020 0becnevenus: ayoumopcKoll 0esimesbHoCmu HeodX00UMO
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YCMpanumo Hecosepuiencmeo npasosvlx axmos. O60cHosana 1eodbxooumocms paspabomxu u ymeepicoe-
HUSL OOUUX NPUHUUNOG 20CYOAPCMEEHHOU NOIUMUKY 8 YKA3AHHOU Chepe, Umo No360AUMm Onpeoesums
nymu oarvreiwezo pazsumus ayoumopcKol 0esmeavHoCmu.

KioueBsblie ciioBa: ayuTopcKast AesiTeIbHOCTD; aIMUHUCTPATUBHO-TIPABOBOE 00CCIICUEHIIE; ay -
TOP; AyINTOPCKAsl OPTaHU3AINST; 3AaKOHOJATEIBCTBO.

Ilocmanoexa npodaemu. Po3sutok chepu ayauTOpChKOi MisIbHOCTI Ta ii cTa-
6isibHe (DyHKITIOHYBaHHS Ge31ocepe/IHbo MOB’s13aHi 3 piBHEM eeKTUBHOCTI 11 axmi-
HICTPaTUBHO-TIPABOBOTO 3a0€31eUEHHSI.

HeobxigHicTh BHUBYEHHS IPAaBOBHX aKTiB IIOAO aAMiHiCTpaTHBHO-IIPABOBOTO
3abe3MeyeHHsT ayInTOPChKOI isIIbHOCTI B YKpaiHi € O4eBUAHOIO, ake 1X JeTab-
HUH aHami3 i 3'CyBaHHS OCHOBHUMX IMPOTAJWH JACTh 3MOTy cHOPMYBATH HAJINHY
OCHOBY TaKol JisLIbHOCTI B YKpaiHi.

Axmyanenicme memu. AyutopcbKa AiSIIBHICTD SK OIWH i3 BUIIB TAPUEM-
HUIBKOI AisIbHOCTI 3abe3leuye peasizailiio Takol GopMu HeaepKaBHOTO (hiHaHCO-
BOTO KOHTPOJIIO, sIKa IOJISATA€ B TI€peBipI Oyxraiarepcbkoro oOiky i (iHancoBoi
3BITHOCTI TIZITPUEMCTB Pi3HUX (POPM BJIACHOCTI Ta 3 PI3HUMM BUJAMU JlisIJIBHOCTI
3 TOYKHU 30PY iX IOCTOBIPHOCTI M BiZITTOBITHOCTI 3aKOHOMABCTBY.

YacroTa 1mopyleHb 3aKOHOAAaBCTBA y cdepi Oyxraarepcbkoro o0miky i dinan-
COBOI 3BITHOCTi, €KOHOMiuHi 30WTKH Bil HUX 3aJHIIAIOTHCS 3HAYHUMHE, POTE
HEJIOCKOHAJIICTh 3aKOHOJIAaBCTBA Y 1M cdepi 3yMOBJIOE TaKi HETATUBHI HACJII/IKU.
Kpim Toro, taka curyaiiist mopymrye cTabiibHICTh €KOHOMIYHOI CUCTEMH, TOTip-
HIy€ IHBECTUIIMHUI KaiMaT y Kpaihi, gecTabimizye poOOTy HMiAIPUEMCTB, 3HUKYE
piBeHb KOHKYPEHTOCIIPOMOKHOCTI €KOHOMIKM YKpPaiHW Ta MaJiHHs 00CSTiB iHO-
3eMHUX IHBECTUI[IN Y BITUU3HSHY €KOHOMIKY.

Ananiz ocmannix docaidxcenv i nyoaikauiti. PisHi acnekTH ayauTOPChKOI
HisibHOCTI po3risinaioTh y cBoix mpangx O. . Awnzpiiiko, /I. A. Bekepchbka,
JI. K. BoponoBa, B. M. /lepekons, JI. JI. Kinantyk, O. €. Kopuctin, A. A. Heuaii,
IT. C. TTamypkiBewbkuit, H. 10. [Ipumsa, JI. A. CaBueHko Ta iHIIIi.

Mema cmammi nonsrae B Tomy, 106 Ha OCHOBI aHaJi3y BITYM3HAHUX 1 3apy-
OIKHUX HAYKOBMX JIKEPEJ 1 Taly3eBOro BITYM3HSHOIO 3aKOHONABCTBA OKPECIUTH
CYTHICTh ayJAMTOPCHKOI isLIBHOCTI, CTaH ii ajMiHiCTpaTHBHO-IIPaBOBOrO 3abesrie-
YeHHs, a TAKOXK C(POPMYJIIOBATH TIPOITO3UILii 100 HOTO BIOCKOHAJIEHHSI.

Buxnao ocnosnozo mamepiany. AynvTopchKa MisUTbHICTD BIIITPae BaKjMBe
3HaYeHHs y (DYHKIIOHYBaHHI PUHKOBOI EKOHOMIKH, € OJIHUM 3 BAKJIWBUX 11 eJleMeH-
TiB, 3aIIOPYKOIO CTaOIIBHOCTI i yIieBHEHOCTI (DI3MYHUX Ta IOPUINYHUX OCIO 3aBIAKM
3HIUIKEHHIO PI3HOMaHITHUX (DiHAHCOBO-eKOHOMIYHMX pu3ukiB. OTke, hopMyBaHH:
MeXaHi3My ITPAaBOBOTO Ta OPTaHi3alliiHOTO PeryJaoBaHHS ayIUTOPCHKOL MislIbHOCTI
B YKpaiHi € Ji€BUM 3aX0/[0M CTBOPEHHS TapaHTill BiJ| HerepeadauyBaHOCTI [MisITbHO-
cTi cy0’eKTiB pUHKY, 1110 3arasioM GopMye GiHaHCOBO-eKOHOMIUHY Ge3IeKy TepsKaBH.

OueBuiHO, IO TOJOBHA POJIb Y MEXaHi3Mi e(PeKTUBHOTO a/IMiHICTPATUBHO-TIPA-
BOBOIO 3a0e3IleyeHHs] ayAUTOPCHKOI isS/IBHOCTI HaJeKUTh I[PABOBUM OCHOBAM.
Amnajiz 3aKoHO/IaBCTBA Y cepi ayUTOPCHKOI JiSJIBHOCTI 3aCBi[UUB, 10 B HHOMY
i de lege lata, i de lege ferenda micTuThCst Psiji TPOTAJIMH, HEIOCKOHAIMX TOJIOKEHb.
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Y BITUM3HSAHIN IOPUAMYHIN HayIll NaHye JAyMKa, 1110 BJOCKOHAJEHHSI 3aKOHO/aB-
CTBa MOBUHHO 3/IIICHIOBATUCH Y TAKUX HaIPsIMaX:

— PO3poOKa KOHIIEIIIii PO3BUTKY 3aKOHOIABCTBA;

— Po3pobKa TPABOBMX 3acajl 30BHIIIHBOI i BHYTPIIIHBOI MOJITHKY;

— TpaHcdopMallis IIPaBoOBOI CHUCTEMHU BIANOBIAHO 10 MiKHAPOJHUX IIPABOBUX
HODM,;

— 3aIPOBAKEHHS TIOMEPEIHbOT eKCIEePTU3N 3aKOHOTTPOEKTIB;

— CTUMYJIIOBAHHS CTBOPEHHST PUHKOBOI iHDPACTPYKTYpH;

— po3pobKa 3acaji aHTUMOHOIIOJIBHOI, PEriOHaJIbHOI €KOHOMIYHOI Ta IMOAAaTKOBOI
MOJTITUKH;

— po3pobKa JepKaBHOI IIPOrpaMy CTBOPEHHS ClielialbHuX (BiIbHUX) eKOHOMIY-
HUX 30H;

— YIOCKOHAJIEHHsI GIOKETHOTO IIPOIIECY;

— po3pobKa 3acaj] cepelHbO- Ta JOBFOCTPOKOBOIO (CTpaTEriyHoOro) IjiaHyBaHHS;

— peryJioBaHHsl OaHKIBCHKOI JIiSITBHOCTI;

— yJI0CKOHaJIeHHs (hiHAHCOBOI OCHOBU JIiIJTIbHOCTI OPTaHiB MiCIIEBOTO CaMOBPSI-
JlyBaHHS;

— YIOPSIIKYBAHHS [IiSITbHOCTI OPraHiB BUKOHABYOI BJIAJIU HA PETIOHATIbLHOMY Ta
miciieBomy piBHsX [1, ¢. 254].

XapakTepucTUKa YMHHOTO 3aKOHO/IABCTBA YKPAiHU TIPO ayJUTOPCHKY [lisljib-
HICTb 1 CBITOBUX TEHJICHIIM PO3BUTKY HA PUHKAX ayJUTOPChKUX TOCTYT JI03BOJISI-
I0Th ITH BUCHOBKY, IO ICHY€ HarajbHa HoTpebda B YIOCKOHAJEHHI rajiy3eBOro
3aKOHO/IaBCTBA y cdepi ayAnuTOPChKOI AisbHOCTI. Lle MosSCHIOETHCS, 3 OAHOTO
GOKY, 3aCTapiIiCTIO YMHHOIO 3aKOHOAABCTBA, a 3 IHIIOr0, — AO0TENepilHiM HeBpa-
XyBaHHSIM 3aKOHOJABIEM OCOOJUBOCTEN (DYHKI[IOHYBAHHS PUHKY ayIUTOPCHKUX
MOCJYT Ha 3axXofi.

[IpaBoBe 3akpineHHd MexaHi3My (PYHKITIOHYBaHHS Ta PO3BUTKY ay/IUTOPCHKOI
JISLTBHOCTI BUKJIMKaHe HeOOXIJHICTIO ajanTailii BiTYM3HSAHOTO TaJly3€BOro 3aKOHO-
JIABCTBa JI0 €BPOIENCHKUX CTAaHAAPTIB, 30KpeMa /10 mojo:kenb Jupekrusu 2006/43/
€C, gKi NpIOPUTETHO 3aKPITIIOITh MPUHITUIIN ayJAUTOPCHKOI iSIJIBHOCTI U PEKO-
MEH/IIOTb 3alPOBA/PKEHHS MEXaHi3MiB /IePKAaBHOTO PETYJIIOBAHHS ITI€T /IiSITbHOCTI.

[To-miepiie, y 3aKOHOIABYOMY aKTi PpEry/IFOBaHHS Ay INTOPCHKOI AisLITBHOCTI HEOO-
Xi/IHO YiTKO 3aKPIlUATH MOJOKEHHS, M0 PErJIaMeHTYyIOTh 3acajii TaKOro ITPUHITUAILY
ayZIUTOPCHKOI iSIIBHOCTI, K He3aIeKHICTh ayAUTOPIB Ta ayAUTOPCHKUX OpraHi3a-
niit. [Ipu nbomy #jieTbest He PO 3BUYAiTHE JIeKJIapyBaHHS 1IbOTO IPUHITUITY, 3aKPi-
MJIEHHS SKOTO, OYEBU/IHO, BUMATra€ThCsl Y BCTYITHUX YaCTUHAX 3aKOHY (HAIPUKIIAL,
y npeam6Gyui) [2, c. 180], a mpo 3aKoHOAABYE 3aKPIlJIEHHST IEBHUX OOMEKEHb JJIst
ayZIMTOPCHKOI JIISIBHOCTI, SIKI CTAaHOBJISATH 3arpo3y LbOMY IPUHLMUILY. SIK cripaBe-
smo Harosomrye H. @. JlaTa, 3a CBOEIO CyTHICTIO a/iMiHiCTpaTUBHA HOPMOTBOPYICTh
3BOJINTHCH, 30KPEMA, /IO 3aKPITJIeHHS B 3aKOHAX JIEPKaBHOI BOJIi, B OCHOBY SIKOI
HoKJsazieHo chopMoBaHi 1moTpebu Ta iHTepecH CycHijbcTBa i aepxasu [3, c. 17].
Edexr takoro 3akoHO/ABYOrO BU3HAUEHHS TIOJISTAE B TOMY, 1110 CYCITIJIBCTBO —
a came iHBecTOpH, KOPUCTYBaui ayJIMTOPCHKUX TOCHYT — TAKOXK 3HATUMYTb MEXIi
MPUHITUITY HE3aJEKHOCTI ayJInTOpa Ta ayJIMTOPCHKOI OpTraHisaliii.
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ITo-npyre, y 3aKoHOMABUOMY aKTi PeryJaiOBaHHS ayIUTOPCHKOI [isSIbHOCTI
HeOOXiZIHO He TIJbKY 3a/eKJIapyBaTH, a i BIATBOPUTHU 3MIiCT MPUHIUIY KOH(DI-
JeHtiiHocTi (ayautopebkoi Taemumili). [loB’sizano 11e 3 TUM, 10 y BITYM3HSIHUX
HAYKOBWX JIOCJII/KEHHSIX HATOJIONIYETHCS HAa HEOOXITHOCTI PO3IJISIy ayAWTOPIB
Ta ayAUTOPCHKUX OpraHizaiiii sk cy0’eKTiB jeTiHizalii eKOHOMIKH, SIKi MalOTh
BUKOHYBaTH IyOIiuHi HyHKIIii abo I1oHaiiMeHIe TiCHO criBpoOiTHUYATH 3 TIPAaBO-
oxopoHHUMHU opraHnaMu. OCKiJTbKH 3a3HaY€eHi MO3UITii cynepedyaTh OJHOMY 3 BUXIi/I-
HUX HPUHIUIIB ayJUTOPCHKOI MisSJIBHOCTI, CJIiJl HE NONYCTUTU iX HENpaBUJIbHE
TJIyMaYeHHsT TPAaBOOXOPOHHUMH OpPraHaMU, SIKi B CWJIy HAJaHUX iM MyOJiqHUX
1IpaB MOKYTb BUMaraTu BiJl ay/IUTOPIB Ta ayJIMTOPCbKUX OpPraHisalliii HaJlaHHS 1M
iHdopmMmarltii, sKa, 1Mo cyTi, Ma€ KOH}IIEHITIHHUX XapaKTep.

OTtske, TPOIIOHYEMO B OKPEMIif CTATTi 3aKOHY PO ay/IUTOPCHKY JisSTbHICTD JIaTH
BU3HAYEHHS ayJMTOPCHKOI TAEMHUIII SIK OYb-KHMX BiJJOMOCTEN i JOKYMEHTIB, OTpH-
MaHuX (200) CKJIaJeHNX ayAUTOPOM YK ayAUTOPCHKOI0 OpPraHisalli€ro MpHu 3/iiic-
HEHHI ayZINTy Ta Ha/laHHI ayIUTOPCHKUX TTOCTYT.

3 orasay Ha 3MICT MIKHADOJAHWX aKTiB y 3aKOHI HeOOXiHO BU3HAYUTU
i1 BUHATKHU 11010 TUX BIJIOMOCTEM, SIKi 0 ayANTOPCHKOI TAEMHUII He HaJeXkKaTb.
Iaerbest mpo BizoMocTi, poarosionieni 0co6oio, MOA0 SKOi 3AiHCHIOBABCS AYJINT,
Ta 1IPO IX PO3TOJIONIEHH 3 1i 3roAM; JaHUX IIPO YKJIAAEHHS JOrOBOPY PO 000B 13-
KOBUU ayIuT.

Bognouac ayaurop i ayauTopchKa oprasisallid He MalOTbh IpaBa IepejaBaTu
BIZIOMOCTI ¥ JIOKYMEHTH, SIKi CTAaHOBJISITh ayUTOPCHKY TAEMHHUINO, TPETIM 0cobam
ab0 PO3TroJIoNIyBaTH I BIIOMOCTI M JaHi JOKYMEHTIB 6e3 MUChbMOBOI 3rON Ha e
ocobu, Mo10 SIKOI 3/iiiICHIOBABCS ayauT ab0 HaJaBalINuCh ayJAMTOPCHKI MOCTYTH.

ITo-TpeTe, y 3aKOHI IIPO ayAMTOPCHKY AisIbHICTH HEOOXIIHO YITKO BPEryioBaTi
OCHOBH KOHTPOJIIO SIKOCTI POOOTH ayAUTOPIB Ta ayAUTOPChKUX opraHisamiil. Taka
HOPMa TaKOK BIAIOBIJaTUME BMMOTraM CY4YaCHMX TEHJCHII y peryJIoBaHHI ayau-
TOPCHKOI JIISIIBHOCTI Y PO3BUHYTUX KpaiHaX.

Tak, ayauTop Ta ayauTOpCchKa OpraHisailist 3000B’si3aHi BCTAHOBUTHU Ta JOTPH-
MYBaTHCh [IPABIJ BHYTPIIIHBOIO KOHTPOJIIO SAKOCTI po6oTh. IIpuHIMIIN 31iiCHEHHS
BHYTPIIIHBOTO KOHTPOJIO SIKOCTI POOOTH BU3HAYAIOTHCS CTaHAAPTAMU ayAuTOP-
cbKOi aistibHOCTL. KpiM Toro, ayautop Ta ayaMTopchka opraHizailis 3000B’s3aHi
[POXOAUTH 30BHINTHIA KOHTPOJIb SKOCTI pOOOTH, 30KpeMa HaJlaBaTh BCIO HEOOXiHY
indopmarttito Ta goxkyMenTaiito. [Ipu 11bomMy mpeaMeToM 30BHINTHBOTO KOHTPOJIIO
SIKOCTI POOOTH € JOTPUMAHHSI ay[INTOPOM Ta ayJAMTOPCHKOI0 OPraHi3alli€io BUMOT
3aKOHO/IaBCTBA TIPO ayJIUTOPCHKY MiSJIbHICTD, CTAHJAPTIB ay/IUTOPCHKOIL JAiAAbHOCTI,
KoJieKcy TTpodeciiiHol eTUKMN ayInuTOopPiB.

3a3HaunMo, 110 3 OIJIsIy Ha HEOOXIHICTh 3alPOBAKEHHS JePKaBHO-PETY-
JIIOTOYMX MEXaHi3MiB MO0 ayAUTOPCHKOI AiSTbHOCTI, MOXJIUBO CHOPMYTIOBATH
HOPMY, 3a SIKOIO 30BHIIIHI{l KOHTPOJIb SIKOCTI pOOOTH ayAWTOPIB Ta ayaWTOp-
ChKUX OPTaHi3alliil 3/IiHCHIOETbCS CaMOPETYJTiBHOIO OpraHisalli€io, a 30BHINIHIN
KOHTPOJIb IKOCTi poOOTH ayAMTOPIB Ta ayAMTOPCHKUX OpraHisaiiii, mo 3aiiicHio-
10Th 000B’SI3KOBUIT ayauT OyXraarepchbKoi ((hiHaHCOBOI) 3BITHOCTI MEBHUX 0CiO,
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3MIIUCHIOETHCA AK CaMOPETyJIiBHOIO OpraHi3alli€eio, Tak i YIOBHOBa)XKEHUM Jiep-
’KaBHUM OPTaHOM 3 KOHTPOJIIO Ta HarJsmy.

Y 3akoHi BapTO BU3HAUYUTHU U OCHOBHI NMPUHIIUIHN MPOBEJECHHS 30BHIIIHBOTO
KOHTPOJIIO SIKOCTI POOOTH ayAMTOPIB Ta ayAUTOPChKUX opranisaiiiii. Taki mepe-
BIpKM TIOBMHHI OyTH IJIAHOBMMM 1 3/iHICHIOBATHCh MIOHAHMEHIE OIMH a3 Ha
IATh POKIB (3 OIJIsAy HAa CTPOKOBicTh cepTudikaiiii ayauropa). Ilaanosi mnepe-
BipKM ayZIMTOPIB Ta ayJIMTOPCbKUX (hipM MOBUHHI 3/[IHCHIOBATHCH YaCTillle, HAlIPHU-
KJ1aJl, OJIMH Pa3 Ha TPU POKM CAMOPETYJIBHOIO OPraHi3alli€lo Ta OJIMH pa3 Ha JiBa
POKM YIOBHOBaKEHUM JIeP>KaBHUM OPTAaHOM.

[TosaruraHoBi 30BHINIHI MEPEBIPKKU SKOCTI POOOTH ayAUTOpa Yd ayAMTOPCHKOI
opratizaiii MOxXyTh OyTH OOIPYHTOBaHI BUHSATKOBO CKapramu Ha il (6e3isiib-
HICTB) ay/INTOPa Y ayUTOPCHKOI OpraHisaiii, B SKUX BUKJIJAAI0ThHCS 0OIPYHTOBaHI
MipKyBaHHS i iATBEPKEeHHS Takoi Ail (6e3/isIbHOCTI), sIKa TI0B’sg3aHa 3 MOPYIIeH-
HSM BHUMOT 3aKOHOJIABCTBA MPO ayJAUTOPCHKY isAJbHICTh, CTAHIAPTIB ayAUTOPCHKOI
JUSBHOCTI Y1 HOPM KOZIEKCY TIPO(eCiiiHOI eTUKHU ayuTOPiB.

[To-ueTBepTe, y 3B’A3KY 3 mepexo/loM YKpaiHU /10 MIKHAPOJHUX CTaHJAPTiB
aAyUTy aKTyasi3yeTbcst mpobieMa sSIKiCHOTO TTPABOBOTO 3a0be3MeveHHsl ayAnTop-
ChbKOI /IiAAbHOCTI. 30KpeMa, Yy HU3Ill MIXKHAPOJHWX aKTiB yCTAaHOBJEHI BUMOTHU
YKJIQIAHHS ayAuToOpoM (ayJIMTOPCHKOK OPTraHi3alli€lo) JOTOBOPIB CTpaxyBaHHS
npodeciiiHol  BiJIMOBIATbHOCTI 3 TMOKPUTTSIM, JOCTATHIM JJIsI 3a7l0BOJIEHHS
HNOTEHIHHHUX TPeTeHsiii, siki MOKYTh BUCYBAaTHCSI y 3B’S13Ky 3 PoOOTOIO ayau-
Topa, y posyMHOMY 00cs3i [4, c. 7].

3ajiesKHO BiJl TOrO, Yi TOTOBUI CTPAXOBUK B3SATU Ha cebe 3000B’s13aHHS 110 Bijl-
MIKOZYBaHHIO 30WTKIB y pasi Bujadi ayAuTOPOM YU AyAUTOPCHKOIO OpPraHi3aIiero
HEIPaBUJIBHOTO ayAUTOPCHKOTO BHCHOBKY, PU3MK MOKe OYTH CTpaxoBwii abo He
CTPaxoBUi. 3 OTJISAMY Ha 1€, YKJIQJEeHHS OTOBOPY CTPaXyBaHHS MiXK CTPAaXOBUKOM
Ta ayJUTOPOM YK ayAMTOPCHKOI0 OPraHizalli€io BifOyBAEThCS, SIKIIO IIOMUJIKK [IPH
ayauTi, epegbadeHi J0roBOpoM, € MOKJINBAME (TOOTO i HACTAHHSI MA€ BipOTiHMIA
1 He3aJesKHUI BiJl BOJI ay/IuTOpa XapakTep) i BUNAQAKOBUMU (Hatiepe/ Hi HACTaHHS
ii, Hi cusla BIUIMBY He Bizomi, aje nepeabavaioThbest) [5, ¢. 343]. B inmomy pasi
BUHUKAIOTH ITi/[CTABY /IO 3aCTOCYBAHHS 3aX0/1B a/IMiHICTPATUBHOI BiINIOBIIATbHOCTI.

3 orsiy Ha HaBejleHe BUINE, BapTO TaKOXK OB AETaJTbHO 3YMHUHUTUCH
Ha MMUTAHHSIX YIOCKOHAJEHHS KOHTPOJIbHO-HATJISAOBUX MEXaHi3MiB 3a ayNTOP-
CBKOIO JISLJIBHICTIO.

Y KonrenTyaipHiil OCHOBI KOHTPOJIO ayAMTOPCHKOI MisJIBHOCTI B YKpa-
iHi, 3aTBep/UKeHIN pimeHHAM AyIuTOpChbKOi mamatu YKpainum Bix 27 BepecHs
2007 p. (mani — KonienTtyajabHa OCHOBa KOHTPOJIIO), CIIPABEJJIMBO HATOJOIIEHO,
0 XapaKkTepHOIO pucoio podecii He3aJIeKHOTO ayIuTOpa € MPUNHATTS BiJIITO-
Bi/IaIbHOCTI Tiepe]] TPOMAJIChKICTIO, SdKa g ayJAuTOPiB OXOILIIOE, HacaMIlepe,
KJIIEHTIB, KPEAUTOPIB, yPsijl, IHBECTOPiB, a TAKOXK iHIIMX 0OCi0, SIKi TOKJIa/al0ThCs
Ha 00’€KTHUBHICTH i YECHICTh ayJAUTOPIiB 3 METOM MiATPUMKH BIIOPSIAKOBAHOTO
BeJICHHST TNPUEMHUIIBKOI MistabHOCTI [6]. AyauTopchkoio manatow YKpaiHu
BU3HAHO, IO ayIUTOP BiliTPAa€ BaKJIUBY POJIb Y CYCIiJIbHO-eKOHOMIYHUX TTPOIIe-
cax 1 € BIIMOBIZQJIbHUM 3a CBOIO IISJbHICTD.
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OjHak y JOKYMEHTI €, Ha Hall TOTJisi, XUOHI Te3u MI0A0 TOro, 1o poboTa
ayauTopa HabyJa MPOTSATOM OCTAHHIX POKIB MO3UTHUBHOI peryTailii. AHami3 3apy-
OI5KHOTO JIOCBIly CBifuMTh, 10 10 cyTi 3micT KoHIenTyaabHOI OCHOBU KOHTPOJIIO
JaJli CrpsIMOBaHMIA Ha Te, abM YHUKHYTH JUCKYCIl MI0[0 MOKJIMBOCTI/HE0OXiHOCTI
3aIPOBA/)KEHHS eJIeMEeHTIB JlepKaBHO-YIIPaBJIiHCHKOTO XapaKkTepy B aJIMiHICTPaTUB-
HO-TIPABOBOMY PETYJIIOBAHHI ay/IMTOPCHKOI /IisIJIBHOCTI.

Y KoHrenryanbHiil OCHOBI KOHTPOJIIO OOTPYHTOBAHO MOTPeOY BIOCKOHAIECHHS
MIPOIeCy CaMOPETYJIIOBAHHS ay/IMTOPCHKOI /IisIJIBHOCTI, ajie He HaJlaHO IMPOTIO3MIIii,
sIKi 6 JT03BOJINJTH PO3TJISIIATH B CUCTEMI OPraHiB KOHTPOJIIO 32 AyAMTOPCHKOIO JTislib-
HICTIO iHIIT, OKpiM AyIWTOPCHKOI TAJaTH, aJbTePHATUBHI OPTaHU TaKOTO KOHTPO-
gio. Crix Tako)K HArOJOCUTH, IO 3a3HAUYeHUH aKT Ma€ I MeTOMOJIOTIYHI HeLOIIKH,
OCKIJIbKM HE MiCTUTbh KOHKPETHUX TTOKa3HUKIB PO3BUTKY PUHKY ayJMTOPCHKOI MTislb-
HOCTI, 1110 CBIZIYUTD MPO ii JAeKJAPATUBHICTD.

[Torpeba B MPO30POCTI PEryasATOPHOTO BILIUBY Jep:KaBu Ha chepy ayaurop-
CBHKOI JisSIBHOCTI € BKpail HeoOXiHOO, SIK, /10 pedi, i morpebda caMoro BILIMBY Jep-
’KaBU Ha PUHOK ayZINTOPCHKUX MOCJYT. B yMOBax CBITOBOrO PO3BUTKY BITUM3HSHA
ay/IUTOPCbKA JiSJIbHICTD He MOKe 3aJUIIaThCs caMoperysiBHolo. OnHak BUKOPH-
CTaHHS JIeP’)KaBHUMU OPraHaMy KOPCTKHUX PeryJsiTOPHUX 3aXO/iB 1[0/I0 BiTYM3HS-
HOTO PUHKY ayJUTOPCHKUX TIOCJIYT € HETIPUITYCTUMUM.

JI1s1 BITYMBHSIHOI CHCTEMU aJMiHICTPaTUBHO-TIPABOBOTO 3a0€3MeYeHHsT ay/Iu-
TOPCHKOI MiSJBHOCTI MOIIAbHUM € (opMaT BiIHOCUH 3 J€P:KaBOIO, IO IPOSB-
JISETHCS B MOXKJWUBOCTI (DYHKITIOHYBaHHS PUHKOBUX MEXaHI3MiB, rapaHTOBAaHUX
JIePKaBo10, a TAKOXK 3aKOHO/IABYO BU3HAYEHUX 1 HOPMATUBHO 3aKPillJIeHUX MTOBHO-
BaKeHb PEryJIsITOPHUX OPTaHiB.

He menmn BaXJIMBUM € MUTAHHSA 3aKOHOAABYOTO 3aKPIllJIEeHHS CUCTEMU KOH-
TPOJIIOIOYUX OPraHiB, dKi Ha/iJeHi yIPaBJIHCHBKUMHU 1 KOHTPOJIOIOUMMU MOBHO-
BOKEHHSIMU Ta BM3HAUAIOTh 3MICT PEryJIsITOPHOTO BIIMBY Jlep:kaBu Ha cdepy
ayJIUTOPCHKOI JiSJIbHOCTI.

Ha mamy QymKy, JIepskaBHe PeryJioBaHHS ayAUTOPCHKOI AislIbHOCTI Mae OyTu
MOKJIajleHe Ha YIOBHOBAKEHWIT OpraH, sIKUM Moske Oyt MiHictepcTBo (hiHaHCIB
Yipainu. DyHKIISIME 1€PKaBHOTO PEryJIIOBAHHS ayIUTOPCHKOI MisITBHOCTI, SIKi
MOTEHIIIHHO MOXKYTh peasidyBatuch Mindinom Ykpaiuu, € po3pobka aep:KaBHOI
MOMTUKA Y cdepi ayaAuTOPChKOI [iSIBHOCTI; aHali3 CTaHy PUHKY ayIuTOPCHKUX
MOCJIYT B YKpaiHi; HOpMaTUBHO-TIPABOBE PETyIIOBAaHHA Y cepi ayAMTOPCHKOI /Tisib-
HOCTI; 3IiICHEHHS TTPABOBOTO HATJISY 32 ayINTOPCHKOIO JisIbHICTIO; (hOPMYyBaHHS
pasin 3 Ay IMTOPCHKOI iAABHOCTI (KOMICIi TI0 30BHITTHBOMY KOHTPOJIO SIKOCTI ); TIPH-
TATHEHHS ayAUTOPIB 1 ayJUTOPCHKUX OpraHizalliil [0 ajMiHICTPATUBHOI BiJITOBI-
JATbHOCTI (Yepe3 MiclieBi BUKOHABYI OpPTaHN).

Pana 3 aynuropcbkoi fAigabHOCTI (KOMICiS 110 30BHIIIHBOMY KOHTPOJIIO SIKOCTI)
ctBOpioeThes Tpu MiHgini Ykpainu Ta peasizye Taki (pyHKIIII:

— PO3TJISIAE MUTAaHHS JIEPKaBHOI TIOJITUKK Y cepi ayMTOPCHKOI JIiITbHOCTI;

— PO3IVISIZIA€ MPOEKTH HAIlOHAJIBHUX CTaHJApTiB ayAMTOPCHKOI iSJIbHOCTI Ta
IHIMUX HOPMATUBHUX aKTiB AyJUTOPCHKOI TajaTh YKpaiHU, HAJA€ PEeKOMeHAllii
JUTSE TX 3aTBEP/KEHHST a0 3ayBasKeHHsI, sIKi MAlOTh OYTH BPaxOBaHi;
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— BeJle PEECTP ayIUTOPCHKUX OPTaHi3alliil Ta ayJuTopiB;

— OI[IHIOE [IISJIBHICTh CaMOPErYJIiBHOTO OPTaHy MO0 3/[IICHEHHSI 30BHIIIHLOTO
KOHTPOJIIO SIKOCTI poOOTH ayMTOPIB Ta ayJAMTOPChKUX OpraHizailiii i 3a moTpebu gae
peKOMeH/Iallil 3 1[bOTO TTPUBOLY;

— 3IIIICHIOE 30BHIMIHIA KOHTPOJb SIKOCTI POGOTH ayAMTOPIB 1 ayAUTOPCHKIX
oprasisariiii, 1o POBOAATH 0O0B’IZKOBHIT ay/INT;

— 3aTBEPJIKYE PIillEHHs] CAMOPETYJIIBHOTO OPTaHy PO BUKIIOYEHHS ayinTopa abo
ayZIMTOPCHKOI OpraHizaiiii 3 peecTpy ayAnTOPiB Ta ayAUTOPCHKUX OpraHisarliii abo
aHyJTIOBaHHs cepTu(ikara ayauropa abo yXBAJIIOE CBOE PIllIEHHST 3 I[HOTO MPUBO/LY;

— 3a pe3yJbraTaMiu 3/[iHCHEHHST 30BHINTHBOTO KOHTPOJIO SIKOCTI pOOOTH ayanuTo-
piB i ayIMTOPCHKUX OpraHisalliii, 10 MPOBOAATH 000B I3KOBHIA ayUT, 3BEPTAETHCS
JI0 CaMOPEryJIiBHOI opraHizamii 3 Marepiajamu, IO MOKYTb OyTH MiZCTaBOIO st
3aCTOCYBaHHS CTSITHEHD;

— 3aTBEPJIKYE PIllIEHHS caMOPETyJIiBHOI OpraHisailil Mpo HaKJIaJeHHS CTATHEHb
Ha ayAUTOPIB i ayAMTOPCHKi OpraHisaiii, 1o MPOBOAATH 000B’AI3KOBUI ayanuT, abo
YXBAJIIOE 32 pe3yJibTaTaMi PO3IJISI/Ly CBOE PillleHHS.

Bianosizno 10 miel koHieniii HeoOXiTHO BHECTH 3MIHU il 10 cKaaxy Ayau-
TOPCHKOI MajiaTu YKpaiHu, MepPeTBOPUBINM i1 B CYTO CaMOpPEryJiBHUN OpraH
i 3a06€3MeYNBIIY YJIEHCTBO B Hill BUHSITKOBO ay/INTOPIB YN MPEJACTaBHUKIB ayIu-
TOPCBKMX OpTaHi3allii.

3amnpornoHOBAaHWI HAMU CTaH PETYJISATOPHOTO BIJIMBY JepsKaBu Ha PUHOK
AyIUTOPCHKOI [iSITBHOCTI TIOBUHEH B 000B’SI3KOBOMY TTOPSIIKY CYTIPOBOIKYBATHUCh
JSIJIBHICTIO HEYPSIIOBUX OpraHisalliif, o mnepeiMaioTbCs iHTepecaMu sIK ay/IUuTo-
piB, Tak i iX KJI€HTIB.

OrnrumasibHe IPaBOBE PETYJIIOBAHHS a/IMiHICTPATHBHO-TIPABOBOTO 3a0€311eUeHHST
ayJIMTOPCHKOI JisIbHOCTI Ta 3abe3ledeHHst HOro IOCJiZ0BHOIO i B3a€MOY3TO/Ke-
HOTO BIIPOBA/)KEHHS, HA HAIy JYMKY, IOB’SI3yETbCS 31 3MiCTOM HOBOTO 3aKOHY
Ykpainu «IIpo ayautopebKy AislIbHICTB» 9K OCHOBHOTO TaJly3eBOr0 3aKOHOIABYOTO
aKTa, Mo Ma€ Bu3HavaTu (hisiocodito EKOHOMIKO-TIPAaBOBUX BiIHOCUH Y cepi ayu-
TOPCBHKOI [TisIIBHOCTI.

Xoua MM KPUTUYHO CTAaBUMOCS JI0 OKPEMUX TIOJIOKEHb IK YUHHOTO, TaK i mep-
criekTuBHOTO 3akoHy Ykpainu «IIpo aymuropcbky aisiibHiCTb». BBaskaemo, 1110
pedopmyBaHHg cdepr ayIUTOPCHKOI MisJIBHOCTI 3 TOYKW 30Dy ii aJIMiHICTPATUB-
HO-TIPAaBOBOTO 3abe3IeyeHHs MaloTh OyTH 3alydyeHi: ayJuTOpH Ta ayAuTOPCHKi
hipmm; camoperyJsiBHI oprasisailii ayZiInTOPiB; TPeCTaBHUKN AyIUTOPCHKOI TTaIaTh
Ykpainu; npe/icTaBHUKN JIep:KaBHUX OpPraHiB; HAYKOBII B Taly3i ayiuTy.

Onrumizartist aMiHICTPaTUBHO-TTPABOBOTO 3a0€3IeYeHHST ayAUTOPCHKOI JIisiiib-
HOCTI B YKpaiHi Mae€ 3/1iiiCHIOBATHCS, HA HAILY IYMKY, 32 TAKUMU HalpSIMaMU: 3aKpi-
IUIEHHS TPUHITUATIB ayJIUTOPCHKOI JIiSJbHOCTI; BU3HAUEHHS TOPSJAKY 3MiHCHEHHS
IPOIEYP KOHTPOJIIO SIKOCTI POOOTH ayIUTOPIB Ta ay IUTOPCHKUX (HipM; HOPMATHBHE
BU3HAYEHHS IPOIle/lypyd HIOJ0 YKJIAJaHHS ayAUTOPOM (ayJIuTOpPChbKOIO (hipmMoIo)
JIOTOBOPIB (HAIaHHS TTOCJIYT, CTPaXyBaHHS MPOdeciitHOT Bi/IOBIIaIbHOCTI ); Y0CKO-
HAJIEHHST TPABOBOTO CTATYTy YIOBHOBAa)KEHOTO OPraHy JIePXKaBHOTO PETYJIOBAHHS
aynmuTopebkoi aisipHOCTI (MiHdiny VYkpaiHu); caMOperyJiolunx OpraHizariil
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(AynuTopcbkoi asati YKpainu); oprany rpomMa/iCbKoro Harjsny 3a ayJuTOPChbKOIO
JisIbHICTIO (KOMICIT TIO 30BHIIITHBOMY KOHTPOJIIO SIKOCTI).

Ilepexonani, 1110 OCHOBHUM ILJISIXOM YJAOCKOHAJIEHHS MisSJIBHOCTI Y JIOCTIIIKY-
BaHill cdepi € po3pobka Ta NpUiTHATTS 3akoHy Ykpainu <«IIpo ayaut Ta aymau-
TOPCHKY Mis/IbHICTh». CTPYKTypa 1IbOTO HOPMATUBHOTO aKTa TOBUHHA MICTUTH TaKi
€JIeMEeHTH, SIK:

[TpeamOy.a.

Pospgin 1. 3aranbhi mosnokeHHs1 (BU3HAUEHHS OCHOBHUX TEPMIiHIB, IIPaBOBa
OCHOBA, IPUHIIUIIN Ta 3aca/ii 3/IIHCHEHHS ayJIMTOPCHKOI [TisIIbBHOCTI ).

Posmin 2. HabyTTs nmpaBa Ha 3aHATTS ayAMTOPCHKOIO AisIbHICTIO. OpTraHi3aIiiiHi
(hopmu ayAMTOPCHKOI [iSATBHOCTI.

Posnin 3. Ceprudikarttist ayiuTopiB i peecTp ayIuTOPChKUX (HipM Ta ayuTOPiB.

Pospin 4. Aynutopcbka nanata YKpainu.

Poszmin 5. loroBip Ha TpoBefieHHs ay[UTy Ta HAAAHHS HIIUX ayJAUTOPCHKUX
TIOCJIYT.

Pozpin 6. [Topsnok npoBesieHHST ayAnTY.

Pozpin 7. [lopsnok HaJlaHHS 1HIIUX ayIUTOPCHKUX MTOCTYT.

Posin 8. TIpaBa Ta 060B’13KM ayUTOPIB i ayIUTOPCHKUX (DipM.

Pozzin 9. BignosifanbHIiCTh ayZIMTOPIB Ta Ay IUTOPCHKUX (PipM.

Poszgin 10. 3ynuHeHHS Ta NPUITMHEHHS TIpaBa HA 3aHATTS AyJAUTOPCHKOIO
JISIBHICTIO.

Poznin 11. 3xificHerHsa B YkpaiHi ayIUTOPCHKOI AiSTBHOCTI ayJIMTOPaMU iHO-
3eMHOI JepskaBu. OcoOJUBOCTI CTaTyCy ayJAUTOPIB IHO3EMHOI JI€PKABH.

Pozmin 12. [Tpukiniiesi moaoxxeHHs.

Bucnoeéxu. 1. OcHOBONMONOXKHUMU YWHHUKAMHU BIJINBY Ha e(EKTUBHICTb
3abe3redeHHst ay IUTOPChKOI AisITHHOCTI €: TPaBOBi, EKOHOMIUHI, IO THYHI, Opra-
Hi3alliiiHi, comiajabHi, IHAUBIyadbHI Ta iH. Bbpak 4iTKUX MOJIOKEHDb 9K YUHHOTO,
Tak i MepCHeKTUBHOIO 3aKOHO/ABCTBA 111010 (GOPM aIMiHICTPAaTUBHO-IIPABOBOTO
3abe3redenHst ayAnTOPCHKOI isIIBHOCTI, 30KpeMa KOHTPOJBHOTO XapakTepy,
CBIJYUTH TIPO Te, 1O YKpaiHa MOKHU 1110 He CIPUIMAE CBITOBI TEH/IEHIlIl B pery-
JITOBAHHI 1€l AIATbHOCTI.

2. Cuig po3pobUTH Ta 3aTBEPAWTH 3arajbHi 3acagd JepsKaBHOI MOJITUKH
B 3a3HaveHil cdepi, 1110, y CBOIO Yepry, I03BOJUTDH YiTKO BUSHAYUTHU MIJIIXH T10/1AJTb-
IIOTO PO3BUTKY ay/IMTOPCHKOI /IisIJIBHOCTI.

3. OnruMmisariist  aAMiHICTPATUBHO-TIPABOBOTO  3a0€3IEUEHHS  ayAUTOPCHKOI
MISAJBHOCTI B YKpaiHi Ma€ 3ifCHIOBATUCSA 32 TaKUMU HAPAMaMU: 3aKPITICHHS
TIPUHIIUIIIB ayJIUTOPCHKOI iSJIBHOCTI; BU3HAYEHHS TOPSAAKY 3/IMCHEHHS TpoIle-
JIYP KOHTPOJIIO SIKOCTI poOOTH ayAUTOPIB Ta ayAMTOPChKUX (ipM; HOpMAaTHBHE
BUBHAUEHHST TIPOIEYPHU IMOAO0 YKIQJAHHS ayauTOpoM (ayAnTOPChKOIO (HipMOIo)
JIOTOBOPIB (HAZIaHHS TIOCJIYT, CTPaXyBaHHs MPodeciiiHol BiIMTOBIIA/IBHOCTI ); Y0CKO-
HaJIeHHSI TIPABOBOTO CTATYTy YIIOBHOBA)KEHOI'O OpraHy J/lep:KaBHOTO peryJioBaHHS
ayauTopebkol  fignbHocTi (Mindiny YkpaiHu); caMOperyJsiounX opraHizarii
(AyauTopchbKOl Masiati YKpainu); OpraHy IPOMaJICbKOTO HATJISILy 3a ayAMTOPCHKOIO
JigabHICTIO (KOMICIT TI0 30BHINTHBOMY KOHTPOJIIO SIKOCT1).
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Improved sectoral legislation, rules which define the administrative audit framework
in Ukraine

The development of the scope of the audit and its stable functioning is directly related to the
level of efficiency of its administrative and legal support.
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The introduction of market economy in Ukraine accompanied by the development of these types
of entities that protect the interests of users of financial and other economic information. Auditing as
one of the types of business ensures the implementation of such a form of non-state financial control,
which is to review accounting and financial statements of different enterprises and different activities
in terms of their reliability and compliance with the law.

To implement effective public policy in auditing activity necessary to improve its administrative
and legal framework, to which we have included the following elements: a system of special legisla-
tion authorized public authorities, their legal status, the relationship between them and the powerful
mechanism of influence on the relevant social relations.

Researchers, lawyers focused on the analysis of domestic legislation addressing the theoretical
issues of audit works based on domestic and Russian scientists in the field of finance.

The purpose of the article is that based on the analysis of domestic and foreign scientific, jour-
nalistic sources and industry domestic law to investigate the nature of audit, analyze the current state
of administrative and legal support audit activities and to formulate proposals for its improvement
through the introduction of changes to the industry legislation and practice.

Auditing plays an important in the functioning of the market economy, is one of the important
elements that guarantee stability and confidence of individuals and entities by reducing a variety
of financial and economic risks. Thus, the formation mechanism of legal and organizational audit reg-
ulation in Ukraine has a leverage creating safeguards against the unpredictability of market players,
which forms the general financial and economic security.

The analysis of trends improvement of administrative and legal support audit activity in Ukraine
led to the following conclusions:

1. Based on analysis of regulations and practice of administrative and legal support audit activity
reasonably conclude that the fundamental factors of influence on its effectiveness are: legal, economic,
political, institutional, social, personal, and others. Lack of clear provisions as current and prospective
legislation on forms of administrative and legal support audit activity, in particular control character
indicates that Ukraine is not yet perceived global trends in the regulation of this activity.

2. Tt is proved that to improve the administrative and legal support auditing activity necessary to
eliminate imperfect acts, in particular their legislative and legal, economic, organizational and social.

3. It has been proved that the optimization of administrative and legal support audit activity
in Ukraine should be in the following areas: consolidation principles auditing activities; determining
the order of procedures of quality control of auditors and audit firms; definition of regulatory pro-
cedures for the conclusion of the auditor (auditing firm) contracts (services, professional liability
insurance); improvement of the legal statute of authorized state audit regulation (Ministry of Finance
of Ukraine); self-regulatory organizations (Audit Chamber of Ukraine); authority public auditor over-
sight (Commission for external quality control).

Key words: auditing; administrative and legal framework; the auditor; the audit organization;
legislation.
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ITocmanoexa npoéaemu. ColiabHO-eKOHOMIUHI IIPOIIECH, 10 BiAOyBaIOTHCS
B YKpaiHi B OCTaHHI POKH, BOUEBU/Ib, BUMATAIOTh HE TiJIbKU IOKOPIHHOTO pedopmy-
BaHHS BITUM3HAHOI IPABOOXOPOHHOI CUCTEMHU, a I HOBITHIX HAYKOBUX IOIIYKiB, 10
cTaymu 6 HaJEKHUM TEOPETUIHUM MiATPYHTSIM TAKOTO peOpMyBaHHSI.

Axmyanvnicms memu. Y 11b0MY KOHTEKCTI, 3 1TOBAroi0 CTAaBJISYKCH JI0 HAIpa-
IIOBaHb YKPaiHChKUX KPUMiHOJIOTIB (hyHIaMeHTasbHOTO piBHA [3; 6; 7; 11; 12; 16; 24;
26], BBazkaeMo 3a HeOOXi/[He 3BEPHYTH yBary Ha MepCHeKTUBHICTH CUCTEMHOTO TIi/l-
XO/ly Y KPUMiHOJIOTIUHUX JJOCHi/KeHHX. | norokyemocs 3 nosuttieto B. 1. IlakyHa
(V. 1. Shakun), BigmoBizHO 10 sIKOi TOAAIBITNI PO3BUTOK KPUMIHOJIOTIYHOI HAYKN
B YKpaiHi Ma€ criupaTucs Ha CUCTeMHI Mmiaxoau (30KpeMa — CUHEPTeTHKY ), a B T€O-
PETUYHUX HATPAIIOBAHHSIX MAOTh BPAXOBYBATUCA 3arajJbHi TPUHITUTIN, SKi KEPYIOTh
MTOBEJIIHKOIO CUCTEM. Y MeyKaXxX IN€l MapaJiirMyi 32 YMOBH BTiJIEHHSI HOBUX METOJIIB
JIOCJTI/IKEHHST 1 Bi/IIIOBIIHOTO TMOHSTIIHOTO anapaTy MOKHa PO3paxoByBaTH Ha T10SIBY
HOBHX TeOpiHi, M0 paIlioHaTi3y0Th 3aX0/1 3arodiranHst 3j09nHHOCTI [27, c.141].

ITizcTaBolo /i TAKOro ONTUMI3MY JIJIs HAC € BEJIMKUI 00cIr pobiT HayKOBIIIB,
BUKOHAHUX HA 3acajlaX CUCTEMHOTO Ti/IXO/y y Pi3Hi Yacu Ta y Pi3HUX rary3sx HaAyKu
[1; 2;9; 14; 21].

Ananiz ocmannix oocnioxcenv i nyonikauii. MaeMmo ckasatu, 10 IIPaK-
THKa 3aCTOCYBaHHS CUCTEMHOTO Ti/IXO/Y BiKe Maja Micile i B KpuMiHoJorii. Aje
31e611p1I0TO BOHA cTocyBasnacs npobiem sinounnHocti. Tak, H. M. Kysuerosa
(N. F. Kuznetsova) rpyHTOBHO PO3IJISHYJa B3aEMO/IiF0 KPUMIHOTEHHOT Ta aHTH-
KPUMIHOTEHHOI CHUCTeM SIK eJleMeHTiB OiJibIll 3arajbHOI CHCTEMU CYCIiJIbCTBA
[13, c. 32]. /loBouti 3MicTOBHO OOTPYHTOBYBasia CUCTEMHUI XapaKTep 3JI0YMHHO-
cTi iHmwmit pociiicbkuit kpuminosor — A. 1. JToarosa (A. 1. Dolgova) [4, c¢. 52]. Ha
3acazax cucrtemorexuiku /[. O. JIi (D. O. Li) npoanamisyBaB colliyMm 3JIOYNUHIIIB
i BCTAaHOBUB HOro CTPYKTYpHi 3akoHoMmipHOCcTi [15, ¢. 51-53]. B. M. /Ipbomin
(V. M. Dryomin), BUKOPHUCTOBYIOUM TEOPil0 iHCTUTYIIOHAJBHOI KPUMIHOJOTII,
HAOYHO TT0KAa3aB CYTHICTb 3JIOUMHHOCTI B YKpaiHi sIK YACTUHU 3arajibHOI CUCTEMU
cycmispHUX BigHOCHH [6, ¢. 123].

Opmnak mparh, y SKAX 32 JOMOMOTOI0 CUCTEMHOTO METOy PO3TISAAETHCS
3armobiraHHs 3JI0YMHHOCTI, Y BITUYM3HSHIA KpuMiHoJOTii BisiHOCHO Hebarato. Ty
Ma€eEMO BUALIUTH HiepeayciM aucepraiiiitny pobory O. €. Manoxu (O. Y. Manokha)
«CucremHunii anajuaiz B kpuMinosorii» [18]. Y Hiil aBTOp BUKJIaB pe3yJsbTaTH CBOTO
CUCTEMHO-KPUMIHOJIOTIYHOTO aHaJi3y KiJTbKICHO-IKICHUX MOKA3HUKIB 3JIOYMHHOCTI
B Ykpaini 3a nepiox 1972—1995 pp., mposeMoOHCTPYBaB CHUCTEMHICTD ii 3B’SI3KiB i3
MPaKTUKOIO 3a100iraHHsI 3JI0YHHIB.

[locTaTHbO TPYHTOBHO Ha 3acajaX CUCTEMHOTO ITiJXOAY PO3KPHUIA MPaKTUKY
KpuMiHaabHUX ToKapadb B Yipaini O. I. @pososa (O. G. Frolova) [25, c. 76].
ABTOpKa BKazaJja, 1o epeKTUBHICTh X OKPEMUX BHUJIIB HE € OJIHAKOBOIO 1 CHCTEMHO
3aJIEKUTH Bijl 6araTboX COIATbHUX YMHHUKIB.

Mema cmammi. Y3aranpHIOIOYM BKa3aHe, MAEMO 3a3HAYUTH, 10 3HAYHUI
HAIPSIMOK POOOTH — CHUCTEMHHUI aHaJIi3 MPaBOOXOPOHHOI cepr — I0 IBOr0 Jacy
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3aMIIaeThest (hakTuaHo He po3pobieHnm. Came TOMY y Il CTaTTi MU BUPINIHIN
BUKJIACTH PE3YJIBTaTH MOYaTKOBOTO €Tally BJIACHOTO CHCTEMHOTO aHasi3y 3amooi-
raHHs 3JIOYUHHOCTI B YKpaiHi.

Buxnao ocrnosnozo mamepiany. 3TiIHO 3 yCTaJeHOIO TEOPI€I0 MEPBUHHI il
CHCTEMHOTO aHaJIi3y 06’ekTa (siBUINa) nepeadbavae 1miroToByi mpoieypu hopmasib-
HOTO XapakTepy:

1.1. BusnauenHs 1ineil JOCTiIKyBaHOI CUCTEMU.

1.2. @opmyJtioBaHHs POOIEMU.

1.3. BuznaueHHs TOYKM 30py aHATITHKA.

1.4. BusnaueHHsI KOHTEKCTY PO3TJISALY TTPOOJIEMHU.

1.5. BusnauenHst KOpZIOHIB CUCTEMH.

1.6. BusnaueHHsT OTOUEHHST CUCTEMU.

1.7. BuznaueHHs METU CUCTEMHOTO aHAIi3Y.

1.8. BusHaueHHs 3aB/IaHHS CUCTEMHOTO aHATI3Y.

3a 1M 1aHOM HaMu GyJI0 BCTAaHOBJIEHO Take.

BianosigHo 10 cyyacHOro piBHSI CHCTEMOTEXHIKM BBAjKAETHCS, MO OY/Ib-sKa
cucrema (a) Mae TeBHY 06’€KTHBHY Ik icHyBaHHs abo (0) cTBOpeHa JIsl TIeBHOI
cy0’eKTUBHOI MeTH (IEKIIbKOX Iiieil).

[Minsim cuctemu BiANoBiza€ ii CTPYKTYpPA, CKJIAJ 1 TIPOIECH B3aEMO/IIT OKPEMUX
YacTWH. A 1X HEBIANOBIMICTb MO0 METH/TPU3HAYEHHSI CUCTEMU TOPOJIKYE MpPO-
Onemy i BiANOBiHE 3a60anis CUCTEMHOTO aHamiizy. TOMy BU3HAY€HHs I iCHY-
BaHHSI CUCTEMH B CUCTEMHOMY aHaJli3i BBAKAETHCSI 0OOB’I3KOBUM.

¥ 3arasibHOMY PO3YMiHHI Memo0 CUCTEMU Ha3WBAETHCSA TTeBHUH (3ajaHWH 330BHI
ab0 BCTaHOBJIEHUI camoio cuctemoro: 1) Haitbiabin gouigbHuil (O6askaHWil) KiHIe-
Buii cran [20, c. 85]; 2) peanizaiiis HeOOXiHOTO MOPSAKY 3MiHM cTaHiB (MOTPIGHUI
pyx); 3) 3abe3meueHHs IOTPIOGHOTO HATIPSIMKY PYXy CUCTEMU 0e3 KOHKpeTH3aIlii KiH-
1eBoro crany cucremu [17, c. 50; 22, ¢. 28-29].

€ nesiki 0cOOMBOCTI BU3HAYEHHS IiJel [JIsI CHCTEM MPUPOIHUX Ta CUCTEM
HITYYHOTO ITOXO/’KEHHS.

[ITyuni cuctemMu — 1ie CUCTEMU, CTBOPEHI JIIOJbMU 33/1J151 TIEBHOI METH.

[Ipuposni cucremn — 11e cucTeMu, CTBOPEHI caMOI0 NPUPO/Ioln. BoHu icHYOTH
y IPUPOJII He3aJeKHO BiJl CBIZJOMOCTI JIIOJAMHU Ta BiJl i1 [isIJIbHOCTI.

3MilaHi cucTeMu — Ie CUCTEeMH MPUPOIHOTO TOXO/KEHHS, siki 1) abo nepe-
TBOPEHI JIIOJINHOIO JIJIs 33/I0BOJIEHHSI TIeBHUX TOTped, abo 2) cucteMu, CTBOpPEHi
JIOJIMHOIO, B SIKUX 3HAYHOIO MipOI0 BUKOPHUCTOBYIOTHCS €JeMEHTU TPUPOTHUX
cucrteM (HAIPUKJIaJA, 3al0BIIHUK, JIICIIPOMIOCI, KaHaJl, IapK KyJbTYPH, HITYYHU
CYIYTHUK 3eMJIi TOIIO).

[Ity4Hi cucremMu, CTBOPEHI JIFOMHOIO, 3aBK/IM MAIOTh Y0 €KTHBHI I1iJTi, TOOTO
11, mocTaBjieHi cy0’ €KTOM, SIKUI CTBOPUB CUCTEMY — 00pasu 6axcanozo maiioym-
Hvozo (cmany cucmemu abo pesyavmamie i ¢yuxyionyeanns). Hanpuknan, tpan-
CIIOPTHI 3ac00M CTBOPEHI JId TiepeBe3eH s JiojAeil 1 Bantaxis. [Ipupoani cucremu
MaioTh 00’ekTuBHI 1iai. O0’'eKkTUBHI Lia — 1e cman ideanviozo maibymivozo, 00
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AKO20 Npazie CUCMeMa 8 C60EMY JCUMMEBOMY UUKAL. SIK TIPABUIIO, TAKUM MaiOyTHIM
€ TIPOJIOBKEHHS POJLY, 3pOCTaHHs, PO3BUTOK cuctemu [17, ¢. 38; 22, c¢. 28-29].

Jlist 3MilIaHuX cucTeM icHYI0Th 00’eKTHBHI i1 cy6’ekTuBHi 11iai. Ha BepxHbOMY
PiBHI, SIK IPABUJIO, — Ile CyO €KTUBHI 11iJI, HA HUKHBOMY — 00’ €KTUBHI.

3 ypaxyBaHHsSI 1IbOTO Memy 3ano0izanHs 3M0YUHHOCMI SIK TITYYHOI CHCTEMU
MOKHA OKPECJUTH HACTYITHUM YMHOM: BiJICYTHICTb 3JIOUMHIB — KPUMiHATbHO-Kapa-
HUX MTOPYIIEeHb iCHYIOUNX CYCHIJIbHUX BiTHOCHH, 30epesKeHHsT OCTaHHIX.

[l Hac migcTaBoIo TAKOTO TBEP/KEHHSI € HOPMU ITpaBa. 30KpeMa, 3Ti/[HO 3 4. 2
ct. 3 Koncrurymii Ykpainu «IIpasa i cBo6oau JiognHu Ta iX rapaHTii BUSHAYAIOThH
3MICT 1 CHPSMOBAHICTh iSJIBHOCTI JE€P/KaBU. YTBEPIKEHHs i 3a0e3IeyeHHsT 1paB
i cBOOOI JIFOJIMHU € TOJIOBHUM 000B’sI3KOM JiepskaBu» [ 10]. Podymierbes, 1o 3amobi-
raiouy 3J04MHaM, 320€31eUy€EThCsT Peastisallisi TIpaB TPOMAJISTH.

CuctemMu AOCHIKYIOTBCS 3 METOI0 BUSIBJIEHHS <«TOYOK BILIMBY» (yIpaB-
JiHH), B SKUX (QYHKIM, TapaMeTpu Ta CTPYKTYPa CUCTEMU MOXKYTh OyTH 3MiHeHi
3ajis npusHavenus cucremu [17, c¢. 25]. IIpusHavyeHHSIM CHUCTEMU BBAKAETHCS
ii dexnaposana 3patHicTh peanizoByBaTH (DYHKIIII, 10 3a0€31eUyI0Th JOCIATHEHHS
metu [Tam camo, c. 27]. Hanpukiaz, npusHadeHHst MOOYTOBOTO XOJOANIbHUKA —
3abe3neunT HEOOXIAHUN [iama30H HU3bKUX TEMIIEPATYP Y XOJOAUIbHUN Kamepi,
a MeTa HWOTO CTBOPEHHsI Ta BUKOPUCTAHHS — 30iIbIIeHHS TepMiHy 30epiraHHs
HIBU/IKOTICYBHUX MTPOYKTIB.

3 ypaxyBaHHSIM YKa3aHOTO MPU3HAYEHHSI CUCTEMHU 3aroOiraHHs 3JI0YMHHOCTI
MOKHAQ OKPECJUTH HACTYIHUM YMHOM — YTPUMaHHS HaceJeHHs Bijl NOPYIIEeHHS
[IPABOMIPHUX CYCIILJIBHUX BIHOCHH, IIEPEMIKO/KAHHS MOTEHIIAHIN ab0 po3IoyaTiii
3JI0YMHHIN JiS7IbHOCTI.

Bazoio y BusHaueHHi nmpu3HaueHHS CUCTEMHU € TOYKA 30py KOPHUCTyBaya CHC-
TEeMH, 10 TPYHTYETHCSI HA COIIOKYJIBTYPHUX IIHHOCTSIX. TaKoX BPaXOBYETHCH, 1O
cHcTeMa CYyTTEBO 3AJIEKUTD Bijl CBOTO CEPENOBHUIIA, TOK Tpeba PO3IJISIATH iX PasoM,
a TaKOX Y3TOJKYBaTH 3AiHCHEHHICTh uM GakaHICTh NPU3HAYEHHST y CEHCI BUPI-
IEHHsT TIEBHOT TIPOGJIEMH.

@DyukKIfiss — 11e 30BHINIHIN TPOSIB BIaCTUBOCTEN 00’€KTa B icHYyMOUill cucTemi
Bigunocun [17, c¢. 28]. ¥ cucremuomy anamizi ¢ynkiio 06’€ékTa OTOTOXHIOIOTH
i3: 3maTHICTIO 40 il; BIIMBOM; 3aJ0BOJIEHHSIM HOTPed; POJLI0; 000B’SI3KaMHu.
DakTUYHO MOBA WIETHCS MPO MePeTBOPEHHs Nnpu3Hadenns cuctemu B mii. 111 mii
MOKYTh OyTH HasBaHi HOisIMHU, sIKi peasisyioTh npusHadeHnns. Hanpukiaz,
rojioBHa (hyHKIlist aBTOMOOIJISI — MEePEeBO3UTH BaHTak, a HOroO JABUTYHA — KPYTUTHU
koseca [Tam camo, c. 29].

DyHKIIii CUCTEMU BUKOHYIOTBHCS 32 HAsABHOCTI (IIJISIXOM ) TIOTOKIB eHeprii, MaTe-
pii ta iHdopmaitii. Po3pi3HAIOTh HACTYIIHI TUIIX TTOTOKIB: €HEPreTUYHI, MaTepiaJibHi,
indopmartiiini, dinancosi, moachKi (Kaaposi). MaKTUIHO TOTOKM iHIIIIOE CTPYK-
Typa, TEPETBOPIOIOYHN IX i3 Pery/IroBaHHIAM Ta 0OEPHEHUM 3B’SI3KOM, 3 OOMEKEHHSIM
y mpocTopi Ta y 4aci. [yt cucteMu 3amobiraHHs 3JI04MHHOCTI (DYHKINISIMA MOKHA
BBa)kKaTH CIIOCOOM YTPUMAHHSI HACEJCHHS Bi/l 3JIOUMHHUX il Ta MPUITMHEHHS PO3-
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MOYaTUX 3JIOUMHHUX Mocsranb. MakTUIHO, 11e CIIeliaTbHO-KPUMIHOIOTIYHI Ta iHIH-
BijlyasibHi 3ax0/1 3amobiranHs 3j104uHHOCTI [8, c. 47].

[TpoGemoio 3a3BuMYaii NMPUIHHSATO BBaKaTH HECIBIAMIHHS MK Oa)kKaHUM Ta
ICHYIOUMM CTaHOM pedeii y cuctemi. MoBa fijie Tpo: 1) HEBIAMOBIAHICTD IIiISAM CHC-
TeMU 11 CTPYKTYPH, CKJIQLy 1 MPOIIECIB B3aEMO/Iii OKPEMUX YACTHUH; 2) HEBIIMOBI/I-
HiCTb (DYHKITIH, TapaMeTpiB Ta CTPYKTYPHU OO PU3HAYEHHS CUCTEMH; 3) HEJOIKI
y B3aemMoJlii cucrtemu 3 cepenosuiieMm [17, c. 27-28].

BoueBu/ib KOJKEH i3 BKa3aHUX BapiaHTIB MOKe PO3IJISAATUCS K IPobjieMa icHY-
10401 CHCTEMU 3aT00ITaHHsT 3JIOYNHHOCTI. AJie pOOOYNM y HAIIOMY JOCJIKEHHI MU
obpaJsiv ApyTUil BapiaHT BU3HAYEHHSI TIPOOJIEME, OKPECJIIOI0YH 11 SIK Hesionosionicms
Pynxuiil, napamempie ma cmpykmypu yici cucmemu wo0o i npusHauenms.

CrerpiuHuM BapiaHTOM BHpillleHHsT BKas3aHoi mpobjieMu OyneMo BBasKaTH
CTaH I1i€l cucTeMu, TP GKOMY BOHA 32 HAABHUX CTPYKTYPHUX €JEMEHTIB BUKOHY-
Basa 6 cBOI (DyHKINI MaKCUMaIbHO €()EKTUBHO Y BiAMOBIIHOCTI /10 CBOTO TPU3HA-
vyeHHs i 3a6e3neuyBasa 6 TOCSITHEHHST METH CBOTO CTBOPEHHSL.

Bubip mouxu 3opy nonsrae y Bubopi rakoi ocobu, 3 TOUKU 30Py SAKOI cucTeMa
PO3TJISIIAEThCS HAMGIIBII TOBHO, Y HANOIIBININA BiMOBIAHOCTI 1100 1ijell aHa-
aizy. Tox i1 CUCTEMHOTO aHasi3y B MesKax 1€l po6OTH MU OOMPAEMO TOUKY
30py HAYKOBIIS, SIKUI 3alliKaBJeHUl y HaibiJbII TOBHOMY BCTaHOBJIEHHI BijO-
MOCTeil PO cucTeMy 3ano0iraHHs 3JI0YMHHOCTI Ta 30iablIeHH] i1
y 3amobiranHi 3JI09MHIB.

KonTtekcT posrisay cucreMu — I1ie OTOYEHHS, KOPJIOHU 1 30BHIIIHI YMOBH,
B SIKUX PO3IJISI/IAEThCST cuctema. Konwmexcmom posensioy cucmemu 3anobieanms
3n0uunHocmi OGyIeMO BBaXKATH CyYacHe YKpPaiHCbKe CYCIIIbCTBO. Y CUCTEMHOMY
aHamisi Oymemo BpaxoByBaTu: 1) HasiBHI MaTepiajbHi, iHbopMariiiiHi Ta ¢dinan-
COBIi pecypcu CyCITiJIbCTBA B MeXKaxX TEPUTOPii KpaiHu; 2) HasiBHE HAceJeHHS Kpa-
iHM; 3) HOpPMaTWBHE PETYJIOBaHHSA CYCHIJIbHUX BiJIHOCUH Ta TPAaBOTOPYIIEHbD;
4) HasIBHI BiJIOMOCTi PO 3apeECTPOBAHY Ta JIATEHTHY 3JOUMHHICTb; 5) CTAH IIPU-
POIHBOIO CEpPelOBUINA B KpaiHi.

3ais ¢cBOro (PyHKIIOHYBaHHS cHCTeMa 00OB'SI3KOBO MOBMHHA OYyTH BiIMeEKO-
BaHa BiJl 30BHIIHLOTO cepeoBUIa kopdonamu cucmemu. Tox npu (HopMyTiOBaHHI
pobJIeMU OKPECIIOIOTh KOPJOHU CUCTEMH Ta ii 0TOueHHs (30BHIIIHE CepPeOBUIIE).
Kopdonu cucmemu — e 1) jminist abo TOBEPXHSI B JESIKOMY MPOCTOPI, IO PO3Ii-
JISIE caMy CHCTeMY i HaBKOJIMIIHE cepeioBUIlle (JlepsKaBHUIT KOP/JIOH, MeXKa 3aIl0Bi/l-
HUKa, Me)Ka TePUTOPii iCHYBaHHS BUIY TBAPUHHOTO CBITY i T.II.); 2) MeXi, 0 SIKUX
MOMIMPIOETBCA M Y IKUN 3/IMCHIOEThCS Kepytoda iHdopMmarttis cuctemu (Meska il
CYIYTHUKOBOI HaBiTAIlilHOI CHUCTEMU; KOPJOHU, Y AKUX IPOCIYXOBYIOTHCS XBUJIL
pamionepenasaya Tomio). Kopaonu Mmoxyts Oyti: 1) MmaTepiasbHiuMK (CTaBOK, 03€PO,
Mope, JepskaBa); 2) BipryasbHuMu (YSABHUMU) — CTYJIEHTChKA IPyIia, BUPOOHUYMIA
KOJIEKTUB. 3 ypaxXyBaHHSM I[bOTO BIPTYAJIbHUMHU KOPJOHAMU CHUCTEMU 3aTOOIraHHsT
3JIOYMHHOCTI JIOIIJTBHO BBasKaTH BipTyaJbHE PO3MEKYBaHHS MiK Cy0’€KTaMu 3aIio-
GiraHHsI 3JIOYMHHOCTI Ta OXOPOHIOBAHUMU CYCITIJIBHUMU BiTHOCHHAMHU.
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Omouennsm (306niwnin cepedoguujem) CUCTEMU BU3HAYAIOTH CYKYIHICTDH
00’exTiB, sAKi 1) B IIMBAalOTH HAa CHUCTeMy; 2) Ha sIKi BIJINBA€ caMa CHUCTEMA;
3) € inpedepentaumu st cuctemu [19, c. 44]. Buainsge cepenoBuiiie /g cucreMu
(abo cucremy i3 cepefoBUINA) AOCAIIHKK, IO BigokpeMaioe (0OMexye) 00 eKTH,
SIKI BKJIIOYAIOTBCSI B CUCTEMY BiJI IHIIMX BiAMOBIZHO J0 JIESIKOTO HAaGOPY IiJTbOBUX
kpurepiis. IIpu nmobynoBi Mozeni cepegoBuiia 3 yciel MHOKUHU 00’ €KTiB, 110 3Ha-
XOATHCS 1032 MeKeI0 CUCTeMU, BUIJISIOTH JIIe aKTUBHO B3a€EMOJIi0Yi i3 cuc-
temoro. Taky yactuHy 06’€KTiB HA3MBAIOTh aKTyaJbHUM cepeoBuiiem [17, c. 85].

3OBHIITHIM CEPENOBUINEM 1T CUCTEMU 3aro0iTaHHs 3JIOYMHHOCTI, Ha HaIly
JIYMKY, € OXOPOHIO8AHI CYCNIIbHI BIOHOCUHIL.

Sk GyJs0 BKa3zaHO, OCHOBHOIO METOI0 CHCTEMHOTO aHATI3y € MOOYI0Ba y3araib-
HIOIOYOT MOJIei B3aEMOJIiI JOCiIKYBaHOTO 00’€EKTa 3 OTOUYIOYMM CEPEIOBHUIINEM
y KOHKPETHIil cuTyallii, Ha IiAcTaBi Kol po3poOsioThCS PEKOMEHAAIll A/t BUpi-
menHst icaytovoi mpobsiemu [17, ¢. 15]. ¥ KOHTEKCTi BUKIAZEHOTO METOI0 CHCTEM-
HOIO aHaji3y CHUCTeMH 3alo0iraHHs 3JI0YMHHOCTI OYyZEeMO PO3YMITH BHPIlIEHHS
npobsieMu mifBUIEHHS 11 eeKTUBHOCTI, TOOYI0BA y3araJbHIOIYO0i 3MiCTOBHOI
MOJIesIi B3AEMOJIIT 13 CYCHIJIBHUMU BiJHOCMHAMU (TIPABOMIPHUMHU Ta 3JI0YNHHUMUN )
B CYJaCHMX YMOBaX YKPaiHCHKOTO CYCIiJIbCTBA.

HasiBricTh mpobJieMn y cUCTeMi B KO)KHOMY pasi TIOPOUKYE 3aBiaHHs (Teope-
THYHe abo IpaKTUyYHe), sike TOTpeby€e CBOro PO3B’si3aHHs 3 MEBHOIO MeTo0 (KiHIle-
BUM Pe3YJIBTATOM, 1[0 € €KBiBAJEHTOM BUPIIIIEHHST TIPOOJIEMH ).

[Toxo Hamioi pobOTH 3aBIAHHIM CUCTEMHOTO aHAJi3y CHCTEMU 3am0OiTaHHs
3JIOYMHHOCTI OyZIeMO BBa)KATU BUSIBJIEHHS CIIOCOOIB TiBUINEHHS e(heKTHBHOCTI
1[i€i CUCTEMU y JIOCSATHEHHI 11 MeTH, HaJlaHHS PEKOMEH Al 111010 BiIIOBIIHOCTI
(ynkIiii, mapamMeTpiB Ta CTPYKTYPH Ili€l CUCTEMHU TO/0 ii npusHaveHHs. Kinte-
BUM pe3yJbTaTOM — €KBiBaJEHTOM BHUPIIIeHHs TPOOJEMU, MAlOTh CTATH PEKO-
MeHIalii 10/0 YAOCKOHAJEHHSI CUCTEMU 3aI00iraHHs 3JI0YMHHOCTI B Ha3BaHUX
acleKTax Ta 3MeHIIeHHs KiJIbKOCTI 3JI0YUHIB.

Bucnoexu ma nepcnexmueu docaidxicensv y ybomy nanpamxy. Ha nacryn-
HOMY eTari cJij 3i6paTi Ta ompamoBatu iHOPMAIlilo PO CUCTEMY: iCTOpPUY-
HUW aHasi3 (FeHeTWYHUH Ta MPOTHOCTUYHUN aclekT), cyOCTpaKkTHUIT aHasi3,
CTPYKTYPHUI aHasi3 (BUSBIEHHS 3aKOHOMIPHOCTEIl KOOPAMHALIITHUX Ta CyOKO-
OPJMHAIINHUX 3B’ 5I3KiB eJIeMeHTIB cuctemMu), GyHKIIIOHATbHUM aHaJi3 BHYTPIll-
HBOTO Ta 30BHIIIHBOTO (DYHKI[IOHYBaHHS (aJalTUBHA Ta aJallTyloya aKTUBHICTD),
indopmartiinuii onuc cucreMu. Y MOAaJIbIIOMY Ha TijgcTaBi 3i6paHoro marepi-
ay HeoOXizHo Oyme moOyayBaTH MOJEJNb CUCTEMU Ta PO3POOUTH PEKOMEH/IATIi1
I[O/I0 ICHYI0UUX TIPOBJIEM.
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Background of the system analysis of crime prevention of properties of criminality

Socio-economic processes in Ukraine in the last years require scientific researches which would
become the proper theoretical subsoil of reformation of the law-enforcement system.

Consider perspective a system method in researches of criminology. The analysis of the systems
of law-enforcement sphere to this time remains actually not developed.

Researches, where on principles of system method prevention of criminality would be examined,
in domestic criminology relatively a bit. O. E. Manokha in dissertation in criminology did an author
expound the analysis of «Systems results it system criminology to the analysis in number high-quality
indexes of criminality in Ukraine for period 1972 - 1995 y., showed the system of its connections with
practice of prevention of crimes. O. Frolova. on principles of the systems exposed practice of criminal
punishments in Ukraine. Author specified that efficiency them separate kinds are not identical and
system depends on many social factors.

The aim of article is to presents the results of a systematic analysis of the formal procedures
prevent crime in Ukraine.

The purpose of crime prevention as an artificial system is defined as the absence of crime - penal
violations of existing social relations, preservation of the latter.

Purpose of the system of crime prevention - keeping people from violating the legitimate social
relations, blockades or start a potential criminal activity.

For a system of crime prevention functions can be considered a means of keeping the population
from criminal acts and termination initiated criminal attacks.

The problem of crime prevention system - inconsistency functions, parameters and structure
of the system to its destination.

Context of the system of crime prevention - a modern Ukrainian society.

Virtual border crime prevention system it is advisable to consider virtual demarcation between
the subjects of crime prevention and social relations protected

The external environment for the system to prevent crime in our opinion are protected social
relations.

The purpose of system analysis system to prevent crime we mean to the improvement of its effi-
ciency, building generalizing the content model of interaction with social relationships (legitimate and
criminal) in modern conditions Ukrainian society.

Objective analysis of the system of crime prevention - identifying ways to improve the effective-
ness of the system in achieving its goal, to provide advice on compliance functions, parameters and
structure of the system to its destination.

Thus the aims of the probed system are grounded in the article; its problem and context
of consideration is formulated; the point of view of analyst, scopes of the system, surroundings,
purpose and task of analysis of the systems, is determined. In subsequent it must be carried
out collection and working of information about the system: historical analysis (genetic and
prognostichniy aspect), substraktniy analysis, structural analysis (exposure of conformities to
law of co-ordinating and subco-ordinating combinations of elements of the system), functional
analysis of the internal and external functioning (adaptive and adapting activity), informative
description of the system.

Key words: system method; analysis of the systems; prevention of criminality.
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MOHATTA AXKEPEA KPUMIHAABHOTO MPABA YKPATHU

Cmammst npucesuena 00CriOACeHHI0 NOHImms oxcepes Kpuminaiviozo npasa. Hasedenuil ananis
nidxodie 0o eusnavenns nouwamms <oxcepeno npasas. Ha nidcmasi rpynmoenozo 00CrioNcens uunmozo
3akonodascmea Ykpainu 6UOKPeMACHO 03HAKU OXcepell KPUMIHALLHOZ0 npasa. 3a donomozoio iHdyKmue-
1020 MemoOy 00CIONCeHNH HAOAHO BUSHAUECHNS OHCEPeIl KPUMIHAILI020 npasd. Pobumvcs 6uchosok wo0do
Heo0XIOHOCMI BUSHANHSL CYD0B020 NPEUCOCHMY ONCEPELOM KPUMIHAILHOZO NPAsa YKpainu.

KmouoBi cioBa: /pkepesio TpaBa; [yKepesia KPUMiHATBHOTO MPaBa; O3HAKH [[KEPEsT KPUMiHATb-
HOTO TIPaBa; CyM0BUI Tpere/ieHT; KpuMiHampbHII Kofleke YKpaiHu.

Coxuxan A. C., couckarenb Kadenpsl yrojgosaoro mpasa Ne 1, HammonanpHeiil iopuanyeckuit
yHUBepcuTeT nMenn SApocaasa Myzaporo, Ykpanna, r. XapbKoB.
e-mail: anna.sohikyan.91@mail.ru

IlonsiTHE HCTOYHHKOB YTOJOBHOTO MpaBa YKPaWHBI

Cmamws nocesiujena uccied08anulo NOHSIMUS UCMOYHUKOE Y20l068H020 npasa. Clenan anaius
n00x0006 Kk onpedeienuio nousmus ucmounux npasa. Ha ocnosanuu gynoamenmanvrozo ucciedo-
8aHUsL OelicmByowezo 3aKkoH00ameivcmea YKpaurvl 6vl0efeHvl NPUSHAKU UCMOYHUKOS Y20I08HOZ0
npasa. C nomowpio uHOyKmusHozo memooa ucciedos8anus 0ano onpedeienue NOHAMUs UCMOYHUKOS
Y201061020 npasa. Jleraemcs 6vi600 0 HEOOXOOUMOCU NPUSHAHUS CYOLOH020 NPEUeIenma UCTOUHI -
KOM Y20J]108H020 NPasa Yxkpaunul.

KimoueBble ci0Ba: NCTOYHNK TIPaBa; MCTOUYHUK YTOJOBHOTO 1TPABa; MPU3HAKU MCTOYHUKOB YIO-
JIOBHOTO TIPaBa; CyAeOHBIN TIPeIeIeHT; YTOIOBHBIN KOJEKC YKPAUHBDL.

Iocmanoerxa npodoaemu. J[nHamiaamii pO3BUTOK KPUMiHAJIBLHOTO TIpaBa, 00y-
MOBJIEHHMII HeOOXiZHICTIO TOIIYKY HOBHMX cIIOco0iB i 3ac00iB pearyBaHHs Ha 3J10-
YUHHICTD, BiZIPOJINB HAYKOBUH iHTEpEC M0 MPOOJIEMAaTUKU JKePeN JaHOol Tasyai.
AKIo TpOTATOM OCTaHHIX AECATUJITH Yy BITYM3HAHIN HayIll MaHyBaja JIyMKa
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1po Te, MO EANHUM JIKePeJiOM € BUKJIIOYHO 3aKOH, TO OCTaHHIM 4YacOM BOHA BCe
yacTine miggaeTbess Kputuii. 3okpema, b. III. IlomBa BBakae, 10 pilteHHS,
npuiinsaTi Bepxosuum Cyznom Ykpainu, MaioTh HabyTH cTaTyCy CYAOBOIO Mpele-
nenty [11, c. 25]. 0. A. [TonomapeHnko BKasye, 1o pinieHnust KoHcTuTyIiitHOTO
Cyny VYxpaiau mojo BianosigHocTi Konctutytiii Ykpaiau (KOHCTUTYIIHHOCTI)
MTOJIOKE€Hb KPUMIHAJBHOTO 3aKOHY, a TaKOK YMHHI MIXKHAPOIHI TOTOBOPHU, 3TOY
Ha 000OB’A3KOBiCTh sIKMX HajaHo BepxosHowo Pajpoio Ykpaiuu, 3a yMOBH, IO
ocraHHI 0e3rocepesHbO BU3HAYAIOTh, SAKi AiIsIHHS € 3JI0YMHAMM Ta SIKiil BiAmo-
BI/IaJIbHOCTI T/JIATAIOTH 0cOOM, IO IX BYMHWUIW, MAIOTh OyTH BU3HAHI 4acTH-
HOI0O KpuMiHaJabHOTO 3akoHonaBctBa [10, c. 43-44]. [/lesixi BUeHi PoO3TIg1a0Th
[IpaBOBUH 3BMYAW K JKepesio KPUMiHAJIbHOTO 1paBa, IPU 1[bOMY BOHU He
BUKOPHUCTOBYIOTH 110 BiJ[HONIEHHIO /10 HOPMAaTHUBHOTO 3BUYAlO0 TEPMiH </[XKepeJio
KpUMiHaJbHOTO TIpaBar» [2; 4; 13].

3ayBaXUMO, MO MPU BCbOMY PIZHOMAHITTI TOTJISIIIB HA TMPUPONLY JIKepest
KPUMIHAJIBHOTO TpaBa BUEHI Ta MPAKTUKU CTABJATD I/l CYMHIB NPUHAJIEKHICTh
TOTO UM iHINIOTrO JiXKepeJsia 1mpaBa 0 PO3psly KpuMiHaibHO-TIpaBoBUX. Ha Hain
MIOIJISA/T, BUPIIIEHHS 3a3HAYE€HOr0 MUTAHHS 3HAXOUTHCA B IJIONMHI BU3HAUYEHHS
CaMoro TIOHATTS JIPKepes KPUMiIHAJIBHOTO TpaBa. AJKe /IS BCTAHOBJIEHHS IOPH-
JUYHOI TPUPOAU OY/b-SIKOTO IHCTUTYTY MOTPIOHO YiTKO 3’ICyBaTH €TUMOJIOTIUHE
i mpaBoBe 3HaYeHHs NMOHATTSA (TepMina). [lorogumocs 3 Toukoio 3opy M. 1. Kosa-
JIbOBA, SIKNI 3ayBaXKye€, 1110 11/ BU3HAYEHHAM 4y jlediHiIli€l0 PO3YyMIiETHCS T10sC-
HeHHs1 ab0 CeHC 1 3HaYeHHs Oy/b-sIKOTO TePMiHa YU 00CATY, 10 HOTO BHPAKAE
el TepMiH yepe3 MoHATTA [7, c. 14].

OueBHiHO, 1O MOHATTA SIK TakKe He 3/aTHe IJIKOM Ta MOBHICTIO BUPINIMTH
3a3HayeHy Hamu TpoOseMy. Bijbin TOro, BUSHAYEeHHST KOJA [KEpeJ KPUMiHAIb-
HOTO TIpaBa MOXJIMBE JIVIIIE TiIHKHM Yepe3 BUOKPEMJIEHHST HU3KHM O3HAK i3 TTOHSTTSI.
AKe TIOHATTS «JKepeJsio KPUMIHAJIBHOTO IpaBa» — Ile BU/IOBE HOHATTS 110 Bijl-
HOLIEHHIO /[0 JKepeJl IIpaBa B 1ijoMy. Sk i Oyib-sgKe IOHATTS B HayIli, BOHO Ma€
I'PYHTYBATUCS Ha 3arajibHOTEOPETUYHUX KOHIIEII[iX.

Axmyanonicme memu. Cyrniepedyku MIOAO0 MOHATTS <«/Kepesia TMpaBa» Tepi-
O/IMYHO BWHUKAIW B Pi3Hi ictopmuHi enoxu. KoncraryBaB 3azHaueHuil ¢axr
i C. @. Keuek’stH, axkuil 1mucas, 10 3a3HadyeHe MMOHATTS HAJIEKUTh [0 YMCJa Hali-
OLJIBINT HE3'sICOBAaHWX y TEOPii MpaBa, ajske He TiJIbKU BiJICYTHE 3araJbHOTPUITHSTE
BU3HAYEHHS 1[bOTO IOHSATTS, @ HaBiTh AUCKYCIHUM € caM CeHC, SIKUH BKJIAQJAI0Th
y 1eit kontent [8§, c. 3].

Ha namr morsiaz, BiAnoBib Ha ITUTAHHS CTOCOBHO KOJIA JiKepeJs KPUMiHAJb-
HOTO MpaBa Moske 6a3yBaTHCsS BUKJIOUHO HA 3’SICyBaHHI MOHITTS 1 03HAK TaKOTO
JoKepesa. [Hakime Kaskydw, TiJTbKM Te SIBHUINE, sIKe MOBHICTIO Oyje BiAMOBigaTh
yCiM HayKoBO OOIPYHTOBaHMM O3HAKaM JJKePes KPUMiHAJIbHOTO IpaBa, il MOXKe
OyTH BigHeceHe 10 iX KoJa.

Ananiz ocmannix odocaidxwcenv i nyonikayiu. JlocyiyKeHHIO 3arajib-
HUX 1 OKpEeMUX IUTaHb JiKepesJ KPUMiHAJIbHOTO ITpaBa MPUCBATUJIMU CBOI Npaili
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II. TI. Auxppymko, M. I. baxanos, 1. B. backos, €. B. bmaros, . M. bpaiinin,
A. 1. Bobunes, B. M. Tanxin, JI. /I. Tayxman, 1. d. Tontap, A. E. JKanincekuii,
B. II. Kongxin, B. T. Kyuep, /. B. Kyxuiok, B. O. Haspouskuii, A. B. Haymos,
K. B. O6paxues, M. 1. Ilanos, M. C. ITanees, O. 1. Papor, A. C. IllxsamoyHi-
kos, M. JI. Hlapropoacwkuii, I. ®. Illepmenesuy Ta inmi. IxHiMu sycuaasamu
Oy BHOKPEMJIEHHI i onmucaHi OKpeMi O3HAKU JKepea KPUMIHAJbHOTO IMpPaBa,
BUPOOJIEHO OCHOBY JIJIsSI BU3HAYeHHsT AeiHiMiil TOCTiKYBaHOTO TIOHSTTS TOIIIO.
Pasom 3 TuM 6araTo I0JI0KeHb Po3po0JIsAgocs B Mepiojl MaHyBaHHS PaAsHCbKOI
CHCTEMMU IIPaBa Ta BIIMOBIHNX 11l HAYKOBUX KOHIIEII[i}l, OKpeMi 3 SIKMX ChOTO/IHI
PO3TJILAI0THCS CyIepeUInBo.

Mema cmammi — BU3HAYeHHS TMOHATTS </Kepesja KPUMIHATbHOTO TTPaBas.
3aCcTOCOBYIOYM 1HIYKTUBHUM METO]| M3HAHHS Ta JOKTPUHAJIbHUN aHawii3 dop-
MaJIbHUX 1 MaTepiaJbHUX JKepes KPUMIHAJIbHOTO IpaBa, MOKHA BUOKPEMUTU
HU3KY O3HaK, 32 JIOMOMOTOI0 SKUX MW /[aMO BU3HAYEHHS TOHATTIO <J[’KEPEJIO
KPUMIHAJIBHOTO TTpaBas.

[cTopryHO TEpMiH <«/Kepesio TpaBa», 3a TBEP/KEHHSIM HU3KH aBTOPIB, OYyB
Brepuie 3acrocoBanuii Titom JliBiem, skuii HasBas 3akoH XII TabauIb «IKepesIoM
BCHOI'O IIyOJIYHOrO i MpuBaTHOrO Ipasa» [2, c. 51].

Busnauennst OHATTS JpKepes TpaBa Jloci 3anumiae noje jjst auckycii. Tak,
[ ©. [leprieneBny mij JKepeaaMy MpaBa MaB Ha yBasi: a) CUJIM, SIKi CTBOPIOIOTH
npaso (Bosisg Gora, Hapoy, Jep:KaBHa Biajaa); 6) Martepiaau, MOKJaJeHI B OCHOBY
3aKOHO/IAaBCTBA; B) ICTOPUYHI IaM’ITKH, <KOJM MaJi0 3HAUEHHS [il04ye IpaBo»;
r) 3acobu mizHaHHS YUHHOTO mpasa [15, ¢. 368-369].

M. 1. IlanoB 3a3Hauae, 10 TEPMiH </KepeJsia MpaBa» 3aCTOCOBYETHCS B JIEKiJIb-
KOX 3HaYeHHAX: 1) B MaTepiaJbHOMY — TI¢ €KOHOMIiUHI, TOJITUYHI, TyXOBHO-KYJIb-
TYpHi MificTaBu, SKi MOPOUKYIOTh 4i 00'€KTUBHO OOYMOBJIIOIOTH BUHUKHEHHS
(CTBOpEHHST) MPaBOBUX HOPM; 2) B i/I€OJOTIYHOMY — IPaBOBa 1 MOJITUYHA CBi-
OMICTh cy®’€KTiB MPABOTBOPUYOCTI, MO JIEKATh Y MATPYHTI (hOPMYBAHHS TTPABO-
BUX HOPM; 3) B PETPOCIEKTUBHOMY — ICTOPUYHI NaM’dTKH, Mi3HAHHS SKUX HAJA€
MOXKJIMBICTb BUSIBUTU 3MICT i CYTHICTb IpaBa MUHYJOTO i WOro IPaBOBUX HOPM;
4) B opMaTbHO-IOPUAMYHOMY — cIiocib i hopMma, 3a JOMOMOTOI0 SIKMX Jep:KaBa
HaJIa€ y TIPaBOBUX aKTaX MEBHUM y3arajbHeHUM (opmMaM TOBeIIHKH (JisTHb)
3arajbHO0O0B I3KOBOI (FOPUAMYHOI) CHUJIM YK BCTAHOBJIIOE 3a00POHM MO0 BYM-
HEeHHS BIANOBIAHUX AidgHb. /laji aBTOP JAOXOAUTh BUCHOBKY, 1110 B aCIHEKTi pO3-
[SAyBaHUX IUTaHb HAaWOLIbII BaKJUBUM € OCTaHHE 3HadeHHs. IIix [pKepesrom
KPUMIHAJBHOTO TTPaBa B opuandHomy (popmasibroMmy) fioro 3Hadenni M. 1. [Tanos
PO3YMI€ IiiICTaBU BU3HAHHS HOPMATUBHO-ITPABOBUX aKTiB, IPUWHATUX Y BCTAHOB-
JIeHI 3aKOHOM IOPUANYHIN Tpoleaypi Ta HopMi, IO MICTATh KPUMiHAJbHO-TIpa-
BOBI HOPMU, AKi Peryioi0Th KPUMiHAJIbHO-TIPABOBI BiIHOCUHU B YKpaiHi i Ha I1iil
mizicTaBi BiHOCATHCS 0 cepu (Tanysi) KpumiHaabHOro 1pasa [9, c. 35].

A. B. MinkeBud BKasye, 10 IOPUATNIHUME JKepegaMu abo ¢opMaMu mpaBa
«€ odiniitai popmu BupakeHHs i 3akpimieHHs (3MiHM ab0 CKacyBaHHs) TIPABO-
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BUX HOPM, 1[0 J1I0Th B paniii gepxkasis [1, c. 230]. M. M. Baiitin, y cBoio uepry,
nig gopmoio (mKepenom) posyMie meBHi crmocobu (mpuitomu, 3acobu) BUpa-
JKeHHS JepsKaBHOI BOJII cycmiabeTBa 3, c. 67].

[Tix joxepesoM mpaBa HacaMIlepea CJIif posyMmitu Ti dakth, ski Gesmoce-
peaHbo 06YMOBIIIOIOTh BiIMIHHICTh TPABOBUX COIaJIbHUX HOPM BiJ HE MpaBo-
BUX 1 BU3HA4YaIOTh, TaKMM 4uHOM, crenudiky npasa [1, c. 230]. He moxna He
B34TU 10 yBaru BuzHaueHHs nousartss C. @. Keuek'sHoMm, sSKuii migKpecaioBas,
[0 JKepesio IpaBa B MaTepiaJbHOMY CEHCI — Ile HPUYMHM, AKi 0OYMOBJIOIOTH
3MICT TIpaBa, a [PKepeJio mpaBa B GOpMaTbHOMY CEHCI — I1e TPUYNHN I0PUANIHOT
0608’s13k0BOCTI HOpM |8, c. 3-5].

Anamizyroun Takui TiAXiZ, MU JJOXOJMMO JIOTIYHOTO BUCHOBKY, IO JiKepesa
paBa B MarepiaJbHOMY Ta (hOPMAJbHOMY CEHCI iICHYIOTh $IK ABi OKpeMi cyOcraH-
11, mpuuoMy ojHa cybcranilis (MaeThcs Ha yBasi MaTepiabHUN ceHe) 00YMOBIIIOE
inmty (opmanbHUii ceHc).

Bumesrasane po3meskyBaHHSI MOHSTH JpKepes TpaBa MpPUTAMaHHE i TparsiM
A. E. JKanincekoro, skl BBaxkaB, 1110 BXKUBAHHS TOHSTTS JIKepesia 1paBa B Marte-
piaJIbHOMY CEHCI SIK TOTO, IO TIOPOJIKYE TPABO, € HEMOPO3yMiHHAM. BiAmoBifHO
JI0 3BUYHOTO MO3HAYEHHST TOTO, MO TOPOJIKYE iHIIE SIBUIE YW BILIMBAE HA HHOTO,
Kpalle KazaTu 1mpo (hakTOpH, JeTepMiHAHTH, PYNIHI CUJIW, YMOBH, TIPOIECH CTa-
HOBJIEHHS, TTOXO/KeHH Toto [6, c. 288-289].

Takum umnom, A. E. JKamiHcbkuil AifilIoB BUCHOBKY, IO PO3TJIsgaTH Tpeda
smte (popmasbHi pKepesia KpuMiHaabHOTO TIpaBa. /lomyckaemo, 1Mo B JaHOMY KOH-
TEKCTi MOBa ¥i/ie TIPo crocoOu 3aKPilyIeHHs Ta iCHYBaHHSI HOPM ITpaBa.

V3arajbHEeHHS iCHYIOUMX TOYOK 30py Ha 1PpobJIeMy KepeJl IpaBa IIPUBeEJIO Bue-
HUX /10 AYMKH, IO T/l HUMUA Po3yMiloThest: 1) (akrtopu, 3 SAKUX BUILJINBAE TIPABO,
JUKepesa M3HaHHs MpaBa; 2) OCHOBA, 3 SIKOi MOXOAUTH MPaBo; 3) Te, MO MIiCTUTH
paBo, T/l SIKMM PO3YMIIOTHCSI HOPMU, BCTAHOBJIEHI ab0 3akpiljieHi Ha TTEBHOMY
eTarri MaHiBHUM KJacoM; 3) MarepiajibHi YMOBU JKUTTsI CYCIIIbCTBA; 4) hopma abo
crocib yTBOPEHHS, BUHUKHEHHSI i BUPaKEHHsI HOPMHU TIpaBa, TOOTO Te, 3 4OT0 BUILIH-
Bae 000B’sI3KOBa CUJjia OCTaHHbOI [6, ¢. 289)].

Taxkum unHOM, JKEpesa KPUMIHATBLHOTO TIpaBa 3aJeKHO BiJl PI3HUX KPUTEPIiB
(manpukaaz, GopMu i 3MiCTy) MOXKHA PO3IJIAaTH 3 pisHux Ookis. IIpore mpomnomny-
€MO PO3TJIAATH iX Jintiie B (hOPMATbHO-IOPUANIHOMY KOHTEKCTI.

Hopinsroun aymky A. E. JKaniHcbkoro, morogumMocsd 3 WOro TBEPJKEHHSIM,
mo gedininii Takoro poay MOBMHHI OyTH aJanToOBaHi 0 MPaBOBOI Marepii Kpu-
MiHAJILHOTO TIPaBa, M0TO 3aB/laHb, IPUHIIUITIB, 3MICTY BUKOPUCTOBYBAHUX ITPAaBO-
BUX 3ac00iB. IHIIMMU cI0BaMM, BOHM IIOBMHHI BioOpaskaTu clieliaibHi 03HAKK
JIKepes came KPUMiHAJbHOTO 1IPaBa, He irHOPYYU IIPU 1bOMY O3HAKH, BJIACTUBI
BciM jKepesiam mpasa |6, c. 230].

3a3HaunMo, 10 OjiHA KPUMIHAJLHO-TIPAaBOBA HOPMa MOKe OYTH BHCJIOBJIEHA
B JIEKIJIBKOX TIPaBOBUX akTax. [IpoTe mocrae 3anmuTaHHs: KO KPUMiHAJIBHO-TIPA-
BOBa HOpMa He Ma€ €/IMHOI (JOPMU BUPAKEHHS, TO KU 3MICT KPUMiHAJIbHO-TTPABO-
BOI HOPMM MO’KHA BBAJKATU JIZKEPEJIOM?
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Binomoio € mo3uilig BUEHWX, BIJMOBIIHO /0 SKOI KPUMIiHAJIbHO-IIPABOBI
HOPMU OTOTOKHIOIOTHCA TIJIbKU 3 HOPMaMU-IIPABUJIAMU TTOBEJIIHKH, 1110 CJIYTYE
Mi/ICTaBOIO JIJISi HEeBU3HAHHS IOPUAMYHUMU JKepesiaMy KPUMiHAJbHOTO IIpaBa
TUX MPaBOBUX aKTiB, SKi y CBOEMY 3MICTi MarOTh yCTaHOBUMiT ab0 A0JaTKOBUI
XapakTep.

[H1Ia mo3uTlisi BYEHUX TPYHTYETHCS HA TBEPJIKEHHSX TPO Te, MO0 (GopMasb-
HUMH JiKepeJaMyi KPUMIHAJIBHOTO ITPaBa MOXKYTh BBAXKATUCh HE TiJIbKK Ti TPABOBI
aKTH, B IKUX 3aikcoBaHi MepBiCHI HOPMATWUBU, a ¥ MPABOBI aKTH, 10 MICTSATh
BTOPMHHI, ITOXi/{HI npaBoBi HopMmu. Ha aymky nux Byenux, nocranosu Ilnenymy
BepxoBuoro Cyny ¥YkpaiHum He MOKHA BiJJHOCUTH 10 JIKepes KPUMIHAJIbHOTO
IpaBa, OCKIJIbKY iX 3MICT CTAHOBJISATH HE MEPBICHI HOPMHU, a JINIIe KOHKPETU3aIlisd
IIPUITHCIB TIEPBICHUX HOPM.

Amnamizyioun BKasaHi MiAX0AW, MU He TMOTO/KYEMOCH 13 3a3HAYEHOIO0 BUIIE
MO3UINEI0, aJyKe s TOro, 00 BU3HAYMTHU BIAMOBIAHWI IPaBOBUII akT, Tpeba
3’sicyBaTH MpeaMeT IIPAaBOBOTO PeryaioBaHHS (PAKTUYHUX IOPUAMYHUX HOPM, IO
B HbOMY MICTATbCH. SIKIO MpaBoBa HOPMa PETYJIIOE KPUMiHAJIbHO-TIPABOBI BiJl-
HOCUHU (30KpeMa, CYCHIiJIbHI BiIHOCUHU, 1110 BUHUKAIOTh B PE3yJbTAaTi CKOEHHS
3JI0YMHY MIiXK Zep:KaBoi0 Ta 0co00I0, sIka WOro BUMHUJIA, Peais3allieio rpoMas-
HaMU TpaBa Ha 3alOJisIHHS MIKOAU MMPU HAasIBHOCTI 0OCTaBUH, IO BUKJIOYAIOTH
3JIOYMHHICTD AISHHS, Ta iH.), TO HOPMAaTUBHO-TIPABOBUI aKT, B SIKOMY BOHA 3aKpi-
IJIeHa, CJiJ1 BBAKATU JXKEPEJOM KPUMIHAJIbHOTO IPaBa.

PosBuBaloun 3aznaueny Tesy, 3ayBasKMMO, 1110 JIesiIKi HODMAaTUBHO-TIPABOBI aKTH
MatoTh KOMILUIEKCHUIT XapakTep abo BifiHECeHi 0 iHIMX rajyseil 3aKOHOIABCTBa,
MPOTE OCTAHHI MICTSITh OKPEMIi TIPUINCH, SIKI 32 CBOEIO CYTTIO € KPUMIHATBHO-TIPA-
BOBUMMU, OCKIJIbKM BU3HAYAIOTh KPUMIHAJIbHY BiJIMOBIAIbHICTD 32 BUMHEHHS 3JI0-
ynHiB. OTKe, TaKi HOPMAaTUBHO-TIPABOBI aKTU TAKOXK CJIJI PO3TJSIATH SIK JIKepeJia
KPUMIHAJILHOTO TIPaBa, MMPOTe TiJIbKU B Till YacTUHI, B SAKiil BOHU MICTATH 3a3HauYeH1
KPUMiHAIBbHO-TIPaBoBi mpumnucy. Takuii migxig, 30KpeMa, 3HAWIIOB CBOE BigoOpa-
»kenHd B npaisix B. M. Camconosa [12, c. 78-79].

Hopma KpuminaabHOTO IpaBa He MOKe icHyBaTH cama 1o cobi. Bona mae Oytu
3aKpilieHa y skiit-ueOyap popmi: mUcbMOBii abo ycHill. KO0 MU TOBOPUMO TIPO
(opmasbHi xKepesia KpUMiHAJIBHOTO MTPaBa, TO KPUMIHATBHO-TIPABOBI HOPMH MAIOTh
OyTH 3aKpirieHi B muchbMOBii (hopmi.

Dopma mpaBa € baratorpanHoio, 6araTopiBHEBOIO i GAraTO3HAYHOIO, He iCHYIO-
4oI0 BijokpemseHo. Bona He 3ajexuTh Bij 3micty siBuia. DopMasibHICTh Yy KpH-
MIHAJTBHOMY TIpaBi TPOSBJISETHCS B 3aKPITJIEHHI KPUMIHAJIBHO-IIPABOBUX HOPM
y HOPMaTHBHO-IIPABOBUX aKTaX. B aHa/si30BaHOMY HaMU acriekTi XoTiiocss 6 mpu-
AT 0coOMMBY yBary 30iry jzKepesa KpUMiHAIBHOTO TipaBa i iioro hopmu, To6TO
bopmampHO-TOpUMYHOMY actiekTy. HeBumazkoBo, Bci 3a3HadeHi BUINE JKepesia
ICHYIOTh y TIPaBOBIli CHCTEMi y BUTJIS/II HOPMATHBHO-TIPABOBUX akTiB. OTxe, dop-
MOIO JisKepeJ KPUMIHATbHOTO MpaBa Ma€ OyTH TEKCTyaJbHO BifloOpaskeHa HOPMA,
3aKpiljieHa B HOPMaTUBHO-IIPABOBOMY aKTi.
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Oxpim hopmu Ta 3MicTy, BasKJIMBE 3HAYEHHST Bifirpae cy0’exT, IKUil 3aKpiTIioe
Ty YU iHIIYy HOPMY 4K KPUMiHaJIbHO-TIPAaBOBY. Tak, 0OpUJAMYHA CHJAa 1 coIliajibHA
3HAUYHIICTh KOKHOTO JiKepeJsia TpaBa 3aJeXUTh BiJl TOTO, AKe Miclle B Jep:KaBHUX
opranax saiimae ganuii oprad. Iloxo mkepes KpuMiHaAbLHOIO IpaBa, XoTigocs O
Bi/I3HAYUTH, 11O TiJTbKM II€BHI OPraHM MalOTh IIOBHOBAa)KEHHS CTBOPIOBATU BiAIO-
Bi/IHI HOPMATMBHO-IIPABOBI aKTHU, BHOCUTH JI0 HUX 3MiHU i CKACOBYBAaTU OCTaHHI.
Tax, Bepxosna Pazna Ykpainu 37aTHa BIUIMBATA HA KPUMiHAJIbHE 3aKOHO/IABCTBO,
BHOCSIYM JI0 HbOTO 3MiHM. BijTak, HapojiHi gerytatu YKpaiHu MaloTh IIPaBO 10/a-
BaTH MMPOEKTH 3aKOHIB 111010 3MiHM KPUMIHATBbHOTO 3aKOHO/IABCTBA.

Buxonguu i3 11b0T0, BasKJIMBE Micile B JIaHOMY Pa3i Bilirpa€ HOPMATUBHICTb.
[Ilomo o3naku HOpMaTUBHOCTI cJifi morogutucs 3 A. E. JKamincbkum, Skuii BBa-
JKae, 1110 3a3Ha4YeHa BUIIE O3HAKA BUSIBJISIETHCS B MOXKJIMBOCTI BUKOPUCTAHHS 11bOTO
Cy/IZKeHHs OiIbIlI HiXK B OJHOMY BUIIQJKy, a TAKOXK SK IIeBHA CTYIIIHb IIOB SI3aHOCTI
azipecata gaHoi indopmaiiii XxapakTepoM 1i BIINBY Ha TOBE/IHKY .

ITpore popmu, 3micty i cyb’€KTa IPUIHATTS HEAOCTATHHO JJISI TOTO, 1100 AIATH
BUCHOBKY, SKi HOPMU CJIiJl BITHOCUTH /10 JKEPeJ KPUMiHAJBHOTO TIpaBa. TaKoK aHa-
JIIBYIOUM I1i KaTeropii, 1ie CKJaJHille BUOKPEMUTU TIEBHI O3HAKW JKepes KPHUMi-
HaJIBHOTO TIpaBa.

3ayBaKUMO, 10 Ba)KJIWBY POJb BiJliTPA€ MpoOIe/ypa TPUUHATTI TOTO YU
IHIIIOTO HOPMATUBHO-IIPABOBOTO aKTa, SKUI MiCTUTb KPUMiHAJIbHO-TIPABOBI HOPMU.
Tak, 3aKkOHO/IABCTBOM YKPaiHU YiTKO perjaMeHTOBAHUI MOPSIIOK, CTPOKU Ta iHIII
[poIle/lypHi MUTAHHS, IO CTOCYIOTHCS NPUHHATTSA Ta 3aKpillJIeHHS KPUMiHAJb-
HO-IIPaBOBUX HOPM.

Y 1bOMY KOHTEKCTI CJIijl 3BEPHYTH yBary Ha 3arajbHOOOOB’SI3KOBiCTb. AJKe
3araJjibHe BU3HAHHS JiPKepes KPUMIHAJTbHOTO MpaBa — Iie He TiJabKu Ti (hopMu Bifl-
HOTIIEHHST JiepKaBu i 0cib, siki MPOKUBAIOTHh Ha JaHiil TEPUTOPil, 10 HOPMATHUBHO
3aKpiNJeHuX MOCTYJaTiB KPUMIHAJIBHOTO MpaBa, a ¥ BU3HAHHSA 1 3aKpillJieHHI
HOPM MiXKHApPOJHOTO KPUMIHAJABHOTO MpaBa B HAIlIOHAJbHIN cucteMi. SIckpaBoio
LIIOCTpaIli€lo 1mboro € pineHHss €BPOMNERchbKOro Cy/y 3 TpaB JIOJAWHU, SIKi He
TiIbKY 00OB’SI3KOBI /I BUKOHAHHS YKpaiHOIO, aje il BU3HAIOTHCS YaCTUHOIO
HAI[IOHAJbHOTO 3aKOHO/AaBCTBA. Taka 03HaKa JKepes KPUMiHAJIbHOTO MPaBa, sK
3araJibHOOO0B I3KOBICTh, 3HAXOIUTH CBOE BUPAKEHHSI B TOMY, 1[0 KPUMiHAJb-
HO-TIPABOBI HOPMH, 3aKPIillJIeH] BiZINIOBITHUM YWHOM y HOPMATUBHO-IIPABOBUX
aKTaX, HOCATh ODOOB’SIBKOBMI XapakTep /s BCiX oci0, ski € cyb’ekrtaMu Kpu-
MiHaJbHOrO mpaBa. Taka Mo3ullisi MiATPUMYETLCS /1eP:KaBoOl0, a caMe TUM, 1110
HOPMU KpPUMiHaJbHOIO IIpaBa € iMmepaTuBHuMu. Heporpumanus KpuMiHab-
HO-TIPABOBKMX MPUIKCIB TsTHE 3a c060t0 BiAmoBiAHI caHkiii. Tak, mopyuieHHs
cy0’€KTOM KPUMiHATHHOTO MPaBa MOJI0KeHb KPUMiHATBHOTO KOJEKCY HEMUHYYE
HpuU3Beje 0 3aCTOCYBaHHS CaHKIIIi 3 OOKY AepiKaBu.

[Tpore icHyBaHHS BCiX IUX CTPYKTYPHUX eseMeHTiB (dhopma, 3mict, cyO’ ekt
Ta MpoIlelypa IPUIHSATTS ), HEMOXKJIMBE 6€3 CHCTeMHO-ieEpapXiyHuX 3B’s13KiB. Tak,
OJHI OKPeMO B3$Ti aKTU 1 BIAIOBIZAHO iX BUAM MaiOTh OiJbINy IOPUAMYHY CIHLILY,
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HiXK iHII, 1 y pa3i BUHUKHEHHS MK HUMHU KOJi3ifl mepeBara 3aBXKIW BUSIBJISA-
€ThCs Ha OOIli aKTiB, sIKi MAIOTh OiTbINy OpUANYHY cuiy. Tak, pimenus Koucru-
tyuiiinoro Cyay Ykpainu BOJIOIIOTH OiJIbIIOI0 CUJIOI0, aHiK HaBIiTh 3aKOHOAABYI
[PUITACH, TIPO 10 CBIAYUTH PillleHHs Y CHpaBi PO MPU3HAYEHHS CYAO0M OiJIbIi
M’SIKOTO TTOKapaHHsl, 3TiJIHO 3 SKUM B MMOAaJbIIOMY OyJin BHeceHi 3Minu g0 Kpu-
MiHAJIBHOTO KOJIEKCY YKpaiHu.

Taxi o3HaKM JzKepes KPUMIHAJIBHOTO TPaBa, SIK CUCTEMHICTh 1 1€PapXiyHICTb,
MU TIPOTIOHYEMO PO3TJISATH B €IHOCTI, 3 BUKOPUCTAHHAM JIAJeKTUYHOTO METO/LY
JIOCJTIJIKEHHSI, TT03asTK 11i CTPYKTYPHI eJIEMEHTH TiCHO TIOB’sI3aHi MizK CO0OIO.

CucrteMHICTh BUSBJSETHCS B HASIBHOCTI CTPYKTYPHUX €JIeMEHTIB, CUCTEMO-
YTBOPIOIOUUX 3B’SI3KiB, I[iJIiICHOCTi, aBTOHOMI1, Bi/ITHOCHOI CAMOCTIIHOCTI i IMHaMi4-
HOCTi. MU oTpuMyemMocs Tiei TOYKH 30Dy, 10 Oy/b-sKa CHCTEMA MpaBa caMa TIo
co6i aunamiuyHa. CHCTEMHICTD JiKepes KPUMiHATBHOTO TIPaBa JIa€ HaM MOJKJIMBICTh
He TIIbKY BUSIBUTH BHYTPINIHIN MeXaHi3M Jiii eJleMeHTiB, ajie il BijloOpaskeHHsT 1TX
caMmuX ejieMeHTiB. [epapXiuHicTh 3HAXOAUTH CBOE BUPAKEHHS B CyOOPAUHAIIITHOMY
nopsiky. Buxozsum i3 3arajbHOTO ySIBJEHHS 1IPO i€papxiio, HOPMATHBHO-IIpa-
BOBI aKTH HUIKYECTOSIIIIUX OPraHiB MOBWHHI mepedyBaTh B CyBOpPIii BiAMOBiAHOCTI
3 aKTaM¥ BUIIUX OPTaHiB, y TOU Ke 4ac BCi BOHU MaloTh BijgnoBigatn Koncruryrii
Ykpainu, a iXHI NPUIIKCU He TOBUHHI CyllepedynT OJMH OJHOMY. PazoMm 3 Tum 3i
3B’A3KaMU MPSIMOTO TiAMOPSIKYBAaHHS MK aKTaMW Pi3HOI I0PUIUUHOI CUJIN TaKOXK
BCTAHOBJIOIOTBCA 3B’SI3KM KOOPJMHAILII, B3aEMOJIOTIOBHEHHS, JleTali3alii HopMa-
THBHO-TIPABOBUX aKTiB BUIIMX OpraHiB Biaju. Tak, 30kpema, nperegeHT IpecTaB-
JIeHUH TaKuMU BujamMu, K pintennas Koncrurytiitnoro Cymay Ykpaiau, mocTaHOBT
Bepxosuoro Cyny Ykpainu ta €Bporieiicbkoro cyay 3 npas jogauau. Cucremo-
YTBOPIOIOYi 3B’SI3KM BUIJIMBAIOTH 3 i€papxii i 3HauyymocTi octanHix. llimicHicThb
MOJIATA€E B TOMY, 1110 TIPU BCil CBOiM aBTOHOMII i BiJIHOCHI# caMOCTIITHOCTI 3a3Ha-
YeHi BUIU CyZIOBUX pillleHb YTBOPIOIOTH TaK 3BaHi MpeleicHTH.

Bzarani aunamiubicTh XapakTepHa s OyAb-sIKOIO JKepeja KpPUMiHab-
Horo mpasa. [lijf BsimBoM dacy Jkepesia TpaBa MOCTIMHO 3MIiHIOIOThCA. AKich
3acrapiBaioTh, i ix micie saiiMaioTh iHIIi, a60 HOPsA 3 yKe ICHYIOUMMU JKe-
pesiaMu TpaBa 3’SIBJSIOTLCSI HOBI, $IKi, B CBOIO 4UepTy, /AlOTh iHIIE TJyMadyeHHS
BXKe ICHYIOUMM HOpMaM KPUMiHaJIbHOTO 3aKOHOZaBCTBa. lIpruunHOI0 Takoi JquHa-
MIiKM HEpIJIKO € CyNepedyHoCcTi B npaBo3actocyBaHHi. Tak, iHdopmaiiiiai auctu
Bumoro creitianizoBaHoro cyay 3 po3rJsaly HUBILIbHUX Ta KPUMiHAJbHUX CIIPaB
CTaJIl HOBEJIOIO B 3aKOHO/IABCTBI YKpaiHu.

Bucnoexu. IlpoananizyBaBimm pi3Hi MiJXOAW 1 TOUKU 30pY, MU NN BUC-
HOBKY, 110 /IO O3HaK JisKepeJsl KpUMiHaJIbHOIO [1paBa BapTo BiJlHECTH: HOPMATUBHICTD;
CHCTEMHICTB; i€papXiuHicTh; (HOPMATbHICTD, 3aTaTbHOOOOB I3KOBICTb.

Taxkum uyuHOM, Tif JpKepesaMu KPUMIHAJBHOTO TIpaBa CJIiJl PO3YMITU SBUIIA,
B SIKUX MICTSATHCS HOPMU TIpaBa, MPUITHATI CHelliaJbHIM Y0’ €KTOM, KOTPi MaroTh
KOHKPETHY 3araJIbHOTIPUITHATY 1 3arabHO000B’SI3KOBY (hOpMY, BU3HAHY J€PKABOIO,
i 3/1aTHI peryaoBaTi KPUMiHAJIbHO-IIPABOBI Bi/IHOCUHMU.
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[TincymoBytoun BuIeBUKIaJeHe, 3a3HAYNMO, 1110 [KEPeso mpaBa — 11ie (akTu,
SIKi 37aTHI ieHTH¢IKyBaTH COIiaJbHI HOPMU Bifl HEMPABOBUX i, TAKUM YMHOM,
Bu3HaunuTu crenudiky mpasa. [[kepesa mpaBa MaiOThb PI3HOMaHITHUN XapakTep.
[Tpore, 106 BiAPI3HATH KPUMIHAJIBHO-TIPABOBI HOPMHU BiJA iHIIMX HOPM, Tpeba
BMOKPEMUTH 1I€BHY HU3KY O3HAK, XapaKTepHUX caMe /I KPUMiHAJIbHO-TIPABOBUX
npunuciB. Ha mifictaBi 1iuxX 03HAK i BUBHAYAETHCS TTOHATTS «/KEPEJIO KPUMiHATD-
HOTO TIpaBa».

Crnucok jiteparypu:

1. Ob6muiast Teopust TocyapcTBa U TIpaBa : akajeMudeckuii Kype / noxa pea. M. H. Mapuenxko. —
Mocksa : 3epmano, 2002. — T. 2. — 816 c.

2. AnexcannpoB H. I Ilonsitue ucrounuka npasa / H. I. Anexcannpos // Yuéuble Tpymbl. —
Mocksa : BUIOH, 1946. — Boin. VIII. — C. 47-54.

3. Baittur M. U. Cymuocts mipaBa / M. U. Baiitun. — Mocksa: IIpaBo u rocymapctso, 2005. —
544 c.

4. Banobanosa /I. O. IIlogo cniBBiHONIEHHS TTIOHATD «AMHAMIKa» Ta «PO3BUTOK» [ EJekTpoHHmMii
pecype] /1. O. Banobanosa // BinmosimanabHicTh3a KpMiHAIBHI TPaBOMOPYIIECHHS Y Cy4aCHOMY BUMIpi,
MIPUCBSIYEHOI aM’siTi YKpaiHCbKOTro KpuMiHamicta, podecopa JI. B. Barpiii-Illaxmatosa : maTepiann
inTepuer-kondepenitii (27 rpyans 2013 poky, m. Ozneca). — Pexum noctyny : http:// 122 www.onua.
edu.ua/index.php?option=com_content&view=article&id=1885& Itemid=645&lang=uk&showall=1.

5. bormmro C. B. CootHorenne moHsaTHi nctounnk u ¢opma mpasa / C. B. Bomurao // I0Opuct. —
2001. — Ne 10. — C. 15-22.

6. JKanmuckuit A. 9. YrosioBHOe TIPaBO B OKHAAHUM TI€PEMEH: TEOPETUKO-UHCTPYMEHTATb-
uprit anamms / A. 9. Kanunckuit. — 2-e usa., nepepab. n gorm. — Mocksa : IIpocnext, 2015. —
289 c.

7. KosaneB M. U. Coyuactue B ipectymienun / M. U. Kosanes / Ex. : b. ., 1999. — 190 c.

8. Keuexbsin C. D. O nousgrun ncrounnka npasa / C. M. Keuekbsin // Yuénbie 3ancku MI'Y. —
1946. — Bpi. 116. — Ku. 2. — C. 3-25.

9. IlanoB M. I. Berynm mo maBwambpnoro kypey <«Kpuwminampae mpaBo Ykpainus» @ Jiekiist /
M. I. TTanos. — Kuis : Tn IOpe, 2015. — 104 c.

10. ITonomapenko 0. A. Hunwnicts i gist KpuminanabHOro 3akony B uaci : monorpadis / 0. A. [Tono-
Mapenko. — KuiB : Atika, 2005. — 288 c.

11. TTomsa B. M. IIpaBo Ha cBoGO/Y Ta 0OCOOUCTY HEAOTOPKAHHICTD: MIPelleIeHTHA IPpaKkTuKa €Bpo-
MeCbKOro Cyy 3 MPaB JIOAWHU 1 MUTAHHS BAOCKOHAJIEHHS KPUMIHAJIBHOTO CYZIOYMHCTBA B YKpaiHi //
Bicuuk Bepxosnoro Cymy Ykpainu. — 2011. — Ne 3. — C. 105-113.

12. CamconoB B. H. AxMunuctpatuBHOE 3aKOHOJATENBCTBO: TOHSTHE, cojaepskanue, pedopma /
B. H. Camconos. — Xapbkos : Ocnosa, 1991. — 119 c.

13. Tapanosckuii @. B. Yuebnuk suimkaoneanu npasa / O. B. Tapanosckuii. — Mocksa : IOpbes,
1917. — 272 c.

14. Tynaxos B. A. Muoromepnoctb yrosioBHo-mnpaBoBoro peryaupoBanusi / B. A. Tynskos //
[Tpobmemn 3akOHHOCTI @ akaa. 36. Hayk. mparb / Biam pexa. B. 5. Tamiit. — Xapokos : Ham. yH-T
«IOAY», 2011. — Bum. 116. — C. 34-35.

15. HIepmenesuu I. @. Ob6mas Teopus nupasa / . D. Illepmenesny. — Mocksa : M3a-Bo
6p. bammakosbix, 1911, — Berm. 2. — T. 2. — 698 c.

Sokhikyan A. S., candidate for Ph. D. of the Department of Criminal Law Ne 1, Yaroslav Mudryi

National Law University, Ukraine, Kharkiv.
e-mail: anna.sohikyan.91@mail.ru

114 © Coxixsan A. C., 2015



CoxiksaH A. C. [ToHaMmMsA 0epes KpUMiHAIbHO20 Npasa YkpaiHu

The definition of the sources of the criminal law of Ukraine

The article investigates the notion of the sources of criminal law. The approaches to definition
of the source of law are analyzed. On the basis of fundamental research of the current legislation
in Ukraine selected characteristics of the sources of criminal law. Using the inductive study method
is the definition of sources of criminal law.

Obviously, the concept itself is not able entirely to solve the highlighted problem. Moreover,
the identification of sources of criminal law is only possible through the selection of some traits
from the concept. After all, the concept of «source of criminal law» is the species concept in rela-
tion to sources of law in General. As with any concept in science, it must be based on theoretical
concepts.

From our point of view, the answer to the question about the range of sources of criminal law can
be based exclusively on the clarification of the concepts and features of this source. In other words,
only the phenomenon, which will fully meet all scientific indications of the sources of criminal law,
and can only be attributed to them.

Given the above, the purpose of this article is the definition of «source of criminal law». Applying
the inductive method of knowledge and doctrinal analysis of the formal and material sources of crim-
inal law, we can distinguish a number of characteristics by which we define the concept of «source
of criminal law».

A generalization of the existing points of view on the problem of the sources of law has led
scientists to believe that it refers to: 1) factor, from which derives the right, the source of knowl-
edge of law; 2) the basis from which comes the right; 3) that contains the right, meaning the
standards set or fixed at a certain stage of a dominant class; the material conditions of society;
4) the form or method of formation, occurrence and expression of the rule of law, what should the
mandatory power law.

Thus, the sources of criminal law, depending on various criteria (for example, form and content)
can be viewed from different sides. However, we propose to consider the sources of criminal law only
formal-legal.

The form of law is multi-faceted, multi-level and multi-valued, not existing in isolation.
It is not based on the content of the phenomenon. Formality in criminal law is manifested in the
enactment of criminal law norms in normative legal acts. The analyzed aspect I would like to pay
special attention to the confluence of the sources of criminal law and its forms, that is, formal-le-
gal aspect. Not coincidentally, all of the above sources exist in the legal system in the form of legal
acts. Therefore, the shape of the sources of criminal law must be textually reflect the standards
enshrined in legal act.

In addition to the form and content, plays an important entity that establishes a particular
norm as criminal law. So, legal effectiveness and social significance of each source of law depends
on what place in the state authorities took the body. Regarding the sources of criminal law, I would
like to mention that only certain bodies have the authority to create relevant normative-legal acts,
to amend and repeal the last. Thus, the Verkhovna Rada of Ukraine is able to influence the criminal
legislation of Ukraine, with changes. Based on the foregoing, the people’s deputies of Ukraine have the
right to submit draft laws on amending the criminal law.

Key words: the source of the law; the source of the criminal law; the features of the sources
of the criminal law; the precedent; the Criminal Code of Ukraine.
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BAHAAAI3M SK MPOSB ATPECUBHOI
NMPOTUIMNPABHOI MOBEAIHKMU

Cmammio npucesaueno ananizy NOHSMms i CYmuocmi 8anoanismy K azpecushol npomunpasoi
nogedinku ma tozo 6udis. OKpecieno 0CHOGHI HAYKOGI KAACUDIKAUIT 3anexcno 6i0 MOMuUGie i npuuun
yuunenns sandanizmy. Jlosedeno, w0 0cooaU60cmi npocmopy i OU3AUNY 6NAUBAIOMb HA 30LILULEHHS Kilb-
KOCI 11020 NPOSGIB, OCKIILKU JH00U CXULLHI PYUHYGAMU Pedi, KL MOPAILHO YU OYXOBHO IX NPUZHIUYIOMD.
Hazonoweno, wo npoasu 6andanismy nocmitino nogmopiomvcs 4epes 6I0HOCHO M K CANKUiL, HU3bKULL
piseny sukpumms ma niosuweny Iamenmmicmn.

Kio4oBi ciioBa: npoTuipaBHa IIOBEAiHKa; BaHAAIi3M; IPOIBU BaHAaIi3My; 3arobirants BaHa-
JIi3My; arpecis; arpecuBHa MOBe/IiHKA.

Bbouaposa K. A., acniupant xadeapbl KPUMUHOJOTMU W YTOJOBHO-UCHOJHUTEIBHOTO 11PABA,
Hanuonanbublii topuanyeckuii yuusepcuteT umenu fApocsiaBa Myaporo, Ykpauna, r. XapbKoB.
e-mail: k.bocharova@rambler.ru ; ORCID 0000-0003-0486-9654

BaHI[aJIl/ISM KaK IIPOsBJIEHHE arpeCCUBHOIO IPOTUBOIIPABHOTO MOBE/I€HUA

Cmamos noceduwena anaiu3y NoOHAmMuUAd U cywrocmu eandanuzma Kax azpeccusnozo npomueo-
npaesHozo nosedenus u €20 6uUdos. Paccxnampusaiomcx OCHOBHbLE HAYUHbLE KJ[CZCCM@MKCZMMH 6 3d6uU-
cumocmu om MOmueoe U Npudur cosepulerHust sandanru3ma. Ho@uepxueaemcx, umo ocobennocmu
npocmpancmea u ousaiina eausom na yeejauuenue xKojauvecmea ezo npo;te/zeﬂuz?, NOCKOJbKY 200U
CKJIIOHHbL pa3pywuams mo, uymo MopailvHo UJIU 6yxoeuo ux yeznemaem. OTI’IMGHEHO, umo amu 6uUObL
deticmeuil noCmosHHO noemopsAOmMcsA U3-3ad OMHOCUMENBHO HECMPOIUX CCZHKMHTZ, HU3K020 YPOBHA
BULABILEHUS. U NOBLIUEHHOU AAMEHMHOCTMU.

KmoueBbie cioBa: IIPOTUBOIIPABHOE TIOBEACHUE; BaH/IAJIN3M; IPOABJICHUA BaH/laJIM3Ma; IIPel0T-
BpallleHre BaH/laJin3Ma; arpeccusd; arpeCCuBHOE 110BeJ/ieHrE.

Axmyanvnicme ma nocmanosxa npodaemu. Ha repenax cyyacHux ypbanic-
TNYHUX TepI/ITOpifI BUHUWKa€ YNMaJIO ZIeBiaHTHI/IX HpOHBiB CTOCOBHO KYJIbTYPHUX,
iCTOPUYHUX, COIIaTbHO-BUXOBHUX 00’ €KTIB BJACHOCTI Ta CIIOPY/I, IO CTAHOBJISITH
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LIHHICTD JJIs1 HacesJeHHs 1 Jeps:kaBu. ToK BasKJIMBO MaTWM Ha yBasi, 1110 NPOSBU
arpecii Ta JeBiaHTHA TIOBEIHKU CKJIQal0Th CUCTEMY BUYHHKIB 0coOM abo TeBHUX
JNIECTPYKTUBHUX TPYI, MO BIAXUJISAIOTHCS BiJl 3araJbHONPUWHATUX COIIaJbHUX
HOPM, HaHYUYUX y cycriabcTi (Mopasi). /Io TOTO K KOXKHWIT BUMHOK 0COOU
€ CBIJIOMOIO [Ii€I0, aKTOM MOPAJIbHOTO CAaMOBU3HAUYEHHS, B SKOMY JIIOJMHA CTBep-
JIKy€e cebe sIK 0COOMCTICTh y CTaBJeHHI 10 iHIIOI JioguHM, camoi cebe, coili-
aJbHOI Tpynu abo CyCHiJbCTBA, IPOSBOM B 00’€KTUBHIN peasbHOCTI cucTeMu ii
HiHHOCTel Ta peduiekcii 10 KUTTS B migomy. OcTaHHIMU pOKaMu 361bIITHIOCS
HACWUJIBCTBO U JKOPCTOKICTH cepejl HaCeJIeHHS, a TAaKOXK /IeCTPYKTUBHA TTOBE/liHKA
MOJIO/II Ta MiJJIITKIB, TOMY W aKTU BaHJaJi3My CTAlOTh Jlefiali monupenumMu. Jlii
BaH/AJiB IPUBEPTAIOTDH YBary /lep:KaBU, OCKLIBKY BOHU € MTEBHUM (PYHaMEHTOM
peluIMBHOI 3JI0YMHHOCT] 1 pO3ropTaloTbCsd HacamIlepes] Ha TJi HalliOHAJIbHUX,
peJiriiiHuX Ta 0cOOUCTICHUX KOHMIIKTIB.

Ananiz odocnioxcenv i nyoaixauii. [leBHi MipKyBaHHS CTOCOBHO NUTaHHS
BaH/[aJi3My, OTO XapaKTEePUCTUKHU 1 3HAUEHHS BUKJAJeHO y mnpaigx B. B. Mak-
cumoBa (V. Maksymov), JI. C. @ixinnosoi (L. Filippova), O. B. Aznekcanapenka
(O. Aleksandrenko), H. O. Becenoscbkoi (N. Veselovska), A. ®. 3esircbkoro
(A. Zelins’kyj), I. B. Kosronioka (I. Kovtoniuk), JI. C. Poctomsia (L. Rostomian)
Ta IHIIUX BITYU3HSHUX Ta 3apYOIKHUX HAYKOBINB. Hailbibiire yBaru goC/IipKeHHIO
BaH/IAJI3MY SIK TIPOSIBY JI€CTPYKTUBHOI IOBEAIHKM IPHUILIEHO B IIPAISX 3aPyOiKHIX
HayKoBIIiB, Takux sik C. Koen (S. Cohen), A. Tompamreiin (A. Goldstein), /[. Dimmep
i P. Bepon (D. Fisher and R. Baron), B. Omien (V. Allen) Ta in.

AJle MOJKHA KOHCTaTyBaTH, 10 B YKPAlHCHKill HayIli Opakye HOBHUX KOMII-
JIEKCHUX JIOCJIi/I)KeHb, MPUCBAYEHUX HAYKOBO-TEOPETUYHOMY OIIAHYBAHHIO I[bOTO
CyCHiJIbHO HeOe31eYHOTo ABUINA Ta 3a06iraHHIo 3JI0YMHAM, 1[0 1OB’g3aHi 3 BaH-
JaisMOM. [cHyroua KPUMIHOJIOTIUHA XapaKTePUCTUKA ITbOTO BUAY 3J0UMHHUX
IPOSIBIB yiKe JIEII0 3acTapijia, a OCHOBHI 3aco0Ou 3amobiraHHst He BiJIOBIZAIOThH
TEH/IEHI[ISIM Cy4yacHOTO CYCIIJIbCTBA.

Mema cmammi — nipoaHayi3yBaTH MOHATTS Ta CYTHICTb BaHAATi3My SK TPO-
TUIIPABHOI arpeCUBHOI MOBEJIHKN 1 BU3HAYUTH 0ro BuAU. Baskausicts my6rikaiiii
II0/I0 BU/IJIEHHST BAHIAJII3MY SIK OKPEMOTO 00’€KTa JOCIiIKEHHST 0OYMOBJIEHO THM,
110 /i BaHza B HabyBalOTh 0COOJUBOTO COMIATBHOTO 3HAYECHHSI.

Buxnao ocnosnozo mamepiany. Baupanizam — omgHa 3 GOpM IeCTPYKTUB-
HOI HOBEIIHKY JIIOJAMHHU, 1110 BUPAKAETHCS B YMUCHOMY 3HUIIEHHI MaTepiaJbHUX
HinHocteil. Icropuune TayMadeHHs CJI0Ba «BaHAAXI3M» — JUKWUI, Ge3KaaiCHMIL
rpabizx, BapsapcTBo. Ile 3HaueHHS TOB’I3aHO 3 iICTOPIEI0 BUHUKHEHHS I[bOTO TEpP-
MiHa, 1[0 Beje [0 CXiJHO-TePMaHCHhKOTO ILJIEMEeHi BaHJaJiB, sIKi po3rpabyBaiu
Pum y uepsHi 455 p. Toxi 3arapoHuku 3abpanu 3 PuMy BeMKy KiJIbKiCTh KOTII-
TOBHOCTEH i TBOPiB MUCTEIITBA.

Erumosoriss 11boro TepMiHa Ma€ MIMPOKUN Psii BUSHAYCHDB, TOMY JJISI OLJIbIII
JETAIHHOTO i 06’€KTUBHOTO TOCJIIPKEHHSI TUTAHHS BaHAATI3MY SIK TTPOSIBY arpecuB-
HOI TIPOTHUIIPABHOI MOBEAIHKY MOTPIOGHO MPUIINTH YBAry KOKHOMY 3 HUX.
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Viepiiie BaHIQI3M Y Cy4acHOMY #OTO 3HaueHHi OyB BHUKOPHCTAHUI Y vacu
Benukoi Mpaniryspkoi pesosionii uienom kKousenIii Tenepanpaux IllTatiB abatom
Amnpi Iperyapom y 1794 p., ko Bie BUCTynuB 3 «/{0MOBi/I/I0 TPO PyWHYBaHHS, SIKi
3aBJIAIOTHCS BaHIAII3MOM, i 3ac00ax ix 3amobiraHHs», 3aKJINKAIOYM HACyBOPIIIIM
YMHOM IPUIUHATU 3HUIIEHHS MaM’SITHUKIB MUCTEITBA, 30KpeMa Maloyu Ha yBasi
noi6Hi il apmii Mostooi MpaHiry3pKoi pecryOiKm.

Banpgasniam TicHO TOB’d3aHUi 3 TOHATTAM arpecii, CHpIMOBAaHUM Ha CIIPUYM-
HEHHS NIKOJM He JIMIe MaTepiaJbHUM I[IHHOCTSIM. AJie O/lHe 3 CyYacHUX JiiTepa-
TYPHUX JIZKePeJI BUSHAYAE BaH/Iajia ik 0c00Y, <1110 HABMUCHO Y1 BHACJIIIOK HEYI[TBA
PYWHYE BJIACHICTD, MO HAJEKUTH iHIIII 0c00i cycmisbeTtBay. ToOTO TIe XystiraH,
MO TICY€ CYCIHiJIbHY, TPUBATHY YW KOMYHaJbHY BJacHicTh. Tax, A. Tosmamreiin
Jla€ BU3HauYeHHs: «BaHgamisM — 1le HABMUCHUI aKT pylHHyBaHHS abo TICyBaHHS
yy:koi BjaacHOCTi». Came HaBMUCHICTb PYHHYBaHHS CTBOPIOE TOJOBHI TPYIHOIIL
y 3aCTOCYBaHHI 1IOTO MOHATTA. YMMaIo MIKOAU HABKOJUITHBOMY CEPelOBUIILY
Ta 00JIa/lHaHHIO 3aBAAEThCSA HE CTIJIbKM 4epe3 ycBisomieHe OakaHHS 3PyHHY-
BaTH, CKIJIbKM BHACJIJI0OK HEYBAa)KHOCTI, BiJICYTHOCTI MiKJYBaHHS Ta OXallHOCTI,
3 MipKyBaHb 0COOMCTOI 3pydHOCTI [7].

Inest ipo Te, 1O JIIO/ICHKA MOBEiHKA 6arato B 4OMY 3aJI€XKHUTh Bij 0cobJu-
BOCTel (hi3MYHOTO CepeloBUINA, JIEKUTh B OCHOBI X0y, HAOIIbII pajgnKabHi
MPEJICTABHUKHN SKOTO CTBEP/KYIOTb, 110 TOJOBHOIO 1 €/IMHOI0 TTPUYMHOK BaH/a-
Ji3My € HeBJAJAWil apxXiTeKTypHUM JW3aiiH: JIOJAW CXWJIbHI pyWHYBaTH pedi, siKi
(isuanO WM Myx0oBHO iX MpUTHIUYIOTH. [Ipu mocrmijskenHi BapTO 3BEpHYTH yBary
Ha Te, SKUM YMHOM OCOGJMBOCTI MPOCTOPY 1 AN3aiiHy BILIMBAIOTH HA MOKJIMBICTH
CIIPUIIMATH 1 peaJibHO KOHTPOJIIOBATU MOBEIIHKY, a TaKOX Ha crermudivni metami
MpeIMETIB, SIKi 3a3Ha/aN pyHHAIlil i ICyBaHHs, BBa)KAIOUH, 1[0 BOHH MOCJa0IOI0Th
BHYTPIIIIHI MeXaHi3MU CTPUMYBAHHSA /IeCTPYKTUBHUX JTill.

Jlo KpuMiHAJIBHO-TIPABOBUX MIPOSIBIB BaHAAMi3MYy, TOOTO 10 THUX JisIHb, IO TPO-
SIBJISIIOTD 1le sIBUIe B 00’'€KTUBHIN peasbHOCTI, HaJeKaTh [iSTHHS, M0 nependa-
deHi pisHumMu posmizamu OcobsmBoi yactuiu KpuMiHaabHOrO KoJeKCy YKpaiHu,
ajie, Ha ’Kajb, He BUIiJIEHI B OKPEMHI PO3/IiJI YU CTAaTTIO. 30KPEMa, 0 3J0UYNHIB,
MTOB’SI3aHUX 3 BaH/ATI3MOM, MOKHA BiJ[HECTU TIONIKOJPKEHHST PEJITIMHUX CIOPY/T
qu KyJasTOBUX OyanHKIB (cT. 178), He3akoHHe YTPUMYBaHHsI, OCKBEPHIHHS abo0
BHUIIEHHS peJiiriitnnx cBatunb (ct. 179), ymucHe 3HUIEHHS a0 TMOMKOKEHHST
MmaitHa (cT. 194), macosi 3aBopymenssi (ct. 294), xymiranctBo (ct. 296), 3uU-
IIeHHs, pyiiHyBaHHs a00 MOUIKOIKEHHS I1aM’ITOK — O0’€KTiB KyJIBTYPHOI CIiaj-
IIUHU Ta CaMOBIJbHE MPOBEACHHS MOIMIYKOBUX POOIT HAa apXeoJOTIYHINA mam Tl
(ct. 298), Hapyra Ha/l MOTHJION, THIIIMM MicCIleM OXOBaHHs 200 HaJl TiJIOM TTOMep-
qoro (ct. 297), Hapyra HaJ JepskaBHUMHU cuMBoJiaM# (cT. 338), yMUCHe 3HUIIEHHS
ab0 MOIIKOKEHHsT MaifHa IpaliBHUKa IIPaBOOXOPOHHOro oprany (cr. 347) Ta
YMHCHE 3HUIIEHHS a00 MOIIKOIKEeHHsT MaiiHa sKypHasicra (cT. 347-1).

SIk TpaBWIIO, 3JI0YMHU, TIOB’si3aHi 3 BaHAAMI3MOM, MOXKYThb MaTu OyIb-sIKUI
3 TIlepeJiiueHrX MOTHUBIB, 200 iX 1eBHY KOMOIHAIiI0, a caMe:

— XyJITaHChKUIT MOTUB: PyHHYBaHHS MaiiHa HallyacTiire BiOyBAETHCS iIMITYJIb-
CUBHO, /IO TOTO K MalKe 3aBXK/IM i/l II€I0 AJTKOTOJbHUX HAINOIB YU HAPKOTUYHUX
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pedoBUH. SKINO 3/JI0YMH CKOIMW MiJIITKW, TO BOHU 3a3/ajieri/ib He TOTYIOThCH,
a MPOCTO TMOTPAILJISIOTH 1iJi BIJIUB CIIJIbHUKIB, BBa)Kalouu Hapyry i pyiHailiio
posBarot. Hacto aysi pyilHailii BUKOPUCTOBYIOTHCS TJISINKA BiJl aJKOTOJbHUX
HAIOIB, KaMiHHs, eJleMeHTH HaArpoOKiB abo Oroposki. Y 1mbOMY pasi MpOsiBJIs-
€ThCsT GasKaHHST CAMOCTBEPUTHUCH, TOKA3aTU MePeBary Hajl CyCIiJbCTBOM, a0 1e
rpa, mporect, bakaHHs BiAUyTH <aJpeHaJiH»;

— KOPUCJUBUI MOTHB: SIKIIIO TPU CKOEHHI 3JIOUMHY BUKPAAAIOTHCS TPEIMETH,
SKI MalOTh KyJIBTYpHY a00 MarepiajbHy I[IHHICTb. Y I[bOMY Pasi BaHIalud MOKYThb
MIJITOTYBATH 3a3/IaJIETi/Ib COKUPY, MOJIOT TOIIIO;

— eMOIIIITHO-0COOUCTICHUIT MOTHB TIPOSIBJISIETHCSI B HAPY3i HaJl MOTHJION i Hece
B cobi 3a3/apicTh ab0 MOMCTY TOKiitHOMY, abo ujeHam itoro poauHu. Lleit MoTuB
3yCTPiYa€eTHCS JOCUTDH PiIKO;

— HaIliOHAJIbHIIT MOTUB: 0c00U 06’ €HYIOTHCST 3 METOIO TIPOIAraHin HalliOHaiC-
TUYHOI 171€0JI0T11;

— pacoBUH MOTUB;

— PeJIiTiiHUT MOTHUB;

— cexcyasibHUI MOTUB (Hekpodiis) [2, c. 73].

Y cycuizbHill cBiZOMOCTI BaHAa/Mi3M 4acTo IocTae Oe3liJbHOI0, Ge3ry3-
/010, HEBMOTHBOBAHOIO TMOBEAIHKOIO. BUABIEHHA MOTHUBIB BaH/ai3My CTaJio
OJTHUM 13 TOJIOBHUX 3aB/laHb COIIaJbHUX JOCJITHUKIB Bil MOMEHTY TOSBU TIEep-
mux myosikarmii 3 miei pobIeMH. SYNMUHUMOCS Ha IBOX MOTUBAIIHHUX TUIIOJIO-
rigx Bangamiamy. Posranguemo tunosorito C. Koena [3], Haltuacrime 3rajiyBany
y JjitepaTypi. 3ajexxHo Bijl gominyoodoro moTtuBy py#Haiii C. Koen Buuinse
IIiCTh TUITIB BaH/IAJTi3MYy.

1. Banpanism sk 3aci6 npumbanns. OCHOBHUI MOTHUB pyiiHaIlii CTaHOBUTH
Martepiasbaa Buroza. llg ¢opma Banmamismy, BiacHe, € PISHOBUAOM KPaJliXKKH.
BigoMo, 110 3HAYHOI HIKOAM 3a3HAOTH O0’E€KTH, IO MICTATH KOJBOPOBI MeTau.
3HIMaIOThCS JIBEPHI PyYKH, MEMOPIaJbHI JIONIKH, JeTali TPUJI/IiB Ta MPUCTPOIB.
ToranbpHOTO TOMUPEHHsT HAOYB I€il Pi3HOBW/ BaHIANi3My Ha I[BUHTAPSX, KOJU
KpaJlyTh KBITH, BIHKH, 30JI0TO HAITUCIB.

2. TakTuuHMiT BaHga1i3M. PyiiHYBaHHS BUKOPUCTOBYIOTD SIK 3aCi0 3215t JOCST-
HeHHd iHmol metu. Hanpukiiaz, abu 3amo0irtv 3HUKEHHIO 11iH, 3HUILYIOThCS 1L
naprii ToBapy.

3. Ineosoriunnii Baugaxism. Ileit Bux moaibHMIA 10 TTOEPEHBOTO, TOMY HOTO
inomi 06’eauytorh. IIpo imeosoriyHuil BaHIami3M HIEThCs, KOJU PYHHIBHUK CTa-
BUTbH COIiaibHy 4u mojituyHy Mery. O6’eKT pyiiHallii Ma€ SICKpPaBO BUPaKEHMIA
CUMBOJIIYHUI 3MicT. BiH MOke 1mo3HayaT TUII BJa/iM, COIiadbHi iIHCTUTYTH, SIKYCh
comiaibHy 4u HarioHamabHy rpymy. ColliagabHi PeBOJIONII i KaTaKJIi3MU 3a3BU-
Yyail CyNpOBOJUKYIOTHCSI MOCUJIEHHSIM 1bOTO Pi3HOBUY BaHjami3zmy. PyliHyBaHHS
nam’ sITHUKIB apxitektypu mij yac DpaHiry3bKoi peBOJIOIiT MajJo aHTUMOHAPXid-
HUH, aHTU(eoaTbHUN 1 aHTUKATOMUIBKUN XapakTep. CaMe 11i CUMBOJIM 3HUIILY-
Bajucs 3 ocobsmBoio inTeHcuBHicTio. Tak Oysa spyiiHoBana Bacruiis, ska OyJja
CUMBOJIOM KopoJiBcbkoro cyay. Ha kopomiBebrkomy 1iunTapi Cen-/leni 3a 3 ani
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6yi0 3uutieHo 51 mam’sitauk. Beboro sk 3a 1789-1800 pp. y Dpantiii 6ysm 3pyid-
HoBaHi 168 mam’siTok MuUcTenTBAa W apxiTekTypu. BijgomMo, 1110 iHTEHCUBHO 3HU-
II[yBaJUCA CUMBOJU TOTEPEeIHLOTO Jaay 1 y peBoJioliiiniii Pocii. Hanpuknan, i3
1917 p. spyitnosano 25-30 twuc. 1mepkoB Ta cobopis, 6m3bko 500 MoHACTHPIB,
sHuIeno noHaiiMenme 20 MuH ikoH, 61au3bko 400 THC. 13BOHIB.

4. Banganism gk nomcra. PyiiHyBaHHs BizOyBa€Tbcs y BiANOBiAL Ha 00pasy.
Oco6suBICTD TIHOTO PI3HOBUIY B TOMY, IO PyHHAIlisl MailHa € BiJKJIaIeHOI0 BiImo-
BijiIf0 Ha Jif0 MPOTUBHUKA 1 BifGyBaeThcst aHOHIMHO. O6paza Moxke OYTH YSIBHOIO,
a 00’exT pyitHaIlil MOXKe JuIe TMOOIYHO YU CUMBOJIIYHO TIOB'SI3aHUIT 3 TIEPBUHHUM
JuKepesioM BoposkocTi. Taka hopma oMcTH mpuBabIMBa THM, 110 € eMOIIIHHO edek-
TUBHOIO, aJie I03BOJISIE YHUKHYTH 0COOUCTOTO 3iTKHEeHH:. KpiM TOro, 06’€KT moMcTH
He 3aBXK/IM JOCSUKHUIL. 3a3HAYa€eThest, MO Taka (HopMa MOMCTH «4acTo Oe3ledHa,
3a3BUYall HMIMHA 1 3aBXKIU costofkay [3]. [leski mocaigHuKku TpakTyioTh el Pi3HO-
BM/JI BaH/IQJIi3My SIK Bi/IIIOBi/J[b Ha arpecio.

5. Banzamism stk rpa. Ile po3noBciosKeHnit PI3HOBU/L AUTSYOTO Ta i TKOBOTO
BaHzami3My. PyliHYBaHHS CHPUUMAETHCS SIK MOKJWUBICTD IIJHATHA CTAaTyC y TPyl
OJTHOJIITKIB 32 JIOIIOMOTOIO ITPOSIBU CUJIM, CIPUTHOCTI, cMiJInBOCTI. Take rpoBeseHHs
Yacy 4acTO Ma€ XapaKTep 3MaraHHs.

6. 3nicHuil BanAaisM. 3JiCHUM BaHJAMI3MOM € aKTH, BUKJMKaHI NOYYTTAMU
BOPOXKOCTI, 3a3/[POCTi, HETIPUA3HI /10 THIIUX JTo/led 1 3aJ0BOJIEHHS BiJl 3aMO/AiSHOL
mKoAU. Y 1[bOMY 00’€KT MeHII crienu®iqHuii, ik y BUIMAAKY BaHIAIi3MY-TIOMCTH.
Hanpuxiam, 8 1977 p. 4oioBik 06JUB KUCTOTOIO 23 XyM0KHIX TOJIOTHA, CEPEL SKUX
Oy TBOPH KJIACUYHOTO JKMBOIIKCY, HATOJIOCUBIIU HA TOMY, 110 oMY OYJI0 BaKJIMBO
BHUIIMTHU Te, 110 gopore iHmuM. Ille 6ibir 3puMo TiepeIano HacTpiid, 1Mo CYIpo-
BOJKY€e ToAiOHI aktu pyiinyBanus, y pomani M. Cosoryba «Memkuii 6ec», 1st
TepoiB SIKOTO OTPUMaHHS 3aJI0BOJICHHS TIJISIXOM 3aMO/iTHHS 3J1a iHIINM € CKJIA/I0-
BOIO TIOBCAKJCHHSA. Y OJIHOMY 3 €I1i30/[iB POMaHy OIMUCYETHCH, IK BOHU BUXJIONYIOTh
BaJIMIIKY KaBU Ha IMHAJEePH 1 TMOTIM MOYMHAIOTH OMTH HOTAMU TI0 CTiHAX KiMHATH,
HAMArao4uch ix 3a6pyaHutu. [{uM BOHU CHOAIBAIOTHCS HANTKOAUTH TOCHOAAPIT
KBapTUPH, sIKA HIUMM iM He 3aBUHUJIA.

Inma wxacudikailiss MOTUBIB BaHAAMI3MY, 110 3aCJAYyTOBYE Ha yBary, 3alporio-
HoBata /I. Kanrtepom [5]. Kpim yike po3risiHyTHX MOTHBIB IIOMCTH i TIPUIGAHHS,
/1. Kanrep HazuBae Taki IpUIMHU.

1. T'riB. PyitHiBHI /il TOSCHIOIOTHCS TIOYYTTSIM JIOCA/IN, TIEPEKUBAHHSAM He3/aT-
HOCTI JIOCSATTH YOTOCH i MOKe OyTH CIPOOOIO CIIPABUTHCS 3 CTPECOM.

2. Hyapra. TIpuunHOIO TiAJITKOBOTO BaHAaMi3My 4acTo € Oa’kaHHSI po3Ba-
xutrcs. CliocTepira€Tbest TeHAEHIs, 0 Hy/bra Tepectasa Oyt MOTUBOM. SK
Bi/I3HAYMJIN JIeSIKi AOCTIAHUKH, CTAaH HYABTW € TAaKUM TICUXOJIOTIYHUM CTaHOM,
y SIKOMY BiZIOyBalOThCS MOPYIUIEHHS MCUXIKM MOJIOI, Yepe3 1[0 i MPOSABISETHCS
BaH/ami3M. MOTHUBOM BUCTYIIA€ IONIYK HOBUX BPa)KeHb, TOCTPUX BIMUYTTIiB,
OB’ si3aHMUX 3 Hebe3meKoi0. BaxkauBy poJib y (hopMyBaHHi TaKoi MOBEAIHKN MAIOTh
cyOKyIbTYpHi cTaTeBopoiboBi crepeorunu. OcobanBoro sHaueHHs HabyBa€ ysB-
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JIEHHS TTPO MAaCKYJiHHICTH K 3/JaTHICTh MEPeKUBATU CUJIbHI €MOIlil, BIIKPUTO iX
BUSBJISATH, JiATU MIBUIKO, HE TyMaIOUH.

3. locmijzkenns. Y 1mpoMy pasi MeTOlO pyHHallii € TidHaHHI. 30Kpema, TpH-
YIHOIO TIOIIKOKEHb, CKOEHUX IiTbMHU, OyBa€ IliKaBicTh, Oa’KaHHS 3PO3YMITH, K
npaifioe cucrema. Ile crocyerbest He Tinbku (HisudHuUX 00’€KTIB, aje i collialbHUX.
PyiinyBaHHS € 3acO00M TEPEBIPKU MEK JIOMYCTHMOTO, HaMaraHHs BCTAHOBWTH,
HACKIJIBKU CUJIbHI TPOMAJIChKI HOPMU 1 aBTOPUTET JIOPOCJIUX.

4. Ecretnune nepexuBanus. CrocrepeskeHHs1 32 (DisUYHUM IIPOIIECOM PYHi-
Hallii BiZIKPUBA€ HOBI BPa)KEHH, IO CYIPOBOKYETbCS 3BYKAMH, SKi 3/1al0ThCS
IIPUEMHUMH.

5. Exsecrentiiiine pocmimkenns. PoskpuBaioun 1eit motus, /[. Kanrep mnosic-
HIOE, 1[0 BaH/IA/i3M MOKe OYTH sIK CAMOCTBEP/PKEHHSIM, TaK i JOCITIKEHHSAM MOJK-
JIMBOCTI CBOTO BIUIMBY Ha CYCIIJIbCTBO, 3JIaTHICTh TPUBEPHYTH yBary 1o cebe.
MabyTb, HaliIaBHIIINM TTPUKJIAJIOM aKTy BaHAATi3My € BUYMHOK [epocTpara, sIKuii
CII/IUB XpaM 3apajii 0coOMCTOI ciaBu. SIK 3a3HAYaOTh JOCAIAHUKU BaHIAJIi3My
B MUCTEIITBI, «XUMepHe» TparHeHHs 70 TPUBEPHEHHS yBard YacTO € MOTHBOM
IICYBaHHsI BEJIMKUX TBOPIB JKUBOMMKCY. SIK TpaBujio, pyiHIBHUKK MOAIOHOTO THITY
[parHyTh YHUKHYTH apeliTy i HaMaraloTbCst 3pOOUTH 31 CBOTO BUMHKY MyOJiuHy
nofito. Tak, pociiicbkuii XysoKHUK A. BpeHep, skuil Hama oBaB OGaJOHYMKOM
3esienol Gapbu 3HaK goJiapa Ha BCECBITHBO Bigomiil kapruui Kasumupa Mase-
Buva «Cymnpemaruam. 1921-1927», o nepebyBasa y My3el Cyd4acHOTO MUCTEITBA
AmMcTepaama, OSICHUB CBiil BAMHOK: «SI TepopUCT B MUCTEITBI, XOTiB 61 TIpUBeEp-
HYTH yBary J0 CTAaHOBUII[A MUTIIIB y CBITi i ocobucTo 10 cebes.

BesraysnicTs Banjaniamy BifiHOCHA. By/ib-sika sifojichbKa JislIbHICTD MOTUBO-
BaHa, a, OT/Ke, Ma€ CBill 0COOMCTICHMIA 3MICT, He 3aBK/M, 3BUYAITHO, YCBIIOMJIIO-
BaHMIT 000010, sIKa HOTO BUMHSIE, He KayKy4H BKe PO iHIMKX 0ciO. Asie BUBHAHHS
UX Jiii 6e3rJay3MMU HEeJIOCTaTHbO, 3 IOIJISAAY BCTAHOBJIEHOI y CYCIiJIbCTBI
MopasbHOi cBifomocTi. /[ii 1070 3HUINEHHSI Ta IOIIKO/KEHHS MaliHa, pyH-
HYBaHHS CIOPYy/l, Oy/iBesb, MaM ITHUKIB Ta Hapyra Haj MOTHJIaMU HiKOJH He
CTaHyTh JOTMYCTUMUMHU i TPUHHATHUMU JIJIsl CYCIIJIbCTBA; BOHY 3aBAA0Th Heabu-
SIKOTO MOPAJIbHOTO OOJII0 TPOMajIsTHAM.

Bucnosxu ma mponosuuii. Bannanism — ¢opma arpecuBHOI NPOTUIIPABHOI
MOBE/IIHKH, 10 MPOSIBJASIETHCI B YMUCHOMY 3HUINEHHI Ta TONIKO/PKEHHI MaTepiaib-
HUX 1inHocTeil. Mloro ocHOBHMMY 03HAKAMH, KPiM arpecuBHOCTI, € IIPOTUIIPABHICTH
i aMOopasbHICTh. 3JIOUWHM, TIOB’SA3aHI 3 BaHAATI3MOM, TOCATAIOTH K Ha TPUPOJIHI,
Tak i HabyTi MpaBa OKPeMUX 1HIMBI/IB, TPOMaIsTH aB0 CYCIiJIBCTBA B IIIJIOMY.

PyiinyBanHg i MOJOMKHU CYTTEBO 3MIHIOIOTH BIIJIUB MiCHKOTO CepeJIoBUIIA Ha
eMOIITHUI cTaH 0coOu, TOMY SIBUIE BaHAaJAi3My MOTPeOYy€E MOAaNbIIOr0 JTOCTi-
JokenHd. Ha xanp, Taki BUAM il TTOCTITHO MOBTOPIOIOTHCS, Ha HAILy IYMKY,
yepe3 BiTHOCHO M'AKi CaHKIIii, HU3bKUII PiBeHb BUKPUTTS Ta MiBUIIEHY JATEHT-
HicTb. Bumagku Banpamiamy i Hajanai MaloTb Miclie, a HOBTOPHI BYMHSIOTHCS
B MocuJieHiit ¢popmi.
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Vandalism as a manifestation of an aggressive illegal behavior

A lot of deviant behavior manifestations regarding cultural, historical, social and educational
objects of property valuable for the population and state appeared on the territory of the modern
urban areas. It should be taken into account that the demonstrations of aggression and a deviant
behavior constitute a system of acts committed by an individual or by some destructive groups
that deviate from the generally accepted rules. At the same time, every act of an individual is
a conscious action, act of self- determination, where a person affirms himself/herself as a person-
ality in relations to another person, to himself/herself, social groups or society. In recent years,
violence and cruelty among the population and destructive behavior of young people and teenag-
ers arose consequently the number of vandalism acts increased.

This article defines the concept, the nature and types of vandalism as an aggressive illegal behav-
ior. The necessity of differentiating vandalism as a separate object is caused by the fact that vandal’s
acts acquire a special social meaning.

Since the appearance of the first work on this topic the main task of social researchers was
to determine vandalism motives. Our paper analyses two main types of classification vandalism
depending on reasons and motives. As a rule all of them are motivated by hooligan, selfish, emotional,
national, racial, religious and sexual grounds. Vandalism is one of the forms of the person’s destructive
behavior that is expressed in deliberate breaking tangibles.

So, while studying this phenomenon a special attention is paid to the fact how the peculiar-
ities of space and design influence the possibility to perceive and control the behavior of persons
committing vandal acts.

Key words: illegal behavior; vandalism; manifestations of vandalism; prevention of vandalism;
aggression; aggressive behavior.
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POAb TA MICUE MIXKHAPOAHMX OPTAHI3ALIN
Y BPETYAIOBAHHI 3bPOMHOIO KOH®AIKTY
HA TIIBAEHHOMY CXOAI YKPAIHU
(HOPMATHUBHO-TIPABOBMU ACIIEKT)

30iticneno ananiz wunHUKIS, wo 00YMOBIIOIMb GUHUKHEHHS MA eCKALauilo 30potinozo Kongpuikmy
6 Yxpaini. Poskpumo cymuicmv migcnapoonux 6esnexosux opzanizayiil. /locrioxceno disvnicmo Opeani-
sauii 06’ ¢Onanux Hayiti ma Opeanisauii 3 6esnexu ma cniepobimuuymea ¢ €8poni wo0o epezyioeans
eHYMpiuUnb020 36poiinozo xonguikmy 6 Joneuvxit ma Jyzancvkiu obaacmsx. Hadano nponosuuii 3 yoo-
CKOHAAeHHS OLSIbHOCTE UUX MINCHAPOOHUX OP2aAHI3aUilL.

Kiouosi cioBa: 36poitHnii KoH(JIIKT; MisKHAPOAHI opraHizaliii; aHTUTEPOPUCTUYHA ONEpallis;
CHUJIN OXOPOHU TIPABOTIOPSIIIKY.

Esmywenxo H. B., acnupanT Kadeapbl TAKTUKO-CIICIUAIBHOI TIOATOTOBKY /[HEIPOIeTpoBCKOro
rOCyJIapCTBEHHOTO YHUBEPCUTETA BHYTPEHHUX JIeJ, YKpauHa, r. /[HerponeTpoBcK.
e-mail : igor260288@yandex.ru

Posp 1 MecTo MeXXAyHapOAHBIX OpPraHU3alUii B yperyJIupoBaHHH BOOPY>KEHHOro KOHQIMKTa
Ha IOro-Bocroke Ykpausbl (HOpMaTHBHO-TIPABOBOIi acCIeKT).

IIposeden ananus paxmopos, 00ycI08IUBAIOUUX BOZHUKHOBEHUE U ICKALAYUIO BOOPYICEHHOZO
KoHgaukma ¢ Yxpaune. Packpvima cyupocmo mexcoynapoonvix opeanuzayuii besonacnocmu. Uccae-
dosana Odesmenvrnocmv Opzanusavuu Obvedunennvix Hayui u Opeanusayuu no 6esonacnocmu
u compyonuuecmsy 6 Egpone no ypezyauposanuio sHympenezo 600pyicennozo kondauxma ¢ /loney-
xotl u Jlyzanckoii obnacmsx. Paspabomanot npediojceniiss no yayuueniio 0esmeibnoCmu Imux Medic-
OYHapoonvLY Op2anu3ayull.

KimoueBble cioBa: BOOPY)KEHHBIN KOHMIIMKT, MEK/IYHAPOIHbIC OPTaHU3AINH, aHTUTEPPOPHUCTHU-
YyecKast OTlepPaIfys, CUJIbI OXPAHbBI TIPABOIIOPSIIKA.
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€smyuweHko I. B. Posie ma micye MixXHapoOHUX Op2aHi3ayill y 8pe2yito8aHHi 36poliH020 KOHPIIIKMY...

Iocmanosexa npoonemu. 36poiinuii xkondaikr Ha tepurtopii JloHerpkoi Ta
Jlyrancbkoi 06JacTsIX PU3BIB SIK JI0 3HAYHUX BTPAT 0COOOBOTO CKJIay BiiCHKOBHUX
(opmyBaHb Ta creriaTbHUX TPABOOXOPOHHUX OPraHiB YKpaiHu, Tak i JKepTB cepely
IIMBITbHOTO HaceJIeHHs YKpaiHU.

3a mannmu OOH, i3 cepenunn kBitHs 2014 p. mo 28 motoro 2015 p. 3a10Ky-
MeHTOBaHO 3arnOesis moHaiimentne 5809 soneit. Takox monaiimentie 14740 moneit
Oysi0 TopaHeHO Ha cxoii Ykpainu. I3 Hux 1112 Oysno BO6muro ta 3713 mopaneHo
y nepion 3 1 rpyaus 2014 no 15 mororo 2015 p. [1].

3a odimiiinoo iHdopMmatiiero Ypsaay YkpaiHu, 3 MOYaTKy aHTUTEPOPUCTUY-
HOI omepariii 10 2 6epesnst 2015 p. sarunyB 1541 BilicbKOBOCTY:KOOBEID, 3 SAKIX
1223 silicbkoBoCaYKO0BI 36poiitHUX cuil Ykpainu, 132 BilicbKOBOCTYKOOBIIS
Harionanproi rBapaii Ykpainu, 101 cniBpo6iTHUK opraHiB BHYTPIIIHIX CIpaB,
63 BiiicbkoBOCIYk00B1s Jlep:KaBHOI IPUKOPAOHHOL ciry:k0u Yipainu, 7 BilichbKO-
BocayskOoBIiB CuoyskOm Gesmexku Yipainw, 15 mpariBuukiB [lepskaBHoi ciryskOm
3 HaJ[3BUYAWHUX CUTYAIliil. Y MIMUTAIsIX Ta JIKapHAX Ha 1eil yac nepebysano 501
BilICbKOBOC/TY;KOOBEIlb Ta TMPAIiBHUK, 13 13 AKX OyJIU Ba)KKOTIOPAaHEHUMU. YCHOTO
IPOTSATOM AHTUTEPOPUCTUYHOI oreparii Oyao mopaHeHo 6226 BiiicbKOBOCITYK-
6oBitiB. I3 BilicbkoBOCTYKO0BIIB 30poitHux cun Ykpainu — 1223, npainiBHUKIB
opraHiB BHyTpilrHix crpaB — 366, BilicbkoBocayskO0BIiB HarionaabHoi rBapii
Vkpainu — 605, BilicbKoBOCAY:KO00BLIB Jlep:kaBHOI IPUKOPAOHHOI Cay:KOu YKpa-
inn — 372, BilficbkoBocaysk60BIliB Coys:kOu 6e3nekn Ykpainu — 63, a nmpaiiBHUKIB
JlepskaBHoi cory:kOu 3 Haja3BUUaiiHux cutyariii — 15. 3a manumu TeHepaabHOTO
mtaby 30poitHuX cuJI YKpaiHu, y MoJioHi Ha 1eit vac nepebysaso 201 BiiicbkoBoC-
Jy;K60Belb, OpoHeTexHiKN ckiaaganu 968 oxuuuip [2].

Axmyanvnicms memu. 3a TaKUX YMOB, Ha JAYMKY OiJbIIOCTI MOJITHKIB Ta
MOJIITOJIOTIB, BIAITIOBITHO /0 Cy4acHUX BUMOT MI’KHAPOJIHOTO TIpaBa BPETYJTIOBAHHS
KPU30BOi cuTyallii Ha YKpaiHi MOKJIMBO TIJIbKM IIJISIXOM IIOCEPEIHUIITBA MixK-
HapoJHUX opraHizailiii. MixkHApOiHI opraHisallii € IHCTPYMEHTOM JIJIsi PAaHHLOTO
BUSIBJIEHHS, TOIEPE/KEHHsT i 3amobirantst KOHGJIKTIB, a TAKOK PeryJioBaHHsI
KpH3 i MOCTKOH(DIIKTHOI peabisiTaliii, BOHM 3aiiMafOThCs MIMPOKUM KOJIOM ITUTaHb
Ge3meku, BKJIOYAIOYN KOHTPOJb HaJl O30POEHHSM, MPEBEHTUBHY [IUILIOMATIIO,
3aXO0/I¥ 1010 3MIITHEHHS TOBipHU, IIpaBa JIIOJMHU, CIIOCTEPEKEHHS 3a TPOBEJICHHAM
BUOOPiB, EKOHOMIUHY Ta €KOJIOTIYHY Oe3IeKy TOIIO.

Ananiz ocmannix docnioicen ma nyoaikayii. Y nitepaTypi OCTaHHIX POKIB
OKpeMi MUTaHHS TOPKAIOTHCS HOPMATUBHO-TIPABOBUWX 3acaj AisSIbHOCTI MiKHa-
POIHUX opraHizailiii y cdepi 6esnexkn y poborax takux BueHux: B. B. Asep’s-
nos (V. B. Averyanov), O. M. Banzaypka (O. M. Bandurka), O. B. Banauniok
(O. V. Baldynyuk), C. /. Bimomekuii (S. D. Bilotskyy), B. M. Baxysuu
(V. M. Vakulych), M. 4. Tyiman (M. J. Hutsman), /1. B. /Iy6os (D. V. Dubov),
B. I. Istuenko (V. I. Dyachenko), H. A. 3enincoka (N. A. Zielinska), 0. A. Isanos
(Y. A. Ivanov), B. M. JIucuk (V. M. Lysyk), M. M. Ilengopa (M. M. Pendyur),
O. B. ITymum (O. V. Pulym) Ta in. OgHak AOCTiKEHHIO PO Ta MICIST MiX-
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HAPOJHUX OpraHisalliii y BperyjioBaHHI BHYTPIlIHHOrO 30POHHOT0 KOHMIIIKTY
MPUIIEHO HEeIOCTATHIO yBary.

Memoto cmammi € pPO3rJsA[ CYTHOCTI MiKHAPOAHUX OE3MEKOBUX OpraHisa-
1i#f, OIiHIOBaHHS e(MeKTUBHOCTI iXHBOI AISJBHOCTI MO0 BPETYJIIOBAHHS CUTYyaIlii
B JloHenpkiit Ta JIyrancbkiit o6acTsx i BUPOOJEHHS BiZAMOBIIHUX MTPOTIO3UILIIL.

Buxnaod ocnoeénoeo mamepiany. JKaxiuBa CTaTHCTHKA AHTUTEPOPUCTUY-
HOI orepaiiii JOMOBHIOETHCST TAHUMHU €IMHOTO 3BIiTY TIPO KPUMIHAIbHI TTPABOIO-
pymennsa lenepanbuoi nmpokyparypu Ykpainu 3a 2013-2014 pp. Ta I nmiBpiuus
2015 p. YV rtabauii HaBeJeHO CTATUCTHKY HANOiNbII BaroMuX KPUMiHAJIbHHUX
3JI0YMHIB MPOTH OCHOB HAIIOHATIHHOI O€3MeKH, TPOMAICHKOI Oe3MeKu, TpoMal-
CBHKOTO MOPSJIKY Ta MOPaJIbHOCTI, aBTOPUTETY OPTaHiB Jiep:KaBHOI BJIaJiu, OPTaHiB
MICIIEBOTO CaMOBPSIIyBaHHs Ta 00’€iHaHb IPOMAJSH, MUPY, Oe3MeKu JIOACTBA
Ta MIBKHAPOJHOTO MPAaBOMOPSIAKY, 0 00YMOBJIIOIOTh BUHUKHEHHSI Ta eCKajalliio
36poitroro kouduikty [dus.: 3].

Tabuys
CraTtucTuka HalOLIBII BATOMHX KPHUMIHAJIBHUX 3JI0YHHIB, 0 0OYMOBIIOIOTh
BUHUKHEHHS Ta €CKaJIAIlil0 BHYTPIIIHHOrO 30POHHOr0 KOH(JIIKTY

. . 1
No O6IK08aAHO KPUMIHATLHUX NPABONOPYUWEHD 34 ..
PUMLY P Py . 2013 | 2014 | nigpiuus
3/n cmammsmu Kpuminanonozo xodexcy Yipainu 2015
1 3JI0YMHM POTH OCHOB HAIIOHAJIBHOI Oe3NeKu

[ii, cnpgaMoBaHi Ha HACUJIBHUIIbKY 3MiHY YU
1.1 | moBajieHHs1 KOHCTUTYIiiHOTO Jajgy abo Ha 6 91 35
3axXOIlJIeHHs Jlep:KaBHOi Bjaaau, cT. 109

[Tocarannss Ha  TepuTOpiajbHy  IiJICHICTD

1.2 i HepoTopKanicTh Ykpainu, ct. 110 0 285 101

1.3 | JlepxaBna 3pana, ct. 111 1 65 33

1.4 | dusepcis, ct. 113 0 59 32
[TepenTkopkanHsT 3aKOHHI I i sTbHOCTI 30POITHITX

1.5 | cun Ykpainu Ta iHImMX BilichbKOBUX (POPMYBaHb, 0 12 92
ct. 114-1

2 3JI0YMHH IPOTH TPOMAJICHKOI O€e3NeKH

2.1 | Tepopuctuunuii aKt, ct. 258 4 1499 758

99 CrBopeHHs _ TePOPHCTIYHOT rpymu g 1 478 560
TEPOPUCTUYHOI opraHizaitii, cT. 258-3

2.3 | dinaHcyBaHHS TEPOPU3MY, CT. 258-5 1 54 106
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3 3JI0YMHH POTH TPOMA/ICHKOTO MOPSIKY Ta MOPAJIbHOCTI
31 IpynoBe TOpYyIIEHHS T'POMAJCHKOTO MOPSIIKY, 6 38 99
cT. 293
3.2 | Macosi 3aBopytiienHs, ct. 294 5 148 20
4 3J10YMHYU IPOTH aBTOPHUTETY OPTraHiB J€P>KaBHOI BJIa/M, OPraHiB
MiCIIEBOTO CaMOBPS/yBaHHs Ta 00’€IHAHb IPOMa/ISIH
4.1 | Hapyra man nep:kaBHUMU CUMBOJIaMU, CT. 338 3 58 10
Hesakonnue TTePENIKO/IKAHHA opranisartii
4.2 | abo TmpoBe[eHHIO 300piB, MITHHTIB, IOXOJIB 1 39 13
i memoHcTparti, cT. 340
43 3axoIyieHHs  jilepKaBHUX  ab0  TPOMajIChKUX 14 662 939

OyxiBesb uu cropy, ct. 341

[Tocaranns Ha SKUTTS npaliBHUKA
MPaBOOXOPOHHOTO OPTaHy, 4ieHa TPOMAICHKOTO
4.4 | dbopMyBaHHS 3 OXOPOHU TPOMAJICHKOTO TOPSAKY | 12 2260 1171
i IepsKaBHOTO KOPIOHY 200 BIlICBKOBOCIYKOOBIIS,
cT. 348

3axolieHHsT  TpeJCTaBHUKA  Baaad  abo
4.5 | mpaliBHUKa  TPAaBOOXOPOHHOTO  OpraHy sk 1 62 4
3apyuyHUKa, CT. 349

5 | 3i04uHM POTH MHUPY, GE3MEKH JIOACTBA Ta MiKHAPOIHOTO MPABOIOPSIAKY

5.1 | Ilpomaranzga Biiiau, ct. 436 0 3 1
5.2 | IlopyienHs 3aKoHiB Ta 3BMYAiB BiitHH, CT. 438 0 1 2
5.3 | Tenomun, cr. 442 0 2 2

AHam3 nMUX CTATUCTUYHWX [AHUX 3aCBIMYYE TMPUCYTHICTH BEJUKOI AWHAMIKA
3JI0YMHIB, a OTXKe, WMOBIPHICTH 3arocTpeHHs1 30poitHoro KoHMikTy. Tomy istib-
HicTh Ge3MEeKOBUX MiKHAPOAHUX OpraHizaiiil B YKpaiHi € JopedHoro; [asi 3ynuHu-
MOCS Ha CYTHOCTI J[igJIbHOCTI IIUX OpTaHi3alliii.

Hapasi miskHapoHa Geslieka € rapaHTOM CBITOBOTO caMO30epesKeHHs 1 CTaJoro
posButky. Cy6’exTamMu MiXKHAPOAHOI Oe3IeKr BUCTYIIAIOTh MIsKHAPO/IHI OpraHisaiii,
NOKJIMKaHi 3a6e31eYnTi H0TpUMaHHs Oe3reku. BinbimicTs i3 MiKHaApOIHUX opra-
Hi3aIliil € OCHOBOIO MiKHAPOAHOTO MHUPY i Oe3rexu, 3a0e3MedyioTh JOTPUMAHHS
3araJlbHOBU3HAHUX HOPM MIXKHAPOAHOTO IIpaBa He TiJbKH JlepsKaBaMM — 4JIeHaMK
IUX OpraHizaiiiii, a i iHmMMu cy6’eKTaMu MiKHApOAHUX BigHocuH. [Teprioueprose
Micile B TIOPSAKY BperyJioBaHHs 306poiiHoro kouduikty Ha IliBmennomy Cxomi
YKpaiau HaJEeXATDH KJIIOUOBUM MIKYPSIIOBUM MiKHAPOIHUM OPraHi3allisiM, 10 OITi-
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KYIOThCsI MUPOM 1 Ge3nekoro B cBiti — Opranisarii O6’exnanux Hariiii (OOH) ta
Opramnizarii 3 6e3nekn ta criBpobiTauiTea B €sporni (OBCE).

OOH o6yna sacHoBana 1945 p. micas 3asepinennst JIpyroi cBiToBol BiiitHK
npezcTaBHUKaMu 51 KpaiHu 3 MeTOIO MiATPUMKKM MUpY 1 Oe3leKku y BCbOMY CBIT,
PO3BUTKY JPYKHIX BIJHOCMH MiXK KpalHAaMW Ta CIPUSHHS COI[iaJIbHOMY IPOTPECY,
TIOJIIMIIIEHHI0O YMOB JKUTTS 1 CTaHy ClpaB Yy Tamiysi npas JioauHu. Hapasi ii ckiaj
Hasiuye 193 nepskasu. [lisibhicts Pagu 6esnexkn OOH 3 migrpumku mupy ta 6es-
MeKW T10JIITa€ Y BU3HAUEHHI TUX YU IHIIMX CAHKIA TIPOTU Jep:KaB-IIOPYIITHUKIB
(BrJITOUatOuM BiMCBKOBI orepailii MPOTH HUX); BBEJAEHHI MUPOTBOPUUX (HOpMY-
BaHb y 30HM KOHMJIIKTY; oprafisaiii mocTKOH(MIIKTHOTO BPETyJIIOBaHHS, 30KpeMa,
BBEJIEHH MIKHAPOJHOI ajMiHicTpailii B 30H1 koH(mikTy. Kpim 1iporo, Pajga mozke
3BEPHYTHUCS /10 TIPUMYCOBUX 3aXOJiB, 30KpeMa: BBe/lEHHId €KOHOMIUHUX CaHKIIii,
36poitoBoro emb6apro, (inancoBux mrpadis Ta oOMeKeHb i 3a00pPOH Ha IOI3IKY;
PO3PUBY JUILIOMATUUHUX BiHOCHH; OJIOKA/IM; KOJEKTUBHUX BiICHKOBUX 3aXO/IiB.

Opnak craryt OOH MmicTuTh mepenkoan 10 BpPeryJoBaHHs 30pPOHOTO KOH-
Gaikty Ha Teputopii Ykpainu. Tak, 3rizHo 3i cratytrom Opraniszaiiii, 10 CKJIaIy
Panu Besnekn Bxoaarh 5 noctiiiaux uienis (Bennka Bpuranisi, Pocis, Kuraiicbka
Hapoana Pecny6uaika, Crionyueni Iltatn Amepuku, @pannis) i 10 HemocTiiiHmx,
skux Tenepanbra Acambiiess OOH obupae 3a reorpadivHum TpuHIUATOM. PimeHHs
Panu Besnexu (KpiM mporelypHUX ) BUMAraioTh 9 rosiocis 3 15, BKIIOYAI0UM TOJOCH,
ki 36irsmcs, Beix mocTiiHux uieHiB. Ile o3Havae, M0 KOKHOMY 3 I'SITU MOCTIHHUX
uneHiB Pagu besrniekn HasexuTh mpaBo BeTo 100 pimeHb Paamn. Tomy y Pociii-
cokiit Mepepariii 3aBxkan Oyie mpaBo Ha Beto Beix il OOH, mo HampasieHi Ha
eckasalio 30poiiHOro KOHMJIIKTY B YKpaiHi.

Y nogiit Crparerii HarionabHOI Ge3nekn Ykpainu Bix 06.05.2015 p. 3a3HaueHo,
mo arpecisg Pocii nporu Ykpainu 36iblimaa akTyaibHicTh pedopmyBanHs Pagn
Besneku OOH. ¥V pamkax pobortu lenepansuoi Acambiaei OOH ysara ypsny Yrpa-
THU 30Ccepe/KyBaTUMETbCI Ha IMIITPUMIN TakuX iHiniatus 3 pedopmyBanHsa Panu
Besnekn OOH, siki 3a6Gesmneyars ii ajleKBaTHe pearyBaHHsI Ha MMOPYIIEHHST MiKHa-
POIHOTO TIPaBa, HABITh SAKIIO MOPYITHUK € MOCTIHHUM YJIEHOM I1bOTO OPraHy.

OTXe, OCHOBHA POJIb y BperyJioBaHHi 36poiiHOTO KOHMJIIKTY Hapasi Haje-
#uth OBCE. OBCE — naiibinbima B cBiTi perioHanbHa Ge3leKoBa OpraHisza-
mist. Y 1975 p. 6yso 3acHoBaHo Tozi e Hapamy 3 OGesmeku ta criBpoGiTHUIITBA
B €sponi (HBCE). ¥V ciuni 1995 p. HBCE nabyna odimniitHoro cratycy MixHa-
pozHoi opranizaiii i 6ysa nepeiimenoara Ha OBCE. Opranisamnis HapaxoBye 57
nepskaB-ydacHuilp 3 [liBHiunoi Amepuku, €sponu it [lentpanrbroi Asii, o mo/i-
JITIOTH CBOI MiXOAU 10 Oe31eKu, PO3IIsalouu TPY il BUMIpU: BillCHKOBO-1TOJi-
TUYHUN; eKOHOMIKO-€KOJIOTTYHUI; JIIOJCbKUIL.

OcobsmBicTio Oprauizaiiii € HasiBHICTD y Hel TOJIbOBUX Omepailiil, siki hyHKii-
OHYIOTh HGE3MTOCEPENHBO Y JESKUX JIePsKaBax-yIaCHUISX Ta Ha IXHIH 3aIUT HAJA0Th
Heo6xiany ponomory. Pimentss B OBCE yxBamooTh KOHCEHCYCOM.

CrnemniasibHa Monitopunrosa Micigs (CMM) OBCE B ¥Ykpaini nmoyana cBoio
po6oty 21 Gepesust 2014 p. na migcrasi sanury Big ypsaay Ykpainu go OBCE
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i KoHCeHCyCHOTO pimieHHst Beix 57 kpain-yuacuuitb OBCE. Mangar CMM 6ys
npogoBkennit 1o 31 Gepesust 2016 p. Y mopambimomy, 3a HeOOXiZHOCTI, HOTO
TAKOXk MOXYTb HPOOBKUTHU. 1i OCHOBHI 3aBIaHHA — Ile HEYIepeIKeHo i 06'eK-
TUBHO CIIOCTepiraTv Ta 3BITyBaTH PO CUTYyaIlil0 B YKpaiHi, a TaKOX CHPUATH
miasory Mix ycima ctopornamu KoHGJIIKTY. [lo ckmamy micii BxogsaTh 6m3bko 250
IUBLIBHUX HEO030POEHUX criocTepiradis i3 kpain-ydacuuib OBCE, nigrpumky
MiSABHOCTI SIKMX 3a6e31euyioTh YKpaiHChKi mpailiBuuku. lTosoBumit odic Micii
y Kuesi, cocrepiraui nepebysaiors y Xepconi, Oneci, JIbBosi, IBano-Dpankis-
cbKy, Xapkosi, /lonemnbky, /InimpornerpoBcbky, YepHriBigx ta Jlyranceky. Cro-
cTepiradyi MOKJIWKaHI CIPUATH 3MEHIIEHHIO HANpPYKEHHS, CTAaHOBJIEHHIO MUDY,
ctabisbHOCTI Ta 6e3MmeKu. 3 METOIO CIPUSIHHS [iaJIoTy Ha MICISIX Micist B3aeMojiie
3 OpraHaM¥ BJaJI1 YCiX PiBHIB, a TaKOX 3 TPOMAJITHCHbKUM CYCHiJIbCTBOM, €THIY-
HUMU Ta PeJiTiiHUMU TPylaMu Ta MiClleBUMHU TpoMazaMu [4].

Micist 36upae iHdopmallito Ta 3BiTyE€ MpO CUTYyallilo 3 Ge3NeKH, BCTAaHOBJIOE
Ta TOBIOMJISIE (DAKTU MO0 KOHKPETHUX IHIMIEHTIB, BKIIOYHO 3 TUMH, IO CTO-
CYIOTbCH 3asIBJEHUX MOPYIIeHb 0cHOBONOMOXHUX npuHIuiiB OBCE. OcnoBHnmu
pesyabsratamu gisimbHOcTi CMM OBCE € 3BiTH 1mop0 potpuManss «Komrekcy
3axX0/liB 3 BUKOHaHHSA MIiHCBbKUX YTO/l» Ta CUTYyallil B perioHax YKpainu.

Opnax Hapasi icHye npobJsieMa y JoTpUMaHHi 0coOUCTOT He3MeKn CIIoCTepiravis.
Ha vactuni Teputopii npoBeJieHHsI aHTUTEPOPUCTUYHOI ofiepallii, 1110 He KOHTPOJIIO-
eTbest Ykpaiuoio, maisuibHicts CMM OBCE obMexyeThest. SIcKpaBuM MPUKIIAIOM
€ mofist, o tpanuiaacss 9 cepmust 2015 p., a came OyJio mignaseHo 4 6pOHBOBaHI
aBromo06ini OBCE Ha crosHui nepes pesugeniiieo cnocrepirayis CMM B m. one-
1bKy. Takok HaiicepiiosHimmil iHiuaeHT craBest 2 tpaBHs 2015 p., Kogu B H.IL
HIupoxkuromy narpyss CMM OBCE norpanus mij BOroOHb 31 CTPIIEIbKOi 30pOi.
Taxosx 2 TpaBHs B H.II. Ilicku (Hemomamik Bif aeporiopty /loHerbka), 90TUPU MiHT
BJIyYnIM Hemoganik Bix marpyass CMM, akuil HabJmMKaBcst 10 MYHKTY CliocTepe-
xennst. JKoaHoro 6010 B 1[bOMY pailOHI B TOW 4ac He BigOyBasiocst, cuTyaitist OyJia
CIIOKiliHa. MeHIie, Hik dyepes 1Bl TOIWHM, TONH caMUil MaTpPyJib, epedyBaloun B H.IL.
ABpiiBIli, MOTpANMB iji TlepexpecHuii BOronb 3 152-miniMeTpoBoi apTuiiepii, sika
3a00poHeHa BiANOBiAHO 10 MiHCHKUX JIOMOBJIEHOCTEI.

lasera Himeuunnu «Bild» mie B sxoBtHi 2014 p. nosigomuia, 1o ypsag Himeu-
yrHr Hanpasiste 50 BiliChKOBOCTY:KOOBINB [17ist 0XOpoHU ciiBpobiTHukiz CMM
OBCE Ta 150 BiiicbKOBOCTYKOOBIIIB MiIPO3/IiIiB CIENiaTbHOTO MPU3HAYEHHS, 110
OyIyTh TATPYJIIOBATH 30HY KOH(MJIIKTY 3a 0MOMOroi0 Ge3IMiJIOTHUX JITaTbHUX ama-
pariB. OxHak 1151 iHopmailis 6yJia HelpaBAKXBOIO, 8 TOMY Hapasi akTyasibHe MUTaHHSI
moz10 3abesmnederns ocobuctoi Gesnekn CMM OBCE. Ha Hamry aymKy, 110 (hyHK-
1[I0 HA MiJIKOHTPOJIbHIN TepuTopii YKpaiHu B HEUTPAJIbHIN 30HI MOXYTb BUKOHATH
CUJIM OXOPOHU TPABOTIOPSIIKY YKpaiHU K CyMiCHO 3 TIpe/icTaBHUKaMU €BPOTIH, TaKk
1 caMOCTIIHO 32 PaXyHOK HaJlaro/pKeHHs B3aeMoii 3 crioctepirauamu CMM OBCE.

Cui 0XOpoHU MTPABOIOPSI/IKY MOXKYTh BUKOHATH HACTYIIHI OCHOBHI 3aB/laHHS:

— 3abesneyerst ocobucroi Gesnekn CMM OBCE mig yac nmpoBegeHHS HUMHI
CIIOCTEPE;KEHHSI HA TepUTOPii, MiJIKOHTPOJbHIN YKpaiHi;

© Esmywenxo 1. B., 2015 129



KPUMIHAJIbHE ITPABO TA KPUUMIHOJIOrIA; ONEPATUBHO-PO3LLUYKOBA JIAJIbHICTb

— cynpoBokennss CMM OBCE y pemisitapusoBaniii 30HI 3 MOKJIUBICTIO
3a0e3MevyeHHsT YKPUTTSI B CIIEI[TEXHIIl Ta IHKEHEPHUX CIIOPY/Iax Iijl 4ac iMOBIpHUX
06CTpiiB;

— oxopona TexHikn ta Maiitna CMM OBCE B wmicigx iX aucIoKallii Ha TeEPUTO-
pii, MAKOHTPOJIBHIN YKpaiHi.

Ha nymxy ekcriepris, OBCE norpebye cepiiozHoro peopMyBaHHSsI, CTBOPEHHS
HOBOI MoJieJIi ii (pyHKITIOHyBaHHs, sika 6 BpaXxoByBaJia HOBY CUTYalliio B €Bpori, Kap-
JIMHAJIbHI 3MiHI 6E3TIEKOBOTO CepeIOBHIIA, TOSIBY HOBUX BUKJIMKIB i 3arpo3. Hapasi
HEMAE OIHOCTANHOCTI Kpain-uyeHiB 1moao pedopmysaniss OBCE. Mopmyioun KOH-
nenrtyaibHi maxoan 1o pecdopmysBantsi OBCE, ekcniepTu BHOCATD TakKi MPOTIO3MUIIIi:

1) OBCE mae HeoOXifHUI MOTEHIHAN IJIsi PO3BUTKY, SIKUH HEOOXiZHO edek-
TUBHO BWKOPUCTATH B iHTEpecax BciX i1 uyeHiB Ta €BpPomM B IIJIOMY Ha OCHOBI
HPUHIUIY HEIOALIBHOCTI Oe3IeKy;

2) notpebye BIOCKOHATEHHS MeXaHi3M HpUHHATTS pimens B Opranisarii,
JIOTILTBHO OTIPAITIOBATH MOJKJIUBICTD TEPETJIINy KOHCEHCYCHOTO TIPUHITUITY i3 MTOCTY-
MOBUM IIE€PEXO/IOM JIO TIPUHITUITY SIKICHO 1 KiJIbKICHO KBastihikoBaHOi OisbIIoCTi;

3) BapTO PO3TJSHYTU MOKJIUBICTH IHTETPAIlii PIBHUX <«KOIUKIB», (HOPMYBAHHS
CITJIBHUX TI/IXO/iB Ha OCHOBI KOHIIENITY «M’SIKOI CHJIM» 3 METOIO 3abe3IeueH sl iHTe-
rpasibHOI Oe3IeK;

4) HacTaB 4Yac MPUCKOPUTH POOOTY 31 CTBOPEHHS PErJIaMeHTIB JisIbHOCTI
OBCE 3a pisHUMU HANIPSIMaMU, 30KpeMa TaKUMHU, SIK TIOTIEPe/PKEHHS 1 PO3B’sI3aHHS
KOH(DJIIKTIB, criocTepesKeHHs 3a BUOOpaMK TOIILO;

5) opramizaiiisi Mmae iHTeHCH((DIKYBaTH CBOIO isIBHICTD Y TAKUX HAMpsiMaX sK
Kibepbesieka, 60poTbOa 3 TEPOPU3MOM, €KOJIOTIYHA 1 TEXHOTeHHa Ge3IeKa, Y TOMY
YUCJTi TToNepe/iPKeH s, JIOKaJIi3allisd i MoJ0aHHs HACI/IKIB €KOJIOTTUHUX 1 TeXHOTeH-
HUX KaTacTpod, eHepreTuyHa GesreKa Tolo;

6) norpebye nocuerns mporHosua Gyukiis OBCE, hopmyBanHs iHCTpyMeH-
TiB JUIsI aHaJi3y OCHOBHUX TEHJEHINN 1 HaNMpsIMKiB TpaHcdopMarliii 6e3rmeKoBoro
cepe/IoBUINA, HaIpallloBaHHS BUIIepE/KAJbHUX PEKOMeHJalliil I/l KpaiH-4JeHiB
Oprani3zartii;

7) BianosigHO 10 BUMOT yacy mnortpebye 3min crpykrypa OBCE, mouiabHO
OTPaIfioBATH MOKIUBICTh cTBOPeHHs Y cuctemi OBCE nocmiHuIbKUX 1 eKcrepT-
HUX IIeHTPIB 3 MUTaHb HOBUX BUKJIWKIB i 3arpo3 [, ¢. 50 — 52].

Y misomy Mofing0uM 3a3HaYeHe BUIE, BCE K 3a3HAUMMO, 1[0 I1i TTPOIO3UILii
OIJIBINIOI0 MipPOI0 HOCSITH JIEKJIapaTUBHUN xapakTep. TiJIbKM CbOMUI ITYHKT IPO-
MO3UIIN MICTUTH TMPAKTUUHY CKJIQJIOBY. BBaskaemo, 110 CTBOPIOBATU HOBI JIOCJIi/I-
HUIIbKI 1 €KCIepTHI MEeHTPH 3 NMUTaHb BUKJMKIB i 3arpo3 y cucremi OBCE € myxe
3aTpaTHUM, 0COOIMBO /st OIOMKeTy YKpaiHu. Bijibln pamioHaJbHUM € iHTerpaiis
B)Ke ICHYIOUMX HAIllOHAJIbHUX HAYKOBUX YCTAHOB SIK JIEPKABHOI, TaK 1 HeJlep:KaBHOI
¢dopMU BIACHOCTI /10 CHIJIBHOI MixKAep:kaBHOI cucTeMu i erizoio ObCE.

Bucnoexu. Ha ocHOBI BUKJIQ/IEHOTO 3a3HAUMMO HACTYITHE.

1. YperymoBanus 36poitHoro xouduikry na IliBgenHomy Cxoxmi Ykpainu
MOKJIMBO TiJIbKM 3a y4yacTi MiKHApOJHOI CIJIbHOTHU. YHiBepcaJbHi MizKHapO/-
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HO-TIpaBOBi GesmnekoBi mexanismu, sakpimeni B Craryri OOH, Teabcincbkomy
3akaouyHOMy akti 1975 p., a Takoxk 30BHimHI rapaHTii Oe3mexku YKpaiHu 3a
Bynanemrcokum memopanaymom 1994 p. BusiBmimcs nezpieBumun. CMM OBCE
CBOTOJIHI € EIMHUM CIIOCOOOM KOHTPOJII0 BUKOHAHHST « KoMILIeKcy 3aX0/1iB 3 BUKO-
HaHHgd MIHCBKUX yro/l» Ta BUCBITJIEHHS peajibHOI CUTYyallil B YKpaiHi.

2. Hapasi eauHOI0 MiATPUMKOIO 3 4mcja Oe3leKOBUX MiKHAPOIHUX OpraHisza-
1iit y BperymoBanti 36poiitHoro xouduikty Ha IliBgernomy Cxoxi Yipainu (Kpim
€KOHOMIYHUX CAHKI[# MPOTH «KpaiHu arpecopar) € Heo30poena nusisbHa CMM
OBCE. Opnak akTyaabHUM IOCTAE THUTAHHS 100 3a0e3redertsi ocobucroi Hes-
neku croctepiradis CMM OBCE, mo MoskHa 3pOOGUTH MIJISIXOM HAJIATOJKEHHST B3a-
€MOJIIT TTi€T Micii 3 CUJIaM¥u OXOPOHU TPABOIIOPS/IKY YKPaiHMU.

3. TToromxyemocs, mo OBCE norpedye cepitozHoro pehopMyBaHHSsI, CTBOPEHHS
HOBOI Mojiesii ii (hyHKIliOHYBaHHs, sika O BpaxoByBajia HOBY cuTyalliio B €Bpori,
KapAMHAJIbHI 3MiHI GE3IIEKOBOTO CepeoBUINa, OBy HOBUX BUKJIMKIB 1 3arpo3.

4. Tlomaspini HAyKOBI PO3BiAKKM OYAyTH CIIPSIMOBAHI HA BUBYEHHS HOPMATHB-
HO-TIPABOBUX Ta OPTAHI3aIINHO-TAKTUYHUX 3aCaJ] YIOCKOHAJIEHHS JIiSITbHOCTI MiXK-
HAPOJIHUX OpTaHizalliil y Bpery/roBaHHi 30pOitHIX KOHQIIKTIB.

Crnucok siteparypu:

1. Death toll in eastern Ukraine crosses 6,000, Zeid says, as UN releases new report [ Enexrpo-
HHMiT pecype]. — Pexxum mocrymy : http://www.un.org.ua/en/information-centre/news/1963.

2. Tenmrab: Ha cxomi YKpainu sarmnys 1541 BilicbkoBuil [Enexkrponnuii pecypc]. — Pesxum
nocryity : http://www.radiosvoboda.org/content/article/ 26877443.html.

3. €nuHi 3BiTH PO KpuMiHabHI TpaBonopyuienns 3a 2013, 2014 pp. ta I niBpiuus 2015 p.
[Enexrponnuii pecype]| / Tenepanbha npokyparypa Yipainu. — Pexxum goctyiry : http://www.gp.gov.
ua/ua/stat.html.

4. Criertianpna monitopunrosa wmiciss OBCE B VYkpaini [Enexrponnuii pecypc]. — Pexum
nocryiy : http://www.osce.org/uk /ukraine-smm.

5. OBCE: cyvacHi BUKIMKHN Ta Tepcrektusn po3sutky / A. B. €pmomnaes, K. A. Kononenko,
O. O. Pesnikosa Ta iH. : anamitnyHa gonosias. — Kuis : HamionaapHuil iHCTUTYT cTpaTerivynux J0OCITi-
mkenb, 2013. — 52 c.
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The role and place of international organizations in the settlement of armed conflicts in the
southeast of Ukraine (legal aspects)

Armed conflict in the Donetsk and Lugansk regions led to significant losses as personnel of mili-
tary units and special law enforcement agencies of Ukraine and civilian casualties Ukraine.

Under these conditions, according to most politicians and political scientists to modern standards
of international law crisis management in Ukraine is possible only through the mediation of interna-
tional organizations. International organizations have a tool for early detection, warning and conflict
prevention and crisis management and post-conflict rehabilitation, they are engaged in a wide range
of security issues, including arms control, preventive diplomacy, confidence-building measures, human
rights, monitoring elections, economic and environmental security and so on.

In the literature of recent years certain issues affecting the regulatory and legal framework
of international organizations in the field of security. However, scientific research towards the place
and role of international organizations in resolving the internal armed conflict in research paid
insufficient attention.

The article is to examine the nature of international security organizations, evaluating the effec-
tiveness of their work to resolve the situation in the Donetsk and Lugansk regions and providing
relevant proposals.

The primary place in the order of settlement of the armed conflict in the South East Ukraine has
a key intergovernmental international organizations dealing with peace and security in the world —
the United Nations (UN) and the Organization for Security and Cooperation in Europe (OSCE).

The new National Security Strategy of Ukraine of 05.06.2015 p. Indicated that the aggression
of Russia against Ukraine increased the urgency of reforming the Security Council. As part of the
UN General Assembly will focus the government of Ukraine will support such initiatives to reform the
UN Security Council, which will provide an adequate response to its violations of international law,
even if the offender is a permanent member of this body.

The main role in resolving the armed conflict currently owned OSCE. The feature is the presence
of its field operations acting directly in some participating States, upon request and provide necessary
assistance. Decisions in the OSCE adopt by consensus.

Currently, there is a problem in meeting the personal safety of observers. The forces of law and
order are the following main objectives: personal safety SMM OSCE during their surveillance in the
territory controlled by Ukraine; support the SMM OSCE in the demilitarized zone with the ability to
provide shelter in special equipment and engineering facilities in the alleged attacks; property protec-
tion equipment and CMM OSCE in their locations of the territory controlled by Ukraine.

The only security support among international organizations in the settlement of the armed
conflict in the South East of Ukraine (except for economic sanctions against the “aggressor country”)
is an unarmed civilian OSCE SMM. OSCE needs serious reform, the creation of a new model of its
operation, which takes into account the new situation in Europe, the dramatic changes the security
environment, the emergence of new challenges and threats.

Areas for further scientific studies will be used to research legal and organizational-tactical bases
of improvement of international organizations in resolving the armed conflict.

Key words: armed conflict; international organizations; the anti-terrorist operation; security
forces.
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Y CLUA: OPTAHI3AUIMHO-TIPABOBUU ACIIEKT

Y cmammi npoananisosaio 00ceid euxopucmanus npagooxopounumu opzanamu CIIA incmu-
mymy Kongidenyitinozo cniepobimnuymea. Buxopucmanns onepamusnux oxcepen ingopmayii 3anu-
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Hucruryt koHbuaeHnuaipHoro corpyanndectsa B CIIIA: orpaHu3aiioHHO-IPaBOBOI acHEKT

B cmamve npoananrusuposan onvim ucChonb308anus npagooxpanumenvivimu opeanamu CIIA
uHcmumyma KoHQUOeHyUaIvLHo20 compyonuvecmea. Fcnoiv3oeanue onepamusHvlx uCmouHuKo8 uHgop-
Mayuu ocmaemcsi Haubonee OetiCMEeHHbIM UHCMPYMEHMOS8 BbISELEHUS., NPEKPAUCHUS., PACKPOIMUSL
U pacciedo8anust NPecmynieHuil 80 6cem Mupe.

C yenvo docmudceHus: YemKkocmi 6 MePMUHOI0ZUU NPOBedeHaA UOCHMUPUKAUUSL DASHOIX U008
UHPOPMAMOPO8 8 3ABUCUMOCTIU OM UX HASHAYEHUSL U NPABOOXDAHUMEILHOU CIMPYKMYPbL, C KOMOPOU OHU
compyonuuaiom.

KiioueBbie cnoBa: undopmarop; cBuUjeTesb; KOHMOUAEHIUATbHBIA WCTOYHUK WH(POPMAINY;
UCTOYHUK-OTBETYHK.

Bcmyn. 1lpaso rpomansgH indopMyBaTi PO PABOMOPYIIEHHS — 1€ PUPOJIHE
MPOJIOBKEHHSI TIpaBa Ha CBOOOLY BUPa)KEHHs, IO TOB’sI3aHe 3 MPUHIUIIAME TIPO-
30pOCTi Ta cymusliHHOCTI. Bei Jojm MaroTh HeBi'€MHe TIPaBoO 3aXuInaT 106poOyT
IHIIMX TPOMaJsH Ta CYCIiJIbCTBA 3arajioM i, B OKPeMHUX BHIIaJKaX, 3000B’s3aHi
HOBiZIOMJIATH TIPO TipaBonopytieHHss. OxHuM i3 HalOLIbIT e(hEeKTUBHUX 3aXO/iB
OJI0 TTPOTU/II1 3JIOUMHHUM TIPOSIBAM € cBOedacHe iH(hOPMYBaHHS TTPABOOXOPOHHUX
OpTaHiB, Mijl 4ac SIKOTo 0cobJMBa POJib HaJeKUTh ocobam (iHdopmaTopam). Bonu
HaJAI0Th JOIOMOIY YIIOBHOBaXKEHMM Ha Te cyO’exkram y cdepi nmpoTumaii Kopymiii
MIJITXOM HaJIJaHHS OTlepaTUBHO 3HAUMMOI iH(hOpMAaIIii.

Y Cnonyyenux Illtatax AMepuku mpoBOAATHCS CEKPETHI onepailii 3 BUKOPHC-
TaHHAM KOH(DIJIEHTIB, ceKpeTHUX areHTiB, criBpobitHukis MBP, koau HeoOXinHO
OTPYMATH He IIPOCTO SKy-HeOyIb OnepaTUBHY iH(MOPMAIIO IIPO 3JI0YUHHY isib-
HICTh, @ 3BMHYBAaYyBaJIbHI /TOKa3u /g cyzoBoro tmporecy. g npaktuka B CIIIA
HaOyJ1a mupoKoro 3acrocyBanus 3 1987 p.

Memoro cmammi € anai3 A0CBiy TPAaBOOXOPOHHUX OPraHiB Ta CIEIiaJbHUX
caysx6 CIHIA mono pobotu 3 KOHMIAEHIIIHHUME JIKepeTaMu.

Ananiz nyonixayii, 6 aKux 3anouamxoeano supimenns npodaemu. Ocranui
teHzenttii B aismbrocTi modrinii CIITA 3ocepesskeni Bce Gisibliie Ha 3aydeHHi rpo-
MaJIgH 10 criBmpaiii 3 moJimieo. Taka criBmpans € edexTuBHOWO Yy 3amobiranHi
BUMHEHHIO 6araThOX TSKKMX 3JI0YMHIB 32 PaXyHOK ZOIIOMOTM iH(MOPMATOPiB, TOOTO
JIOJIEH, sIKi BUSIBJISIIOTH OasKaHHs CIIBIIpAIioBaT 3 moJitiero [1, c. 5].

J1. Canmaiin ta T. Talisiep BUXOJATH 3 TOTO, IO XapaKTep BiIHOCUH MiXK MOJIIIEI0
Ta rPOMAJICHKICTIO Ma€ 3HAYHUI BIUIMB Ha e(heKTUBHICTh GOPOTHOM 31 3/I0YMHHICTIO,
HOOPOOYT MiCIeBUX JKUTEIB. ABTOPU aKIIEHTYIOTh yBary Ha BasKJIMBOCTI BCTAHOB-
JIeHHs 100PO3UYINBUX BiHOCHH TIOJILII 3 MiclleBUM HaceseHHsaM [2, ¢. 532].

Buxnao ocnoenozo mamepiany. Y CIIA nonan 85 % TSUKKUX 3JI09MHIB PO3-
kpuBaiotbcst DBP 3a mornomoroio Hernacuux ingopmatopiB. B ogHomy 3 pimenb
Bepxosnoro cymy CIIIA koncraTyeTbCs, 10 BUKOPUCTAHHS TAEMHUX BHUKPHUBAYiB
Yy areHTiB € 3aKOHHOIO i MPaBUIBHOIO MPAKTUKOIO MPAaBO3aCTOCOBHUX OPTAaHIB Ta
BUIIPABIOBYETHCS iHTEpecaMu TPOMAJISTH.

OpHVM 3 MEePIIOYEepProBUX 3aB/laHb, sIKi HEOOXiIHO BUPIMIUTH B IIPOIECi aHAII3Y
iHCTUTYTY KOH(DIZAEHIIITHOTO CIiBPOOITHUIITBA, € JOCATHEHHS YiTKOCTI B TEPMIiHOJIO-
Tii, IKa 3aCTOCOBYETBCS /i ieHTr(iKallii pisHUX BUIIB iH(HOpMATOPIB.
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HecripomoskHicTh BCTAaHOBUTH BU3HAUEHHH, sAKe BifpisHse cBigkiB (CW) i Taem-
Hux iHdopmaropis (TT), Bukimkaso cepiioste sanenokoenus y MexepanibHOro 610po
poscrimyBanb Hampukinii 1980-x pp., amke kmacugikamis iHhopmaropa 3HAYHO
BILTMBAJIA HA T€, HACKIJIBKU PETETHHO GI0PO MOKE 3aXMCTUTH 0COOY CBOTO JIKEPEa,
a TaKO)K Ha CI0CiO BUKOPUCTAHHS HaJaHoi iHdopMallii Ta peTesbHiCTh i po3TJIsiLy.

Taemnuit ingpopmamop (TT) — 1e Gyab-sika ocoba, sika HaJa€ KOPUCHY Ta MPaB-
JMBY iH(OPMAIli0 TPABOOXOPOHHOMY OPraHy CTOCOBHO KPUMIHAJIBHOI AiSIBHOCTI
Ta Bi/l SIKOI TPABOOXOPOHHMI OPraH CIIO/IIBAETHCSI YU MA€ HaMip O/lepKaTh J10/1aT-
KOBY KOPHCHY iH(OpPMAIIiio M010 TaKol AisiIbHOCTI Y MallhyTHBOMY 3Ti/IHO 3 IOMOB-
JIEHICTIO, 3a SIKOI0 OpraH He posroJsionryBatume ocoby iHdopmaropa [3]. Taemui
iH(opMaTOpPH YacTO MPaAIIOIOTh y CIOCiO, SIKUI He J03BOJISIE IM HaJaBaTH JIOKa3W
Ta CTaBaTH CBiJIKAMM Ha CyJOBOMY IIPOBa/UKEHHi. IX BUKOPHUCTOBYIOTh BUKJIOUHO
3 MeTOI0 360py posBimmanux. OCKIJIbKM BOHU HE CBIIYUTHMYTh Ha CY/i, TIPABOOXO-
POHHUI OpraH 3a3BWYail Moke 30epertu ix aHOHIMHICTD [4].

Ha Bizminy Bix Taemuux iH(GOPMATOPIB, cnisnpautoui cidkyu MaiOTh CBiTINTH
/1 9ac cy/10BOTO MpoBaKeHHs. CaMe B 1IbOMY YacTO i TOJIITAE yCsd PI3HUI MiX
cBikoM Ta iH(hopMmaTtopoMm. CBIJIKIB YacTO BUKOPUCTOBYIOTH $SIK OIEPATUBHUKIB
Y JIOBTOTPUBAJIMX PO3CIIIYBAHHSX TMi/i TPUKPUTTSIM. 3a3BUYAll Taki CBIJIKW YKJa/a-
I0Tb 13 3aCTYITHUKOM ITPOKYPOPA UM JIeP>KaBHUM ITPOKYPOPOM TTHCbMOBI YTO/IH, B IKUX
BU3HAYEHO 1X 000B’I3KM Ta OUiKyBaHHS Bijl MailOyTHHOTO CYyA0BOTO IPOBAIKEHHS Y
posrasay crpasu [5]. Ix gomomora [6] i criBmpans 3i cTizcTBOM MOKe CKOPOTUTH
CTPOK IXHBOTO yB'si3HEeHHsT ab0 B3arasii MPU3BECTH JI0 3HSATTS 3 HUX OOBUHYBaY€Hb.

Ax i taemHui indopmaropu, CBiKH, IO CIHBIPAIIOIOTh 3i CJIJCTBOM, 4YacTO
MOKYTh JIOBTO TIPAIIOBATH i/l TPUKPUTTSM ITiJ{ 4ac CiJCTBA. 3aTaJlOM MOKHA TTPU-
IYCTUTH, 110 Maiiske BCi MOMIOHI CBIKM € 3JOYMHISIMU, SIKUM TeXK IIpej siBJIEHO
o6BuHYBavYeHHs. BoHM (haKTHYHO TIPaIio0Th 32 CBOIO ¢BOOOLY. SIKIIO BOHM He Haja-
IyTh CTiICTBY iH(MOpPMAILiIO, SKa JIOTIOMOKE apelTyBaTh 3JIOUMHINB YU 3aXOTMHUTH
TPOIIOBI KOUITH ab0 MaifHO, BOHM, CKOpIIlle 3a BCe, MOTPAILISATh 3a IPATH.

Ocib, sxi HazaioTh iH(GoOpMaIiito 6e3 Oyab-IKOr0 MPUXOBAHOTO MOTHBY, 3a3BHU-
yail HasuBalOTh <«dxcepenom». Jlkepeno Hagae iH(GOPMAIIO IPABOOXOPOHHOMY
OpraHy TiJIbBKA B Pe3yJIbTaTi 3BUUAHOTO 3aKOHHOTO JIOCTYIY /10 Takoi iHgopmariii
yu 3anuciB. Ha BiaMiny Bif TaeMHNX iH(OpPMATOPIB Ta CBIZIKIB, SIKi CIIBIIPAITIOIOTH
31 caizcTBOM, Take JsKepeno He 30mpae iHdopmaiio yepe3 KpUMiHaIbHI 3B’SI3KH
3 00’exramu po3ciiayBanus. Lle ve 3mounHii. /[skepesia MoKy Th ofiepsKyBaTh iHbOp-
Mallifo TiJIbKU y CI0ci6, 03BOJICHHIA BiIMOBIHUM 3aKOHOIABCTBOM [7].

[TepeBaxkny OisblicTh iHGOPMATOPIB Ta CBIJAKIB, SIKI CIIBIPAIOIOTH 31 CJIijI-
crBoM, BepOytoth uierr 18 000 mepskaBHUX Ta MICIEBUX TOJIIEHCHKUX OpraHiB
CHIA. Maiixe y KOJKHOMY 3HAUHOMY KPUMIHAJIbHOMY PO3CJIiIyBaHHi, K€ BEICTHCS
MOJTIITE€T0, BUKOPUCTOBYIOTBCS TOCAYTH iH(MOPMATOpa, CBi/Ka, MO CIBIpAIoE 3i
catizicTBOM abo MBIIBHOTO JKepesa. Y Mexax (eepasbHUX OPraHiB IPaBOMOPSIIKY
y3araJbHEHICTb ITPorpaM 1o poboTi 3 iHdopmaTopamu abo TepMiHiB BigcyTHs. Kepis-
Huk /[enapramMeHTy 1ocTuiiii ta rerepaabiuii mpoxypop CIITA [ 8 | € naitbavkymmu
110 0co0H, sTKa 3/IHCHIOE KePIBHUIITBO (elepabHOI0 Mepesketo iHhopMaTopiB.
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Y Jlenapmamenmi rocmuyii npaimoiots nonax 25 000 arentis DezgepanibHOTO
61opo poscaigysanb (FBI), Ympasminus mo 6oporsbi 3 Hapkotukamu (DEA)
i YipaBjiHHS 110 KOHTPOJIIO aJKOTOJbHUX HAIOiB, TIOTIOHOBUX BHUPOOIB, BOrHe-
nasbHoi 36poi Ta BuOyxosux MmatepianiB (ATF). Koxen 3 arentis [lemapramenry
IOCTHUIIT TIOBUHEH MPOBOIUTH aKTHBHE BepOyBaHHS Ta omepallii 3 iHhopmaropamu
1 CBiZIKaMu, sIKi CIiBIPAIIOIOTh 31 CJIi/ICTBOM.

Jenapmamenm navionanvnoi 6esnexu (DHS), sxuii He BXOANUTH 10 CKJIALY
JlemaptaMeHTy IOCTHUINII, HApaXOBy€ Habarato Oijblile MepcoHaNTy PaBOOXOPOHHUX
opratis, anixk FBI, DEA ta ATF pasom. /lemapramMeHT HallioHaJbHOI GE3IIeKN Po3-
pPOOHMB CBOIO BJIACHY TIporpamy poboTH 3 iH(hopMaTopamMu, HOPIBHSHO 3 KOO IPO-
rpama /lemaprameHTy rocTuilii 3a oOcsraMu € HabaraTo MEHIIOIO.

Xoua FBI, DEA ta DHS € ocnoBamMu benepasbHUMI TTPAaBOOXOPOHHUMU
opraHaMu, poborta SKUX IOBHICTIO 3a/IeKUTh BiJl iH(OPMATOPIB, OKPIM HUX iCHYE
e 44 denepanpbHi areHiiii Ta 64 opranu reHepaJbHOTO IHCIIEKTOPA, SKi TeK MAIOTh
Bi/IMOBiHI 3060B’A3aHHA 1010 OXOPOHU MTPABOIOPSIKY. 1X areHTH Takok 30008 8-
3aHi BepOyBaTH iH(MOPMATOPIB y XO/i CBOIX PO3CJIiyBaHb.

Bin momenty 3acuyBanng FBI'y 1908 p. indopmaTopu BijlirpaBaiyn BU3HAUYAJIbHY
POJIb y PO3CJIilyBaHHI Ta CyJIOBOMY TIepecJIilyBaHHi pi3HOMaHITHUX (eepaaTbHUX
snounHiB. [Iporpama FBI mo poboti 3 kpumiHasibHUME iH(GOpPMaTOpaMu y BUIINAX
emesionax Biaaau Oyna ctBopena y 1961 p., ko gupekrop @BP [Ixx. Exrap Tysep
HaKas3aB yCiM BiJIITOBiJIaJIbHUM CIIEI[iaJIbHUM areHTaM <«PO3BUHYTH MEpPEKy KBaJli-
(hikoBaHWX areHTIB y BUIIOMY €MIeJOHI OPraHi30BaHOI 3JI0YNHHOCTI, SIKi 3MOKYTh
HA/@BaTH HaM sKicHy iHbopMaiioy, HeoOXiaHy st OG0pOTHOM 3i 3JOYMHHICTIO.
Y 1978 p. FBI saminuio ii Ha [Iporpamy poboTu 3 KpuMiHajibHUMU iH(MOpPMATO-
paMu, 3aBJlaHHSAM $IKO1 CTaB PO3BUTOK iH(MOPMAIIMHUX KaJAPiB, SKi MOTJHU JIOTI0O-
vortu FBI y poscrigyBanni epepasbHUX 3JI0UMHIB Ta iSJIBHOCTI OPTaHi30BAHUX
KPUMiHAJbHUX ycTaHOB. [H(OpMaTOpH CcTajii HEeBiJ €MHOIO YaCTHHOIO YCIIXy bOara-
THOX PO3CJIiyBaHb OPraHi30BaHOI 3JI0YMHHOCTI, KOPYMIL AEPKCIYKOOBIIB, TOP-
riBJIi HAPKOTHKAMM, a TaKOK GOPOTHOM 3 TEPOPU3MOM Ta iHIIUX iHiriarus [9].

Cranom Ha cepeauny 2013 p. FBI napaxoyBaso 35 902 npamisuukis. Cioan
Bxoaman 13 785 crieria/ibHUX areHTiB — JIMIIe 1M J03BOJISIEThCST BepOyBaTh iH(bOp-
MAaTopiB Ta MPAIFOBATH 3 HUMU. ATeHTH MAIOTh IMTUPOKI CJIi4i 000B'sI3KH, sIKi 0XO-
mwioioTh moHax 250 denepanpaux s3mounniB. FBI mae 3 DEA 1opucaukiiio 1momo
3JIOYMHIB, MOB’3aHUX 3 HAPKOTHKAMH, TOMY OOMIBI areHIlil 4acTo 3MaraioThCs 3a
cripaBH, iH(opMaTopiB Ta CBiIKIB.

Hwuska rygnux ckangastis, mos’sianux 3 ingopmaropamu MBP, noxii 2001 p. ta
poscaingysanns Kourpecy [10] mono Bukopucranus arentamu MBP y6usins y posi
inopMaTopiB CIIPOBOKYBAJIM JpaMaTU4Hi 3MiHu y TepMiHoJorii, sikoto @BP nasu-
Bae cBoi mkepena. ¥ 2006 p. repmin «indopmaTop» 6yJI0 BIAKMHYTO Ta 3aMiHEHO
HOBHM CJIOBOM — <«KoH@pidenuyiine azenmypue oxcepeno> (CHS — confidential human
source). PoboTa 3 1MMHU JKepelaMu BeIeThCsT 3TiJIHO 3 HACTAaHOBAMU YTIPaBJIiHHS
PO3Bi/IKM, BCTAHOBJIEHNMU TricJist oaiit 11 BepecHsI.

KoudineHiiiiine areHTypHe JKepesio BUSHAYAETHCS K Oyib-sika ocoba, sika
nazae FBI kopucny Tta rigny nosip’a indopmarnito 3riJHo 3 IeBHOIO CAHKI[IOHO-
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BaHOIO IIpolleAypolo 360py indopmallii; ocoba, Bix skoi BP crnoxiBaeTbes abo
Ma€ HaMip oJepsKaTH J0JaTKOBY KOpUCHY iH(opMalliio B MaiibyTHbOMY; 0c0ba,
ocobucTicTh K01, iHdopmallis npo sy abo ii BigHocunu 3 @BP O6yayrh rapan-
ToBaHo 36epirarucs y taemuuil [11]. Tepmin «koH®izeHIliiiHEe areHTYpHE JKe-
pesio» 3aMiHUJIO TEPMIHU «CBiJIOK, SIKMIl CIIBIIPAIIOE 31 CJiICTBOM», «TAaEMHUI
iH(opMaTop» Ta «areHTYpHUU aKTUB», 1 Telep caMme 1ell TepMiH BU3HAYA€ BCIX
iHdopmaTopis, Ha gkuX nomupoeThesd nomituka FBI [12].

Hacmanosu zenepanvnozo npoxypopa wo0o uKopucmanus KoH@iOeHyitinux
azenmypuux diceper Dedepanvhum 610po poscrioyeans [13] peryaoTh BUKOPH-
CTaHHS KOH(DIEHIIITHNX areHTYPHUX /pKepesl. 3aCTYTHUK BUKOHABYOTO TUPEKTOPA
ODOBP nonosinas komitery CeHary, 110 11i HACTAHOBY CTAJN MOBOPOTHUM MOMEHTOM
y BuKoHaHHi HOBoi Kontteniii FBI mozo indopmaropis. /[Bi iHCTPyKITil IOTTOBHIOIOTH
HACTAHOBU T'€HEPAJIHLHOTO MPOKypopa: «IIociGHUK 3 MOMITHKY BUKOPUCTAHHS KOH-
dieHIIITHIX areHTypHUX [pKepes» (mociOHuk 3 moiTukn) Ta «IlocibHuK 31 craH-
JapTiB MepeBipKku KOHMIAEHIIHHUX areHTypHUX Kepea» (MOCIOHUK 3 MepeBipKu).
[TociGHUK 3 MOJITHKN PETYJIOE aJMIiHICTPYBaHHS JZKEPEJ, BKJIOYAIOYM BiIIOBiI-
HICTh HACTAaHOBaM TeHEePAJIHHOTO MPOKYPOPa, TOMi SIK MOCIOHWK 3 TepeBipKU CTaH-
JIapTU3YE TIPOIleC Mepersisiy Ta mepeBipku mprepest. 11i mocibnukyu pazoM 3 HOBUMHI
HACTAaHOBaMU T€HePaJbHOTO TIPOKypopa Habpaiu ynHHOCTI 13 wepsHs 2007 p. [14].

Kongidenyitini azenmypni oxcepena KnacuikyroTbCsT HACTYITHUM YHHOM:

— inopmarop-kepiBauk (senior leadership source) — me arentyphe jsKepero,
sKe 3aliMa€ TTO3UIIITO JIJIST yXBaJIEHHS Ba)KJIUBUX PINIEHb UM 3/[IUCHEHHS IHITUX BU/IIB
VIIPaBJiHHS HE3aKOHHOIO [iSIIbHICTIO YYACHUKIB I'PYIU UM OpraHisaitii, sika 3/iiiic-
HIOE HE3aKOHHY JSIBHICTD 10 BCill KpaiHi abo Ha MiKHapOIHOMY PiBHI B 00cs3i,
SAKUN € TPIOpUTETOM KPUMIHAJBHUX po3ciaiayBanb FBI, HaBiTh gKIio Taka Hesa-
KOHHA JiAJIbHICTD BeJIeThCs Ha MiCIIeBOMY YU PerioHaJbHOMY PiBHI;

— iHdopMaTop-uieH BUIIMX emmeIoHiB ypsay a6o mnpodcminku (high-level
government or union source): indopmartop, skuii (1) Mae BiANOBiIHI BiTHOCUHN
3 (deziepaIbHUM YPSZIOM YU YPSIZIOM JlepKaBU, KEPIBHUK T'OJOBHOTO BHKOHABYOTO
Opramny, 3aCTYITHUK TAKOTO KEPiBHUKA a0 WieH 3aKOHOABYOT0 oprany; abo (2) mpe-
BUJIEHT, ceKperap/cKapOHUK abo Bille-IIPEe3UJIEeHT MiKHAPOAHOI YW HaIliOHAJbHOI
npodcriiky, abo TOJOBHUN CTyKOOBEIb Ui CIyKOOBII MiAMOPSIKOBAHOTO Perio-
HAJIbHOTO TOBAPUCTBA MiKHAPOAHOI MPOGCITIIIKY;

— npuBiaeiioBana ocoba un Mmemia-mxepesno (privileged or media source): aren-
TypHE JZKEepeJio, sike Ma€ 30008’ g3aHHs 1100 KOHbigeH iiiHOCTI (JiKap, agBoKar 4u
cBsIeHnK) abo 1o’ si3anmii 31 3MI;

— JIOBroTpUBaINil iH(OpMATOP: areHTypHe Kepeso, sike OyJIo 3apeecTpoBaHe
HPOTATOM OLJIBIN HisK 5 POKIB MOCIILJIb.

o arenTypHUX J3Kepes, IKi BUMaraioThb CIelialbHOrO 3aTBEP/sKEHH, BXOJAATh
pedepanvii 6’s3mi uu 6’A3ML OKPeMozo wmamy, YMOBHO 3acy/KeHi, 3BiJbHEHI i
CJIOBO YeCTi Ta 3BUIbHEHI M/l HATJISZIOM, a TAKOK TIOTOYHI ab0 KOJUIIHI yYaCHUKU
[Tporpamu 3axucty cBifkis [12].

[lo mosBu HaBe/leHOI BUINEe TPOrpamMu KOH(DIZEHIIHI areHTypHI JKepesa
BU3HAYAIUCS sIK Oyzb-sika (hiswuyHa 4u opuandHa ocoba, sika HajaBasia iHdopMma-
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mito Ha ymoBax Kougizenmiitnocti [15]. Indopmatopu kaacudikysamucst 3rigHo
3 TUIIOM HaJlaBaHOI HUMU iH(opMallii: opraHizoBaHa 3JIOYNHHICTD; 3araJbHUN 3710~
4yiH: 0c00M, SIKi HaZalTh iHMOPMAIII0 CTOCOBHO PO3CJiyBaHb MUTaHb 3arajJbHOIO
KPUMIHAJBHOTO XapaKTepy; HalllOHAJIbHUN TE€POPU3M: 0CcOOM, sIKi HaZaloTh iH(Op-
MaIlif0 CTOCOBHO PO3CJIiyBaHb AisLIIBHOCTI 0CIi0 YW TPYII, 10 3aliMarOThCS TEPOPHUC-
TUYHOIO AisiabHicTIoO Ha Tepurtopii CIIIA; mocanosi 31mounHu: ocobu, sIKi HaLAIOTh
iHopMaIlito CTOCOBHO TIOPYIIEHD, Ha SIKi MOMMPIOETHCS MTPOTPaMa MOCaI0BUX 3J10-
YIHIB; HAPKOTUKI: 0COOH, SIKi HaZIaloTh iH(MOPMAIIiF0 CTOCOBHO PO3CJIiIyBaHb 3JI0YN-
HiB, ITOB’SI3aHUX 3 HAPKOTOPTiBJIEI0; Mi?KHAPOJHUN TEPOPU3M; TPOMAJISTHCHKI 1TPaBa;
mporpaMa 3axWCTy HaIiOHAIbHOI 1H(MPACTPYKTYPU,/KOMIT IOTEPHOTO BTPYYAHHST,
KiGep3IOUMHM; KPaisKKU B 0COOJUBO BETUKUX PO3MIipax; Ais/IbHICTD OaHI.

Ynpasninnus no 6opomv6i 3 napxomuxamu (DEA) € cniguum opranom [lemnapra-
MEHTY I0CTHUIlii. 3aBJaHHAM I[bOTO YIIPABJIiHHS € BUKOHAHHS 3aKOHIB PO KOHTPO-
JIbOBaHI PEYOBUHU. YTIPABJIiHHS 10 GOPOTHOI 3 HAPKOTHKAMHU PO3CIILYE MiATbHICTD
KPUMiHAJbHIX OpraHizaiiii Ta iX TOJOBHUX YJIEHiB, siKi GEPYTh ydacTh y BHPOIILY-
BaHHi, BAPOOHUIITBI 260 MOMIMPEHH] KOHTPOJBOBAHUX PEYOBHH, 1[0 HE3AKOHHO TIepe-
BO3SITHCST 200 TUIAHYIOThCS /ISt TiepeBeseHHst o Tepuropii Criosryuennx [ltaTis.

DEA napaxoBye 6im3bko 5000 cnemiasbaux arentis, 500 ciigunx pisHOro
Harpsmky, 800 cremiamicti 31 360py possimmannx ta 300 ximikis. IlpamiBHUKM
VYrpagitiHHs, yIOBHOBaXKeHI Ha BepOyBaHHs Ta PoOOTY 3 iH(hopMaropaMu, 3a3Buvail
Ha3WBaIOThCs cremiasbunMu aredtamu. Y DEA Bonu kiacuikyioTbest K KpuMi-
HaJbHI ciiayi. Yrpasiainug mae 226 odici, posdzaisiennx Ha 21 miapo3maia mo Bciit
tepuropii CIITA, a Takox 86 odiciB y 67 kpainax 1mo Bcbomy cBiTOBI. Piunuii 6rosker
Ynpasainus 3a dinancosuii pik 2012 cranosus 3 mupa noa. 3 2005 dinancoBoro
poky so rpyasst 2011 Yupasaiaus Busryuwio npubsmsuao 19,3 Mipz 1o, B opraniza-
1[ii1, sIKi TIePEeBO3SITh HAPKOTHKH, OT3KE, 1 yCTAaHOBA € Maiizke Ha TIOBHOMY caMo3abes-
nevenni. [Tosituka Yipas/iaas 1o 60poTbOi 3 HAPKOTUKAMK Ta IIPOLEAYPU POOOTH
3 inopmaTtopamu MicTsThest B «ITociOHMKY areHTiB YpaB/iHHs 110 60poThOi 3 Hap-
KoTuKaMu» [16]. YipaB/iHHS BUIAIUIO TePMiH «iHMOpMaTop» 3i CBOro MOCiOHMKA
i Terep BUKOPHUCTOBYE TepMiH «KOHbieH tiiiHe mxepesio» (CS — confidential source).

Kongpidenuyjitine oacepeno — e ocoba, sika 3a BKa3iBKOIO KOHKPETHOTO areHTa
Yrpasiaas o 60poThdi 3 HAPKOTUKAMU, 32 TIEBHY BHHArOpoy abo 6e3 Hei, Haaae
iHopMaIlifo Mpo TOPTIBJIIO HAPKOTUKAMK YW HAJA€ 3aKOHHI MOCTYTH YTIPaBIiHHIO
1IpU PO3CIiLyBaHHI oriepalliil 3 TOPTiBJIi HAPKOTUKAMMU.

Jlns xmacudikarii ocobu stk kKoubinenHtiitHoro mKepena DEA matots BUKOHY-
BaTUCS TPU KPUTEPIi:

—Taka ocoba 1epedyBa€ y BIANOBIAHII MO3UII, 1006 MaTH 3MOTY JIOIOMOITH
VipaBJiiHHIO Y TOTOYHOMY Y¥ MAaiOyTHHOMY PO3CJIi/LyBaHHI;

— B 006cs31, B IKOMY Taka 0coba MOKe MUCJUTH PO3CYJIMBO, BOHA HE KOMITPOME-
Tye iHTepecu i AisibHicTh DEA;

— Taka ocoba IpuiiMaEe BiIOBIAHI IHCTPYKIIiI, HeoOXiaHi JIs1 eDEKTUBHOTO BUKO-
pucrtanss 1 nocayr [16].

Kongidenuyitine dacepeno-eionosioau — 1e ocoba, sika 3a BKa3iBKOIO KOHKPET-
HOTO areHTa YTIpaBJiHHS 10 OOPOTHOI 3 HAPKOTUKAMM, 3a TIEBHY BHHATOPOIY abo
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6e3 Hel, Haja€ iHOPMAIIiO PO TOPTIiB/IIO HAPKOTUKAMK Y1 HAJAE 3aKOHHI IOCTYIH
YnpasainHio, ane mijsArae apemTy Ta CyJ0BOMY IlepecsiyBaHHIO 3a (enepasib-
HUI 3/10uMH ab0 BUCTYIIAE K BiAnoBizay y (egepaibHiil CIIpaBi uM CIpaBi 1ITaTy,
siKa posrisiacthest. Taka ocoba ovikye KoMIleHcallii 3a ¢cBoto gormomMory y dopmi
OM SIKIIIEHHST Cy/JOBOTO BUPOKY 4H 3HATTSI OOBUHYBaueHb, a00 y Oy/Ib-sAKill iHIIii
dopwmi [16]. Tiabku 0ocobu, siKi BBaKAIOTHCSI TAKUMHU, 1[0 MAIOTh MOKJINBICTh Ha/la-
BaTW HaJiliHy iH(MOpPMAIli0 UM 3aKOHHY TIOCJTYTY, a TaKOX MOXKYTb JOTPUMATHUCS
YMOB KOH(DIIEHIIITHOCTI MIOA0 iHTEpeciB 1 AisIbHOCTI YrpaBiiHHsa 10 60poThOi
3 HAPKOTUKAMH, MOXKYTh BUKOPUCTOBYBATHCS SIK Bi/MOBiTau-KoHMDIiIeHITIIIHE Ke-
pedno. Ilepin Hix areHT MOYHE CIIBIPALIOBATU 3 TAKOIO 0COOO0I0 YU KOPUCTYBATHCS
il mocayraMu, BiH TOBUHEH OJIEP:KATH 3TOY BiMMOBITHOTO TIPOKYpOPAa.

KondizneHtiiite mpkepeso, sike Bifnoigae Oyab-saKUM 3 HACTYITHUX KPUTEPIiB,
BBAXKACTbCS «KOHDIOCHUIIHUM ONcepesom 0OMeNcern020 BUKOPUCMAHH> Ta TIiJIITae
clieliaIbHOMY 3aTBEPKEHHIO:

— ocobu Mosoie 18 pokiB MOKYTh BUKOPUCTOBYBATUCSI TiJIBKU 32 IHUCHMOBOI
3roju ix 6aThKiB Y 3aKOHHMX OMiKyHiB [17].

— ocobu, 3BUIbHEHI YMOBHO YM IijI CJIOBO 4ecTi (3a enepajibHi 3J0YMHE YU
MOPYIIEHHS 3aKOHO/IABCTBA HITATy) BUMAaraloTh 3aTBep/KEHHS CIIelliaJbHOro ole-
paruBHOTO TpamiBHuKa. llefi cmeriaspHUI areHT BIiAIOBiZIa€ 32 BCTAHOBJIEHHS
MIPOTIEYP JJIST OJIEPsKAHHST I03BOJTY BiIOBITHUX JIePKaBHUX CIIY/KO Y MeKax BiJIO-
BiIaJIbHOCTI TAKOTO CIIeIiaJIbHOTO areHTa.

B’sasni gedepanviiozo eunpasnozo 3axiady — sxmo ocoba, SIKy areHTH MaioTh
HaMip BUKOPHCTATH SIK KOH(DimeHTTiiiHe JKepeso, Hapasi mepedyBae y (demepaabHiii
B'sI3HUIM, a MaliOyTHE BUKOPUCTaHHS BUMara€ TMMYAcOBOTO 3BiJbHEHHs abo mepe-
Be/IEHHS /IO 1HIIOTO 32Ky Y BUKOPUCTAHHS MOHITOPUHTOBUX PUCTPOIB 32 3T0-
1010 B’sI3Hs1, HEOOXITHO 3a3/1aJeriab ojep:xatu 10381 lenapramenty octurii [16].

Vipasiiints 1m0 60poTb6i 3 HAPKOTHKAMK TaKOK 3aCTOCOBYE TEPMIH «dicepeno
inghopmayii> 10 ocobu 4u opranisaiii, ska Hagae indopmaiiio 6e3 6Ge3rmocepenaHix
IHCTPYKIIIN BiJl CIIEIiaIbHOTO areHTa Ta He CTA€ YYACHUKOM CaMOTO PO3CJIilyBaHHSI
(Hampukiiaz, 6i3Hec-ycTaHOBA, sika Haja€ iH(OPMAIIIO 31 CBOEI JOKYMEHTAIIT; 1pa-
I[IBHUK OpraHizaiii, sKuii B X0/i BUKOHAHHS CBOIX IMOBCSKAEHHUX 000B SI3KIB 0Of1ep-
Kye iHGopMaIlio, MHHY s YIIPaBIiHHS, a00 TOPSIIHUN TPOMAJISTHUH, SIKHUil CTa€e
CBIIKOM TIOz1ii, 1110 MOsKe OyTH TIKABOIO JisT YrpasiinHs). TepMiH «koHDiIeHTTiiiHe
IUKepesio» He 3aCTOCOBYETHCS 0 JsKepesa iHdopMariil, Ko ocoba, ska B iHIIMX
BUIA/IKaX BBakayacs O [ukepesoM iH(opMariii, cTae MOCTINHUM aKTUBHUM yYaCHU-
KOM PO3CJIilyBaHHs, il cTaTyc 3MIHIOEThCS Ha «KOHMDieH TiliHe Kepesos». [[xxepesro
ingopmairiii, sike ouikye (inancoBoi Komrencailii un ozgep:kye Bunaropoay 3 Moumy
KoH(icKkalii MaifHa, TTOBUHHO OJIepKaTH BIATIOBITHUIN KOJOBUN HOMEP TiJIbKU
3 METOIO 3/INCHEHHS OTIaTH. 3arajioM y 3BiTaxX MPO BeJEHHS CJIi/ICTBA MOXKHA 3Ta-
JIyBaTH CIIPaBsKHI iMeHa 0cib 4¥ Ha3B OpraHisalliil, SIKi Bi/IMOBIAI0Th TAKOMY BHU3HA-
yenHo. OHAK SKINO € TPUYUHA JJIsT 30epeskeHHsT aHOHIMHOCTI, ajie 0OCTaBUHU He
rapaHTylOThb BCTAHOBJICHHS JpKepesa sK iH(GOPMATOpa, MOXKHA BUKOPHUCTOBYBATH
TepMiH «dxcepeno ingopmayii». Jlxepena indopmallil BU3HAYAIOTHCS B aJMiHICTpa-
TUBHII CJIy;KOOBIH 3alUCII, SIKa CYTIPOBOIKYE 3BIT MPO BefeHHs criacTsa [ 16 .
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Bropo no konmpono 3a 00mpumanisim iMmizpauitinozo ma Mummozo 3aKoHo0as-
cmea (ICE) € HaiibimbIIMM Ta OCHOBHUM CJIIYUM TApo3zaiioMm /enapmamenmy
navionanwnoi 6esnexu (DHS). Bono Oyso 3acHoBane 1 Gepesust 2003 p. y mexax
ypsioBoOi peopranizarii micas moxiii 11 Bepecusi. ITonepeagnukom 11poro 61opo OyJia
Murtha ciyx6a CIITA.

Hupexmopam poscaidysans numansv nayionaionoi 6esnexu (HSI) npu Biopo
IO KOHTPOJIO 3a AOTPUMAHHSAM IMMITPaIifHOTO Ta MUTHOTO 3aKOHOJaBCTBa
pO3cJIily€e 3JI04MHU, TIOB'S3aH1 3 IMMITpalli€lo; He3aKOHHE TePeBe3eHHs JIOJIeH;
He3aKOHHE IIepeBEe3eHHsI HapKOTHUKIB, 30poi Ta iHmoi koHTpabanau; (iHaHCOBI
3JI0YMHM; KiOep3JouynHM Ta TUTaHHS ekcrmopry. Ha momady 10 KpuUMiHaJbHUX
posciigyBatb JupekTopaT po3ciijiyBaHb MUTaHb HAI[iOHAJIbHOI GE3IEKU Kepye
MIKHapOAHUMHU ormepaiisMmu Oopo Ta (dyHKIisMu posBigku. Lleir Iupexropar
napaxosye noraz 10 000 mpanisaukis, Braovaioun 6 700 crerniaibHUX areHTiB,
posnofinerux 1o Gigpmr Hixk 200 micrax Crosyuenux Illtatis Ta 47 kpaid mo
BchoMy cBiTi. Cremianbhi areHTn J[upekTopaTy BOJIOMIIOTH HAbaraTo MUPIIHME
CIYUMU TTOBHOBAKEHHSAMM, aHikK Oyab-sKi X KoJjeru 3 deaepajbHUX OpPraHis.
Y 2003 p. indopmartopu, sKi mpaioBasu Ha areHTiB MwutHoi cayx6u CIIIA,
nepefnv il KOHTPOJb BIopo 1o KOHTPOJIIO 32 IOTPUMAHHSM iIMMITpaliiitHoro
Ta MUTHOTO 3aKOHOJ/IABCTBA PAa30M 31 CBOIMU areHTaMu.

¥ 2008 p. Bropo mo KOHTpOJIO 3a AOTPUMAHHAM IMMITpPaAIiiHOTO0 Ta MUTHOTO
sakoHoaBctBa (ICE) BimMoBuioch Bij TepMiHa «iH(bopMaTop» Ha KOPUCTH OiJIbIIn
y3araJbHEHOTo — <«Kongidenyiine oxcepeno» [18]. Biopo BusHauae KoHdigeHIiHE
JKEPEJIo K 000y, siKa IOBigoMIIsI€ iH(OPMAIIio 111l YCTaHOBI PO MOKJIUBI MOPY-
IIEHHS 3aKOHY 4M Oyb-sKy iHIIy iH(opMaliio, SKa MOXkKe CTaTH KOPUCHOIO Y PO3-
CTTIYBAaHHSX Ta MiSIJTBHOCTI MMPABOOXOPOHHMWX opraHiB. Ileprr Hixk imeHTHdIKYBaTH
0co0y sk KOH(IeHIIiliHe /KepeJio, 11 CJIiji HaJleKHUM YNHOM 3apeECTPyBaTH.

Hexongioenyiiini Oxcepenra BKIOYAIOTH TepcOHAN (eepanbHUX, MiCIEBUX,
TEPUTOPIAIbHUX YU iHO3EMHIX OPraHiB yIpaBJiHHs a00 Cy:KOOBIIB IIPAaBOOXOPOH-
HUX OpPraHiB Ta TPOMAJICHKUX JisviB, SIKI BUCTYNAIOTh BiJl BJACHOTO iMEHI UM SK
cary>k00BIIi Ha BiANOBiAHIN mOCai.

Dedepanvra nodamxosa cayxrcba (IRS) — ne denepanbHuii opram, Akuii 30upae
MOJIATKY Ta CTEXKUTh 32 JOTPUMAHHAM 3aKOHOABCTBA 1PO (ejiepasibHe OMoJaTKy-
BanHs. Denepasnbha mogarkoBa ciayxkba € edunum denepasbHUM OPraHOM, 10 KOM-
METEHIil SIKOTO BXOAMUTH PO3CJIiyBaHHS KpUMiHAJIbHUX TopynieHb DenepasbHOro
nozaTkoBoro kojekcy [19]. Menepanbra mogarkoBa ciyskba Ma€ CIJIbHY CJiAdy
IOPUCANKITIIO 3 iIHIMMMU (pelepaTbHUMU OpraHaM¥ 3 TUTAaHb BIIMUBAHHS TPOIIEH Ta
JeSIKUX BUAIB MOPYIIeHb OaHKIBCHKOI TAEMHUIL.

ITioposdin kpuminarvruux poscaioysanv (CID) € craimaum opranom @Dedepain-
1oi nodamkoeoi cayxcou. leit WaAPO3AIA CKIAMAETHCS 31 ClEiaTbHUX areHTiB, sKi
3aiiMaroThcsl BepOyBaHHSIM Ta yIpaBJaiHHAM iHbopmaropis. CremiaabHi areHTH T1i/-
PO3/IiJIy MalOTh TaKy caMy MOCaloBYy KJaacupikalliio KpUMIHAIBHOTO CJITIOTO, SIK
i iHmIi heepasbHi TPAaBOOXOPOHHI OPTaHM, Ta YIIOBHOBAXKEHI 3/IHICHIOBATH apernTh
i HoCUTH BOrHEnanbHy 30poIo.
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DepepasibHa MogaTKOBa Cay:kbOa 3alycTHja KaMIaHilo 3 arpecMBHOTO BepOy-
BaHHS iH(MOPMATOPIB /1T BU3HAUEHHST Ta CY/[OBOTO TIEPECilyBaHHSI MOPYITHUKIB
HOIaTKOBOTrO Kozekcy. Ha Be6G-caiiti ciysk6u 4iTKO 3asiBJIeHi KpuUTepii, Ha sIKi BOHA
crmpaeThest ipu notryky iHGopmaropis. Ciy:xba 6axae oepsKyBaTH <«IOCTOBIPHY
indopmartiito, a He TPUIYIIEHHS YU TEOPETUYHI 3asBW, dKi HE MalOTh KOJHOTO
pPeaIbHOrO Mi/ITBEP/sKEHHS».

Y noci6auky DemepasbHOI TTOAATKOBOI CIY;KOU MICTATHCS TPU TEPMiHU, SIKUMU
cary;k0a Ha3MBa€ CBOIX iH(OPMATOPIB: maemmi ingopmamopu; ceioKu, wo Cienpauio-
tomb 3i cridcmeom, Ta dxcepena ingopmauii [20].

Taemnuit ingpopmamop — 1e Oyab-sika ocoba, ska HaJa€ KOPHUCHY i I0CTO-
BipHY iH(oOpMaIiio cremiaabHOMY areHTy M[0/I0 KPUMiHAJbHOI AiSTbHOCTI Ta
BiJl AKOI CHeliaJbHUU areHT CHOJIBAETHCS YU MAE€ HAMIP O/EPXKATHU /0aTKOBY
KOpHCcHY iH(opMaIiio mogo Takoi misibHocTi B MailbyTHbOMY. Ile ocobwu, ski
JIIIOTH 32 BKa3iBKaMU CIEI[iaIbHOTO areHTa, PU3UKyIOTh CTaTU KePTBAMU ITOMCTHU
B pesyJbrati cBoei cruiBnpaili 3 MegepabHO0 MOJATKOBOIO CIYKO0I0, CIIOAiBa-
I0THCsI, 10 X 0COOUCTICTh Oy/ie 30epekeHo y TaeMHMUIL, a00 OEPKYIOTh OILIATY
Yy iHII BUAM KOMTIeHcallii. B'sa3Hi, aki 3HaxoaaThest y delepalbHUX BUTTPABHUX
3aKJiajlaX, Ta KOJIMINHI 4M YWHHI ydyacHUKu lIporpamu 3axucTy CBIJIKIB TaKOX
MOKYTh OYTH 3aJOKyMEHTOBaHi Ik TaeMHi inpopmartopu [21].

Ceioku, sKi cnienpayioioms 3i c1i0cmeom MaroTh JBi BiIIMIHHOCTI BiJl TAa€MHMX
indopmaTopi. BoHu He crioziBaloThest Ha 30epiraHHs CBOEI OCOOGUCTOCTI Y TaeM-
HUII Ta MOTO/KYIOTHCST CBITYUTH HA CY/Il UM HA aIMiHICTPATUBHUX MPOBA/KEHHSIX.
Ha BizMiHy Bil TOmepeaHboi Kateropii, 0COGUCTICTh CBifKa, KWl CIiBIPAIOE 3i
CJIZICTBOM, MOsKe OYTH PO3TOJIOIIEHA.

Jlorcepena ingopmayii — 1e ocobu, ki He BiANOBIAAIOTH BUSHAYEHHIO TAEMHOTO
iHbopMaTopa yr CBiKa, SIKUH cIiBIpaioe 3i caigcroM. Hampukiaz, ie Mosxe 6yTu
ocoba, sika tesecponye un Biasiaye odic DepepabHOl MOAATKOBOI CIIYKOU 3 METOIO
HagaHHs iHopMaliii, ase ciayxba y MaiilbyTHbOMY He Kepye ii aissmMu st 3abesrie-
yeHHst fokasis. [le ogun npukaan — 1e ocoba, sika OJepPiKy€E TIaTy 3a iH(GOpPMAaIIio
YU ZI0Ka3M, SIKi BOHA Hajaja CaMOCTIHO, Oe3 KOIHNX BKa3iBOK.

Cuysk60BIII  (heslepasibHUX, IMITATHUX Ta MICIIEBUX MPABOOXOPOHHUX OPTaHiB,
a TAKOK CJIYsKOOBIM iHIMNX YPSATOBUX YCTAHOB, SIKi IIIOTh y MeKaX CBOIX IMMOBHOBA-
’KeHb Ta HamaioTh iHGopmaitiio MenepanbHiil MOAATKOBIN CayKOi, TAKOK MOKYTbH
BBa)KaTHUCS JzKepesaoM iHpopMaltii. OxHak SKIIO cay:KO00Bellb Hagae iHGopMaIlliio
PO KOPYIIIIIIO Y CBOIl BJACHIN yCTaHOBI, HAIIPUKJIA/], TOBIIOMJISIE TIPO TPUAHSTTS
xabapiB HOILENChKUME, TAKUil CIyKO0BEIb BBAXKAETHCS ab0 CBIAKOM, 110 CIIBIIpa-
ITO€ 31 CJICTBOM, a60 TAEMHUM 1H(HOPMATOPOM.

Llenmpanvne possidysanvue ynpasuinus (I[PY) 30608’s13aHe 30UpaTH PO3Bi/I-
JaHi cTocoBHO HarioHanbHOI Ge3nekn Cronydenux IlITaris. Ile He mpaBOOXOPOH-
HUIl opraH, BiH 3BiTye Oe3nocepenubo Harionanbhiil pami 6esnexkun. 3 11 BepecHst
2001 p. po6oTa 1i€i ycTaHOBU 30Ccepe/KeHa, 3/e0iIbIIoro, Ha MPOTU/IIT TEPOPU3MY.

B ocranni gecarunitra pisibHicTh IleHTpasbHOrO pO3BiYBAIbHOTO YIPaB-
JIIHHS Tlepeitia 10 cepyu BiATOBIAIBHOCTI, SKa paninre Hajexasa FBI, DEA Ta
ICE, T06TO TOPTiBJIi HAPKOTUKAMMU Ta BiIMUBAHHS TPOIIEIL.
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Y IIPY ocobu, SKMX MpaBOOXOPOHHI OpPraHW 3a3BUYail HA3WBAOTHh iH(MOpPMa-
TOpamH, OiJIbIT BiZloMi sIK «axmueu». Tadopmartist, sky BoHU 36upaioTh st 1IPY,
HA3UBAEThCS «azeHmyproto po3eiokoio» abo HUMINT (human intelligence).

IIPY Takox BepOye nepebincuuxis. IlepebiskurK BU3HAYAETHCS K 0c00a, sKa
BUMHUJIA 3pajy, TOOTO 1le 0co0a, sika crepiny OyJa 3apeecTpoBana iH(GOPMATOPOM
MIEBHOTO PEKUMY, a MOTIM 3pajinjia HOMY i TovaJia CIHiBIPAIIOBATH 3 BOPOXKOIO 1HO-
3EMHOIO PO3BIlyBAJIBHOIO CITy:K6010 [22].

CriBpobitauku I[PV, siki KepytoTh AisIbHICTIO iH(MOPMATOPiB, 30UparOTh PO3-
Bi/IIaHI Ta IPAITIOIOTH y MMOJTHOBUX YMOBAX, HA3WBAIOTLCS «Kypamopamus» [23]. Kypa-
TOPY BUBYAIOTH METO POOOTH PO3BiAKHM, crocobu 360py indopmallii, BepOyBaHHs
it ynpasmiaasa indopmaropamu y Hasuampromy tentpi [IPY «Kamm-Ilipis. Ileit
3aKJa, BiIOMUll K «gepma», Mae 3arajabHy 1oty 9 275 akpiB Ta po3TanioBaHUii
no6su3y BimbsamcOypra, mtar Bipukutis.

ITix yac BUKOHAHHSI CBOIX OOOB’SI3KIB 3a KOPAOHOM KypaTOPH 4YacTO IpPallio-
I0Th Mijl AUIJIOMATUYHUM TPUKPUTTIM SIK JePsKaBHI Cay:KOOBIII YU MPalliBHUKH
€KOHOMIYHOTO CEeKTOpY IPU aMePUKAHCbKUX KOHCYJbCTBaX. KomuniHiit aupexkrop
HPY anmipan Crencding TepHep HajaB TOUHe BU3HAUYEHHS MTOCAJOBUX 1HCTPYK-
it kyparopa: «Taemua ciy:xba BuMarae Haja3BuyaiiHux xeptTB. Ile cTocyerbes
He TiJIbKM aHOHIMHOCTI, a il modecrteil 3a Te, 1o Bu podute. JlIoau 3HAIOTH, SK
Bac 3BaTW. BoHW AymaioTh, MO BW — APYTUN ceKpeTap YW Ie SKUICh aCHUCTEHT
B YpSJIOBiil yCTaHOBI, ajie BU HIKOJM He TiJ[HIMA€Tecs] HA BUII MTOCA/H, HIKOJIN
He OyBaere TOJIOBHUM HAaYaJbHUKOM. BU 3aBKIM TpaIfoeTe MijJ MPUKPUTTSIM Ta
BUKOHYETE Pi3Hi BUAM POOIT, OMHAK /IS BCIX THX, XTO HE 3HAE, UMM BU 3aiiMaeTecs
HaCIpaB/li, Iie BUIJISIZAE TaK, HiIOW BU He Iy’Ke YCIiIIHa JIoanHa»> [24].

Oxkpemi KypaTopu He TPAIIOOThH i/l OMIIIHHUM TPUKPUTTSIM Ta HA3UBAIOTHCS
«cnispobimnuxamu 6e3 ogiyitinozo cmamycy> (NOC — no official cover). Taki ocobu
€ Haiibimpm TacMHuMK TipariBHvKamu [[PY. BoHu mpaiioiorh 3a KOPAOHOM, He
Malouu JUTIOMATHYHOTO IMYHITETY, i 4acTO BUTJISIAIOTH TaK, HiOW MPaIlioioTh Ha
SIKyCh KOMepIiiHy (ipmy.

Bucnosexu. Jlii Ha KOPUCTD CYCIJIBCTBA € BAXKJIUBUM €JIeMEHTOM iH(opmarop-
CTBa SIK COIIAJTBHOTO 1HCTUTYTY. Pe3ysbraTi TpoBeIeHOr0 aHaJli3y 3aCBiUMIIN, TIO
cyJacHe PO3yMiHHS IHCTUTYTY KoHbimeHIiiiHoro criBpobitauiTea B CIITA Buxo-
JITH 3 HACTYITHUX 0A30BUX TIOJIOKEHD:

— 00’eKTOM TIOBiOMJIeHHS € iH(OpMAaIis 1Ipo Oyab-gKi 3J0BKUBAHHSI, IIOPY-
IIEeHHsI, HeJ0OOPOYECHY TIOBEIIHKY TOIIO, sIKi MOXKYTh IPUBECTH 10 CYTTEBUX TTOPY-
IieHb TPaB i CBOOO POMAJISTH, MIKOAU CYCIIJIBCTBY YU OKPEMUM TPOMAJSTHAM Ta
iHIIMM yOIiYHUM iHTEpecam;

— MOTHUBOM JI06pOYecHOro iHGopMaTopa € 3aXUcT IyOiUYHUX IHTEpeciB Py Bij-
CYTHOCTI 0COOMCTOI TIPSMOI 3alliKaBJEHOCTI y pe3yJibraTaX pPO3CJijyBaHHs 3asBU,
SIKY BiH 3po0OUB;

— incdopmaTop Mae GyTH BIEBHEHWI y TPaBAMBOCTI iHMOpPMAaIli, SIKy BiH IMOBi-
JIOMJISIE;

— ceporo mistbHOCTI iH(pOpPMaTOpcTBa Mae OyTH sIK TyOJTiuHa, Tak i MpUBaTHA
cepa, SIKIIO i AiSITHHICTD MOJKE BITMBATH Ha [TPaBa POMA/ISTH Ta MyOJTiyHi iHTepecH.
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Xoua KoHbiIeHTTIITHI JJKepesa € HeBiJ'EMHOI0 YaCTUHOIO aMePUKAaHChKOI CHC-
TeMU MPABOIOPS/IKY, IX BUKOPUCTAHHS TOB’si3aHe 31 3HAYHUM PU3UKOM Ta BU3Ha-
€TbCA JIOCUTH cymnepeusnBuM. Ha azapecy mosinielicbKuX MeTO/iB PO3CilyBaHHI
MOCTIMHO JIYHAa€ KPUTHKA, OJlHAK iH(MOPMATOPHU Ta CBIJIKH, SKi CIIBIPAIIOOTH 3i
CJIJICTBOM, 3aiiMaioTh i OyAyTh 3aiiMaTi MPOBIHY POJIb Y HAlBArOMINIUX Ta Haii-
BI/IOMIIINX HAllIOHAJIBHUX Ta MI’>KHAPOJHUX KPUMiHAJIBHUX PO3CIiyBaHHIX BaJl-
ISATOTO Ta ABAIATH MEPIIOTO CTOJITh.

[TepcrieKTHBHUM HAIIPSIMKOM MTOAQTBININX HAYKOBUX JIOCJI/[KEHb TTOBUHEH CTaTH
aHaJIi3 JIOCBILy BUPIMIEHHS JOCJiKYBaHOI TPOOIEMHU B IHIIUX MPOBIAHNX KpaTHax
MIKHAPOJIHOI CIIJIBHOTU 3 METOI0 Or0 BPaxXyBaHHS y BITUM3HSIHIN MPAKTHUII].
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Institute of confidential cooperation in the USA: organizational and juridical aspect

One of the most efficient measures of crime counteraction is timely reporting law enforce-
ment agencies during which a special role is dedicated to persons (informants). They provide
assistance to authorized subjects in the sphere of corruption counteraction by giving operative
significant information.

Thus the article is aimed at the analysis of law enforcement bodies and special services of the
USA experience concerning work with confidential sources.

The latest tendencies of the US police activities are concentrated on the attraction of citizens to
cooperation with police. Such cooperation is efficient in prevention of most hard crimes due to inform-
ants’ assistance, i.e. people who display desire to cooperate with police.

Scientists D. Sunshine and T. Tyler consider that the nature of relations between police and
publicity has a great influence on the efficiency of crime counteraction, local citizens’ welfare.
The authors draw attention to the importance of establishing benevolent relations between police
and local population.

The given article also reveals the USA law enforcement agencies experience of institute of con-
fidential cooperation using. Using of operative sources of information remains the most efficient tools
for detection, suspension, disclosure and investigation of crimes in the whole world.

With the aim of achievement of accuracy in terminology it is conducted the identification
of different kinds of informants depending on their role and law enforcement institution they
collaborate with.

Actions in favor of society are a important element of informationship as social institute. The
results of conducted analysis testify that the modern understanding of institute of confidential coop-
eration in the USA is grounded on the following principles:

- the object of message is information about any abuses, violations, immoral behavior that may
cause significant violations of rights and duties of citizens, damage to society or separate citizens and
other public interests;

- the motive of moral informant is the protection of public interests durante absentia personal
direct interest in the results of investigation of the claim he has made;

- informant has to be sure in the truthfulness of information he provides;

- the sphere of informationship activity has to be as public as private sphere if its activity can
influence the rights and duties of citizens and public interests.

Thus the promising trend of further scientific researches has to be analysis of experience of the
given problem solving in the other leading countries of international community with the aim of its
consideration in domestic practice.

Key words: informant; witness; confidential source of information; source-defendant.
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JIMCKyCCHOHHBIE BONPOCHI ONpe/ieieHUs 00sA3aHHOCTEH ajZBOKaTa B cyje: 3apyOeskHas
JOKTPHHA

Cmamos nocesuyena paccmMompenuio npobiemMubix 60Npocos NPOPeccUOHAIbHOT OesmenbHOCU
adeokama 6 cyde ¢ sapyobencnon doxkmpune. Ha ocnose ananusa sapybeicnoil opuduueckoi aumepa-
mypot u cyoebnoi npaxmuxu cmpan EC uccredyiomes npobaemmvie 60npocvl onpeoeenis cyuyHoCmu
nPasosozo noioNcenus adsoxama 6 cyoe, coomuouienue 00A3anHOCmet a060KAmaA no OMHOWEHUIO K CYOY
U K CB0EMY KIUCHMY, UMMYHUMEMA A06OKAMA.

KitoueBbie cmoBa: ajBokat; 00A3aHHOCTH aJ[BOKATa B CyJI€; MPABOBOE MOJOKEHUE aJBOKATA;
npaBa KJIMEHTA a/[BOKATA;, UMMYHUTET a/[BOKATA; a[BOKATYpa U CyaeOHAsA BIACTD.

Iocmanosxa npoonemu. Yipaina patudicysaia €BporeiicbKy KOHBEHIO PO
3aXMCT TPaB i OCHOBOMOJIOKHUX cBOOO o 1950 poky, B3siBuIN Ha cebe HUBKY
MiKHApPOIHUX 3000B’s13aHb, 30KpeMa, i y cucTeMi cyaoBoi Biaau. Lle mpuseso mo
BU3HAHHS IOPUCAUKIIT €BpPONENCHKOTO CyAy 3 TpaB JIOAWHU, 10 MA€ BUKJIIOUHO
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Ba)KJIMBE 3HAUEHHS it po30ynoBu edextuBHOI cucremu mpaBocyuasa. Crarrs 6
miei KoHBeHIlii MPOToJIONIy€e €11MHI OCHOBOIIOJIOXKHI 3acajii BEPXOBEHCTBA IPaBa,
paBa 0COOM Ha CYJOBMI 3aXUCT, SIKi € HEBiJ'€EMHUMM TapaHTisIMU €BPOIEHCHKUX
CTaHIaPTIB MPABOCY/IA, IO 00’ €AHYIOTh Bei Kpainu-uaenn €C ta Kpaitu, siki paTu-
¢dikyBamn Konsenmito. 11i BusHayaysbHi mpaBa 0ocoOM Ha JOCTYII JI0 Cyy, Ha TIpa-
BOBY JIOTIOMOTY, Ha CIPaBeJIMBUI Ta MyOJiYHWMIT PO3IJISL CIIpaB CyAOM Ta iHIII,
3aKpillIeHi OCHOBHMMU MiZKHAPOJIHWMHU JOKYMEHTaMH TIPO 3aXWCT MpaB i cBOOO,
MOBUHHI 320€311euyBaTHCs 1 Ha HAIIOHATBHOMY 3aKOHOIABUYOMY PiBHI.

3a CBOEIO KOHCTUTYIIIHHOIO PUPOJIOIO i COIiaTbHO-TIPABOBUM 3MiCTOM iHCTUTYT
MPpaBoBOi (IOPUIUYHOT) JIOMTOMOTH 3HAXO/IUTHCS B TiICHOMY B3aEMO3B’SI3KY 3 1HCTHU-
TyTOM Ccyz0BOi Biaau. KoHctutyiiiine mpaBo Ha npaBoBy gomomory (ct. 59 Kon-
CTUTYIIIT YKpaiHu) cpaBeTuBO Bi/IHOCATD IO OCHOBHUX KOHCTUTYIIHHUX rapaHTiii
mpaBa Ha JIOCTYII JI0 TIPABOCYA/ISA, SIKe, ¥ CBOIO Yepry, € HeBiJl EMHOIO CKJIAZ0BOIO
npasa Ha cyzoBuii 3axuct (ct. 55 Koncruryiii Ykpainu). Busnants ticHOro 38's13Ky
aJIBOKATypH 1 CyZIOBOI BJIa/iv, HaJlaHHS ajiBOKaTaM¥u TPOQeCiiiHoi MPaBoBOi JI0T10-
MOT'H SIK HeoOXiIHOi YMOBM peaJiisaliii CyJI0BOro 3aXUCTy Mpas i cBOOO 0coOU CIIpH-
YMHSIE HU3KY IUTaHb B3a€MO/Ii1 aZiBokaTypu Ta cynay. Lli nutanus MoXXyTb HOCUTH
SIK TIPABOBUH, TaK i MOPAJbHO-TICUXOJIOTTYHMIT Xapakrep. Y Oyib-sIKOMY BUIAIKY
Bi/INIOBi/Ib HA HUX MOKE MAaTW 3HAYEHH /ISl (DYHKIIOHYBAHHS TA MEPCIEKTUB PO3-
BUTKY 1 aZiBOKATypH, 1 Cy/10BOl Biaau. Y 3B’S3KY 3 UMM CJIiJ| BU3HATU Ba)KJIUBICTb
JOCTI/KeHHsT e(eKTUBHUX IIJISXIB B3a€EMOJIII MK CY//IIMH Ta a/iBOKataMu y cdepi
3abesedeH s KOHCTUTYI[IHHUX ITpaB Ta cBOOOJ JIIOAWHN, BUSHAYEHHS MiCIls Ta POJIi
aJIBOKATYPH SK OJTHOTO 3 MPABO3aXUCHUX IHCTUTYTIB CYCHIIbCTBA, SKUU OHOYACHO
€ HEBiJI EMHOI0 YaCTUHOIO JIEPKAHOTO MEXaHi3MYy BiJIITPaBJIEHHS MTPABOCY /IS,

Ananiz ocmannix docnioxcenv i nyénixayii. TlvitaHHs TPABOBOrO CTATyCy
IHCTUTYTY aJIBOKaTypu Ta MOTO B3a€EMOBIJIHOCUHU 3 OpraHaMU CY/IOBOI BJIAJIU PO3-
DJSIQINCS Y Tpalsgx 3apyOisKHUX Ta BITUM3HAHMX HayKoBIIB. OKpeMmi acrexkTu
iei nmpobaematuku pocimkysam: €. 0. Bosa, O. /[. Boiikos, T. B. Bapdoo-
MeeBa, €. B. Bacvkoscebkuii, O. O. Boponos, O. II. lamoranos, 1. IO. I'moBambkuii,
B. I Tonuapenxko, C. B. Tonuapenko, O. C. /lexanos, A. B. Kosbpmiaux, A. I. Kyue-
pena, C. E. Jlibanosa, P. I. Mempuivenko, C. B. Ipwrymnpkuii, C. Cadybko,
O. [I. Cesronpkuii, €. I. Tapso, JI. B. Tamiii, I1. B. Xorenenp, /. I1. MioreBchKumii,
I. C. dprux, O. I. ddroBcbKa Ta iHIN BYeHi. YTiM, HO-Tiepiie, OiabIIicTh JOCTiKEeHb
MTPOBOJINJTUCD /IO TTPUMHSATTS OCTAHHIX 3MiH Yy 3aKOHOJIABCTBO, 110 PETYJIIOE Tislib-
HICTb aZIBOKATYPH, HO-APyTre, He OYJI0 i 0Ci OKPEMUX JOCIIKeHb 3apyOixKHOI Hay-
KOBOI JJOKTPUHY BU3HAYEHHsT 000B’SI3KIB a/IBOKATIB Y CY/Ii.

Memoro cmammi € anasi3 BITYUN3HSHOTO 3aKOHO/IABCTBA, HAYKOBOI JiTEpaTypH,
MiKHAPOAHUX JOKYMEHTIB 1 CYZIOBOI NPakTUKN 3apyOi’KHUX KpaiH CTOCOBHO IIPO-
6JIeMHUX TIMTaHb TPOGECiiHOI MisSIbHOCTI aiBOKaTa y Cy/Ii.

Buxnad ocnosenozo mamepiany oocaioxcenns. Tonosuuii cymunss Bepxos-
HOTO cyay Yesbcy y cupaBi Ziems v Prothonotary of the Supreme Court of NSW
3asBUB, 1110 a/[BOKAT He 3BMYaliHa npodpecis un BUJ 3aHATb. AJIBOKATU € JIOBi-
pPeHoI0 0co00I0 CBOTO KJIEHTA, WOTO PaJHUKOM, i, OT/Ke, BOHU TOBWHHI OyTH
YeCHUMU i BOJIOJITH 3MiOHOCTSIMU BECTH CBOIO PoOOTY B cyai. Y CUJIy HaBHBOI
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TpaauLii afBOKaTypH, il IPparHeHHIM € 3pOOUTH e(DEKTUBHUMU PABOBI MOCIYIH
JUIS CYCHiJIbCTBa, mepeOyBalouM Yy BIJHOCMHAX TICHOI CIIBIpali 3 CYIASMH,
a Tako’k 3 IHINIMMU 4YjeHaMM KoJeril agBokariB. Ile ToHKI BiHOCUHHU, 1 aJiBOKAT
Ma€ B HUX BHUKJIIOYHI NPUBijiei Ta BUHATKOBI 30008 si3anus [1].

Pexomenpariii Komitery minictpiB Paan €sporu Big 25 skoBtHst 2000 p. «IIpo
cBoboy 3ilicHeHHsT Tipodecii ajBoKaTay, 3araJbHUI KOAEKC TPABUII JIJIsI aJlBOKa-
TiB Kpain €Bpomnelicbkoro CIiBTOBAPUCTBA, IO € BU3HAHUMU 3Pa3KaMU JIJIs iHTep-
mpeTaitii Ta 3aCTOCYBaHHS B HAIIOHAJbHUX JIEOHTOJOTIYHUX HOPMaX, BU3HAYAIOTh
KOMILIEKC 000B’SI3KiB a[BOKaTa, sIKi MOKHA PO3JIINTH Ha Taki Kareropii: 000B’I3Ku
MIO/I0 KJIEHTIB; 000B’SI3KU OO CYAy Ta IHIIUX IePKABHUX OPraHiB; 0OOB'SI3KM
IIO/I0 a[BOKATYPHU B I[LJIOMY 1 iHIIUX afBOKaTiB; 000B’I3KM II[0/[0 CYCITIbCTBA.

Cepen ocHOBHUX 000B'SI3KIB aBOKaTa, repedauyeHnx K HAIlIOHATbHUM 3aKO-
HOZIAaBCTBOM, Tak i mpaBoM €Bporeiicbkoro Coio3dy, MOKHA BUIIJIUTH HACTYITHI:
JIOTPUMAaHHS YWHHOTO 3aKOHOJIABCTBA Ta MPOQECIHHUX HOPM, BUKOHAHHS CBOIX
3000B’s13aHb I1€Pe/l KJIIEHTOM, JOTPUMaHHsS MPOMECciitHol TaEMHUIN, CTpaxyBaHHSI
npodeciiiHol BiATIOBIAATBHOCTI, JTOTPUMAHHS HAJIEKHOI MOBArd 0 CYAy 1 KOJET,
YyecHe BeJIeHHsI Cy/I0BOTO PO3TJISLY Ta iHIII.

3axulaoun iHTEpPecy JJOBIpUTENs, aJBOKaT BOJHOYAC CTOITh i HA CTOPOIXKI
inTepeciB npasa (cT. 28 3akony Ykpainu «IIpo agBokarypy Ta ajiBOKaTChKy J1isiJib-
HicTb») [ 2]. 3 ypaxyBaHHAM TOrO, IO a/IBOKAT € yYaCHUKOM IIPOLIECY Bi/lITpaBJIeHHS
MPaBOCY//ISI 1 OIHOYACHO BiH BUKOHYE OOOB'SI3KM, TIOB’sI3aHi 3 IPUBATHUMMU iHTEP-
ecaMu CBOTO KJI€HTA, BUHUKAE HEOOXITHICTH y PO3MEXYBAaHHI TAKMX MOKJINBUX
CUTYyaIliil, KOJIM 3aXUCT iHTEepeciB OKpeMoi 0coOM MO’Ke BCTYNUTH B KOH(MIIKT 3i
cayKiHHSAM TIpaBy sk Takomy. Cymepew nBi 0O0B’SI3KM aJBOKaTa 10 BiIHONIIECHHIO
JI0 Cy[y 1 0 CBOTO KJI€HTa TepeabadaioTh BUMIAAKK [IPETEH31H 10 aJBOKaTa Ta MOK-
JIUBICTH MOPYIIEHHS MUTAHHS PO MPUTITHEHHS Horo 10 BianoBiganbHocTi. OmHak
y 1. 14 4. 1 cT. 23 «TapanTii a/IBOKaTCHKOI JIidabHOCTI» 3akony Ykpainu «IIpo agBo-
KaTypy Ta a[BOKATChbKY AisIbHICTH» BCTAHOBJEHO, IO 3a00POHSIETHCS MPUTSATATH
JI0 KpUMIiHAJIBHOI Y1 1HIIOI BiZIMOBiaIbHOCTI agBOKaTa (0CO0Y, CTOCOBHO SIKOI TIpH-
HEHO ab0 3yMUHEHO MPABO HA 3aHSITTS a[[BOKATCHKOIO [SITBHICTIO) 200 TIOTPOKY-
BaTH 3aCTOCYBAHHSIM BiJINIOBIZIATbHOCTI Y 3B’A3KY 13 3/[IHCHEHHSIM HUM aJIBOKATCHKOI
JUSIbHOCTI 3Ti/IHO i3 3akoHOM [2]. MoXHa TOroguTHcs, Mo 1e cleljiajibHa TapaH-
Tist TIPOTH THUCKY Ha aJiBOKaTa Ta 3a0e3MedeHHst TOTPUMAHHS HOTO TpaB. BomaHouac
BUHUKAE HU3Ka POOJIEM i3 ZOTPUMAHHSM IIPaB KJIIEHTIB, SKIIO Y pasi HeHaIeKHOI
kBasi(ikanii agBoKaTa 4K MOPYIIEHHS HUM CBOIX MPodeciiiHux 0O0B’A3KIB KII€HT
3a/IMIIAETHCS (€3 3aXUCTY CBOIX IIPaB i3 BUHM a[BOKATa, HAIIPUK/A, KOJU TOil 6e3
MOBAKHUX TPUYUH He 3'SBJSIBCS Yy CYAl JJIST TIPEJICTAaBHUIITBA IHTEPECIB KJiEHTA
i cyn 3amuiiae mo3os 6e3 posrisany [3, c. 134].

YV 3apyO6ixHiil OPUANYHIN JiTepaTypi Ha 1€l yac MMPOKO 0O0TOBOPIOETHCS TIPO-
6JieMa CHIiBBiZIHONIEHHsST 00OOB’SI3KiB a/BOKaTa MIOAO CYAY i 100 CBOTO KJIEHTA.
[l mpobiema He € HOBOIO, MPOTE, 3apa3 0OOrOBOPIOETHCS JOCUTH KBaBO. Tak, Iie
B 1969 p. y Benukobpurasnii Oysio npuiiHsaTo pimientst y crpasi Rondel v Worsley,
ne OyJI0 BKa3aHo, IO a/[BOKAT MA€ HAWBAKIMBINIUI 0O0B’SI30K 1II0/I0 CYILY, 10 CTaH-
JapTiB oro mpodecii, 0 TPOMAJCHKOCTI, SIKi 4acTO MPU3BOAATH /0 KOH(MIIKTY
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3 iHTepecamu Horo kiienrta. Jlopa Peiin nosicHuB y 11iii cipasi, 1110 KOXeH a/lBOKAT
3000B’s13aHMI KJIOMOTATH 3 YCiX HEOOXiAHUX IMTaHb, HOCIKYBaTH KOKEH apry-
MEHT, CTABUTU 3aITUTAHHA B CY/Ii TONIO, AKIIO BiH Ji€ NPU IIbOMY HAa KOPUCTH CITPaBU
CBOTO KJlieHTa. TUM He MeHII, € MeKi, 3a sIKi aZiBOKaT He IIOBUHEH IepecTynaTh Ipu
BUKOHAaHHI 000B’I3KiB 1010 CBOTO KJi€HTa [4].

PosBusaroun 1o nymky, I. bperHan 3a3Hauae, 1o 1npu BUKOHaHHI CBOiX 1ipode-
ciitHnx 06OB’SI3KIB aJIBOKAT OTPUMYE He TiJIbKU BUTOLY, ajie if Hece Tsarap. Buroma
€ OYEBHUJIHOI0, 30KpeMa, MOKJINBICTh 3pOOUTH Kap'e€py B MpaBi sIK OJHOTO 3 YJIEHIB
a/IBOKATCHKOI mpodecii. Tsrap siekuTh B OCHOBI 3000B’s13aHHST aJiBOKaTa MiIKOPsI-
THUCST BEPXOBEHCTBY 3aKOHY 1 CIIPUSATH CyAy Y 3J1HCHEHHI MPaBOCY//Id BiIIOBIHO
10 BUMOT 3akony [5]. IlepimoyeproBuM 0GOB’SI3KOM afBOKaTa K y4aCHUKA CYI0-
YMHCTBA € CIPUSHHS Yy 3/iHCHEeHHI TipaBocys. [Ipucsra abo miATBEPIKEHHS, sIKe
MIPUHOCATDH aJIBOKATU, O3HAYAE, MO BOHU MAIOTh MOJATKOBUI PiBEHb Bi/IIOBiAAb-
HOCTI 1 1[0 BOHM MOKYTh KEPYBATUCS Y CBOIX AisX He TLIbKKM MOOaKaHHIMK CBOIX
kuienTis (cupasa Gianarelli v Wraith (1988 p.) [6].

@. MapabyTo, aHAJTI3YI04N [TisSJIBHICTh MOPTYTadbChbKIX aJBOKATIB, CTBEPIKYE:
... HacamIiepe/l, MU IMOBUHHI CJIYKUTHU iHTepecaM IIPaBoCyIs, TaK caMo SK 1 iHTep-
ecaM THX, XTO HaM JIOBIPHB 3aXKCT CBOIX TpaB i cBobox» [7, c. 4].

AIBOKATH MOBUHHI BUKOHYBaTH CBill 00O0B’SI30K K YYaCHUKHU Cy[OYMHCTBA,
B TOMY YHCJIi i y pasi, SKIIo 1eil 000B’s130K BCTyTae B KOHMIIIKT 3 X 000B’sI3KOM
nepesn kaieHToM. YacTuHa TAakoro OOOB'SI3KY aJBOKAaTa MOJISITA€ B HEOOXITHOCTI
iHpopMyBaHHsT KJi€eHTa B TOMYy, 10 BiH (000B’s130K. — T. B.) Mae aist ajgBokara
nepriopsiine 3HaYeHHs [8].

Pazowm i3 TuM, a7€K0 He B yCiX MiXKHAPOAHUX JTOKYMEHTAaX TOBOPUTBLCS PO
MOJKJIMBICTh aZiBOKaTa HTH Ha KOH(JIKT BiAHOCHO 3000B’sI3aHb IIepe]] CBOIM KJIi-
€HTOM, SKIIO I[bOTO BUMaraloTh iHTepecu npasocyiisd. Tak, MikHapoJHi puH-
IUITN He3aJeKHOCTI Ta MiJI3BITHOCTI Cy/A/iB, aJlBOKATIB 1 TPOKYPOPIB BKA3YIOTh:
SIKIIIO 00OB’SI3KOM TTPOKYPOPIB € PO3CJIilyBaHHs i MPUIUHEHHS BCIX MOPYIIEHb
[paB JIOJWHM, He3aJdeXHO BiJl TOTO, XTO caMe iX CKOiB, TO a/lBOKaTH ITOBUHHI
3aBXK/M 3/1MCHIOBATU CBOI (DYHKIIT B iHTepecax CBOIX MiJI3aXUCHUX. Y I[bOMY
3B’SI3KYy CY/JIi, a/IBOKATH 1 TTPOKYPOPHU MAIOTh KJIOUOBE 3HAYEHHS JIJIsT peasrisaitii
1paBa Ha CHpaBe/JINBUN CyZ0BUN po3Tisiz [9].

3araJbHUN KOMIEKC TIPABUJ JIJIS aJIBOKATIB KpaiH €BPOMENChKOTO CIiBTOBAPHU-
CTBa 3a3HAYAE, MO A/IBOKAT MOBUHEH [IiATH B iHTEpecax MpaBa B ILJIOMY TOYHO TakK,
gK 1 B iHTepecax THX, 4ui 1IpaBa Ta ¢cBoboau oMy OyJjio mosipeHo saxuiatu [10].

Cyn Yenbcy y cBOEMy pillleHHI 3a3HauuB, 1[0 OOOB'SIBKOM aJBOKaTa B Cy/Ii
€ HaJle)kKHe BianpaBieHHs mpaBocy/is. Lleit 060B'I30K BUILIMBAE 3 WOTO CTATYCY
SK yYaCHMKA Ipollecy Ta HeBiJ'€MHOI YaCTUHU BiAIIpaBJjeHHs mpaBocyis. Posio
aJIBOKaTa € He IPOCTO TMPEACTAaBHUIITBO IHTEPECiB CBOTO KJIEHTA B 3MarajbHOMY
poIleci, a B TOMY, 11100 «I0OMOMOITH CyAy Y 3AiHCHEHHI TPaBOCYAIS BiIOBIIHO /10
sakony» (Gianarelli v Wraith (1988p.) |6].

Y cnpasi Re Gruzman (1968 p.) cyn Yenbcy BKaszas, 1110 060B’sI30K BUMarae,
11106 a[BOKATH JIisIJIN YECHO, BIZIBEPTO i KOMIIETEHTHO, MaJIi He3aJIeKHY MO3UIIIT0
y CIIpaBi, a He JIEeMOHCTPYBAJM TAaKy TMOBE/IIHKY, SKa € 3JOBKMUBAHHSM ITPOIIECY.
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BaxxnuBo BifizHAYMTH, 1110 aJlBOKATH HE MOBUHHI BBOJUTHU CyJ B OMaHy, MalOTb
OyTH BiBEPTHMH Yy CBOIX BIiAMOBiAsIX i po3kpuTTi iHOpPMAIi Tepes CyaoMm.
Koporire kaxyuu, aiBOKaTu, IOBUHHI POOUTH BCe, MO BOHU MOXYTb 3pOOUTH,
11106 TapaHTyBaTH, 1110 3aKOH Y CIIPaBi 3acTOCOBYETHCs ToUHO [11]. ¥ cripaBi Rees
v Bailey Aluminium Products Pty Ltd & Anor Cyn BkasaB, 110 «060B’sI30K aJ[BO-
Kata He BBOJUTH B OMaHy Cy/ Ta He KHIATH «HeoOTPYyHTOBaHy TiHb Ha CBigKa»
€ JacTuHotw ioro 60pry mepex cygom» [12].

Bisbir kateropuaro y pitteni o crpasi Giannerelli v Wraith (1988 p.) Buciio-
BuBcst cymas C. Meiicon: «O00B’sI3K1 aJiBOKaTa Mepel CyJ0M MAaOTh MEPIIOPSITHE
3HAYCHHS 1 MOBWHHI OYTH BUKOHAHI, HaBiTh SIKIIO KJIEHT Ja€ HOMY IPOTHIEKHE
nopydyeHus» [5].

Baxkanusi Burpatu crpaBy He CHiBMipHE 3 BiITIOBiJIaJIbHICTIO TIepel] CYJOM.
Hazx 000B’13K0M 1epe]i KJIIEHTOM IpeBaiioe 060B’SI30K 100 cyay. IcHye rpanb
MK JIOMYCTUMUM Ta HAAIWHUM 3aXHUCTOM 1 HEMPUIYCTUMUM MOPYIHIEHHAM CJYK-
60B0r0 060B’s13KYy. Te, 1110 060B’I30K aJBOKATa — AisITH B MeKaX 3aKOHY, J0TloMara-
104U CYZly 10CATTH HAJIEKHOTO BUPIIIEHHS CIIOPY Y PO3YMHI CTPOKH 1 eeKTUBHUM
criocoboM, GyJI0 BM3HAHO cyZaMu B 0OaraThoX CynoBUX pimeHHsx [13; 6;14].
I HemonaBHo 3HOBY y cripaBi Main Road Property Group Pty BixktopiaHchkuii Arre-
JAMIRHUN cyJl 3a3HAYMB, M0 SIK YYACHUK CY/IOUMHCTBA, a/IBOKAT MOBUHEH MaTu
3000B’s13aHHS] CIPUITH CyAy B ebeKTUBHOMY BiampasienHi mpaBocyais. Cyi
BKa3aB HA iCHYBaHHS 3HAYHOTO CYCITIJIBHOTO 1HTEPECY y CBOEYACHOMY BUPIllIEHHI
CIIOPiB Ta HA POJIb AJIBOKATA Yy CIPUSHHI HAOiIbII e(eKTUBHOMY BUKOPUCTAHHIO
obmesxeroro pecypey cyay. Cy BCTAaHOBHB, 10 3aKOHHI iHTepecH KJ€HTa MoTpe-
OyIOTh, SIK IPABUJIO, KOPOTKOI i e(peKTHBHOI Ipe3eHTallil i3 peajbHUX IUTAHb
y cupasi. Tum He MeHII, JiesKi KJIIEHTH 3allikaBJeHi B 3aTsIKHUX CYJIOBUX Ipolle-
cax. Take GaskaHHS He TIOBUHHO pPeasli30BYBaTUCh a[[BOKATaMHU, sIKi MOBUHHI [isTH
BIIIIOBIIHO /10 X 000B’s13KiB 1Iepe cyqoM. Bkazare 30008’ s13aHHs Hapas3i BaxKIMBe
SIK HIKOJIN «4epPe3 CKJIAAHICTh 1 301IbIIeHHsT TPUBAJIOCTI CYZ0BUX PO3rJsiaiB. Tomy
6e3 Takoi JOMOMOTH aJIBOKATIB CyZaM HaBPsI YU BIACTHCS 3/IHCHIOBATH CBOE-
yacHe i epekruBHe npasBocyast> (A Team Diamond Headquarters Pty Ltd v Main
Road Property Group Pty Ltd) 2009 p. («A Team Diamonds) [8].

Besnepeuno, MeToro ajiBoKata y CyZI0OBOMY TIPOIleCi € HaJie)KHe BiJ[ITPaBJIEHHS
MPaBOCY/I/Id, @ METOIO CY/IOBOTO PO3TJISY € 3/IIHCHEHHS MPAaBOCYJIs BiZIIIOBITHO /10
3akony. Ile ocHoBa 1uBiTizoBaHOTO CyciiabeTBa [5].

Y cBoemy BucTyTi Ha ceminapi Acorianii Bikropiancprux agBokatis K. [Taron
(Pagone J) sasmaums, 10 BiflIpaBJeHHsS MPABOCY/JI B 3MarajJbHOMY ITPOIleci
3aJIeKUTh 3HAYHOIO MipOIO BiJl IIPaBUJIbHOTO BUKOHAHHS OOOB’SI3KIB aJBOKaTaMU
B Cy/Ii Ta Be/leHHsI HUMU CBOiX ciipaB. Cy/id He B 3M031 3HaTH 3a3/1aJierijib 1Ipo Te,
SIKI CBIJIKM OY/IyTh BUKJIUKATUCS, SIKi I0Ka3W MOBUHHI OyTH II€pPIIOYEProBUMH, SKi
MATAHHS CJiJl 3a/1aBaTU B XOJi IlepexpecHoro JomnuTty. PillleHHs 3 TakuX MHUTaHb,
sIKi 000B’SI3KOBO BIUIMHYTH Ha XiJl CYJOBOTO IPOIECY Ta HOro TPUBAJIICTh, 3/ilic-
HIOETBCS aJ[BOKATOM, a He cyjelo. €uHOoI0 piuylo, SIKa BU3HAYA€ POJIb aJBOKATA
B Cy/i, € Iloro 3aBJaHHA JOIOMOITH CyJy Y HaJekHOMY Bupinienti crnopy. Came
B I[bOMY CEHCi i Cy//s, i aBOKAT CHiJIbHO GepyTh y4acTh y 3MiliCHEHHI MpaBo-
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cynnsa. O6G0B’'sI30K ajiBOKaTa y Cy/i, i 000B’I30K, KU BiH Ma€ Tepe/l KJIIEHTOM,
HOJIATAE B TOMY, SKMM YMHOM CIIpaBy KJII€HTa IPeJCTaB/JeHO i pos’sicHeHo 0cobi,
0 IpUMaE pitieHHs. AJIBOKAT «Hece ePCOHAJIbHY Bi/IMOBIIAIbHICTD 32 BEJIEHHS
Ta TPEJNCTABJIEHHS» CIIPABU B CY/Ii i «IIOBUHEH MPHUIIMATH OCOOUCTE PillleHHS 110
cyTi i MeTi 3pobsieHnX 3asB i 3aaHux mUTaHb». Cy/li MOKJIAJAal0ThCS Ha Te, 10
aJlBOKaTh iM KaskyTh. Takum dumHOM, ajBokaT Pagone J. 3poOuB [ysKe BasKJIWBHil
BUCHOBOK, BU3HAYUB MPUPOLY OOOB’SI3KIB a/iBOKATa y CYIi SIK <CHiIbHY Yuacmb
3 cydosamu y eionpasnenni npasocydoss [15].

Y 1998 p. cynna dasun Inm (Bepxosamit Cyn 3axinnoi ABctpastii) HammcaB Ha
TOH yac peBosoNiiHy cTaTTio «O00B’'SI3KM IOPUCTIB B Cyi», B SAKiil BiH 3iiiCHUB
crpoOy BUBHAUMTH Ta BIIOPSIAKYBaTH 000B’I3KHU aiBoKaTiB y cyai. Hum Gy kiacu-
(hikoBaHi gesKi, Ha EPLIIT IOTJIA, PO3Pi3HeHi IPosBU 000B SI3KiB aJBOKaTa B Cy/Ii
32 TAKUMU 3arajIbHUMU KaTETrOpisiMU, 30KPeMa, SIK: He 3JI0BJKUBATU CYIOBUM TIPO-
1[ecOM; He 3aBJlaTU ILIKOAU IIPABOCY/JIO; BECTU CIIPaBU e(pEKTUBHO 1 OllepaTUBHO.
Sk 3a3HayaB aBTOP, 0OOB’A3KHU A[BOKATA MIOJ0 CY/y MAIOTh TEPIIOPSIIHE 3HAUYEHHS,
X04a 1HOMI MOKYTb OyTH CHTYyallii, B SIKHX BOHU HE Y3TOKYIOTHCS 3 00O0B’SIBKOM
aJ[BOKaTta MI0JI0 CBOTO KJi€HTa. Bu3HAHHS MepIiopsiiHOCTI 06OB’SI3KiB ajBoKaTa
MIO/I0 CY/y He O3Havae, 10 1i 0OOB’SI3KM aJlBOKATa CTOCYIOTHCS /10 KOHKPETHOTO
cyai, e — 6opr CyCHiJibHOMY iHTepecy y BilipaBJeHHi paBocyis, a 000B’SI3KN
aJIBOKATA TI0 BiJTHOMIEHHIO /10 Cy/ly BUCTYTAIOTh TapaHTOM HAJIE;KHOTO BiITPaBJIEHHS
npaBocyis. [lopyiieHHs: 060B’SI3KiB aJIBOKATOM B CY/Ii € TIPOTUIIPABHOIO TTOBE/IiH-
ko10. Taka nosezinka He 000B’SI3KOBO Ma€ OyTH HeeTHUYHOIO. 3 iHIIoro GOKy, Hee-
TUYHA IOBEAIHKA He 000B SI3KOBO MOKe OyTH HesakoHHOIO[16].

Inaxie poskpusaioTh 000B’s13kM ajgBokara B cyai Pobepr Bemn i Kepomaiin
Abena, cTBEpKYIOUH, 0 OCHOBHUME TaKMMHU 000B'si3kamu € HactymHe: 1) Gytu
YeCHUM 1 YBOKHUM; 2) MigTH 1podeciitHo i 3) crpsAMOBYBaTH KJIEHTIB Y CylOBUX
poilecax Tak, 106 11e CIpusiIo J0Bipi rpoMazichbKocTi 1o mpasocyas [17]. Ocranue
NpaBUIO MOke OyTH BpaxoBaHe y HaIliOHAJILHOMY 3aKoHOAAaBCTBi. Y IlpaBuax
a/IBOKATChKOI €TUKH, HA HAIly AYMKY, JOIITBHO 3aKPIllUTH, IO a/[BOKAT HE TiJbKU
MOBUHEH OCOOMCTO TPOSIBJISITU TIOBATY /IO CYLY, ajie il CHPUSTH MOKJIUBUME 3aCO-
6aMu 10 TIPOSIBIB TaKOI MOBAaru CBOIM KJIEHTOM, HAIPABJISATH MOTO Ha CIPUSTHHS
IPOMAJICHKOI JIOBIPH ZI0 CY/IOBOI BJIAJIH, IO € My’Ke aKTyaJbHUM Ha Cy4acHOMY eTalTi.

[lo pedi, To3uIlig CTOCOBHO POJIi afiBOKaTa y (hOPMYBaHHI TOBipU TPOMAJICHKOCTI
JI0 Cy10BOI Biaau OyJia BUCIOBIeHa B pitnenHi y ciupasi Giannerelli v Wraith: <Edex-
TUBHICTH 3/[IHCHEHHS [IPABOCY/IA 1 CTYIIHb CYCHIIBHOI JI0BIPU 10 CY/I0BOI BJlajin
iCTOTHO 3a7I€KNTh Bifl YeCHOCTI Ta HAAIFHOCTI IOPUCTIB, SKi MPAKTUKYIOTD y Cyi. I1X
000B’I30K YeCHOCTI i CIPaBEVINBOCTI € KBIHTECEHIIEI0 POJI a/[BOKaTa SIK yYaCHUKA
cynoBoro tporiecy; Cy/ i TpOMaJIChKICTh MOKJIAI0ThCSI HA HBOTO, HE3aJIeKHO Bif|
TOrO, Y1 Ma€ BiH JIOCBiJ y CBOIil POOOTI YK TIIBKK MPUCTYNUB [0 Helx [5, ¢. 579].

[TpaBuna moBeminku afBokaTiB 3axigHoi ABcrpadii Bix 28 TpaBug 2012 p. BcTa-
HOBJIIOIOTB: «AJIBOKAT Ma€ MepHIOPsSAHUI 000B’SI30K y CyJIOBOMY IPOIIECi MisiTH
3 HE3aJeXKHICTIO Ta B iHTepecax mpaBocy/yisi». AjBokaTtu: 1) MaoTh CBOIM MepIIO-
4eproBuM 00OB’SI3BKOM CIIPUSITH BiJITIPABJIEHHIO TIPABOCY/IS; 2) aBOKATH MOBUHHI
MiITPUMYBATH BUCOKI cTaHAAPTH 1IpodheciitHol nmoBeMinky; 3) gk mpodecionanu nmpu
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BiIlTpaBJICHHI TTPABOCY//II BOHU MTOBUHHI JATH Ye€CHO, CIIPAaBEINBO, BMLJIO, KOMIIe-
TEHTHO 1 3 PETENBHICTIO; 4) a/[BOKATH TTOBUHHI MPUHMATH PillleHHd B CY/l 1 laBaTh
CBOI peKoMeH/Iallii cCaMOCTIHHO Ta 3 METOI0 HaJIe;KHOTO BiJIIIPaBJIEHHS TTPABOCYISA,
He3Ba)kaloun Ha Oy/b-sIKi cyrnepedwnBi mobaxkaHHst cBOIX KiieHTiB [18].

AHani3 MIDKHApOJIHUX JOKYMEHTIB Ta CYZIOBOI MPAKTHUKH, a TaKOK HAyKOBUX
TOYOK 30py 3apyOi’KHUX YYEeHHX J03BOJISIE 3POOMTU HACTYIHI BUCHOBKU IOJIO
JATBbHOCTI aJIBOKATa y CY/Ii:

1. 3aBiaHHsAM Q/IBOKATIB € CIPUSIHHS Cyly B epeKTUBHOMY BiJlIIpaBJIeHHI 1Ipa-
BOCY/UISA. AJIBOKATH MOBUHHI CHIPUATH €(DEeKTUBHOMY BUKOPHCTAHHIO OOMEKEHOTO
pecypcey Cyay.

2. lIpaBoBe cTaHOBWINE a[BOKATIB XapaKTePU3YETbCSI THUM, IO K YIaCHUKU
CY/IOYMHCTBA, BOHU NPUIMAIOTh PAa3oM i3 CyIJISIMU y4acTb y BiJlIIPaBJeHHI MPaBo-
cymisi. ABOKATH € HEBIJl €MHOIO YAaCTUHOIO BiIITPABJIEHHS ITPABOCY/IIA.

4. O6OB’s13kM a/[BOKaTa 1epe]] CyJ0M MAlOTh MEPIIOpsiIHE 3HAYEHHST i TIOBUHHI
OyTH BUKOHaHI, HABITh SKIO KJIIEHT A€ aJBOKATy MPOTHIEKHE JOPYYEHHs. AIBO-
KaTW MOBUHHI CBOEYACHO iH(MOPMYBATU KJIEHTA TIPO Te, MO iX 00OB'SI30K mepen
CYJIOM Ma€ JIJIs1 a/IBOKaTa IepuiopsiiHe 3HaueHHs.

5. AnBokaTi 3000B’sI3aHi MATPUMYBATH BUCOKI cTaHAAapTH MpOdeciiiHoi mose-
JHKH, JiITH 9eCHO, CIIPaBeIJIMBO, BMiJIO, KOMIIETEHTHO 1 3 peTeJbHICTIO. AIBOKATH
MOBUHHI OYTH BiIBEPTUMU y CBOIX Bi/MOBI/ISIX 1 PO3KPUTTI iH(OpPMAIIT TIepest cymoM,
BOHU HE MOXYTh BBOAUTH Cy/l B OMaHY.

6. O0OB’sI3KOM a/[BOKaTa € 3BEPHEHHST yBaru Cy/li Ha OyAb-sIKi TIOMUJIKH, SIKI,
MOJKJINBO, BiH JIOITYCTUB.

7. An1BoKaTy TMOBWHHI HATPABISATU KJIEHTIB y CylOBUX IIpollecax B iHTepecax
CIIPUSIHHS JIOBIpUA TPOMAJICHKOCTI Y 3/IiIICHEHH] 1PaBOCYI/ISl.

YkazaHi 1Mos0KeHHsT y OiIbIIOCTI CBOIN € HOBUMH JIJIsi BITUM3HSTHOTO 3aKO-
HO/IaBCTBA. BOHM BCTAHOBJIOIOTH HOBUU MOTJISAN Ha aJBOKaTa AK IOMiYHUKA
IpaBoCy//id, HOT0 HEBiJ€EMHY YacTUHY, Ha SIKOTO IOKJIAJAETbCS CIPUSIHHS CYIy
y e(eKTUBHOMY BilIpaBJIeHHI MPAaBOCY/As Ta e(heKTUBHOMY BUKOPHCTaHHI 0OMe-
JKEHOTO PECypCy Cy/y, BUBHAYAIOTh HOBI 0O0OB’SI3KH a/[BOKATa SIK MePeJl CYI0M, TaK
i mepen fioro kaieHTOM. 30KpeMa, HEOOXiHICTh 3BePHEHHS yBaru Cy/ii Ha Oy/ib-
SKI TTOMUJIKH, SKi, MOXKJWBO, BiH JIOIYCTUB, iIHPOPMYBaHHS KJIEHTA PO Te, MO
fforo 000B’SI30K TIepe] CyZI0M Ma€ JiJis alBOKATa MePIIopsiiHe 3HAYEHHS, HAllPaB-
JIEHHS KJIIEHTIB y Cy/IOBUX TIpoOIlecax B iHTepecax CIPUSHHS JJOBIPU TPOMaJICbKOCTI
y 37iiicHeHH] TTpaBocyAas. lagaemo, 10 JAedKi 3 MUX MOJ0KEHDb 3aCJTyTOBYIOTh Ha
yBary ta MaioTh OyTH BpaxOBaHi PU BHECEHHI 3MiH ab0 MPUITHATTI HOBOTO 3aKO-
HOJIAaBCTBA 1IPO a/IBOKATYPY Ta aIBOKATCHKY [islJIbHICTh B YKpaiHi.

Jlis1 HesaleKHOTO BMKOHAHHSI aJBOKATOM CBOIX mnpodeciiHuXx 000B’g3KiB
3aKOHOABCTBO OIJABIIOCTI KpaiH, y TOMY 4YHC/i YKpaiHu, BCTAaHOBJIIOE 3a60POHY
NPUTSTHEHHST a[BOKATa 10 BiAMOBiasbHOCTI 200 TOrPO3U 3aCTOCYBAaHHS TAKOI
BiZIMOBIIAIBHOCTI y 3B’43KYy 31 3/liliCHEHHAM HUM 1TPodeciiitHOl isTTbHOCTI 3Ti/THO
3 3akoHOM. PaszoM 3 TuMm, 1010 BU3HAHHS IMYHITETY aJBOKaTa BiJl MOXKJIHUBOI
Bi/ITIOBIJATBHOCTI iCHY€E HEO/IHO3HAYHA CYZ0Ba MPaKTUKA. 31e0iIbiioro iaerbest
PO MOKJIMBY BiMOBIaJbHICTh a/iBOKaTa 32 HeA0ATICTh MPU BUKOHAHHI CBOIX
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npodeciiinux 000B’SI3KiB, AOIYILIEHY SK IIOAO0 Oro 060B’SI3KiB CTOCOBHO CYAY,
TaK i MO0 KJIi€HTa. SyNUHUMOCS Ha aHasi3i Cy/JOBUX PIllleHb i AUCKYCiii 3 ITHOTO
NPUBOLY Y HAYKOBIiHl JiTepaTypi Oibin geTasbHo.

AbcomorHoro iMyHiTETY B CyHOBiii poOOTi ajBOKATIB HIKOJU HE iCHYBAJO
B Kanani, CIITA ta B xpainax €sporneiicbkoro Cotosy [19]. Pazom 3 tum, negki
CYJZIOBI pillleHHA TiATBEPAXKYIOTh ICHYBaHHS IMYHITeTYy ajiBokaTa. Tak, y pineHHi
y ChpaBi MpO BIiANOBIAMBHICTh aJBOKATA MeEpe] CBOIM KJIi€HTOM <«Swinfen
v Lord Chelmsfords», posraanyriii Bepxopaum Cynom Yesbcy, Oy10 3a3HadyeHo,
0 «3/iHCHEHHST KOHTPOJIIO 32 MPOBA/KEHHSIM CIIPaBU € 000B’SI3KOM aJIBOKATA.
OpnHak ajBOKaT He IMiAAATA€ BiJANOBIAIBHOCTI, SKIO BiH YeCHO BYMHAB il
y CIIpaBi CBOTO KJII€HTA, HABITD SIKIIO 3 YaCOM BUSIBUTDCS, 1110 BOHU Oy BeJbMU
nmoMUJIKOBUM». CyJl IPUNIIOB 10 BUCHOBKY, 1110 a/IBOKAT HE MOKe HEeCTH KOJAHOI
BIAOBIAIBHOCTI 32 OYb-sKi Or0 Aii, AKIIO BOHU OYJIM 4eCHO BUMHEHI Y MeKax
BeJIeHHs crpaBu ajiBokaToM [20].

Y cupasi npo mpaBoBy mpomnomory D’Orta-Ekenaike v Victoria Legal Aid
2005 p. cyn He Jsuiie He OOMEXUB MPaBOBOI cdepu iCHYBaHHS IMYHITETY aiBO-
KaTa, a HaBIlaKW, PO3NIMPUB HOT0, BCTAHOBUB IIpelle/leHT HOro 3acTOCyBaHHS
[21]. IlikaBo, mo Bucokwuii cyn ABcrpanii B pilieHHi y Iifl clipaBi MiJITBEP/IUB
MIPaBUJBHICTD PillIEeHHA PO HEJOTOPKAHHICTb a/[BOKATIB, MPUHHATOTO y CIpaBi
Giannerelli npo Wraith B 1988 p., 3a gskum uienu cynay, 3okpema cyaas C. Meii-
COH, TIOCJAacss Ha HeOOXiAHICTh iCHYBaHHST IMYHITETY JJIsT aJiBOKATIB y Cy/i sIK
OJIHOTO 3 HAIPSMKIB fepskaBhoi nomituku. [Ipu nbomy Bucoxuit cyn y 2005 p.
BiIMOBUBCS CJIIIyBaTH TO3UIlI MPO BiJICYyTHICTh IMYHITETY Yy aJlBOKaTa, BCTa-
HoBJIeHOI At Auriii Ta Yeanscy B Ianari sopais y cupasi Arthur | S Hall & Co
(a firm) v Simons (2002) 1 AC 615 [22].

YV nusii pimens [Mamatu Jlopais BesmkoGpuranii 6yJio BifisHAu€HO, 110 SKIIO
000B’130K a/[BOKaTa 10 BiJHOIIEHHIO 10 Cy/y € He Gibll Hij JyOJ0BaHHSAM HOTO
000B’sI3Ky TIepeji CBOIM KJIIEHTOM, TO 1€ He CTAHOBUTD SKOHOI TIPOOIEME JIJIST JIBO-
KaTta: BiH TIOBUHEH TIPOCTO BUKOHYBATH CBill 060B’s130K. OHAK TaM, e € KOH(IIIKT
MiK 00OB’sI3KaMH, IIMOBIPHO, aJBOKATy [OBeAEThCs PoOUTH BUOIp, Y pesyJbraTi
SIKOTO MOJKe OyTW TpUIHSATE PIllleHHs], sIKe CylepeynTh GakaHHIO HOro Kii€eHTa.
MoxMBIiCTD KTIEHTA TTOZATA CKAPTY B CYJ HA [Iii aJBOKATa MOXKE TTOCTABUTH aJ[BO-
KaTa y CKpyTHE CTaHOBHIIE, 0COOJMBO Y BUIIAIKaX, KOJU Mipa i0oro 060B’I3Ky mepej
CY/IOM MOJKe OYyTH MUTaHHSIM He3To/H 3 OOKY KirieHTa. TaKiM 4MHOM, MOTEHITIA JJIsT
KOH(MIIIKTY Misk 060B’SI3KaMU € aKTyaJIbHIM, aJie JaJeKO He TOMiHYI0YNM YHHHIKOM
B OIiHIII oTpebu B HegoTOpKaHHOCTI (iMyHiTeTi) agBokara [23].

Ha aymky unenis IMamatu JlopaiB BenukoGpuranii, pisui BiAmoBiai BapTo
JlaBaTh 100 HEOOXIMHOCTI iICHYBaHHST aJ[BOKATCHKOTO IMYHITETY /Uit IUBLIBHOTO
Ta KPUMIHATBHOTO MPOIECY, OCKIJIBKY IJIsT OJHOTO iIMYHITET MOKe OyTH HEBUIPAB-
JAHWM, ajie JUist iHIoro ioro cuix 36epertu. HeoOXinHicTh iCHYBaHHST aJ[BOKAT-
CBKOTO IMYHITeTY /JIs1 IIMBIJIBHOTO 1 KPUMiHAJBHOTO MIPOIeCy HUMU IIPOIIOHYETHCS
POBTJISAZATA OKPEMO, 3aJI€5KHO Bijl OasaHCy CyCIHiIbHUX iHTepeciB. 30Kpema, Xapak-
Tep IMUBIJIBHOTO CYZIOYMHCTBA, Ha JAYMKY MEBHUX CY/IiB, 3yMOBJEHUN THUM, IO
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BiH BKJIIOYAa€ B cebe TBEPIKEHHS OJHIEl CTOPOHU IIPO Te, IO IHIIOK CTOPOHOIO
MopylIieHi ii mpaBa, y 3B’43Ky 3 UMM BOHA, K MPAaBUJIO, BUMATa€ TPOIIOBI KOIITH,
a IHO/I — KOHKPETHY peasizaliito cBoix npas. Cyj1, TaKMM YIHOM, IIOBUHEH 3POOUTH
BUOIp Mixk ABOMa KOH(JIIKTYIOUNMHU CTOPOHAMM i BUSHAYEHHSM BiJMIOBIHKX TIPaB.
Ile €, Hacammepes, HaJaHHs [epP:KaBOIO MOCTYTH, aHAIOTIYHOI HAMaHHIM apOiT-
paxxHux mocayr. HagBHicTh cucTteMu BUPINIEHHS NUBITbHUX CIHOPIB y JiepKaBi
i jlonepanis MBIILHUX MPaB € HeOOXi/IHOI0 YaCTHHOIO CYCHiJBHOIO yCTPOIO.
Ie cuctema BiZHOCHOTO TIpaBOCY/IA. 1i icHyBaHHS 0OIPYHTOBYETHCS B OCHOBHOMY
3 eKOHOMIuHOI Touku 30py. Cya/li BBaXKAIOTh, MO Y IUBIJILHOMY TPOTIECi iIMYHITET
a/IBOKATa € aHOMAJIbHUM 1 aPTYMEHTIB Ha WOro KOPUCTh, X04a BOHU 1 iCHYIOTH, He
BUCTaYaE, 100 BUIPABIATH CBOE MOJAAJIbIINE iICHYBaHHSI.

1o sk 10 KPUMIiHAJIBHOTO IIPOLECY, TO TYT aABOKAT BUKOHYE IIyOMiUHY (DYHKILIIO
B iHTepecax cyciisibera. [le #oro rpomMagchbkuii 000B’SI30K 110 3/iHCHEHHIO 3aXM-
CTy iHTepeciB cBOTO KiaieHTa. Penita yyacHMKIB MalOTh aHAJOTIYHUI TPOMaJCHbKUI
000B’s130K, BUKOHYIOUHN CBOIO POJib, i BCI BOHU IMOBMHHI OyTH 3alliKaBJeHi B CIIpaBe/-
JINBOMY CY/IOBOMY PO3IJis/ii. AIBOKAT-3aXMCHUK TaKOK BUKOHYE B CY/i POJib, sIKa
MOXOJIUTh 3 TOTO 3K CYCIIJIBHOTO iHTepecy, K y iHIMUX yYacHUWKIB 1mpoiiecy. AKIiio
3aXUCHUK MOKe OyTH MPUTATHYTHI 0 IUBIIBLHOI BiITOBIIAIBHOCTI 32 BUKOHAHHSI
HUM TPOMaJICHKOTO 0OOB’SI3KY 1 POJIi, SIKY BiH MOBUHEH BUKOHATH B KPUMiHATBHOMY
mpotieci, Bir Oy/e ocobauBuM cepes iHmmx yyacHukis. Ha pymky Jlopma Mimera,
aJIBOKAT He TIOBWHEH MaTH IMYHITETY BiJl CyZIOBOTO TeEpPeCciAyBaHHS IMOA0 WOTO
MOBE/IIHKM aHi B IMBIJIBHOMY, aHi B KPUMIHAJbHOMY ITPOIIECi.

Opmnak Ilamara JlopaiB He moroammach 3 OKpeMoio JyMKow cya Mimrera
it y cupasi Arthur J S Hall & Co (a firm) v Simons Gyjo 3a3Ha4eHo, 10 € iCTOTHI
BiZIMIHHOCTI MikK CHCTEeMaM¥ IUBITBHOTO 1 KPUMIHAJIBHOTO TPABOCY/ISA 3 TOTJISALY
aHaJi30BaHOTO MUTAHHSA. Y CHUCTEMI ITUBIJIBHOTO CYJOYMHCTBA TIPUPOIA POJIi aJBO-
KaTa B IIpolieci, Mpupo/ia IpejMeTa CyJ0BOT0 PO3TJISA/ly, 3aKOHHI iHTepecu KJie€HTa
i oOcTaBMHM, BIACTUBI IIUBIJIBHOMY TIPOIIECY, TIEPEITKO/KAIOTH BUSHAHHIO aJlBOKAT-
cbkoro imyHiTery. Ile it He MOTPi6GHO: B IESKUX BiTHOCMHAX BiH € KOHTPIIPOLYKTUB-
HUM. Y cucTeMi KPUMiHAJIbHOTO IIPABOCY /ISl CTaH CIIpaB 3BOPOTHUIA. Posib ajiBokara,
MeTa KPUMIHAJIBHOTO TMPOIECY, 3aKOHHI IHTepecH KJIEHTa, BUTIIaTa KOMIIEHCAIlIl 3a
CY/IOBI TMOMUJIKM — Bce 1€ OOTPYHTOBYE HeOOXiAHICTh icCHYyBaHHS IMYHITETY a/BO-
KaTa B iHTepecax CyCIHiJbCTBA, a TIO-CYTi, — B iHTepecax MiJICyAHNX SIK Kiacy [23].

Bucnoexu. OTxe, aJJBOKaTH € HEBiJl EMHOIO YaCTWHOIO BiJ[TpaBJeHHS Tpa-
BOCY/I/Is1, IX IIPaBOBE CTAHOBUIIlE XaPAKTEPU3YETHCSI TUM, IO IK YYACHUKHU CYJ10-
YUHCTBA BOHU OEPYyTh Pa3oM i3 CyA[AsIMM y4acTh y BiJIIPaBJIeHHI TTPABOCY/II.
ABOKATH TOBUHHI CIPUSTH e(PEeKTUBHOMY BUKOPUCTAHHIO OOMEKEHOTO PECypCy
cyny. O60B’13K1 ajiBOKaTa Mepejl CYy0M MAlOTh TEPIIOPsIHE 3HAYEHHS i MalOTh
OyTHM BMKOHAHi, HaBiTh SIKIIO KJIE€HT Ja€ aJBOKATY MPOTHUJIEKHE AOPYYECHHS.
AnBokaTy MOBMHHI CBO€4YacHO iHGOpPMyBaTH KJI€HTa MPO Te, 10 iX 000B’s-
30K TIepel CyJIOM — TOJIOBHUU. AJBOKarT 3000B’si3aHUN 3BEPHYTH yBary CyIji
Ha Oy/Ib-sIKi MOMUJIKH, SIKMX, MOXKJHMBO, TOW HPUIMYCTUBCS. AIBOKATH MOBUHHI
HaIpaBJIATH KJII€HTIB B CYZOBUX TIpollecax B iHTepecax CIPUSHHS TOBipU Tpo-
Ma/ICBKOCTI y 3/[IiiICHEHH] IIPaBOCY/IS.
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Debatable questions of the lawyer’s responsibilities definition in the court: the foreign
doctrine

The recognition of a close connection between advocacy and judiciary, and providing some pro-
fessional legal assistance to lawyers as a necessary condition for realization of judicial protection
of the individual’s rights and freedoms, raise, in turn, a number of cooperation issues between lawyers
and the court. These issues can have both legal and moral-psychological nature. Anyway, the answer
to them can have importance both for functioning and development prospects of the legal profession
and the judiciary. Therefore, it’s necessary to recognize the research importance of the effective ways
of interaction between judges and lawyers in the sphere of ensuring the constitutional rights and
freedoms, the place and role of advocacy as one of the human rights institutions of the society, which
is an integral part of the state machinery of justice.

The issue of the advocacy legal status and its relationship with the judiciary were considered
to some extent in the works of foreign and domestic scientists. However, firstly, most studies were
conducted before the adoption of the recent changes in the legislation governing the advocacy
activities, secondly, some individual studies of foreign legal doctrine to determine the duties
of lawyers in the court, were not carried out. The aim of the article is the analysis of problem-
atic issues of professional activity of the lawyer in the court from the point of view, how they
are solved in the national legislation, scientific literature, international papers and in the foreign
countries jurisprudence.

Some problematic issues of determining the essence of the lawyer’s legal status in the court, the
ratio of his duties in respect to the court and his client, the lawyer’s immunity were studied on the
basis of foreign legal literature analysis and judicial practice of the EU countries.

The conducted analysis of judicial decisions and scientific points of view leads to the following
conclusions: 1) The legal status of lawyers is characterized by the fact that as participants in the pro-
ceedings, they take part together with the judges in the administration of justice. 2) Lawyers are an
integral part of the administration of justice. 3) Lawyers should promote the efficient use of limited
resources of the court. 4) The advocate’s duties in front of the court are of paramount importance
and must be fulfilled even if a client gives a lawyer the opposite order. 5) Advocates should inform
their client in time that their duty in front to the court is of paramount importance for the lawyer.
6) The lawyer’s duties include calling of the judge’s attention to any mistakes that he perhaps made.
7) Advocates should guide clients in litigation in the interests of promoting public confidence in the
administration of justice.

Key words: advocate; lawyer; advocate’s duties in the court; legal status of the lawyer; the lawyer
client’s rights; lawyer’s immunity; advocacy and judiciary.

Haoditnuna do pedxonezii 01.11.2015 p.

© Bimuux T. B., 2015 155



DIJIOCODII IIPABA

CnineHuyk Bita OnekcaHppiBHa,
3006y8ay kaghedpu ginocogii,
HayioHansbHUU topudu4HUl yHigepcumem
imeHi Aipocnasa Myopoeo,

Ykpaixa, m. Xapkis

YAK 340.12:37.015.311

®OPMYBAHHS IAEAAY NMPABOBOI OCOBUCTOCTI

Y cmammi posensnymo @inocogpcoro-npasosi xonuenyii pociticokozo aibepanimy xinvys XIX —
nouamxy XX cm. wodo (opmysanns ideary npasosoi ocobucmocmi. /losedeno 0ouiivricms Ha 0cHOGi
UUX KOHUENYIT NePeOCMUCIEHHS WISAXIE NOOAILULOZ0 PO3CUMKY YKPATHCHKOZ0 CYCNIILCMEA MA 1020 UiH-
Hichux nidcmas.

Koouosi cioBa: siiGepasiam; npaBoBa AepskaBa; NPaBOBUI colliani3M; NpaBOBUI iea; nmpaBoBa
0COOUCTICTD; TIpaBa JIOAUHH; cBOOOIA 0OCOOUCTOCTI.

Caunenuyk B. A., couckarenn xadenpo! punocodpun, Hanmonanbubiii opuindyeckuii yHUBEpCU-
TeT uMeHu SpocnaBa Mynaporo, Ykpauhna, r. XapbKoB.

@opmupoBaHue Heaia NPaBOBOil TNYHOCTH

B cmamve paccmompenvt puiocopcrko-npasosvie KOHUEnyuU pPOCCUIICKOZ0 TUOEPAIUIMA KOHUA
XIX — nauara XX 6. no gpopmuposanuio udeanra npagosoi auunocmii. /[okasana ueaecoobpasnocms na
0CHOBE IMUX KOHUENUUTL NEePEOCMbICICHUS. NYymell OAIbHelulez0 Pa3sUumust YKPauHcKkozo 00uecmed u ezo
YEHHOCTNHDIX OCHOBANULL.

Kirouessie ciioBa: nbepasinaM; IpaBOBOE rOCYAAPCTBO; IPABOBOI COLMAIN3M; IPABOBOIT Uilealr;
[IpaBOBast JIMYHOCTD; IIPABA YEJOBEKA; CBOOOIA JIUNYHOCTH.

ITocmanoexa npooaemu. Y nporeci rpancdopmaliii yKpaiHCbKOTO CyCIiIbCTBaA
Ha MUISIXY 3aCBOEHHST Ta peasizailii 6a30BUX €BPOMENCHKUX I[IHHOCTEH, TaKUX SIK
1paBa JIIJIMHU, IEMOKPATISI Ta BEPXOBEHCTBO IPaBa, 3HAYHOIO MiPOI0 3POCTAE POJIb
0COOMCTOCTI, AKa TOBA)KA€ TiHICTb 1HNIMX JIOjei, X BiJbHE BOJIEBUSIBJIEHHS Ta
[paBo y oro G6araTorpaHHUX MposiBaxX. 3BIiCHO, 1€ i/eal, [0 SIKOTO CJIiJl MParHyTH,
ajie SKUU 11le He OTPUMAaB HAJIE;KHOTO BUSABY SK Y CBIZIOMOCTI JTIOZIEH, TaK 1 Y iX Mpak-
tuii. OCKIJIBKN TaKuWil ijeaJ HEPO3PUBHO TIOB’SI3yE MPAaBO i OCOOMCTICTH, POOUTH
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MOKJIUBUM (DYHKITIOHYBAHHS TPaBa 3aBISKH OCOOJUBUM SIKOCTSIM OCTaHHBOI, TO
fOro MO’KHaA BU3HAUYNTH SIK izieas mpaBoBoi ocobuctocti. Came hopMyBaHHS Ta pea-
JI3AIlis TaKOTO ileasry € akmyanivHum TPAKTUYHUM 3aBIaHHSIM HAIOTO CYCITiThCTBA
it motpebye BCeHIUHOTO TEOPETUTHOTO OCMUCTIEHHSI.

Ananiz ocmannix docnioxicenv ma nyoaixayiu. Ciij 3a3HaUNTH, 1O AEsKi
dinocodcepki acnekTr mpobIeMHU 3MIiCTy MOHSATTS MPaBOBOI ocobucTocTi Ta ii
(opMyBaHHS PO3KPUBAIOTHCS y TIPAISIX YKPATHCHKOTO JOCTIIHUKA Y Tamy3i iso-
codii npasa C. I. Makcumosa [7-8]. IIpore Oyab-gKi ZOCTIAKEHHS CIIUPAIOTHCS
Ha TeBHY KYJbTYPHO-CBITOIJIGAHY Tpaauilifo. Tak, MOJbChbKO-aMEePUKAHChKUN
yuenuii AH/Kell Basinbkuii 3BepTa€ yBary Ha CBITOTJISZIHO-METO/OJIOTIYHUN
norenmian gibepanproi ¢isocodii nmpasa kinnsg XIX — nmouyarky XX ct. y Pociii-
ChbKill iMTIepii, peasidyBaTu KU, HA JKaJib, HE BIAJOCSA B CUJTY HACUJIbHUIIBKOTO
nepepuBaHHs i€l Tpaauilii 6inpmoBukamu [1]. OcobauBy 3HAYNUMICTD Y 1IOMY
MUTAaHHI MAIOTh JTOCJKeHHS (islocodiB mpaBa TOro mepiopy: yKpaiHisd 3a T0X0-
KeHHAM Ta cBiTorssanom borpana KictskiBebkoro [4—6] Ta onHOro i3 aBTOpIB
3arasibHol pekJapaiiii npas jgoaunn Ceprisa [eccena [2].

Hacammepen caip 3ayBaskutn, mo b. O. KictakiBebkuii y Bizomiit nipaiti «Ha
3aXUCT TpaBa» 3 ’KaJeM KOHCTaTyBaB HEPO3YMiHHSI POCIHCHKOIO 1HTEJireHIlier0
3HAUEHHS MTPABOBUX HOPM JIJIsI CYCITIIBHOTO JKUTTS, X044, sIK BiJIOMO, OCHOBY TIpa-
BOIOPSIJIKY CTaHOBUTH CBOOO/A 0cobucToCTi i ii HepoTopkaHHicTh. J[yXoBHI BOXK/II
TOTO Yacy MPOSBJIsIN OaiijyKicTh, ab0 MOBHICTIO iTHOPYBaM MPaBOBI iHTepecH
ocobu 41 HaBiTh BOPOXKeE /10 HUX cTaBuinch. «Hamma cycrisbaa cBioMicTh HiKOIH
He BHCyBaJa ijeasy npaBoBoi ocobucrocti. O6muaBa 60KM 1BOTO igeany — ocobu-
CTOCTI, AMCIMILIIHOBAHOI MPaBOM i CTIHKUM IIPAaBOIOPSIAKOM, i 0COOMCTOCTI, sIKa
BOJIOJIIE BCiMa TpaBaMU i BiJIbHO KOPUCTYETLCS HUMU, UYy’Ki CBIJOMOCTI HAIIOI
intemirentii» [4, c. 150]. Ase y mexax Tpaautiii gibepasbHOI TyMKH BCe K MOXKHA
BUSIBUTH TEHEHIIIO 10 (OPMYBAHHS ITHOTO TMOHSTTSI.

Memoro cmammi € anajii3 ta cuctemMaTusailis (ioco@ChbKUX MOTJISIIB Ha TIPO-
6sieMy (opMyBaHHSI ifiealy MPaBOBOi 0COOKMCTOCTI B PoCifchKiil disocodii mpasa
kinig XIX cr. moyatky XX cr. Came B 11eii niepios y ¢isocodii i mpaBo3HaBCTBI
YTBEPXKYETHCS BUCHOBOK, 1110 iICHYBaHHS I PO3BUTOK MPABOBOI /IeP:KaBU MA€ CIIH-
paTHCs Ha MPABOBY OCOOMCTICTb.

Buxniao ocnoenozo mamepiany. Sk Biomo, mibepastisM € AMHAMIYHOIO CUCTe-
MOIO, gKa pearye Ha 3MiHM B CYCIIJIBHOMY KMTTI 1 TPaHC(OPMYETHCS BiJIITOBIIHO
JI0 HOBOI ztificHoCTi. JIiGepasbHi KOHIIEIIIii MUCIUTEIB TOTO Yacy Aal0Th HaM MOJK-
JIMBICTh CTBEP/KYBaTH, IO caMe CBOOOJA, PIBHICTH 1 IpaBa JIIOAUHK BUCTYIAIOTH
nizcTaBoio (hopMyBaHHS i1 PO3BUTKY ijeasry paBoOBOI OCOOUCTOCTI, € HEMOPYILIHOO
YMOBOIO 1H/IUBITyaJbHOTO JTIOJACBKOTO iCHYBaHHS, 3aKJIaal0YN IIHHICHI YCTaHOBKU
i opieHTHpH B MPABOBIll CBIZIOMOCTI JIIOJNHU, a TAKOK CIIPUSIOTh BU3HAHHIO 0COOU-
CTICTIO TIPaBa SIK OCHOBHOTO PETYJIITOPa CYCIJIbHUX BiJIHOCHH.

Icropuunuii poseumox aibepanismy B Pociiicbkiit iMmepii MoKHa YMOBHO
HOAIINTH Ha Tpu nepionu. I nepiod «ypspoBuii» (nepiox npasiinns OsexcaH-
apa I), gakomMy XapakTepHUil 1i6epasbHO-IPOCBITHUIIBKII 3MICT, 10 3yMOBUB
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OMO3UIIHUI PyX AekabpucTiB (KoHIENnTyaabHi ocHOBY 3akianeni M. M. Cre-
parcbkuMm). II nepiod <oxoponnwmii» (moyarox 90-x pp. XIX cr.). JliGepanuizm
I[bOTO TIEPiOAy 3aCHOBAHWI Ha BW3HaHHI abCOMIOTHUX I[IHHOCTeH ocobucToCTi
(koHmenTtyansbHi ocHoBH Ppo3pobusimich b. M. Yuuepinum ta II. B. Ctpyse).
IIT nepiod «noBuii» jibepanizm (moyarok XX cT.), SKHil JOMOBHIOE imei pociii-
CHKOIO KJACMYHOrO JjibepaiisMy HOBUMM MipkKyBanHsMu. 3a lecceHOM, BOHU
noJistas y: 1) pos’sicHeHHI OCHOBHMX MpaB 0COOMCTOCTI; 2) TayMadeHHi TPUH-
ATy PIBHOCTI; 3) BiZIMOBI Bi MOHOTIOTbHOI BiacHocTi [duB.: 11, ¢. 137].

SlckpaBUM TIPEACTABHIUKOM «OXOPOHHOTO» eTaiy OyB mpodecop MOCKOBCHKOTO
yuiBepcurery bopuc Yuuepin. Bin BBaxkaB, mo cBoboja mependavyac CTaBJEHHS
JI0 JIIOAUHU gK 0 MeTadisudHOol icTOTH, 1MOB’sg3aH0l 3 60kKeCTBEHHUM AOCOIIOTOM
[dus.: 1, c. 165]; cBoOOMA — 11€ BpO/yKEHA JIFOJIChKA 3[[aTHICTh 10 BOJOIHHS IIPaBaMu
[Tam camo, c. 173]. CBo6Go/Ia € CYTHICTIO JIIONHHY, SIKa TOAITSETHCSA HA MOPAJIbHICTD
(BHyTpimHSA cBoOOzMa) i mpaBo (cBOGOAA 30BHIlIHSA). 3a BiCYTHOCTI MOPAJIBHOTO
3aKOHY He MOKe iCHyBaTh cBoOO/a BOJII.

Konrerist Yuuepina OyyBasacss Ha 0COOUCTOCTI, sIKa € BUSHAYAIbHUM 10YaT-
KOM CYCIIJIbHUX BiZIHOCHH, HaJijieHa po3yMoM, cBoOomaMmu i mpaBamu. Pedopma-
TOP CTBEPKYBaB, IO camMe OCOOMCTICTh 3aTHA Peasi3oByBaTH BJACHI 31i0HOCTI,
YBIHIIOBINN B KOJIEKTUBHUH €003 (CYCITIJIBCTBO). A TIpaBO — 1€ HEBiJ EMHUI aTpu-
OyT cycrizbeTBa. Y PoJii 3aKOHHOT CBOOO/IM JIFOJAMHU BUCTYIAE CyO €KTUBHE TPaBO
y BUTJISAZIL /i1 UM BUMOTHM, a B POJIi 3aKOHY (SIKUI BU3Havae cBOOOMY 1 ii xapakrep) —
o0’ekTrBHe mpaBo. O6mMABaA IIi MOHATTS MMOB’'sI3aHi MiX 00010, OCKiIbKKM cBOOOIA
BUPAKAETHCST Yepe3 3aKOH, TOJIOBHOIO METOIO SIKOTO € MOBHE BU3HAHHS CBOOO/IH.

3 orygany Ha BUKJIAJEHI BUlle po3aymMu YwuuepiHa, MOKHA BU3HAUUTHU
OCHOBHWUII 3MIiCT MOHATTS «IIpaBoBa ocobuctictb». OTKe, npasosa ocobucmicms —
e 0coOMCTICTh, fKa MiANajac I [Ail0 CUCTEeMHU COLIaJbHOrO Ta HOPMATUB-
HO-TIPABOBOTO PETYJIIOBAHHS, BiIMOBIIHO HAOyBa€ TMeBHI MPaBOBI BIACTHUBOCTI Ta
SIKOCTI, 1O JIO3BOJILIOTH 111 aKTUBHO BKJIOYATUCS B TOJITUYHY 1 COIliajbHO-TIpa-
BOBY [iliCHICTb, TOBHOIIPABHO Peasii30ByBaTH CBOi IpaBa Ta 000B’SI3KM, a TAKOXK
MPOSIBJISITU TIOJIITUKO-TIPABOBY aKTUBHICTH 3 METOIO IIOJIJIBIIIOTO JEePKAaBHOTO
posBuTKy. [Ipu 1ibomy, 6e3mepevno, ¢ yCBiIOMIIOBATH, IO caMe MPaBoBa 0CO-
OUCTICTh € HOCIEM ICTOTHMX PUC Ta OCHOBOIIOJIOKHOIO YMOBOIO iICHYBaHHS IIpa-
BOBOI JIepKaBU 1 MPABOBOTO CYCITiJIbCTBA.

Jlnst Uudepina <«BWIMM» PO3BUTKOM <«OXOPOHHOTO» JHibepastisMmy, sIKMil BiH
[IPOTUCTABJISIE «BYJIUYHOMY» Ta <ONO3UIIIHOMY», € Te, IO KOKHA JIIOJMHA, SKa
3aJIMIIAETHCS HETIOXUTHOIO TIepe/]] BJIa/I010, MOBUHHA MOBAXXaTH CYTHICTb OCTAaHHbBOI
3apajii BiacHoi cBo6oau. ToMy yrojga TphOX OCHOBHUX 3acajl (BJIajiu, 3aKOHY i CBO-
6oxaun) nepeabavyae €AHICTh CYCIIIbHY, IS SKOI HEOOXiJHA €IHICTD Y JepKaBHOMY
xurti. Ha aymky YwdepiHa, HOCIEM TOJITUYHOTO ieasly € COMiaJbHUIl Cyd €KT
B 0c00i OCBIUEHOTO JBOPSIHCTBA. TaKMM YMHOM BiH MiJKPECJIIOBaB, 100 pearizyBaTh
HMPUHIUI CBOOOAN 0COOMCTOCTI, MOTPIOHO yIOCKOHAMIOBATH i SIK 30BHI (3MiHIOIOYH
MPaBoOBi Ta COIiaJbHI THCTUTYTH, PYXalOUMCh JO JIEMOKPATii), TaKk 1 BHYTPINIHHO
(po3BUBAIOYM MTPABOCBIIOMICTD, MPAIIOIOYN HAJl cCaMUM COOO0T0).
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YV «HOBOMY» Jribepastiami mpaBa rpoMajisiH (Ha OCBITY, Ha MpaIlio, Ha MeJIUYHE
00CJIyTOBYBaHHsT) «00’€IHYIOTHCSI 3aralbHUM MTPABOM Ha Ti/IHE JIFOIChKE iICHYBaHHST»
[5, c. 158]. Ileit sibGepanisam pos3mMpuB cy6’€KTHBHI TpaBa i BKJIAB COI{aJbHUI
3MICT y TJiyMaueHHs mpaBa. lle craso mizcTaBoio XapakTepusyBaTU TPETI Tepiof
gibepariamy sk «cortianphuii> (ronreniii B. C. Cososiiosa, I1. 1. HoBropoaiiesa,
JI. 1. Ilerpaxuipkoro, b. O. Kicrakisepkoro, C. 1. Teccena Ta in.).

®Dinocodist Borodumupa Conosiiosa rpyHTYETHCST Ha MeTadisndHiil Teopii iHan-
BiZla sIK OOKECTBEHHOTO CTBOPIHHS, sIKe 3[[aTHe YCBIIOMHMTU CYTb ijiel JOCKOHAJO-
CTi, epeiHATH i 1 caiyBaTu 10 LIIAXY JI0 CaMOBJOCKOHaJeHHA. Bin BBaxkas, 1110
came palfioHaJibHa MOPaJIbHICTh MOKe TIiIHECTH JIIOANHY 110 piBHS ocobucTtocTi. Ileit
TpoIiec 3aJIeKUTh BiJl TOTO, HACKIJIBKY 3Pijia JIO[HA, HACKIJIBKY BOHA BIIOPAETHCS
3 BUXOBHUM IpotiecoM. /[t hopMyBaHHsI MOpasibHOI aBTOHOMIT iHAMBI1a HEOOXiTHA
HU3Ka YMOB, OJIHIEIO 3 SIKUX € MPABO SIK MOMEHT «00'€KTHBHOI €THKW», 110 3a0e3-
MEYYETHCS 3aB/ISIKA YMOBaM 30BHINTHIM «Oe3rieka st Beix». [lomo «cy6’ekTuBHOI
eTUKW», TO BOHA 3a0€31eUy€ETHCS IJISIXOM BHYTPIIIHBOTO PO3BUTKY JIIOIUH.

Ha nymky CosioBitoBa, IpaBo BU3HAYA€ BiHOCWMHU MiX BIIbBHUMU OCOOMCTO-
CTSIMH, HOCISIMH ITPaB; TOMY BOHO IMOBUHHO BHU3HaBaTH cBOOOY i piBHicTh. Diocod
BU3HAYKMB IIPAaBO SIK «CBOOOMY, 0O0yMoBieHy piBHicTio» [14, c¢. 153], nmepekonyBas,
IO TIPABO CJIYKUTh MOPAJIBHOCTI TIJISIXOM BiZICTOIOBAHHS ijiel cripaBeinBocTti. Ha
BiZIMiHY Bi/l MOPaJIbHOCTI, BOHO He 3aCy/KY€ eroiam. 3 mo3uilii J1060Bi, MU TIOBUHHI
nparuyTu 70 6Jara iHIX JToel, To/i SK 3 TMO3WIlii TPaBOBOI CIIPABEJIMBOCTI 1HIIT
JIO/IM € OOMEKeHHSIM HAIoi ¢CBOOOM Y TIPArHeHHi /10 HAIIOTO BJACHOTO 6Jiara, ToMy
3arajibHe OJIaro sIK MeTy 3aKOHOJAaBCTBA Ma€ OyTU BU3HAYEHO HETATWUBHUM YUHOM.

Mucsmtens BBasKaB, 10 «IIPaBO Ha Ti/IHe iCHYBaHHS» CKIAJA€THCST 3 BUMOT 3a6e3-
HeYeHHs KOKHIN JIIOMHI ONTUMAJIbHUX 30BHINIHIX YMOB: a) HaJaHHS HEOOXiIHMX
KOIITIB JI7isT icHyBaHHsI; 6) 3a0e3meueHHsT (Di3MUHOTO BiAIMOYNHKY; B) 3a0e3eYeHHsT
MOKJIMBOCTI BUKOPUCTOBYBATH BIJTbHUM 4Yac JJIsI yAOCKOHAJIEHHS. <3 MOpPaJbHOI
TOYKM 30py MOTPIOHO, 11106 KOKHA JIIOANHA Majia He TiIbkK 3abe3rnedeHi 3aco6u 10
icHyBaHHs (TOOTO 1KYy, OJAT 1 JKUTJIO 3 TEIJIOM i MOBITPsIM) 1 JoCTaTHIN (isuyHmii
BIZIMOYMHOK, ajie i 1mob6 BOHA Majia BiJIBHUI 4yac Ui CBOTO JYXOBHOTO BJIOCKO-
HastleHHs1. TibKU 1e moTpibHO /Ui KOKHOTO CeJIsTHUHA i pobiTHMKa, yce iHIme K
Bix sykaBoro» [13, c. 492]. KoxHill monuui 3 HapoKeHHs TpUTaMaHHa 3/[aTHICTh
70 CAaMOBJIOCKOHAJIEHHS, OJIHAK COIaJbHI MEPENTKOAN CTAf0Th HE3/[0JJAaHHUMH Ha
HIJIAXY /10 peasizaltii 1miei MoxauBocTi. OTKe, MPAaBO € He TIJTbKU Peasli3alli€io CBO-
GOV JTIOINHM, & JIO3BOJISIE CTBOPUTH YMOBH JIJISI PO3BUTKY MPABOBOI OCOOGUCTOCTI.

Cawma inest CosioBiiOBa «ITPaBO HA TiJIHE iICHYBaHHST» 3HAWIIIA PO3BUTOK Y (Difio-
codepkiit kouteniii po npaso I[lasra Hoszopoduesa. Jlnst HoBropojieBa «IpaBo
Ha TijIHe JTII0/ICbKe iCHYBaHHS» 3 IOPUIUIHOI TOUKU 30PY PO3YMIETHCS K «HE TTO3H-
TUBHUII 3MICT JIIOACHKOTO i/ieally, a TiIbKK 3allepedyeHHs] TUX YMOB, sIKi aGCOJIIOTHO
BUKJIIOYAIOTh MOKJIUBICTD TiIHOTO JIIOACHKOTO KUTTsS». BiH BBa)kaB, IO TIe TPaBO
He MOJKE CYIEePeYnTH caMiii Horo cyTHOCTI, 60 3/1aTHE 3/1iliCHIOBAaTHCST 3apau 36epe-
JKEHHSI TIPABOBUX I[IHHOCTEH, TAKUX SIK TiHICTH 0COOUCTOCTI i CBOGOIH.
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Busuarouu sribepasbhi izei HoBropoiesa, HeoOXiiHO BiA3HAUNTH, IO JKepe-
JIOM H0T0 JOCHIIZKEeHb € TOHSATTS MOPAJbHOI 0COOMCTOCTI, 3/1aTHOI B cOOi PO3BH-
HYTH IyXOBHE Havayso. MUCTHUTENb PO3TJISIAE OCOOUCTICT HE TIIBKU SIK MiJICTAaBY
MoOpaJii, aje i sK ijieas, 1Mo € BUIIOI0 IIHHICTIO B iHTEJEKTyaJbHOMY W TOJITHY-
HOMY KUTTi. MopasibHiCTh, HA HOTO IYMKY, BUCTYIA€E SIK HeOOMeKeHe BIOCKOHA-
JIEHHSI, 3aBASKNA SIKOMY 1HAMBiA Moxke Habausutuch 10 Abcosory (TOOTO MOKe
ycBigomuTu cebe yHikamabHO© ocobucticTio). Takum ynnom, HoBropojies po6uth
AKIIEHT Ha TOMY, 1[0 MOPaJbHe BAOCKOHAJEHHS KOKHOI 0COOMCTOCTI € HeoOXigHOIO
YMOBOIO /171 peasiizallii CycriJibHOTO ijieady.

Takoxx He MeHIT BaxkJauBuUM ejemMeHTOM Yy isocodii 1I. 1. Hosropomaiesa
€ JlyasisM HU3KK Takux (peHOMeHiB, sik: 1) mpaBo i MopaJib; 2) piBHICTB i cB06OA;
3) mpaBa HO3UTHBHI Ta NPUPOAHI; 4) JibepanbHi I[IHHOCTI Ta OCHOBU IIPAaBOBOI
nep:xaBu; 5) aiicHicTs i imean. Ha fioro aymky, mopanvricms i npaso € eqmuum
MPOIEeCOM, KU BiJIHAXO/UTh PO3YMHE CITiBICHYBaHHS 1H/AMBi/ZIAa 3 CYCIiJIbCTBOM.
PiBHicTb i cBOGOMA TOCSIKHI 32 YMOBH, SIKIIO UTHU 10 METH, 11O BEJie JI0 3araibHOTO
6usara. /locsrTi MeTH MOJKHA Yepe3 B3aEMO/Ii10 MOpaibHOCTI 1 paBa. Came B I[bOMY
pasi 6yayTh crocTepiraTrcs MO3UTUBHI HOPMH, IO BiZIoOpakaioTh BUMOTH MOPAJIi,
SKI TIPOHMKHYTI MopajbHOWO cBigoMmicTio. Came nowsmms pisnocmi i c60600u
€ 11eiiHoI0 0CHOBOIO B Teopii ocobucTocTi HoBropoiesa i pO3KpUBAEThC HLISIXOM
HNOPIBHAHHS JTibepabHUX MIHHOCTEH Ta iealiB MPaBOBOI AepkaBu. SK 3a3Havae
dimocod, piBHicTh — 11 6e3MOCEPEHBO PIBHICTH MOKJIUBOCTEN (TOOTO PIBHICTDH
MaTepiaTbHIX YMOB 3/iliCHEHHsSI cBOOOAM), a cBoOOIa — 1ie ¢cBOOO/Ia MOPATHHOTO
ycrpemitintst ocobucrocti. [[nst HoBroposieBa 3axuct ¢BoOOAN JTIOAUHN — BUINA
MeTa TPaBOBOI JiepKaBU. ¥ TPAaBOBill Jep:KaBi CKJIANAETHCS €HICTH CYCIHiJIbCTBA
i ocobucTocTi, TakoK (POPMYIOTHCS YMOBH ITPaBOBOI CBOOOAN OCTaHHBOI. A Jibe-
paJibHi I[iIHHOCTI MOBUHHI MiATPUMYBATUCS JIEP:KABOIO HA MTPABOBIil OCHOBI.

HoBsropojies, posrisialodn MUTAHHS PO BiIPOIKEHHST NpUpooH0z0-npaso-
6020 Mucients, 6aunuB CYyTHICTb MIPUPOIHOTO MPaBa y Mpasi 0coOUCTOCTI Ha CBOOOLY
BOJICBUSBJIEHHS, a TAaKOXK aBTOHOMIiIO icHyBaHHS. BiH BBakas, 1110 IPUPOJHE 1TPABO
€ YMHHUKOM Y/IOCKOHAJIEHHSI PO3BUTKY MO3UTUBHOTO IIPaBa, a TAKOK OT0 eTUYHOIO
ocHOBOIO. [Ipupo/IHe MPaBo MA€ CBOE JIFKEPEJIO — MOPAJIbHY CBIZIOMICTH OCOGUCTOCTI,
60 mizcTaBo0 Mopasi 3aBkan € ocobucrictb. OcobucTicTh He MOXKe icHyBaTH 6e3
aBroHoMil. [To36asisiioun ii aBTOHOMIi, HE BapTO OYiKyBaTH MOPAJILHOCTI, a OTXKE
11 TPUPOIHUX TIPaB. Y IHOMY IOJISITAE CYTh IIPUPOITHOTO TIPaBa, 10 CIPUSIE TIPOSIBY
cB00OO/I, BasKJIMBOI JIJIsI KOXKHOI MOPaJIbHOI 0COOUCTOCTI.

@Disocod cTBepAKYBaB, 1O BUIA MeTa NPaAsosoi depicasu TNOJSATaE B 3aXUCTI
J0IcbKOT ¢BoOOM. HeoOXifHO [MOCSTTH <«CyTEepPedMBOI TapMOHIT» MisK CYCIijib-
CTBOM 1 OCOGHUCTICTIO, CTBOPUTH YMOBHU [IJisi BUHWKHEHHSI i PO3BUTKY IPaBOBUX
cBoGO. JlepKaBHI CTPYKTYpU TIOBMHHI JOTPUMYBATUCH JAI0EPALLHUX UiHHOCTEL,
3aCHOBAHMX Ha IPaBi.

I1. I. HoBropoaiies igeasisye ysiBJeHHs TIPO JBa CBITH — ideanvHuil i Mamepi-
anvruii. VIoro HayKOBHIl MOMIYK 3yIMHSAETHCS HA XapaKTepi JI0CBKOTO MPAarHeHHs,
JKUW CKJAMAEThCA 13 cymnepedyHocTell (iCHYIOTh MiK 3eMHOIO HEJIOCKOHATICTIO)
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i ocHoB (BBakalOThes imeanbHuMm). Ha foro aymky, «aOCOJIOTHUIT ifeans» 3ajm-
MIAETHCST caMUM 00010, HAIIOBHIOIOUN JKUTTSI CYCIIJIbCTBA 1 iHAWBIZa cencoM. bes
HbBOT'O JIFOJICTBO HE 3/IaTHE MTPOTPECUBHO PO3BUBATHUCS.

3BaXKauM Ha CITBBIIHOIIEHHS CYNIOTO 1 i/leajibHOTO, (hiocod posrisaae mpo-
6JieMy CyCHIJIBHOTO ieaiy, 10 Ma€ BasK/JIMBe 3Ha4eHHs y (OpMyBaHHI 0COOUCTO-
cri. Tak, HoBropoies BBaxae, 1o po3BUBalO4NCh, 0COOMCTICTh Oepe 3 CyCIiIbCTBa
3MiCT MOpaJbHUX YsBJeHb. He3pakaioun Ha Te, 1110 NEBHI KpUTepil MOPaJbHOCTI
1epedyBaloTh i/ BILIMBOM CYCIIJIBHUX HOPM, OCOOMCTOCTI BJIACTUBO BUPOOJIATH iX
y CBOIii cBiztomMocTi aBTOHOMHO. OCOOUCTICTD 3aBK/IN TATPUMYETHCS CYCITIBCTBOM,
OJIHAK MOKE KPUTMKYBATWU BCTAHOBJIEHI CYCILJIBCTBOM IIPABUJIA, 3alMAlOUYM TI03U-
I[if0 MOPAJIbHOTO ieany. ¥ CYCIiIbCTBI OCOOUCTICTh 3HAXOINTD SIK CBiil PO3BHUTOK,
Tak 1 Tepentkoii 0 MOPaJbHOTO BJOCKOHANEeHHd. AK crBepiKye dinocod, came
MOpAJIbHUI 3aKOH PO3KPUBAE 3B’SI30K MK CYCHIJIBCTBOM i ocobucticTio. Takum
YMHOM, BUCTYIIAI0OYM IOJIOBHOIO METOIO iCHYBaHHS CYCILJIbCTBA, OCOOUCTICTD, IIOE/-
HYIOYNCH 3 IHITMMU JII0IbMU, HaOyBa€ PiBHICTH i CBOOO/Y, a Tie i € CyCIiIbHUT i1ealt.

OTixe, 1100 OCSTTH BUIIOTO CYCIIIBHOTO i/1easty, HeOOXiTHO BHYTPIIIHBO BiHO-
BuTH moannHy. Ha nymky (inocoda, cycrminbuuii ilean 3acHOBaHWI Ha WOTO TOTJIS-
JIax PO MOPaJbHy 0cOOUCTICTD: 1) aGCOMIOTHOO IIHHICTIO € MOPaJIbHa 0COOUCTICTb,
sIKa MparHe 10 PO3BUTKY MOPAIbHUX 3acal; 2) KEPesOM ITPUPOTHO-TIPABOBUX HOPM
€ MOpaJibHa OCOOUCTICTD, sIKa Hece B CYCIIIBCTBO MOPAJIbHICTh 3aKOHY; 3) CYCITiJIib-
HUI TIPOTPEC OPIEHTYETHCSI HA MOPAJIBHY OCOOHMCTICTD SIK Ha aOCOJIIOTHY METY.

3HAUHUM BHECOK y 3aXWMCT MpaBa gk (eHOMeHY, M0 TiCHO TOB’SI3aHuil i3
JIOACHKOIO cyb'exTHBHiCTIO, 3p0buB Jes Ilempacuypruii. Vloro mncuxosoriuna
Teopist 1mpaBa 3 COIIOJOTIYHOI OCHOBOIO BUKJajeHa y poboti «Hapucu dimoco-
dil npaBa», B gKiil IpaBo OOIPYHTOBYBAJIOCH K BHYTPIIIHII T0JIOC, SKUI HPU-
HUCYE HaM HeBHUI TUII NOBEAIHKU, BKady€ Ha Halli 000B I3KK CTOCOBHO 1HINNUX
JioZiel i B YoMy MOJISITAI0Th HAIlll 1paBa, 40TO MU BIIPaBi O4YiKyBaTH i BUMaraTu
Bix iHmux jofaeit. OTxKe, iCTHHHAH MIJISX 0 BUBYEHHS ITpaBa JIEXKUTb B aHasi3i
HaIIoTo BHYTPIMHBOTO AocBiny [1, c. 289].

Ha ocHogi ¢BOiX moJioskeHb [TeTpaskuiibKiii 1o06yayBaB T€OPilo PO3BUTKY IpaBa
i MopanbHOCTI (Teopiio Mporpecy), BiH HaMaraBcs MOKa3aTH IiJeCTPIMOBAHICTb,
dKa Kepye MiAcBioMuM (opMyBaHHIM eTUYHMUX I[IHHOCTEH, MO Beje JIOJICTBO
JI0 ijleasty JIOCKOHAJIOI coliasisaitii. Ajsie eTUYHUN Tporpec He <«TapaHTOBAHUII»
BHaCJIi 10K KaracTpod nusimzarii [1, c. 303]. Dinocod BBaKaB, 1Mo y Oy/Ib-IKOMY
CYCHiJIBCTBI 3MiHU B MpaBi i MOPaJbHOCTI OYAyTh CIYKUTH YHiBEPCAJIbHUM 3Pa3-
koM miporpecy. Tak, y mpaBi npogBuiuncs Tpu TeHjeHIlii: 1) 3pocraioui BUMOTH,
MO 3ajiekaTh BiJl MaHyBaHHS JIOJAWHYW HaJ 30BHINIHIM cepejoBuieM; 2) 3MiHa
CTUMYJIiB, /le TIPaBO CIIPUIE 1IGHTUYHIN 1 Kpalliil 1moBeiHIll, BUKOPUCTOBYIOYHN
BHCOKI CTUMYJIN; 3) 3MeHIIIeHHsI MoTuBalliiinoro Tucky. I[IpaBo crae rymannimmm,
TOPTYPH 1 JKOPCTKI TTOKapPaHHS CKACOBYIOTHCSI.

Comianpuuii imean Ilerpaxkuiibkoro OyB BuIlle IIpaBa, Xodya CIHOCIO HOTo
peasizallii 6auuBcs oMy y HPOrpecMBHINl ImpaBoBiii eBosroiii. ITeTpakuiib-
KUl cupuiiMaB JI000B SIK BUINMIA igeas, ajie IMiJKPeCcJaI0BaB, 10 HAa KOKHOMY
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eTarmi KyJbTYPHOTO PO3BUTKY HalBasKJIWBillle BUXOBaHHs 4epes mpaso. JI060B
MOJKe 3aMiHUTH TIPABO Yy MailOyTHHOMY, KOJIM TICUXIYHUN PO3BUTOK JIIOJIEH CTaHe
JIOCTATHBO BHCOKUM, 1100 MPOIMOPIIINHHO TPOTPeCy 3HMKYBATH MCUXIYHUH THUCK
npasa. JIto6oB Gysa Uit HBOTO €KCTPAIPaBOBOIO i eKCTpaMOpaibHO0. Mopab-
HICTh i PAaBO € CUMIITOMaMK HETOBHOI ajzamnTaiii i BogHoYac 3acobaMu 0CSIT-
HEHHd JIOCKOHAJIOl ajanTallii. BUKOHaBIIM CBO1 3aB/laHHS, TIPABO 1 MOPAJbHICTH
BTpATATH ceHc cBoro icuyBauus [[us.: 1, c. 325]. KinmeBy mety nmpaBoBOTo po3s-
BUTKY isocod mpaBa BOAYAB y BIPOBAKEHHI aBTOHOMHOI COIiaJIbHOI MOBe-
niHku (0O0yMOBJIEHOT BIACHOTO COBICTIO i BOJIEIO) 3 TUM, MIOO CYCIMIIBCTBO OCSATIIO
TapMOHIWHOT CHiBIIPaIli B colliaibHOMY cayskiHai [Tam camo, c. 326].

Takum yuHOM, 17151 [leTpaskuIbKOro comiaiiaM OyB He BTIJIEHHSM CYCIiIBHOTO
ineany, a mmure KpokoM y iforo HampsiMky. Moro izeanom 6ysio mamyBaHmHs J000BI,
HecyMmicHe 3 TIpaBOM, Yy TOM dYac sK collialli3M BiH BBa)kaB >KOPCTKOIO TTPABOBOIO
CHCTEMOIO, sIKa HEeOOXiIHA /ISl BIPOBA/PKEHHST Y HAPOAHUI JyX HOPM COIaIbHOTO
CJTYSKiHHS, 10 TIepeadadasio IIsX 10 MOBHOI CBOOOIN BiJl TIPABOBOTO TUCKY.

Ocob6snBHUIT BHECOK Y PO3BUTOK «HOBOTO» JIiGEpasiaMy Ta PO3yMiHHST POJIi 0CO-
6ucrocTi y npasi 3pobus bozdan Kicmsaxiecoxkuil. Bin BBakaB, 110 iCTOPUYHUN PO3-
BUTOK TPYHTYETHCS Ha MPOTPECUBHOMY 3POCTaHHI iHAUBiMyaniaMmy: «Bin moyatky
IHAMBIAYYM, MIIKOPAIOUNCH AeprKaBi, HiIOM 11030aBIeHi 0COOUCTOCTI, TOTIM 32 HUM
BUBHAETHCS cepa MisIbHOCTI, BiJIbHA Bijl JIep;KaBHOTO BTPYUYaHH:, i cama Jiep-
’KaBa 3000B’s13y€ cebe /10 MiSUIbHOCTI Ha KOPUCTD 1HIUBIyyMa, TOKW HAPETIT BOJIS
inauBiLyyma e Gepe ydacti B caMoMy 3/iliCHEHHI [epsKaBHOT Baaau abo HaBITH He
BU3HAETHCSI HOCIEM I1i€i Biaau» [6, c. 529].

®Dinocodis KicTsakiBcbkoro rpyHTyBasiach Ha <«HAyKOBOMY ijieastizmis, SIKUit
nepebayaB abCoOMOTHE BU3HAHHS TIpaBa sIk BUPAKEHHsI KYJIBTYPH, a TAKOXK KYJIib-
TYpH SIK croco0y icHyBaHHs TipaBa. Ajpke T0OyI0Ba MPABOBOI JEPKABU 3aJIEKUTDH
BiJl TPAaBOBOI CBIZIOMOCTI Ta TIPABOBOI KYJBLTYPH.

Crnupatourch Ha CBOI ToJioKeHHsI, KicTsakiBchbkuil moOymayBaB Teopito mpa-
BOBOI Jlep:kaBu, sgKa Ma€ Tpu acnektu. 1. Memooonoziuni ocnosu (hinocoghcvrozo
suennsi npo npasosy depicasy. KicTAKOBCHKUIT BU3HABAB 3a MPABOM aBTOHOMHE
3HaueHHs, 106 3po6UTH HOTO He3aJeKHUM BiJ IOJaiTUKHU, noTpiber vac. I1o6
MCUJINTA aBTOPUTET TIPaBa, CJiJi CEPHO3HO CTABUTUCS O YNHHUX 3aKOHIB, BTi-
JIIOBATH 1X Yy JKUATTS 1 3MiHIOBATH BiJIMOBIHO /10 IPaBOBOI niporeypu. 2. Teopis
npas n0dunu, gKa € SApoM KoHIenIii mpasosoi aepxasu. s KictakiBcbkoro
Ipasa JIOJAUHU He CTBOPIOIOTHCS JIeP:KaBOI0o; BOHU «IIPUPO/HI», CIYKATh JIOJSAM
SK JIIOJCBKUM iCTOTaM, a He sK 4djeHaM Jep:kaBu. IIpaBa maioTh OyTHM BU3HaHI
i ix coig oxopousTu mep:xasi y chepi npuaTHOro i mybsaiunoro mpasa. Miso-
cod BBaxkas, 10 MOBara /0 MpaBa MOKe BKOPEHUTHCS TiJIbKW B TaKill meprKasi,
sIKa CTaBUTHCS 10 CBOIX MiJJIaHUX SIK JI0 TPOMAJsTH, 3a0e3MeYeHnX 3aKOHHUMU
npaBaMy He TiJIbKM B 1X B3aEMHMX 3B’SI3KaX, a M y BiJHOCMHAX 3 JIep’KAaBHUMU
opranamu. 3. Konuenuis «npasosozo covianismys. JIng KicTSIKiBCHKOTO «ITPaBOBa
JIepsKaBa» € COIiaJbHO-TIOJITUIHIM 1/[eaIoM, Jie TIPaBo Oyjie BUKOPUCTOBYBATHUC
SIK TOJIOBHU IHCTPYMEHT JIJIs1 YIIOPSIIKYBaHHSI COIIaIbHOTO OYTTSI.
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®Dinocod nepenbauaB paiioHaabHe BKIIOYEHHS IIPABOBOI OCOOMCTOCTI B I1OJIi-
TUYHY 1 COIIaJbHO-TIPABOBY [IiSIIBHICTD; TPaBOBa OCOOMCTICTH — 1 ocoba, sIKa
JIUCITUTLITIHOBAHA MPAaBOM Ta CTIHKWUM TTPABOIMOPIIKOM, a TaKOXK HajijieHa MpaBaMu
i MO)ke BIJTbHO HUMHU KOPUCTYBATHCA. 3 1OTO BU3HAUEHHS MOKHA C(HOpPMYBaTH
MEBHI BJIACTUBOCTI MPAaBOBOI OCOOMCTOCTI B INMPaBOBill Aepskasi: 1) ycBigoMJeHHs
0COOUCTICTIO CBOIX OOOB'SI3KIB IMepe/] CYCIJIBLCTBOM; 2) PO3YMIHHSI OCOOUCTICTIO
CBOIX COMIATbHO-TIONITHYHUX iHTEPECiB; 3) aKTUBHICTH OCOOUCTOCTI B KOPUCTYBAHHI
CBOIMU IIPaBaMU i BUKOHAHHI 000B’SI3KiB.

Taxkum unnoMm, KicTsaKiBCbKUIT PO3TIISAIAB fepKaBy, 3aCHOBAHY Ha COIaliCTHY-
HUX 3acajax i CyMicHY 3 0cOOMCTOI0 €cB0OO0/1010. TOJIOBHUM MPUHIIUIIOM TPABOBOI
JIepKaBU € HASIBHICTH TPUPOIHUX TPaB, SIKi MpUTaMaHHi 0COOMCTOCTI 3 HApPO.I-
JKEeHHsT, 3/aTHI 0OMeXKyBaTH BJIALy i MOXKYTh BHCTYNMATH 0a30BOI0 IIaThOPMOIO
JLIS M13aKOHHOI BJAJIU.

«ITpaBoBuii comianiam» Cepeisi leccena — OCTaHHSI JaHKA y PO3BUTKY (hijo-
codii mpasa pociiicbkoro Jibepanizmy. TecceH posrismas JiGepaibHy i1€i0 IIPO
cepy ocobucToi HexoTOpKaHHOCTI. Bin BBaXkas, 1110 JIOACHKA 0COOMCTICTh MICTUTh
«cyrmpacotiiaabHes Spo, HEIPOHUKJINBE I cyciiyibeTBa |2, ¢. 381-382]; saximio g
<HEMPOHUKJIUBICTb> MOPYIIYETHCS, MPUITUHSIE ICHYBaHHS caMa OCOOMCTICTh, BOHA
CTa€ MPOCTO YACTKOIO KOJIEKTUBHOTO I11i;10T0. Po60Ta «IIpaBoBMii corianiaM» MicTUTD
Tpu yactuau. Ilepwa vacmuna — xpusa jibepanismy. Teccen aHamizye BiMiHHOCTI
MiK TIPAaBOBMMM BYEHHSIMH CTaporo i HoBoro JibGepamismy. Lleii anamis 3BemeHwmii
JI0 TPHOX OCHOBHMX mpobsem: 1) HOBOI KonIemniii cBoboan. Heomibepanbha nep-
JKaBa, K ii 6aunTh lecceH, He BKadye rpoMajisiHaM, 1o € 6J1aro, He IiIOPSIAKOBYE
[IPABO SIKOMYCh KOHKPETHOMY YSIBJIEHHIO ITPO 100pO; BOHA JIUIIT yCyBa€ €KOHOMIUHi
HePeIKo/Au, sIKi HacIpaBAi 0OMEKYIOTh IPaBOBY CBOOO/Y i PIBHICTh KOKHOI 0COOU-
CTOCTI; 2) HOBOTO MiIXO/Y /IO ZIeMOKpATil MIJISIXOM YCBIZIOMJIEHHSI TAKUX ICTHUH: MO
MOJIITHYHA BJIajla IOBUHHA OyTH 0OMEKeHa; 110 BUIIA BJaAa TPYHTYETHCS Ha TIPaBi,
a He Ha BUIAAKOBIH GiIBIIOCTI, IKY MpeacTaBise «Hapoa» [2, c. 199-203], mo mep-
JKaBa — Ile CKJIajiHa Jaboparopisi, /ie «BOJisi Hapo/Ly» CTBOPIOETHCST 3a IOMOMOTOIO
HEeOOXiIHUX KOMITPOMICIB, 1 1110 CIIPaBKHIN KOMIIPOMIC IPYHTYETHCS HA TI0Ba3i BCiX
YJIEHIB MOJIITUYHOI CHIJIbHOTHU JIIO/ICHKOI Ti/THOCTI; 3) HOBOTO PO3YMiHHS BJIACHOCTI.
Bipa y nmpuBaTHy BJIaCHICTh 3aMiHIOE YSIBJEHHS, [0 NIPUBATHA BJACHICTb BUITPAB-
JaHa Jmnre sk 3acib peasizariii ocobucToi ¢BoOOaM, TOOTO SIK IHAWBILyaTi30BaHe
i aKTUBHE BiJIHONIEHHS MiXK JIIOAMHOTO i peyamu. KoH1erniig BiacHOCTI, Xo4a ¥ mpa-
BUJIbHA TEOPETUYHO, ajie BTITIOBAJACS B JKUTTS TaKUM YMHOM, IO CTBOPIOBATA
MITYYHI TIEPENIKOIN MOAAIBIIIOMY TIPOIlecy ycyciiibHeHHd [2, ¢. 208-209].

/lpyea wvacmuna — esomotis corianizmy. Cortianiam gosae Jgibepaism, mporo-
JIOMIYIOYM HOBUH CTaH y PO3BUTKY MPaBoBoi Aepxkasu. Ocobducra aBronoMist Oyia
s Teccena Buioio minHicTio. HailBunum piBHeM 0CATHEHHS 3ro/iM COIliali3My
3 mpaBoM leccen 6aumB y OPUTAHCHKOMY TilbifichKoMy coriamiami [2, c¢. 352—
376], oCHOBHOIO i/Ie€10 SIKOTO OYJIO MiAOPSIAKYBATH J€P/KaBy Ta €KOHOMIKY abco-
JIIOTHOMY aBTOPUTETY TIPaBa.
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Ipemsi vacmuna — NpaBoBUi colliajisaM 1 HOBe cepeiHboBivyusi. [IpaBo craHe
IPOMYKTOM cyciibetBa. OKpeMi 0COOMCTOCTI MOMOJAIOTH CIJIBHY 13070,
Gepyur y4acTh y JKUTTI pisHUX 00’€HaHb, 10 He OyAyTh MOIJMHATH CBOIX YJIEHIB.
BracHictb cTane ocoOuMCTO0, YMOBHOIO 1 po3iiyieHo0. Takum unHOM, Jep:kaBa Oyiie
i/IIOPsIIKOBaHA IIpaBy, He BTPayaloyl CBOET aBTOHOMHOCTI, ajie PO3IINPIOI0YM CBOI
Mexxi. JIio/chbKa TiZIHICTh iICTOTHO 3pocTe. Y MPaBOBiH Jiep:KaBi iHAUBIIA TPUTTUHS-
10Th OyTH JIMIlle YWieHAMK COTiaJbHUX rpyil. IIpaBoBi mpuHImnm cBoOOIH, PiBHOCTI
i GpaTepcTBa 3MEHIMYIOTD JisS/IbHY JIIO00B 1 J03BOJISIOTH IHANBIZAM CTaTH 0COOMCTO-
CTSIMU, aJie TOJIOBHE JIOCATTH 1[bOTO, He YHUKAIOUH CYCIJIbCTBA, OY/IyuHd OTO aKTHB-
HUMU WwieHaMu. [ecceH CTBEPIIKYE, MO «OCOOUCTICTh — Iie TIOBHOI[IHHE 3POCTAaHHS,
[pU SIKOMY MOTPIOHO Hamaratucsi 36epertut crape B HOBOMY». AHaJi3yl0un BHU3Ha-
4eHHs1 0COOMCTOCTI, BYEHUI KOHKPETU3YBaB CBOIO JAYMKY B (hopmyJii: «Byxab Bijib-
HUM, 3aJUIIANCSa caMUM cOOO0IO0 1 3aBKAU MIPArHU JI0 BUIIOIO, HiK TH CaM».

Yomy K MPUXUIBHUKK JTiOepaiaMmy 0COOMUBY yBary HMPUALISAIN TAKUM 3acajl-
HUYUM I[iHHOCTSIM, SIK TpaBa, cBobosa i piBuicTh? Ha nymky dimocodis, ocHoBHI
IIIHHOCTI JIiGepasi3aMy 3aXHUIa0Th 0COOUCTICTD, TTAPAIETbHO 3a0€3eUyI0Th CIIPHSIT-
JIUBI YMOBH /ISl TOCSTHEHHSI KOHKPETHOI MeTH, CIIPUSIOTh CTBOPEHHIO 1 MiTPUMIL
MOJIITUYHUX YCTAHOB, SKi 3a JOTIOMOTOI0 IIHHOCTEN YTBEP/AKYIOTh aBTOHOMI0. X04a
JibepasibHi KOHIENIii 1 BiAPI3HAIOTHCS MisK cOO0I0 PI3HUM TIyMayeHHSIM OCHOBHMX
LIHHOCTEH 1 IX BaKJIUBICTIO /IS iHAUBIIA, BCe K CIPOOYEMO BUOKPEMUTH iX 0COO/ M-
BocTi: 1) mpasa € MPaBOBOO MOXKJIMBICTIO OCOOMCTOCTI, 10 3abe3nedye ii cBOOOILY
JUSITBHOCTI Ta TiAHICTh B yCixX cdepax CyCIHiJbHOTO KUTTs. Tpeba 3a3HAYUTH, 110
paBa sIK HalBasKJIMBIII I[IHHOCTI JIiGEpaIbHUX iIell OKPECTIoTh chepy aBTOHOM-
HOTO iCHYBaHHsI 0COOMCTOCTI. ¥ CBOIX KOHIEHIsAX (isocodu posrisgaiu mpasa
SIK HeOOXIZHUI eJIeMEeHT COLIaJIbHOTO OYTTS 0COOMCTOCTI, 6€3 YOro BOHA HE 3MOKe
O6yTu cyG’€KTOM CYCHIJIBHUX BiIHOCHH, 1006 3/iiICHIOBATH BJIACHY JKUTTEBY IIPO-
rpamy. [HIUME cjoBamu, iHAWBIA, 1M030aBJIEHUI MpaB, He MOXe OyTH OCOOWCTI-
cTi0, 60 BiH BTpaya€ MOKJIMBICTH 3aJ0BOJIBHSATH CBOI iHTepecu i morpebu. Takoxk
BU3HABAJIH, 1[0 OCOOMCTICTH MA€ Bi/l HAPOJKEHHS CYKYIHICTh TPUPOIHUX TIPAB, 110
cobi Bci cepu xurts. Tomy 3abesnedertst (IPUPOIHKX) MIPAB OCOOMCTOCTI € CIIO-
co6OM TapaHTyBaHHSI CBOOOM Ta aBTOHOMIi, a TAKOXK YMOBOIO PO3BHUTKY CYCIIiJIb-
cTBa; 2) c60600a ocobucmocmi € MpaBOM IHAMBIZA 3 MOMEHTY OTO HapPOJKEHHS,
a TaKOK OCHOBOIO NMPABOBOTO CTAaHOBUINA JIOAUHU B jiepkaBi. Came cBoOo/a BUpa-
Ka€e MparHeHHst 0COOMUCTOCTI CAaMOCTIHHO KepyBaTH BIACHUMH MipKyBaHHSIMH, 1100
JIOCSATTH YCBIIOMJIEHUX I[iJTell 1 06paTh KOHIEMIIio J0OPOro KUTTs 6e3 30BHIIIHbOrO
BIIMBY. IIpuXuabHUKN JiGepasisMy BU3HAIOTh, 10 3/iiiCHEHHS cBOOOAM IHAMBILA
He HOBUHHO IIePeTUHATUCS 31 ¢BOOOOIO iHIIUX jiozgell, 60 BoHa Mae OyTu oOMe-
kenot. Tomy cB0OOOIa MOKe iCHYBATH TiJIBKU TaM, /i€ i€ KOHCTUTYIIIHHUI 3aKOH;
3) B mibepabHUX iIestX pisHicms 0OyMOBIIEHA 3aTHICTIO 10 aBTOHOMIi, SIKOIO BOJIO-
nie koxHa Joanna. Dinocodu akIeHTYIOTh yBary Ha IMOJITHYHY i TIPaBOBY PiB-
HICTb, PO3IJISIHYTY 4K PIBHICTbh MOXKJMBOCTEH, OCKIJIbKW BCi JIIOJW Bijl HAPOKEHHI
€ O/IHAKOBO BIJIbHUMU 1 OJJHAKOBOIO MipOI0 HaJeKaTh JI0 YHIBEPCAJIHHOTO PO3YMY.
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Posryigiaioun BCIO Ba)kJIWBICTHh OCHOBHUX IIHHOCTEH, HEOOXiJHO 10 HUX
JIOZIaTU Te, IO CIIPABKHIO CEepPIEBUHY JiOepaJbHUX ifefl CTAaHOBUTH aBTOHOMIs
ocobucrocti. Came aBTOHOMiSE 0COOGUCTOCTI € KOHCTPYKTUBHOIO 0COBIMBICTIO JTi0e-
pasbHOI (itocodii mpasa, 1O MOKa3y€e MOBHOTY CaMOBUPAKEHHs 1 Mipy ¢Bo6OH,
BUCTYIIA€ Y BUTJISA/I peakiiii Ha 3HeocoOJieHHsT 0cOOMCTOCTI Ta ii cTaHaapTH3aIlio,
BUCJIOBJIIOE TIPOTECT MPOTU yYTUIITAPHOTO MiIXOAY /10 Hel, a TaKOX MPOTU MaHi-
MyJTI0BaHHS JIOACHKOIO cBiomicTio [12, c. 120].

Y ¢BOiX JTibepaabHUX KOHIEHIAX (hisocodr MaOTh OJHAKOBY ITO3MIIIIO i ITIOTO-
JUKYIOTBCST 3 THM, 1[0 KOXKHAa OCOOMCTICTH Ma€ 3/aTHICTH 10 aBTOHOMII. Ta 106
BMIMCHUTH 1[0 3/1aTHICTH, 0COOMCTOCTI HEOOXiaHI: ¢cBOOOAA, MOCTIMHMIT PO3BUTOK,
3axucT ii Orar i mpaB. ToMy CIIPUSIHHSI aBTOHOMHOMY PO3BUTKY OCOOMCTOCTI € OCHO-
BOIO JIiGEpaIbHKX 1€l i 3acafHUYMX IIHHOCTEI.

Baksiuse micie i 3HaueHHs (hizocodu IpUIKMCYIOTh aBTOHOMII, 60 BOHA € HEOb-
XiJTHOI0O YMOBOIO MOpaJIbHOI BiAmoBizambHOCTI, 6Ge3 Hel IHAWBIA He 3MOXKe JKUTH
MOBHOI[IHHUM J0OpPUM KUTTSIM. BoHM mepekoHaHi, 1[0 0COOMCTICTh MOKe 6yTI/I BiJ[-
MOBiaJIbHA JIMIe 3a Ti Aii, AKi 3HAXOAATHC i I KOHTPOJIEM, TOOTO 32 aBTOHOMHI
Jii, 10 BTLIOIOTH y cobi HeMPUMYCOBUI BUOIp iHAMBIIA.

Hagenena intepuperaitist hisocodchbKUX KOHIENIIN 3aCBiIUYE Te, MO OCHOBHI
IiHHOCTI J1ibepaii3amMy CIPsIMOBaHI Ha 3aXKCT 1 yTBEP/KEHHST aBTOHOMIT iHAMBI/IA.
Tomy aBTOHOMIsI i € Ti€l0 KiHI[EBOIO METOIO, BiTHOCHO SIKOI I[IHHOCTI € 3acobaMmu
ii mocsirnenHst. Bo BoHa mepenbavae mpaBa Ha cBOOOMY 1 106poOyT, BUMarae, mob
ocobucTtictp Oysa 3abe3redeHa OCHOBHUMY OJiaraMu, a TaKOK CTaHOBUTH (hOpMy
KOHTPOJIIO IHAWBIyaJIbHUX ig9iB HAJ CBOIMU JigMu (a 11e B CBOIO YEPTy Iepeji-
6avae, 110 CBOI PillleHHsI OCOOMCTICTH MOBMHHA IPUIMATH CaMOCTIHHO TOMY, IO
B IpuBaTHiil cdepi i€ aBTOHOMHO). 3aB/SIKU IIUM CYTTEBUM BJIACTUBOCTSIM aBTO-
HOMiA € i1eaJIbHOI0 HACTAHOBOIO, BITHOCHO AKOI 0OCOOMCTICTD MOYKe BBaKaThu cebe
BIJIBHUM 1 He3aJeKHUM YJIEHOM CYCITiJIbCTBA. TOOTO, BOHA CTa€ €eKOHOMIYHO BiJIb-
HOIO, OCKIJIbKM Ma€ TPaBo BHOOPY KOHKPETHOI TPYAOBOI isSIbHOCTI, MOJKE BECTH
6e3 TIEepenIko/ MiANPUEMHUIIBKY AisIbHICTh, OYTH HE3aJeKHOI Yy PO3B sI3aHHI
HOJITUYHUX Ta i71€0JOTIYHIX MUTaHb. [HIINMU CJI0OBaMU, OCOOMCTOCTI Jep:KkaBa He
BKa3ye, KWil JKUTTEBMIT 111X Tpeba obparu [12, ¢. 120].

Bucnoeox. Takum 4MHOM, BHUKJIQJIEHE JIO3BOJISIE 3PO3YMITU BCIO 3HAUYMMICTD
JibepasbHuX ieit s moOyI0BU CydacHol ijeaqbHOl Mojesi MpaBoBoi 0cOGUCTO-
cTi, chopMOBAHOI Ha TIOEIHAHHI JIyXOBHO-TIPABOBUX ijleaiiB Ta IiHHOCTeN. Baxiinm-
BICTh KOHIIEIIIiN MPeJACTaBHUKIB POCIHCHKOrO JribepaiaMy BU3HAYAETHCS THM, IO
B HUX BUHWKAE: 1) ifed piBHOCTI, sIKa B CBOIO YepPry CTA€ KOHIENTYaJbHOIO 3aca-
11010 B hopMyBaHHI IIpaBoBOI ocoducTocTi (arKe 3acajHndi MIHHOCTI I0IOMaraioTh
PO3KPUTH BHYTPINTHIO TUOUHY (CYTHICTB) OCOOUCTOCTI, TUM CAMUM 3BOASYHM il /10
piBHS cy0’eKTa, Ha iICHYBAaHHS STIKOTO OPIEHTYETHCS TIPABO); 2) i/1est PO HasBHICTH
y ocobucTocTi HaJexXkHUX cBOOOK (CBOOOIA PO3KPUBAETHCS SIK OCHOBA yXOBHOTO
PO3BHUTKY He TiJIbKM 0COOMCTOCTI, a if cycmiabcTBa) i mpupomHux mpas. [Ipasa,
y CBOIO Yepry, BUCTYNAIOTh (hOPMOIO CYCITIIbHUX BiTHOCHH Ta HE3aJEeKHUX 0COOU-
CTOCTeN, TOBE/IIHKA 1 B3AEMO/Iisl AKUX IMIJKOPIETHCSA 3arabHUM HOpMaM. Hesamex-
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HiCTh Cy0’€KTIB 110 BiHOIIEHHIO OIMH JI0 OAHOTO, a TAKOXK iX CIIJIbHE MiJKOPEHHS
CIILJIBHUM HOPMaM BU3HAYAIOTh 3MICT IIPpaBoBoi (hopMu cBOOOIN.

Or1iHIOI0YN KOHIENTYaJTIbHII MacuB JTiOepaJbHUX i/1el, CJIij BiAMITHTH TIPO-
1[eC CTBOPEHHST IIHHICHUX KaTeropiit (Takux stk ¢Bo0Oo/a) Ta IOPUANYHUX MOHSThH
(TakMx SIK MMpaBOBa JepsKaBa, rapaHTii 3abe3nedeHHss cBOOOAM, MPABOBUII CTATYC
0cobOUCTOCTI), AKMIT CBIAYUTH 1IPO Te, 110 (DOPMYBaHHS Ta PO3BUTOK IIPABOBOI 0CO-
OUCTOCTI TICHO TOB'SI3aHUI 3 BU3HAHHAM KOXKHOI JIOJUHU aBTOHOMHUM YJIEHOM
cycminberBa. Bo came aBTOHOMISI € 6e3mocepeiHbO iealbHOI OCHOBOIO (hopMy-
BaHHsI MPaBOBOI 0COOMCTOCTI. AJisKe TiJTbKM aBTOHOMHINW OCOOMCTOCTI SIK Cy0'€K-
TOBI IIpaBa BJIACTUBI TaKi SIKOCTI, SIK: IPUUHATTS IHHOCTI ¢cBOOGOAM (IIParHeHHs 0
BJIACHOI HE3aJIe)KHOCTI); 3[aTHICTh 10 caMooOMesKeHHsT (aBTOHOMHa ocoba caMo-
cTiiiHO oOMexye cebe BiANOBIIANbHICTIO); TOBara A0 YysKUX IIPaB; BiANOBiAajIb-
HicTh (TiJIBKM aBTOHOMHA OCOOKMCTICTD BiATIOBIZA€ 3a CBOI /Iii, BYNHKU i HACIIIKK);
Bi/ICTOIOBAHHS BJIACHUX I1PaB, @ TAKOXK TOJEPAHTHICTD /10 IHAMBIyaJbHUX ITPOSIBIB
(3matHicTh 30eperTyl i BCTAHOBUTH CIIJIBHICTD 3 IHITUMU JIFObMI).
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Slipenchuk V. A., post-graduate, Yaroslav Mudryi National Law University, Kharkiv, Ukraine.

Formation of ideal of legal personality

In the process of transformation of Ukrainian society towards the assimilation and imple-
mentation of basic European values such as human rights, democracy and the rule of law the role
of personality that respects the dignity of others and their right to free expression in its multifaceted
manifestations becomes more important. Such definitions of it assume the character of the ideal
to be pursued, but that has not received adequate expression in people’s minds and in practice yet.
Since this ideal inextricably links right and personality, enabling the operation of law due to the
special qualities of the individual, it can be defined as the ideal of legal personality. It is the forma-
tion and realization of such ideal that becomes urgent practical task of our society, which in turn
requires a comprehensive theoretical understanding.

It should be noted that some philosophical aspects of the meaning of legal personality and
its formation are revealed in the works of Ukrainian researcher in the field of philosophy of law
S.I. Maksimov. However, all actual researches are based on a certain cultural and ideological tra-
dition. The research of a Polish-American scholar in the history of philosophical and legal thought
Andrzej Walicki pays attention to the ideological and methodological potential liberal legal philoso-
phy of the late 19th - early 20th century in the Russian Empire, realization of which, unfortunately,
failed because of the violent interruption of this tradition by Bolsheviks. Researches of philosophers
of law of that period are of particular significance in this issue: Ukrainian by origin and outlook
Bohdan Kistyakivskiy and one of the authors of the Universal Declaration of Human Rights (1948)
Serhiy Gessen. It is reconstruction of the concept of «legal personality» in the views of philosophers
of law of that period, which is really made for the first time, which will give, as we believe, an oppor-
tunity to analyze the formation of the ideal of legal personality.

Thus, the purpose of this article is analysis and systematization of philosophical views on the
issue of forming the ideal of legal personality in Russian philosophy of law, limited by the late 19th -
early 20th century During this period, leading philosophers and jurists come to the conclusion that the
existence and development of the law governed state should be based on a legal personality.

Taking into account the diversity of interpretations of liberal concepts, we begin with a brief
description of the charms of liberal ideas, find out the core values that inspire these concepts and focus
on the source of political programs and core values - individual autonomy.

As it is known, liberalism is a dynamic system that responds to changes in social life and
is transformed according to the new reality. Liberal concepts of the thinkers of that time give us
the opportunity to realize what freedom, equality and human rights are inviolable condition for
the individual existence of human being, laying the values and guidance in the legal consciousness
of a person and promoting an individual’s recognition of law as the main regulator of social relations,
aimed at protecting and strengthening the autonomy (which directly is an ideal basis for develop-
ment of a legal personality).

Thus, the abovementioned allows us to understand the significance of liberal ideas for building
a modern ideal model of legal personality, formed on a combination of the spiritual and legal ideals
and values. The importance of the concepts of representatives of Russian liberalism is determined
by existence of: 1) the idea of equality, which in turn becomes a conceptual basis in shaping of legal
personality (after all, the basic values help to reveal the inner depth (essence) of the personality,
thereby reducing it to the level of subject, on whose existence law is focused.); 2) the idea of the
presence of appropriate freedoms in personality (freedom is revealed as the spiritual foundation of
not only the personality, but also society) and natural rights. Rights in turn, act as a form of social
relations and independent personalities, behavior and interaction of which is subject to the general
rules. Independence of subjects in relation to each other and their joint subjecting to common stand-
ards define the content of the legal form of freedom.

Key words: liberalism; law governed state; legal socialism; legal ideal; legal personality; human
rights; freedom of a personality.
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PeaJII/IBaI.II/I}I HOBBIX IIOIXOA0B K IIPENOJaBaAaHUI0 MHOCTPAHHOTO fA3bIKAa B BBICIIEM IOpHAUYE-
CKOM y‘le6HOM 3aB€ICHUHU

B cmamve paccmampusaromcs Hosvle n00x00bL U Memoobl npenoaaeaﬁuﬂ UHOCMPAHHOZ20 A3bLKA
68 HeSA3bIKOBbLX 6blCUUX fopuauuecxux y’ll66HbLX' 3&68861751/!}19(, onpeaeﬂmomc;l ZllasHvle xapaxmepHole
uepmol 06y1t€Huﬂ, Hameuaromcst OCHO6Hble meHi)eHuuu u onpeBeﬂeHa OCHOBHASL Ueb npenoaaeauuﬂ.
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METOAVKUN N TEXHOJIOTUU; IIPOCKTHASA TEXHOJIOTUSL.
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Problem setting. The significant changes in the general political and socio-eco-
nomic strategies of Ukraine have largely stimulated the increasing interest in the
learning of foreign languages. Challenges associated with the learning of foreign lan-
guages are particularly important in connection with the participation of the coun-
try in the Bologna process, which primarily involves mastering several languages.

The need of communication in a foreign language is undoubtful, as even
experts in the non-related to linguistics fields are convinced that without for-
eign language knowledge adequate exchange of the scientific and technical
information is impossible, therefore, the progressive development of science and
technology is impossible too.

The processes of globalization and integration in the European and world com-
munity, the participation of Ukrainian specialists in international projects that
require implementation of the following aspects of professional activities which
involve foreign language knowledge: timely acquaintance with the world tech-
nologies, discoveries and trends in science and technology, establishing contacts
with foreign partners. New requirements to experts encourage lecturers of univer-
sities and researchers to explore the new approaches and methods of teaching even
in non-language higher educational establishments of Ukraine.

Traditionally, the foreign language teaching in non-linguistic universities was
focused on reading, understanding, and translating the specialized texts and learn-
ing the problems of the scientific style syntax, which was determined by the stand-
ard educational program. Modern foreign language teaching methods are based on
the communicative approach and cover the use of various Internet technologies
that contribute democracy, openness, and mobility in the educational process.

Recent research and publications analysis. Many scientific papers were
devoted to this problem. Among them we have to mention the scientific works by
A. 1. Kuzminsky and V. L. Omelianenko. They state that «teaching methods are not
some simple <algorithmic units», their rational and motivated use in foreign lan-
guage classes requires a creative approach from a teacher» [2, p.159-160].

The analysis of recent achievements and publications shows that these prob-
lems have been researched by N. P. Volkova, S. Yu. Nikolayeva, M. O. Skuratovskyi,
M. Yu. Kademiya, A. V. Vardashkina and others.

Paper objective. In this article we attempt to outline the main features and
benefits of new approaches and methods for teaching a foreign language of profes-
sional orientation in non-language educational establishments and to offer using
some of them in practical training at universities.

New approaches and methods imply such organization of learning process
in which all the used methods and techniques are relevant to a student’s personality,
his needs, motivation and abilities. We consider this scientific approach relevant as
only under such conditions a student becomes the subject of speaking and learning
activities, their active member

Paper main body. First of all, it should be pointed out that the main feature
of foreign language teaching in university of non-language profile is its profes-
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sional orientation. It is based on the needs of learners in mastering a foreign
language determined by the specific features of the profession which, in their
turn, require its learning.

We completely agree with N. Brieger that the field of English for special pur-
poses consists of the following closely interrelated components: language skills,
communication skills and professional content. That is why the aim of the lecturer
is to develop language skills that reflect the fundamentals of the students’ specialty
and to develop the communication skills specific in their professional activities.
M. Ellis and Ch Johnson also believe that learning should be based on the specitfic
content that is associated with the definite professional area [4].

Since these areas and situations vary depending on the specialty, the content
of the courses of a foreign language will also be different, notably, as N. Brieger
mentioned, the distinctive feature of language learning for special purposes is
its specification for certain professional needs of the students [3]. Based on the
assumption that the specialist of a certain field needs foreign language skills
to implement its informational activities successfully in relevant situations that
appeal to his professional interest, the whole process of learning a foreign lan-
guage for special purposes should the most closely resemble to the real profes-
sional activity of the given specialist.

The practical experience shows that the absence of language environment in
non-linguistic universities is the reason why free foreign language communication
situations occur very rarely. The majority of situations are build by the lecturer arti-
ficially. Educational purpose there at first glance looks covert, but is not completely
hidden from students. That is why they form the fully-featured speaking skills, since
all the parameters of situations are similar to natural and cause the appropriate
communicative intentions and the program of the communication task decision.

Today, above all, methodologists call the realization of the communicative
approach the remarkable trend in teaching foreign languages. The communication
is defined as the process of oral / written communication, the nature of which lays
in exchanging information and its evaluation. Communication focused education
involves the formation of students’ communicative competence, which is considered
to be formed if the prospective specialist is using the foreign language to gain and
expand his knowledge and experience individually. Among the various methods
of teaching, the communicative method is the one that is able to activate the crea-
tive potential of a person, which, according to psychologists, is limitless in everyone.
In our opinion, one can open up only in the process of communication.

Within the communication method texts should show conflicts that motivate
students to express their opinions. The managing of communication process is car-
ried out not through grammar, but is directed by communicative intentions. The
student finds himself in the center of the learning process. The language becomes
the means of communication, the domination of the language production over lin-
guistic accuracy, correctness, mistakes are allowed. The students are taught how
to communicate during the communication itself. They improve their verbal com-
munication skills and overcome the fear of mistakes.
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According to most experts, the formation of communicative competence
is the main aim of learning a foreign language in higher educational establish-
ments; the other purposes (educational, moral building, self-development) are
implemented in the course of achieving the goal. The communicative approach
involves teaching communication and the formation of the ability to cross-cul-
tural interaction. The similar expansion of mobility and providing employment
of the graduates, whose knowledge and skills should be applied and practically
used, is the key point in the Bologna Declaration, on behalf of which the Euro-
pean educational community is consolidated.

Regarding the methods of teaching foreign languages it means the gradual
awareness by teachers and methodologists of the benefits of interactive teaching
methods and technologies, where the developmental potential is laid: the ability
to develop students’ critical thinking, to enrich imagination and feeling and to
improve the overall culture of communication and social behavior in general.
These interactive technologies of teaching foreign languages create the neces-
sary conditions for the development of speaking competence of students, and for
the formation of skills to accept collective and individual decisions which aim
to develop active citizens of the society.

In the process of interactive method in practical learning a foreign language
it is necessary to remember that its basic principle is the principle of collective
interaction whereby students achieve communicative purposes is possible through
social and interactive activities: discussions and debate, dialogues and role-playing,
imitation, improvisation and debates. Such activities meet the individually oriented
approach to learning, as well as comply with the common European recommen-
dations on humanization and democratization of the educational process. During
these activities a positive impact of the group on personality of each student is pro-
vided, favorable relationships in the group of students are generated.

At the present stage the realization of any innovative approaches and tech-
nologies of teaching foreign language is impossible without constant improve-
ment of the lecturer skills. Creative approach and innovation of the lecturer
is possible only if he has awareness of himself not only as the carrier of certain
information but as the research scientist. It is important for him to have the
ability not only to answer questions but to ask questions and encourage stu-
dents to search for the answers on their own.

It is well known that all modern knowledge and any discoveries correspond
to one or a number of questions and at the same time put a dozen of new. The
development of creative independent and learning activity of students will be
successful if the lecturer involves them in the active process of proving and jus-
tification of their own point of view on the certain issues. Such classes turn into
dialogues and common thinking. The educational problem becomes the subject
of research; it is put forward and solved by the students. Thus, the main objec-
tive of this approach is the creation of problem situations; cognitive activities
of the students in this include search, analysis and solution of various problems
that, in turn, requires updating their knowledge and skills.
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The analysis of pedagogical and methodological literature shows that the
modern theory of problem-based learning tends to separate the two types
of problem situations: the psychological associated with students, and the teach-
ing concerning teachers. The pedagogical problematic situations are created by
teachers to intensify thinking, the interest of students and to emphasize the
importance of the issues being discussed. The psychological problematic situa-
tion is completely individual. The problem situations can be created at all the
stages of the learning process, while explaining the new material, the revision
of that previously learnt, the monitoring of knowledge and skills.

In our opinion, the problematic approach develops creative thinking and
encourages such activity of students as discussion (as the discussion by H. Palmer
is the most active form of thinking), ability to listen to other opinions, justify their
own thoughts, to find a compromise with the other, the laconic statement, finding
several solutions of the problem, working in pairs and groups. The students learn
to be tolerant, attentive and friendly. Thus, this approach develops independent
creative thinking of students, involves them in research work, and forms the coop-
eration and interaction of the teacher and the student.

On the other hand, as experience shows, common social and interactive activ-
ity allows each student to show the most of his intellectual and creative abili-
ties, encouraging initiative and independence in decision making. Consequently,
interactive activities combine the cooperation of speaking partners and control
over the actions of students by the teacher, provide for finding alternative ways
of solving communicative tasks, provide extensive practice of student speech
in a relatively free creative atmosphere. The interactivity in the learning process
can be explained as the ability to interact, learn through conversation, dialogue,
polylogue, i.e. active communication. In our opinion, the interactive method can
be called the method by which the learning is not only a member (observer, lis-
tener), but is an active creator of the learning process.

The analysis of modern methodological individually oriented approaches
to teaching foreign language in non-linguistic universities indicates that one of
the most common innovative technologies is the project method that is consid-
ered as a complex educational system. The basis of this system is the foundation
of education on creative learning of knowledge in the process of independent
individual or group activity of learners to performing the meaningful tasks lying
within their interests, with the obligatory presentation of the results. Accord-
ing to many authors, project method of learning the most fully meets modern
demands, involving communication with a focus on professional goals. It helps
to bridge the gap between the learning of the language and using it.

Project method is not entirely new in the world of pedagogics. It appeared
in the 1920-ties in the United States. It was also called the problem method
and it was associated with the ideas of humanistic direction in philosophy and
in education, developed by the American philosopher John Dewey. He proposed
to build the learning on the active basis through the purposeful activity of the
pupil or the student based on his / her own interest.
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Practice shows that in the XXI century the technology of projects involves,
above all, the ability to adapt to life conditions that are rapidly developing. The
ability to use the method of project is an indicator of the teacher qualifications, his/
her progressive methods of teaching and development of students.

According to the theory and practice, project method is always focused on the
independent activity of a student - individual, pair or group, which they perform
within a specified period of time.

Making projects, students learn to take decisions and responsibility for their
implementation. The student becomes an equal participant in the common activity
with the lecturer; he is responsible for his success, failures and shortcomings. He
analyzes each step of his learning individually, determines his shortcomings, seeks for
the causes of the difficulties, and finds the ways to correct mistakes. The students are
given a choice of methods, making hypotheses, participation in collective discussion
of different views. They learn to work in a group, help and support each other, to seek
information from various sources, to process material and submit it, to assess their
work, to compare their own level of proficiency, to combine language skills and their
own imagination. Project work develops the ability to plan and to think critically.

We follow the conception that aims at teaching students foreign languages
through communication in these languages. The term «communication» includes
speech activity, and as for speaking and listening — it also includes paralinguistic
elements - facial expressions and gestures.

Thus, the practical purpose of learning a foreign language in terms of the pro-
ject method is the formation of development linguistic speech abilities, communica-
tive competence of students, which lies in building the language skills of speech
(speaking and listening), reading and writing based on communication, limited by
topics and language material.

Practical experience shows that the educational use of interactive learning
technologies helps students to acquire vocabulary skills in communication process,
to increase the range of terminological vocabulary on specialty, make learning inter-
esting, informative, professionally-oriented and personally meaningful. Interactive
learning technologies stimulate cognitive processes and stimulate language and speech
material in a foreign language communicating of students, develop their creativity
and professionally oriented skills in conditions close to real communication situations.

Analyzing modern approaches to teaching foreign languages is impossible with-
out mentioning the widespread use of the Internet and computer technology in the
studying of English in general and business English in particular. The use of com-
puters radically changed the very concept of language teaching, making such train-
ing much more effective and more intense, more creative and close to life. One
of the newest approaches to teaching business English based on the wide applica-
tion of information technology is the so-called «blended learning». This approach
which is still little known in Ukraine was tested as the experimental at Dnipropet-
rovsk University of Economics and Law. As S. Kozhushko states, blended learning
is significantly different from the more traditional approach, in which the informa-
tion technologies (computer, Internet) are added as add-on to the normal educa-
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tional process organization - classroom and self- study work. This add-on definitely
intensifies and optimizes the educational process, but, according to S. Kozhushko,
is not natural to it — if you give up this add-on, educational process will not stop its
existence. In the combined studies, in contrast, the use of information technology,
especially the Internet, are naturally integrated in the learning process. Lessons and
all the work are generally divided into class and self-study work, this work, accord-
ing to the authors of the experiment, is completely based on the use of the com-
puter (searching for information online, implementation of the joint project work,
preparing presentations, etc.). Classroom work stems from what students have done
outside the classroom by using a computer and becomes impossible if there was not
self-preparation through the use of information technology. In blended learning,
work in the classroom and self-study work using the information technologies are
balanced, each of which is absolutely necessary and not possible without the other.
It is during classroom work, when students present the results of what they have
done on their own, working on computers, analyze the accomplished task s and get
instructions for the further self-studying work.

Thus, according to experts, the benefits of blended learning over traditional are its
natural character, the absolute interdependence of parts as well as possibility, on the
one hand, to use the full unlimited informational technology resources and, on the
other, to keep communication in a foreign language real and not primarily virtual
(as in distance learning), which cannot fully be replaced by the real. The technology
of «blended learning> becomes the most effective when learning a foreign language
because it allows organizing time of a teacher and a student efficiently. The term
«blended learning» appeared not long ago. On the one hand, this is the means of com-
bination of rigorous formal learning means (classroom work, studying the material
of language course), with informal (the discussion of important aspects of educational
material via e-mail and web conference). On the other hand, it is the combination
of different means of presentation of educational material (face to face, online learning
self-study learning) using the technique of knowledge management [1].

The advantages of «blended learning» lay in the ability to build individual
educational trajectory of the student with the teacher, the possibility of constant
interaction with fellow students and lecturer, increasing student responsibility for
the results of the study.

Conclusions of the research. The analysis of methodological and pedagogical
sources, analysis of the practical experience proves that today the professional ori-
entation and communicative focus of foreign language teaching in non-specialized
universities in Ukraine is realized through the use of innovative technologies. Care-
ful attention is paid to the content of the discipline, the purpose and organization
of practical training, to the selection of authentic texts for studying and analysis.

As to the choice of methods and forms of teaching, interactive technologies that
contribute to the development of cognitive and creative activity of students, to the
formation of communicative, speaking and intercultural competence of the stu-
dents, creating of the environment close to the professional field of activity of the
prospective professionals are selected at present.
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The use of innovative technologies in practical classes in a foreign language,
in our opinion, raise demands not only to the level of proficiency of students but
also to the lecturers, whose role is changing and becoming more important.

The teaching methods of organization of the students’ individual work require
further studying as well as the means of combination of classroom and self-study
work of students, with extensive use of computer and Internet technologies.
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HOMY 3aKJaji

Y crarTi po3rIAAAThCA HOBI MIAXOAM Ta METOAU BUKJIAJIAHHS iHO3€MHOI MOBHM Y HEMOBHUX
BUIUX IOPUAUYHUX HABYAIDHUX 3aKJIaaX, OKPECTIOI0THCS TOJOBHI XapaKTepHi pUCH HaBYAHHS
i BUBHAYAIOTHCS TOJIOBHI TEH/IEHIII1 i OCHOBHA MeTa BUKJIQJaHHS.

ITepeBara Hala€ThCsA KOMYHIKATHBHOMY TIJIXO/Y, CYyTh SIKOTO TOJIATAE B 0OMiHi iH(popMaIiieo ta
ii onimoBanni. CaMe KOMYHIKATHBHIN METOJ 3/IaTHUI aKTHBI3yBATH TBOPYI MOXKJIUBOCTI 0COOUCTOCTI,
PO3KPUTH SIKi MOKHA JIMIIE Y CHIiJIKYBaHHI. CTY/IEHTH BOCKOHAIIOIOTh HABUYKU YCHOTO MOBJICHHS,
JIOJIAIOTh CTpaxX Tepejl MOMUJIKaMU. came (OpMyBaHHSI KOMYHIKATUBHOI KOMIIETEHIlii € OCHOBHOIO
METOIO0 BUBUYEHHSI 1HO3eMHOI MOBHM, a Bci iHIII ITisi (OCBITHSI, BUXOBHA, PO3BUBAiOYa) peasti3yloThCs
B TIPOIIEC 3/IIICHEHHS I[i€i TOJTOBHOI METH.

[HTepakTHBHI TEXHOJIOTII HaBYaHHsT iHO3EMHMM MOBaM CTBOPIOIOTh HEOOXIiAHI TepeiyMOBH JIJIst
PO3BUTKY YMIiHHS IIpUIIMaTH KOJEKTUBHI Ta IHAMBIAyaIbHI PillleHHS.

MeTo/ IPOEKTIB € HAWGIIbII TTOMIMPEHNM Cepejl iIHHOBaIliitHUX TexHoJoTIi. BiH monomarae nojo-
JIATU TPOTAJIMHY Mi’K BUBYEHHSIM MOBU Ta KOPUCTYBAHHIM HEIO.

TexHOJIOTist 3MIIIAHOTO HABYAHHS — MOEAHAHHS (OPMabHUX 3ac00iB HaBUYAHHS 3 HehOpMaib-
HIUMU 260 KOMOIHYBaHHsI PisHUX 3ac00iB MOJAHHS HaBYAIbLHOTO Marepiany (OuHe, eleMeHTapHe, CaMo-
cTiliHe BUBYEHHs) 3 BUKOPUCTAHHSIM METOAUKHU YIIPABIIHHS 3HAHHSIMU.

KmouoBi cioBa: KoMmyHiKaTUBHMIT 1Ti/1Xi; npodeciiiHa OpieHTOBaHICTh; KOMYHIKATUBHI BMiHHS;
KOMYHIKaTHBHA KOMIIETeHIlisl; KOMYHIKaTUBHO-OPI€HTOBaHEe HABUAHHS; iIHTEPAKTUBHI METOUKH i TeX-
HOJIOTi1; 0COOMCTO 30piEHTOBAHMIA MiXI/; MPOEKTHA TEXHOJIOTIs; «3MilllaHe HaBYaHHs».

Received editorial board 11/12/2015

© Simonok V. P, 2015 175



JUHIBICTUYHE 3ABE3MEYEHHA OCBITAHCbKOI JIA/IbHOCTI

Semyonkina Irina, Khodakovska Oksana,
Associate Professor, Associate Professor,
candidate of Psychological Sciences candidate of Philological Sciences
Foreign Languages Department N°1, Foreign Languages Department N°1,
Yaroslav Mudryi National Law University, Yaroslav Mudryi National Law University,
Ukraine, Kharkov, Ukraine, Kharkov,
e-mail: isemyonkina@mail.ru e-mail: http-ok@yandex.ru
ORCID 0000-0002-7181-5923; ORCID 0000-0002-2168-4558
UDC 378:34:811.111

WHAT DOES THE FUTURE HOLD FOR LEGALESE

Specific features of the English legal discourse and trends of its transformationin the context
of global challenges have been considered in the paper.
Key words: legalese; plain English; legal discourse; legal writing; law.

Ceménxuna H. A., KaHIUIAT TICUXOJOTMYECKUX HAYK, JOIEHT, IOIEeHT Kabeapbl MHOCTPAHHBIX
a3pikoB Ne 1, HanmonampubIll fopuanyeckuii yHuBepcuteT umenu fApociaBa Myzaporo, Ykpawna,
r. XapbKoB.

e-mail: isemyonkina@mail.ru ; ORCID 0000-0002-7181-5923

Xooaxoeckasn 0. A., xanauaatr (GUIOTOTHYECKUX HAYK, AOIEHT, JONEHT Kadbeapbl MHOCTpaH-
HbIX a3bikoB Ne 1, Harmonanbueril iopuanyeckuii yauepcuteT nMmenu Spocaasa Myzaporo, Ykpanna,
r. XapbKoB.

e-mail: http-ok@yandex.ru ; ORCID 0000-0002-2168-4558

Yro oxuaaer B OyAyleM IOPHAMYECKUI aHIIMHCKHUIi S3bIK

B cmamuve ananusupyromcest cneyuguueckue uepmol anHziosI3bIuH020 10PUOULECcK020 OUCKYPCA U TeH-
Oenyuu e2o mpancopmayuu 6 Konmexcme 2100aIbHBIX 8bl30608.

176 © Semyonkina 1., Khodakovska O., 2015



Semyonkina I., Khodakovska O. What does the future hold for legalese

KioueBble cioBa: 10puInvecKUil aHTIUICKUI SI3BIK; TIPOCTON AHTJIMICKUIN SI3BIK; aHTJIMHCKUI
IOPUINYECKUI TUCKYPC; I0PUJNYECKUe TOKYMEHTDI; IIPaBo.

The minute you read something that you can’t understand,
you can almost be sure that it was drawn up by a lawyer.
Will Rogers

Problem setting. For over nine hundred years, users of English, French and
Latin have competed with one another for dominance of the legal language.

Following the Norman invasion almost all writing was done in French or
Latin. As late as in 1356, the Statute of Pleading (ironically written in French)
was enacted, stating that all legal proceedings should be in English, but recorded
in Latin. English was adopted for different kinds of legal documents at different
times. Wills began to be written in English in about 1400. Statutes were written
in Latin until about 1300, in French until 1485, in English and French for a few
years, and in English alone from 1489. However French was used in legal plead-
ings in some areas of the law well into the seventeenth century. This is when new
branches of law, such as commercial law took their position and consequently
developed entirely in English, relatively free of French influence.

As the printed word became the part of everyday life and a greater propor-
tion of population was able to read, many writers of legal documents deliber-
ately introduced words derived from Latin (and even Latin word order) — in an
attempt to make their work more sophisticated and meaningful. On account
of that, the style of legal writing has become excessively ornate — with an idea
to impress rather than to inform.

Recent research and publications analysis. legal discourse, according
to Otto Walter, can be divided into four categories according to the functional
areas of law, namely: — 1) language of laws (legal texts intended by the legisla-
tor for both specialists and non-specialists (laws, etc.)); 2) the language of legal
science and expertise (professional comments and discussion questions that
occur within professional communication); 3) written language of departmental
communication (forms, summons, etc.); 4) administrative jargon (informal dis-
cussion of specific issues experts) [7, p. 44—57].

The integral feature of legal discourse is the situation of communication
in the legal sphere, which together with extralinguistic factors determines its spe-
cific linguistic characteristics. The main component of the legal discourse is the
text of the legal document which eventually is the impetus for social and legal
development of any society.

At times legalese appears to be perplexing and almost willfully perverse.
Standard legal agreements, for example, typically contain some version of the fol-
lowing clause: «The masculine shall include the feminine, the singular shall include
the plural, and the present tense shall include the past and future tenses». Or consider
these classic legalese words of Judge Kaplan in Board of Health of North Adams
v Mayor of North Adams: «In resolving the question whether, and how, to count
ballots not marked by voters in accordance with instructions, so that the intent of the
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voter is unclear, we have said that if the intent of the voter can be determined with
reasonable certainty from an inspection of the ballot, in the light of the generally
known conditions attendant upon the election, effect must be given to that intent and
the vote counted in accordance therewith» [2].

Another factor explaining the use of complicated legal language is the desire
to hide the truth, confuse the audience and complicate the understanding of infor-
mation: «It [legalese] dissects the way in which the US government legalised torture
in its prisons in Iraq and Guantanamo by continually redefining their interrogation
practices and surrounding them in a fog of legalese» [8].

Paper objective. Often used as a pejorative term for written forms of legal
English, dense and pedantic legalese is an integral part of legal culture. In this
paper we attempt to examine the changing nature of legal English, which despite
its conservatism and traditionalism is undergoing gradual transformations under
the pressure of modern realia, including global social economic challenges and
scientific and technological advance.

Paper main body. As the law evolved, the language evolved, incorporating
legal expressions in all three languages, all in active use.

As Mellinkoff stated: «legalese is a way of preserving a professional monopoly
by locking the trade secrets in the safe of unknown tongue» [5, p. 45]. Legalese as
a term has a number of interpretations, the following definition is considered to be
the most successful: «This is a special legal language, a special way of construction
of phrases and sentences, which for those unfamiliar with the intricacies of English
legal terminology often seems devoid of content».

Specific characteristics of legalese include: extensive use of words and
phrases derived from French and Latin (ex post facto, voir dire); doublets and
triplets (cease and desist; in my name, place, and stead); alliteration (lewd and
lascivious; rest, residue, and remainder); using pairs of words with a reciprocal
relationship (lessor/lessee); use of terms of art (fictitious defendant, garnishment,
injunction); use of Old English and Middle English words (hereafter, herein,
hereof, hereto); unusual word order (will at the cost of the borrower forthwith
comply with the same); argot (prescriptive right, four corners of the instrument,
clean hands). There is also a small group of words that have one meaning as
a legal term of art and another meaning in ordinary English.

Word and its legal English meaning

Word and its ordinary English meaning

Consideration — act, forbearance, or
promise by one party to a contract
that constitutes the price for which the
promise of the other party is bought.
Consideration is essential to the
validity of any contract other than one

made by deed

Consideration — (1) careful thought,
(2) a fact taken into account when
making a decision,

(3) thoughtfulness towards others
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Construction — interpretation. ‘To | Construction — (1) the action of
construe’ is the constructing [e.g. a building];
infinitive verb form of the term. (2) a building or other structure;

(3) the industry of erecting buildings.
Prayer — form of pleading request | Prayer — a solemn request for help or
addressed to the court expression of thanks addressed to God

or another deity

Among other pitfalls of Legalese we should mention semantic and syntactic
ambiguity, avoiding personal pronouns, high abstraction, general and vague terms,
solemnity of form, inflated verbiage, the specific use of the modal verb «shall»,
over-specificity and too many choices etc. Besides, Legalese is characterized by
almost complete absence of punctuation (except the point). Peter Butt gives an
example of the legal text, which, according to his calculations, contains 763 words
and only two commas and one semicolon: «Also interest upon all such moneys as
aforesaid or on so much thereof as shall for the time being be owing or payable or
remain unpaid without (unless the Bank otherwise in writing agrees) allowing credit
for any credit balance in any account or accounts of the Mortgagor and the Debtor
or either of them either alone or jointly with any other person with the Bank at the
rate or respective rates agreed upon in writing if any and in the absence of any such
agreement then without prior or other notice to the Mortgagor or to the Debtor at such
rate or rates as the Bank from time to time determines: except as otherwise provided
by the terms of any agreement in writing relating to the whole or part of such moneys
such interest shall accrue from day to day and shall be computed from the day or
respective days of such moneys being paid or disbursed or becoming owing and at the
end of every period of such duration as the Bank may from time to time determine
and ending at the end of such day as the Bank may from time to time determine |[...]
that the amount of moneys deemed to have remained unpaid shall not include such
sums as the Bank shall have received in respect thereof>. He also drews attention
to another quite revealing passage that is extremely complex and almost devoid
of punctuation: «[ The tenant shall | when where and so often as occasion requires well
and sufficiently ... repair renew rebuild uphold support sustain maintain pave purge
scour cleanse glaze empty amend and keep the premises and every part thereof... and
all floors walls columns roofs canopies lifts and escalators ... shafts stairways fences
pavements forecourts drains sewers ducts flues conduits wires cables gutters soil and
other pipes tanks cisterns pumps and other water and sanitary apparatus thereon with
all needful and necessary amendments whatsoever ...» |4].

Despite claims «Complex concepts require complex language», a significant
number of documents is written in simple language. But there is a discussion
whether a plain language should be considered safe for use in legal discourse. On
many occasions, the preference is still given to legalese. The reason is that it is
very difficult to find similar terms using ordinary language only. Also scientists
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ignore the fact that judges prefer the traditional use of law language thus while
rendering a verdict, they use the complex legal language, although not all legal
documents and laws should be written considering legalese.

As far back as in 1944 a US Congressman named Maury Maverick wrote
a memo, banning all «gobbledygook language» from his office, referring to confus-
ing or a generally unintelligible use of jargon common for legalese, officialese or
bureaucratese. Being quite outspoken he added in his memo, «Anyone using the
words ‘activation’ or ‘implementation’ will be shot».

Since 1970 various campaigns in the USA and UK promoted the use of «Plain
English» in all spheres (particular areas of focus are official documents and publi-
cations, and the language of Law). Plain English refers to: «the writing and setting
out of essential information in a way that gives a co-operative, motivated person
a good chance of understanding the document at first reading, and in the same sense
that the writer meant it to be understood» [1].

A number of states in the USA have acknowledged the limitations of lega-
lese jury instructions. First among them is California, which officially replaced
its legalese jury instructions with plain English jury instructions for civil cases
in 2003, for example [3]:

Before After

Proof beyond a reasonable doubt Proof that leaves you with an abiding
conviction that the charge is true

A preponderance of the evidence More likely than not

Failure of recollection is common Innocent | People often forget things or make
misrecollection is not uncommon mistakes in what they remember

New Zealand established a number of The Plain English Awards in 2006. Every
year, any organisations or ordinary citizens are allowed to submit documents and
websites that are great examples of plain English — or of gobbledygook.

The Awards aim at:

—improving government and business documents so that all New Zealanders
can understand them

—raising public awareness of the need for, and benefits of, plain English cre-
ating a public preference for organisations that choose to communicate in plain
English [9].

Resulted from the facts, a special independent board of plain English experts
and advocates study the documents and choose the finalists and winners in the
following categories: Plain English Champion, Best Organisation, Best Individual
or Team, Best Project, Best Plain English Document, Best Plain English Website,
Best Plain English Sentence Transformation, Best Plain English Annual Report,
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Best Plain English Legal Document, Best Plain English Technical Communicator,
Best Plain English Turnaround, and People’s Choice in Best Plain English Commu-
nication or Worst «Brainstrain» Communication.

More recently in 2008, the Chairman of the U.S. Securities & Exchange Com-
mission, Christopher Cox, spoke before the Subcommittee on Contracting and Tech-
nology, of the Committee on Small Business, of the U.S. House of Representatives,
on the topic «Plain Language — The Benefits to Small Business». The main message
of the report can be presented as the following: «At the SEC, we have more modest
penalties in store for both staff and public offenders. But we're dead serious about
plain English. That’s because it’s our job to be the investor’s advocate, and inves-
tors deserve concise and clearly written disclosure that helps them quickly focus
on what’s important in making financial decisions. Using plain English respects the
fact that investors are busy people, and lets them use their time more productively.
Clearly presented information also makes investment analysts and every other mar-
ket actor more efficient. It improves the process of price discovery on our securities
exchanges. And by exposing the financial doings of public companies to more direct
sunlight, it makes our markets more honest — strengthening investor confidence.»

In the UK Plain English Campaign Movement has established Plain English
Day that is celebrated on December, 1. The Organisation praises both good and bad
examples of language usage in all spheres of life. Some of the awards appear to be
rather sarcastic: i.e. this year, Donald Trump wins a Foot in Mouth Award.

Although the movement to draft legal texts in standard, modern English is in
progress and experts are busy trying to demystify legalese, this process is quite slow.

Having arisen from a need for precision (even overparticularity), legalese may
be more precise in comparison with plain English. Legal writing implies an endeavor
to cover all possible contingencies while remaining reasonably brief. Besides, the
long history of use of legalese provides a similarly extensive background of prec-
edent tied to the language. This precedent will be a strong determinant of how
documents written in legalese will be interpreted.

Remarkably legal writing has not escaped the domination and magnetism of the
IT world. Tablets, smart phones, the Internet, social media are all results of revolu-
tionary innovations, which have dramatically changed our lives. And they all have
come from an attempt to explore an unknown or innovative business model in order
to disrupt existing markets — from startups.

According to Dr. Paul D. Reynolds, Director of Research Institute of the Global
Entrepreneurship Center, world wide, there are about 300 million persons trying
to start about 150 million businesses. About one third will be launched, so about
50 million new firms are born per year.

Under the pressure of time, startups and venture capitalists (VCs) are begin-
ning to need a better and quicker way to get past the legal fundamentals. Starting
a company requires a number of legal documents, and raising money will require
even more. Incorporation documents, term sheets, vesting clauses, milestones and
deliverables — all these need to be spelt out clearly and appropriately. The normal

© Semyonkina I., Khodakovska O., 2015 181



JUHIBICTUYHE 3ABE3MNEYEHHA OCBITAHCbKOI JIA/IbHOCTI

response in this situation is to hire a lawyer. But startups aren’t normal. They don’t
want to spend any money on lawyers. Is there a better way? The startups offering
legal services have their own solution, where law meets computer science: «Soft-
ware is eating law». The software they are offering produces complete, consistent,
coordinated sets of documents that confidently move your company’s state vector
from A to B. According to the developers: «...Legalese is the open source member
of that family, created by hackers, for hackers, to help founders and investors con-
figure and compile the «loadable modules» for startups: ESOPs, vesting schedules,
convertible notes, and equity angel rounds are just another problem in algorithms
and data structures.» The prevailing response with investors has been enthusiastic,
fuelling greater interest in automating the process of drafting legal documents.
There are however legal challenges faced by the developers. From the legal stand-
point, due to the obscure language and jargon in legislation, it is not exactly clear
if this is entirely legal. An open source advocate, Wong believes that people should
be able to conduct their own legal agreements without having to pay lawyer fees.
«They should be able to get decent software to do the intelligence.» While the
legality of charging for drafting legal documents remains ambiguous, Legalese.io
will be free for users to create and draft documents such as term sheets.

Conclusions of the research. Overall, currently the Plain English campaign
covers all spheres of life. Having started as a movement for clear and simple legal
writing, it has gained support in all parts of the world and covered nearly all
areas of law, business, government and IT technologies. The campaigners of plain
English volunteer to implement it in government, commercial, legal, and even in
leisure activities, moreover, it can save costs significantly. The latter eventually
allows business to work more effectively.

In the context of globalization, to a great extent conditioned by disruptive
technologies, when English as a second language is spoken by more people than
native speakers, the need for plain English implies intense pressure on the norms
of Legal English — forcing it ultimately to transform and evolve.

Further studies regarding the long-term prospects of legalese would be interest-
ing for both lawyers and linguists.
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Illo uekae B MaiiOyTHHOMY Ha IOPUAUYHY AHIJACHKY MOBY

Y crarTi aBTOPW HaMararoThCsl MPOAHATI30BaTh CIeludidHi PUCH AHTIIOMOBHOTO FOPUJAUYHOTO
JIMCKYPCY Ta TeHEHIL itoro TpancdopMaliii y KOHTEKCTI JI06aJIbHUX BUKJIUKIB.

JlxepesioM I0pUINYHUX TEKCTIB € TPOhecioHaNn-I0pPUCTH, sIKi CTBOPIOIOTD I1i TEKCTH, BPAXOBYIOUHN
0co6MBOCTI yeTpolo cycrinberBa. CTaTyc nmpaBa € HaA3BMYAHO BUCOKUM Ta BiANOBiZAJIbHUM, OTO
MOBA € TIOKa3HUKOM PiBHS KYJIBTYPH 3aKOHOJIABIIIB, iX TOBAru /10 rpoMajiaiH. MoBa I0pUANYHHX JOKY-
MEHTIB TUIIOBO € PUTYAJbHOIO Ta apXaiyHolo, BOHA ITi/IIOPSAKOBYETHCS /Ly’K€ CYBOPUM CTHUJIICTHYHUM
HOPMaM y BiIHOLIEHH] CII0cO0Y BUCJIOBJIIOBAHHS 1 PETICTPY, a TAKOK BHCOKOIO Mipoi0 KOAUDIKOBAHUX
JKAHPOBUX CTPYKTYP. CTHIIb GiIBITOCTI IOKYMEHTIB He MOBMHEH BUKJIMKATH JOATKOBHX ACOIHAIi Ta
BijlBepTaTU YBAry BiJl CyTi IOKYMEHTa, BiJICYTHI OYb-sIKi IHANBIyaIbHO-aBTOPCHKI pucu. HeliTpaibhe
BUKJIQJICHHS IOPUINYHUX HOPM IiBUIIYE e(DeKTUBHICTD TPABOBOTO PETyJIIOBAHHS.

VY konTeKcTi Tiobasriszartii HeoOXiaHICTh TparcdOopMaIlil aHTIiCHKOI IOPUINYHOT MOBH B TLIOIIHAHI
GisTBIITOT TpaHCIapeHTHOCTI 06'EKTUBHO 0GYMOBJIEHA HOBUMHU BUKJIMKAMHU CYyYacHOTO CBITY.

KmouoBi ciioBa: 1opuiuHa aHT/Iiiicbka MOBa; TPOCTA AHTJIIHChKA MOBA; AHTJIIHCHKNIN FOPUANTHUI
JIUCKYPC; IOPUJINYHI IOKYMEHTH; MPaBo.
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