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3A0IMCHEHHA AABOKATOM NPEACTABHULTBA
B KPUMIHAJZIbHOMY NMPOBAOXKEHHI: MPOBJIEMHI MUTAHHSA

Kopuesa T.B., K. 10. H., aCUCTEHT
) kadenpun KpruMiHasbHOro nNpoLuecy
HauioHanbHuv ropuandHmni yHiBepcuTeT iMeHi Apocnasa Myaporo

V crarTi I[OCHiL[)Ky}OTLCH OerMi MU TaHHs BﬂiﬁCHGHHH AJIBOKATOM MPEACTAaBHUITBA 3 MCTOIO 3a0€e3MeucHHs
peam3au1'1' IpaB 1 BUKOHAHHS 000B’sI3KiB YYaCHUKIB KPUMIHAJIBHOT'O TPOBA/I’KCHHA, u HAaBOAUTBHCA aBTOPCHKC

OaueHHS IUIAXIB iX BUPIIICHHS.

Knrouosi cnosa: aosokam, npedcmasHux, KPUMIHATbHE NPOBAONCEHHS, A0BOKAMCHKA OUSLIbHICMb, NPoghe-

citlna npasuuya oonomoea.

B craree uccrienyroTcsi HEKOTOpPBIE BOIPOCHI OCYIIECTBICHUS aJBOKATOM IPEICTABUTEILCTBA C LIEIBIO
oOecrieueHus peaqu3aluy IpaB 1 BRITOTHEHHS 00513aHHOCTEH yUaCTHUKOB YTOJIOBHOTO MIPOU3BOJICTBA, IPHUBO-

AUTCS aBTOPCKOC BUJICHUC HYTeﬁ HX pa3pCUICHUA.

Knroueswvle cnosa: aosoxkam, npedcmasumens, y20108HOe NPOU3BOOCMEB0, A0BOKAMCKAS QesimelbHOCHb,

npOd)eCCuOHaﬂbHa}l npaeoesas NnoMoub.

Korcheva T.V. THE LAWYER'S REPRESENTION

PROBLEMATIC QUESTIONS

IN THE CRIMINAL PROCEEDINGS:

In the paper an analysis same questions to the representation by a lawyer, in order to ensure the implemen-
tation of the rights and duties of the participants in the criminal proceedings, and the author's vision of their

solution has been given.
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MocTtaHoBka npooGnemu. Knio4yoBUM MO-
MEHTOM Yy pedOopMyBaHHI KpUMiHaNIbHOro npo-
LlecyasibHOro 3akoHOAaBCTBa YKpaiHW € 3axXucT
npaB, cBOOOA Ta 3aKOHHUX IHTEPECIB KOXHOI
ocobu, gka 3anydyaetbcs A0 opbiTn KpUMiHab-
HOro MPOBAa[XEHHS, LLO MOBHICTIO BigMnoBigae
cT. 3 KoHcTtuTyuii YKkpaiHu, ae nporosiolleHo,
WO NoAuHa, i XUTTa | 300POB’a, YeCcTb i ria-
HiCTb, HEOOTOPKaHHICTL i 6e3neka BU3HAOTb-
cs B YKpaiHi HaMBULLOK COLiaIbHOIO LLiHHICTIO.
JoTpmaHHa [aHOi KOHCTUTYLIMHOI 3acagn B
KPpUMiHaNbHOMY Mpoueci MoX/IMBe nuwe 3a
HasABHOCTI YCBIIOMIEHHSI KOXHOI 0Cc060t0, fka
CTa€ y4aCHUKOM KPUMIHANIbHOr0 NpOBaOXXEHHS,
CBOro npouecyanbHOro cratycy. 3BiCHO, WO
MOoro MoXxHa BU3HA4YUTWU Ha NigcTaBi HOPM, SKi
BCTAHOBJIIOIOTb NpPOLLecyasnbHi Npaea N 000B’A3-
KW, rapaHTii iXx OOTPMUMAaHHS, a TakKoX BIAMNOBI-
JanbHICTb 32 iX BUKOHaHHS.

OnHuM i3 npaB, SKMM 3aKOHOJaBEelb Hapmi-
JI9€ Y4aCHUKIB KPUMIHANbLHOIO NPOBAIXEHHS, €
npaBo Ha OTPMMaHHSA NPOMECINHOI MPaBHUYOI
LOMOMOrU, WO BBAXAETbCSH BAX/IMBUM OPUONY-
HMUM 3acoboM 3axucTy npaB i iHTepeciB 0co-
on, aka 3anydyaetbca A0 opbiTM KpUMiIHANBLHOIrO
npoBagXeHHs. EdekTnBHICTb HagaHHa npode-
CIMHOI NpaBHWYOi OOMNOMOrM B KPUMIHaNBHOMY
NPOBadXEeHHI 3HaxXOOUTbCH Yy B3AaEMO3B’'A3KY 3
TUM, HACKIJIbKM 4YiTKO 3aKOHOOABLLEM BpPEryJsbo-
BaHO MpoLecyasbHUA CcTaTyC BiANOBIAHOI OCO-
6n. Came TOMy BBaXXaeMO aKTyaSlbHUM i CBOE-
YacHMM OOroBOPEHHNA AEAKMX NpoLecyanbHUX
MoJIOXeHb (3a Temol poboTn), aKi, Ha Hall no-
rnsan, HoCATb AUCKYCIMHWUI xapakTep i noTpeby-
I0Tb BiAMNOBIAHOrO HAYKOBOrO OGrOBOPEHHS.

CtaH pocnip)XeHHa. MigBMLweHnin HayKoBUi
iHTepec 00 npob6nemM BU3HAYEHHS MPOLECY-
anbHOro CTaTyCy Yy4acCHMKIB MNpOLEecy, rapaH-
Tin npaB i cBoGoO4, NMOAVMHU B KPUMIHaNIbBHOMY
MPOBadXEHHI € UIJIKOM 3pOo3yMinnm. BuBYeH-

HIO UBOro NUTaHHsa npucea4deHi npaui C.A. Anb-
nepta, J1.0. borocnoscbkoi, B.[. BpuHueBa,
T.B. Bapdonomeenoi, I.B. Tnosiok, H0.M. 'po-
wesoro, O.M. lpo3noea, B.B. 3abopoBcbkoro,
0.B. Kanninoi, J1.B. Knpuniok, B.O. KoHoBano-
Boi, t0.B. Jlucioka, IN.A. JlynuHcbkoi, B.l. Mapu-
HiBa, M.A. Mapkyw, M.I". MoTopuwriHoi, O.B. Pu-
o6anku, tO.l. Cteyoscbkoro, M.C. Ctporosuya,
A.P. TymaHsaHu, t0.B. XomaTtosa, B.I. LUunbiko,
O.l. WWwuno, KO.M. AHoBunua, O.. AHOBCbLKOI Ta iH.
OpHak 3anpoBagXeHHs B KpUMiHanbHe npole-
CyaJlbHe 3aKOHOOABCTBO YKpaiHVW HM3KWU HOBEN
BMMara€e HOBUX NigxoniB 00 KPUMIHaNbLHOT Npo-
LecyasnbHOi AigNbHOCTI, KPUTUYHOIO OCMUCIIEH-
HS 9K yXXe yCTasleHUX, TaK i HOBUX TEOPETUYHUX
NOSIOXXEHb CTOCOBHO BM3HAYEHHS Mnpouecyasb-
HOro cTaTyCy agBokaTa, y4acTb SIKOro B KPUMi-
Ha/lbHOMY MPOBaXEHHi NOB’A3aHa 3 HagaHHAM
NPOogeCiNHOI NpPaBHUYOT AONOMOrun. Y 3B’A3Ky i3
UMM CrpoOOYEMO BMCMOBUTU CBOI MiPKYBAHHS i
0Or'pyHTYBaTK BNacHe OayeHHs LWAaXiB BUPI-
LUeHHs Npobnem.

OcHoBHa MeTa ny6nikauii — npoaHanisysa-
TN 3 ypaxyBaHHAM 3aKOHOLABYMX 3MiH npoLe-
CyanbHWN CTaTyc agBokata — NpencTaBHMKa B
KPUMIHaNbHOMY MPOBAOKEHHI.

Buknan ocHOBHOro martepiany. Harapgae-
MO, WO CT. 59 KoHcTuTyuji YkpaiHu nporono-
wye: «KoxeH mae npaBo Ha NpodecinHy npas-
HMYyy pgonomory. Y Bunagkax, nepegdayveHmnx
3aKOHOM, LS Jornomora HapaeTbcsd GesonnaT-
HO. KOXeH € BiflbHUM y BMOOPi 3axmMcHMKa CBO-
ix npae» [1]. HopmMaTMBHi yMOBU 3a6e3MneyYeHHs
IOPUOVYHOKO O0MNOMOrol0 MICTATLCH | B MiXHa-
POAHUX OOKYMEHTax 3 npas foanHn. Tak, Bigno-
BiAHO 00 OCHOBHUMX MNPMHLMNIB, O CTOCYIOTbCS
poni IOPUCTIB, NPUAHATUX BOCbMUM KOHIrpecom
OOH i3 nuTaHb NonepemXeHHs1 3NTI04MHHOCTI Ta
NOBOOXXEHHS 3 MpaBOMnoOpyLUHMKaMu 27 cepn-
Ha — 07 BepecHa 1990 p., «kOXHa nAAVHaA
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Mae npaBo 3BEPHYTUCH OO0 Oyab-AKOro topucra
3a JOMNOMOrolo Ojs 3axucTy i BiACTOOBaHHSA Ti
rnpaB i 3aXUCTY i1 Ha BCiX CTagjisiX KpUMiHaIbHOIro
NPoBagXeHHs» [2].

Taknm 4nHOM, 3abesneyeHHs1 HaJaHHSA Npo-
decinHoi NpaBHMY0I 4ONOMOT U KOXHili 0c0o0bi, aka
LONYy4a€eTbCA A0 KPUMIHANBHOIO NMPOBaAXEHHS,
[03BONSE i epeKTMBHO 3axuliaTn CBOI npasa
Ta 3aKOHHI iHTepecu. 3a YMHHUM KpuMiHanbHUM
npougecyanbHUM Kogekcom Ykpainm (gani — KMNK
YkpaiHu), KpiM 3axmMCcTy OCiO, AKi NpUTAryoTb-
ca (abo nputaryeBanucs) 4o KpuMiHanbHOI Bifl-
MOBIOANbHOCTI, @ TakOoX HagaHHA NPOdECiINHOI
npaBHMYOT LOMNOMOrn CBIiAKY, B KPUMiIHA/IbHOMY
NPOBadXEeHHI 3AJINCHIOETLCA MNPeacTaBHULLTBO
noTepninoro, UMBISIbHOrO Mo3uBaya, LUBINIbHO-
ro BignoBigaya, PUAMYHOI 0COOU, WOAO0 SAKOI
30INCHIOETLCSA MPOBAKEHHS, a TakKoX TPeTboil
ocobu, Woao ManmHa Kol BUPILLYETbCA NMUTaH-
HA Npo apewT. NNOBHOBaXEHHSA NpencTaBHUKA
Ha y4acTb Yy KPUMiHaANIbHOMY MNPOBAIKEHHI Nia-
TBEPOXKYIOTLCS OOKYMEHTaMM, nepenbdadyeHrMm
cT. 50 KIK YkpaiHn, nepenik g9kux Mae 3akpi-
mieHHa B N. 1 4. 3 ¢1. 58, n. 14y2cT. 63, n. 1
y. 2 cT. 641, n. 1 4. 5 c1. 642 KIK YkpaiHn. Bu-
X04s84M 3i 3MICTYy BKa3aHMX HOPM, NpeacTaBHU-
KOM BULLE3a3Ha4YeHNX Yy4aCHUKIB KPUMIHAIbHOIO
npoBagXeHHda € ageokat [3].

Pasom i3 TMM cnig 3BepHyTM yBary Ha Te,
O 3akoHOAaBelb, Hadingatym iX npaBOM Ha
oTpuMaHHa NpPOodECinHOT NpaBHUYOI A0MNOMO-
rm, po3rnsgae npeacraBHMKa Sk 0codby, sika B
KpUMiHaNbHOMY MNPOBAIKEHHI Mae npaBo OyTu
3aXUCHMKOM (4. 1, 2 cT. 58, u. 1 cT. 63, u. 1
CT. 641, 4. 4 c1. 642 KI1K). [laHe HOpMaTnUBHE
MOJIOXKEHHS BBAKAEMO HeaopeyHUM. ogcHUMO
CBIil1 BUCHOBOK.

Mepenycim BiAMITUMO, WO npeacTaBHUKa
i 3axmcHMKa B KPUMIHaNIbHOMY MNPOBALXKEHHI
06’egHYye Te, WO iX npouecyasibHa OianbHICTb
crnpsiMoBaHa Ha 3[iNCHEHHS 3axUCTy MpaB i
cB0OOO, y4aCHUKIB LbOro npoBamxkeHHs. [Mia-
TBEPIKEHHSM HaBeOeHOI Te3n MOXe CNyryesaTtu
n. 3 4. 1 ct. 1 3akoHy YkpaiHu «[po 6e3orn-
naTHy npasoBy gonomory» Big 02.06.2011 p.
Ne 3460-VI (y pepakuji Big 07.01.2018p.), me
3aKkpinieHo, Wo «npaBoBa goromora — HajaH-
HY NPaBOBKX MOCAYr, CNPSIMOBaHMX Ha 3abes-
rneyeHHs peanisauii npae i cBob6on NOAVHU i
rpoMagsHuHa, 3axMcTy UMx npaB i cBobopg, iX
BIOHOBNEHHSA Yy pasi nopyweHHsa» [4]. Omxe,
BMXOOS4YM 3i 3MICTY LbOr0 HOPMAaTWBHOrO MO-
JIOXEHHS1, a TakoX 6epyyn OO yBarv MpuUnmcu
3akoHny YkpaiHm «[1po agBokaTypy Ta agBokart-
Cbky gisnbHicTb» Big 05.07.2012 p. Ne 5076-VI,
B 9KMX BKal3aHi BMOW aABOKaATCbKOI AiANbHOCTI,
MOXEeMO KOHCTaTyBaTW, WO Aig/bHICTb aaBoKa-
Ta Wwono 3abesneyeHHs 3axUcTy npas, cBOOOA, i
3aKOHHUX iHTepeciB 0cCib, AKi NPUTArytoTbcsa abo
npuTaryBasancs OO0 KpUMiHasbHOI BigNoOBiganb-
HocTi (CcT. 45 KIK), npenctaBHuuTBa (CT. 58, 63,
641, 642 KIK YkpaiHun), a TakoX HagaHHSA npo-
deCinHOI NpaBHUYOT A0MNOMOrU CBIAKY B KPUMI-
HaslbHOMY NpoBaaXeHHi (cT. 66 KIMK), o6’egHaHi
CMifIbHOIO MeToK — 3abes3nedvyeHHs peanisauji
npas i cBOOOA, NOANHU | TPOMAAAHNHA, iX 3aXU-
CTy i BiQHOBNEHHS B pasi nopylueHHs. igreep-
[DKYIOTb Hally Te3y W BUCNOBJIEHHSA M BUCHOBKM
okpemux HaykoBuiB. Tak, O.I'. PycaHoBa nia-
KPEecne, Wo npeacTtaBHULTBO agBOKaTOM Mno-

Tepninoro mae 6yTn ckepoBaHe Ha 3axUCT MOro
npae i 3aKOHHUX IHTEPECIB, a TaKoX Ha HaOaHHS
HeobXxiaHOT tpnan4Hoi gonomoru [5, c. 44].

OpHak ckalaHe He CBigYMTb Npo Te, WO
npeacTaBHMK — Le «0coba, sika B KpUMiHabHO-
MY MPOBaAXEHHI Mae NpaBo BYTU 3aXUCHUKOM»,
aj)xe, Ha Halle NMepeKOoHaHHs, B LibOMY BUMNAaaKy
BUHMKAE PU3NK 3MILLYBAHHA NOHATL «MpencTaB-
HUK» | «3aXUCHUK>.

MpMMITHO, LLO B IOPUANYHIN NiTepaTypi cy4ac-
HUMW JOCNigHMKaMM HeOOHOPa30BO 3BepTasa-
Cs1 yBara Ha BigMIHHICTb 34iIMNCHEHHSA 3aXUCTY Bif,
npeacTaBHULTBA Y KPUMiIHA/IbHOMY MPOBaOKEH-
HI, WO € uifikoM 3posyminum. Tak, J1.B. Knpu-
JIIOK BigMIYaE, WO MeToam 3OIMCHEHHS 3axXUCTY
iHTepeciB noTepninioro 6arato B YOMY MOXYTb
OyTU TakMMN X, 9K i MeToan 3OiINCHEHHSA 3axu-
CTy 00BMHYBa4YeHOro. Pasom i3 TMM BOHU MaloTb
pan BiAMIHHOCTEN, sKi BUMIMBaAIOTb i3 0cobnu-
BOCTEWN NMpoLEecyasibHOro nosiokeHHs 06BMHYBA-
yeHoro i notepninoro. B ob6rpyHTyBaHHA AaHOi
Tean J1.B. Kupuniok cTBepaxye, Lo HeobxigHo
MaTu Ha yBasi, Lo Ha 00BMHYyBa4eHOMY Ta 3a-
XWCHWUKOBI B KPUMiIHANIbHOMY MPOLECI HE NEXNTb
000B’30K OOKa3yBaHHA. A MoTepniimin Ta Noro
npencTaBHUK Y MEBHUX BUMaaKax MOXYTb HECTHU
Takuii Tarap y crnpaBax NpMBaTHOro 0OBMHYBa-
YEHHS, 3a HEOOXiAHOCTI OOIPYHTYBaHHS LMBINb-
HOrO NO30BYy Ta B iHWWX Bunagkax [6, c. 254.
Y cBow uyepry, l0.B. Jluciok 3BepTae yBary Ha
Te, WO npeacTaBHMK NoTepninoi ocobu aie Ha
nigcraBax Ta B pasi, gKWo cama notepnina oco-
6a 6yne BBaxaTu, WO B LbOMY € HeoOXioHICTb
[7, c. 161].

He MeHL nowmpernm € niaxia, NpuxmnnbHUKM
SKOr0 BWCJ/IOBMIOIOTb Mpono3uuii nepenbdbadynTtu
MexXaHi3aM1n NpeacTaBHMUTBA Ta 3axucCTy npas
noTepnifioro B KPWUMIHA/IbBHOMY MNPOBaOXEHHI
3a paxyHOK AepXxasu, a TakOX AOTPUMYIOTbCSH
OYMKN NPO HeoOXigHICTb BU3HAYUTM MigcTaBu
000B’A3KOBOI y4acTi npencraBHMKa NoTepnino-
ro B crpa.i. HaykoBLi BNEBHEHI, WO BiACYTHICTb
3aKoHOZAaB4YOi  pernameHTauii  000B’A3KOBOI
yyacTi agBokata — npencrtaBHMKa MNOTepnino-
ro B KPpUMiHaNbHOMY MPOBadXeHHi — CTaBUTb Y
HepiBHOMPAaBHE MOJIOXKEHHS Yy4yacCHUKIB Mpoue-
CY, WO He y3rogXyeTbCsl 3 MOJIOXKEHHAMN Y. 1,
2 cT1. 22 KIIK Ykpainn [8, c. 49; 9, c. 359]. I3
LbOro npuBoay Bny4yHO Bucnosuscs B.IM. Lwu-
Oiko, WO npobnema 3abe3nedyeHHs npasa Mo-
Tepninoro matn CBOr0 MPeAcTaBHUKA Y KOXHO-
MYy KPUMiHa/IbHOMY MpOBaXeHHi BUHUKNA HE 3
npunHatTam Hosoro KIK Ykpainm 2012 p., ane
3arocTpunach y 3B’A3Ky 3 MNPUAHATTSAM HOBOIO
Kogekcy i nosBOO B HbOMY HOBUX, paHille He
BiJOMUX KPUMIHANBHOMY rMpouecy YkpaiHu iH-
CTUTYTIB (IHCTUTYTY yKNagaHHS yroay npo npuv-
MUPEHHS MK MNOTEepniaiMM Ta Migo3poBaHUM
4n  0O6BUMHYBAYEHMM), HOBUX MPOLLECYaASIbHUX
ninn (ocobnuBO HernacHux cnigymx (po3LyKo-
BWX) Aii1), HOBMX MOMIOXEHb LWOAO0 30MpaHHa Ta
OLLHIOBAHHA O0Ka3iB nig Yyac gocyaoBOro pos-
cnigyBaHHS i B Cy0OBOMY MPOBaOXEHHI (U040
OONYyCTUMOCTI 40Ka3iB, OUIHIOBAHHA NOKa3aHb 3
Yy)XuxX CriB TOWO). HaykoBeLb Harosowye, Lo
BAXJ/IMBOIO MPOLLECYaNibHOKO rapaHTielo npas,
cB0O6OO/, Ta 3aKOHHMX IHTEPECIB NOTEPNiSIOro Mae
cTatn i 060B’AA3KOBA y4acTb Y KPUMiHANbHOMY
MPoOBaXeHHI npeacTaBHMKa NOTepninoro, Kosam
Moro ocobucToi y4acTi Ans Takoro 3axucTy
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HepocTtaTHbo [10, c. 310]. BusHaioum HaykoBy
LiHHICTb HaBeaeHMxX NO3WLLiK, BBaXXaemMo 3a Mo-
TPiGHE OOMOBHUTU BUCOBMEHI AYMKM BfAaCHUM
6ayeHHsaM Woa0 pPO3rngayBaHOro MNUTaAHHA 3
[0LaTKOBOIO aprymMeHTaLjelo.

MparHy4yn 3abe3nevynTy TePMIHONOrIYHY YiT-
KICTb, C/if, PO3MASHYTU NUTAHHS WOLA0 PO3MEX-
OBYBaHHS MOHATb «MPEeOCTaBHUK» i «3aXUCHUK».
BignosigHo oo n. 251 26 4. 1 ¢T. 3 KINK YkpaiHum
NPeacTaBHUK | 3aXUCHUK — Le Pi3HI y4aCHUKN
KpUMiHanbHOro npoeagxeHHda. OTxe, ogHa i Ta
cama ocoba (agBokaT) He MOXe BUCTYNaTu Of-
HOYaCHO 9K NPeacTaBHUK | 9K 3aXMCHUK (TOOTO
OyTn Bigpasy ABOMa y4yaCcHMKaMM MpoLecy).

Kpim upboro, 3rigHo i3 3akoHom Ykpainum «[1po
agBokaTypy Ta anBOKaTCbKy AisNbHICTb» Bif
05.07.2012 p. Ne 5076-VI 3axuCT TpPaKTyETb-
Ca 9K «BWAO agBOKaATCbKOi [AOiaSIbHOCTI, WO Mo-
narae B 3abe3neyeHHi 3axmcTy npas, cBobon i
3aKOHHUX iHTepeciB nigo3ptoBaHOro, 06BMUHYBA-
4YeHOoro, NigcyaHoro, 3acydXXeHoro, BMNpaBaa-
HOro, ocobu, CTOCOBHO $IKOi nepenbdadvyaeTbecs
3aCTOCYBaHHS NPUMYCOBUX 3ax04iB MeOU4YHOro
Y BMXOBHOIO Xapaktepy abo BUPIWYETbLCS MK-
TaHHA NPO X 3aCTOCYBaHHSA Y KPUMiHa/IbHOMY
rnpoBaaXeHHi, 0cobun, CTOCOBHO SKOi po3rnana-
ETbCA NMUTAHHSA NPO BUAA4Yy IHO3EMHIN OepXxa-
Bi (eKcTpaauLito), a TakoX ocobu, aka nputa-
raeTbCqd OO0 aaMIHICTPATUBHOI BigNOBIAA/IbHOCTI
nig, yac po3rngay crnpasm NpPo agMiHiCTpaTUBHE
npaBonopyweHHa» (n. 5 ct. 1). A npencras-
HUUTBO TIYMayuUTbCH $K «BWL, aOBOKATCbKOT
nianbHOCTI, WO nonsarae B 3abes3nedyeHHi pea-
nisauji npaB i BMKOHaHHI 0OOB’A3KIB KJliE€HTa B
UMBINBHOMY, rocrnogapcbkomy, afaMiHicTpaTuB-
HOMY W KOHCTUTYUIMHOMY CYOOYMHCTBI, B iH-
WMX OepXaBHUX opraHax, nepeg disavyHUMU Ta
lopnanyHUMKM ocobamm npae i 060B’A3KIB MO-
Tepnisioro nig 4Yac pos3rngny cnpas Npo aaMi-
HICTPaTUBHI NMPaBOMOPYLUEHHS, a TakOX Mpas i
060B’a3kiB MOTepninoro, UMBINLHOrO No3uBaya,
UMBINIBHOrO  BignoBigada Yy KpUMiHaNbHOMY
npoBagxeHHi» [11].

¢k 6auynmMo, 3ax1CT Ta NPeacTaBHMLUTBO — Le
Pi3Hi BUOM adBOKATCbKOI AisiSIbHOCTI, 9Ky nNpoBa-
OATb i Pi3HI y4acHMKM npouecy. 13 Lupboro npueo-
oy cnywHo 3ayBaxye M.I. MotopwuriHa, wo
«MOHATTHA «CTOPOHA 3axXUCTy» — e nepenodayeHi
KIMK YkpaiHnu y4yaCcHMKM KPUMiHaNbHOro npoBa-
IDKEHHS, Oia/bHICTb AKMX 06’edHaHa ChifibHOO
METO Ta (PYHKLiOHaNIbHOI CMNPSIMOBAHICTIO Ha
CMPOCTYBaHHS Nigo3pu 1 06BNUHYBaYeHHS, BCTa-
HOBJIEHHS HEeBWHYBATOCTi ab0 MEHLLOi BUHYBa-
TOCTI Nigo3ptoBaHOro, 06BMHYBaYeHOro, obcra-
BVH, WO NOM’AKLIYIOTb NOKApaHHS, BMKJIO4Yal0Tb
KpUMiHanbHy BignoBiganbHIiCTb abo € nigctaBa-
MW 0191 3aKPUTTS KPUMIHANBHOMO NPOBaAXEHHS,
3BiJIbHEHHS 0COOW BiO, KPUMiHaNbLHOI BiOMOBI-
nanbHocTi abo nokapaHHs» [12, c. 40].

Cnupatoyncb Ha 3acagm  KpPUMIHANbHOrO
NpoBaaXXeHHs, OOHIEID 3 AKMX € 3abe3neyvyeHHs
rnpaea Ha 3axucT, MW BiAHOCMMO ajBokaTa-3a-
XUCHMKA camMe [0 TUX y4acHUKIB npouecy, ki
npuTArytoTbcd, abo nputaryBannca (Maemo Ha
yBasi 3acygxeHoro, BuUNpaBOaHOro) A0 KpuMi-
HaNbHOI BIAMOBIAANBLHOCTI, cepepn, npouecyanb-
HUX NpaB 9kMx nepenbdadvyeHe i NpaBo Ha 3axXUCT
(ockinlbkn came BiH crnpude peanidauii LbOro
npasa), 6inbLL TOro, Le npaBo iM 3abe3neyvyeTb-
cs. AoBokaT, KU 3OiNCHI0E LEeN 3aXUCT, iIMEHY-

E€TbCA «3aXUCHUKOM», LLO BiAOKPEMIIIOE MOro BiA,
IHLUMX YY4aCHUKIB KPUMIHANBbHOI0o NMpPOBaXKEHHS,
FKi TeX HagalTb Yy NpoLueci NPoBaaKEHHA Npo-
deciiHy npaBHUYY OOMOMOryY, ane iHWUM y4yac-
HMKaM MpoLecy.

CkazaHe cCBig4YUTb, WO NpPeacTaBHUK, SKUNA
Hagae npodecinHy npaBHU4YYy JOMNOMOry no-
TepnisiomMy, UMBISIBHOMY MNO3UBavy, UMBINIBHOMY
BiANoOBigayy, TpeTih ocobi, Wwoaoo MaliHa sKoi
BUPILLYETbCA MUTAHHA NPO apeLwuT, PUOANYHIN
0co0i, Woao AKoi 3AiMCHIOETLCA NPOBAOXEHHS,
HE Ma€e HIFKOro BiOHOLWIEHHSI OO0 npouecyarb-
HOI AisNbHOCTI IHWOro y4acHuKa KpuUMiHanbHO-
ro NPoBaXEHHs1 — 3axMCHMKa. Y CBOIO 4epry,
3aXMCHUK He MNOBWHEH HapgaBaTu MpPOdECIiNHy
npaBHMYy AOMOMOryY UMBIIbHOMY NO3uBavy, LV-
BiIbHOMY BiAnoBigayvy, OpUANYHIA 0cobi, oo
SKOI 3AJINCHIOETLCSA MNPOBaOKEHHS, MNOTEepniso-
My, @ TakoX CBiOKy (00 Bka3aHi y4yaCHUKU Kpu-
MiHaNIbHOrO MPOBAaXEHHSA HE MPUTAryITLCS 00
KpUMiHanbHOI BiANOBIAANLHOCTI i IM HE NOTPIOHO
KOPUCTYBaTUCS NPaBOM Ha 3axmcT). Buxoaaum 3
BUKJIAOEHOro, Ha Hawl norngn, AOUisibHO B 4. 1,
2 cT. 58, 4. 1 cT. 63, u. 1 cT. 641 KIK YKpa-
THUN BUKJIOYUTU CJIOBa «SIKUIA Y KPUMIHANIbHOMY
NPoBa[XeHHi Mae NpPaBo BYTU 3aXUCHUKOM».

3yNMMHMMOCS e Ha OgHOMY MOMeHTI. 3rig-
HO 3 TEMOIO HaLoro OOCNIOKEHHSA Ha OKpemy
yBary, Ha Hawly AyMKy, 3aciyroBye rnpencraB-
HUUTBO TPeTbOi 0cobu, OO0 MalHa SKOoi BUPI-
LIYETLCA NUTAHHS NPO apewT y KpUMiHaibHOMY
MPOBaOXXEHHI.

3a cT. 642 KIMK YkpaiHu, Tpets ocoba, Lwoao
MariHa §KOi BUPILIYETbCA MUTAHHSA NP0 apeLuT,
Mae npaBO B KPUMIHANIbHOMY MPOBaOXEeH-
Hi MaTn npegcTaBHuka. Tak, y 4. 4, 5 c1. 642
KIMK YkpaiHn HOpMaTMBHO 3akpinaeHo HacTyn-
He: npeacTaBHUKOM TPeTboi 0cobu, LWoao
MalHa $SIKOi BUPILLIYETbCA MUTAHHSA MNPO apeLuT,
€ ocoba, gka B KPUMiHaA/IbHOMY MPOBaAXEHHI
Mae npaBo OYTM 3aXUCHWUKOM; MOBHOBaXKEHHS
npencTaBHMKa TPETbOoi 0Ccobi, WOa0 MaHa Kol
BUPILLYETbCSA MUTaAHHA NPO apeLuT, Ha yyacTb Y
KPUMIHaNBHOMY MPOBaOXXEHHI NigTBEPOXYIOTb-
cqa: 1) pokymeHTamu, nepegdayeHuMn ctaTTelo
50 KIK Ykpaiun (4. 5 c1. 642 KIK Ykpainn).
BkasaHe gae npaBo 3p0OUTU BUCHOBOK, WO B
JaHOMy BUMaaky NaeTbcs Npo agsokarta. Joaa-
MO, LLO BIANOBIAHO A0 4. 6 cT. 642 KI1K YkpaiHn
npeacTaBHMK TPeTboi 0cobu, LWOA0 MalHa AKOi
BUPILLYETBCA MUTAHHSA MPO apeLuT, KOPUCTYETb-
Cca npouecyanbHUMK MpaBamMn TPETbOi 0cobu,
o0 MarHa 4KOi BUPILLYETLCA MNUTaAHHA MNpPoO
apewT, iHTepecu §KOoi BiH npeacTtaBnse, a Ta-
KOX pa30M i3 OCTaHHbOK HaOiNEeHN M NPOLECY-
anbHUMN 06oB’a3kamu. Mpote KIMK YkpaiHn He
BKa3ye Ha npeacraBHMKA (KWK, 9K MU LEe NOMi-
TWUAW, € aABOKATOM) 9K Ha y4YaCHMKa KpUMiHasb-
HOrO MPOBaAXEeHHS, NPo WO ceig4aTb n. 25, 26
cT. 3 KIK Ykpainu.

3ayBaXxMMoO, WO TMpoLecyanbHUN  CTaTyc
ajBokaTa, gKUA Hajae npodecinHy npaBHUYY
nornomory TpeTin ocobi, Wwoao MarHa saKoi BU-
PiLLYETLCA NUTAHHSA MPO apeLuT, Ha Hawy AyM-
Ky, HEe Y3roXyeTbCq 3 pakTUYHUM CTaHOBULLEM
TPEeTboi 0COBU Yy KpUMiHANIbHOMY MPOBAAXKEHHI.
OOGrpyHTYEMO LIE HACTYMHUM.

JopeyHo Harapatu, WO apewT mariHa BXO-
OUTb 00 nepeniky 3axofiB 3abe3nevyeHHs KpUMi-
HaNbHOro NPOBAMKEHHS, AKi Mal0Tb K NPOLECY-
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anbHWUN, TakK i BUPaXXeH NpMMyCcoBUIN XapakTep
3 0OMEeXeHHsAM npaB JIloAMHN, Y TOMY 4YuUChi 1
KOHCTUTYUinHKMX [13, c. 256]. CkasaHe BunpaB-
OOBYE MNO3ULiI0 3aKoHOOABUS, SKWUA Hagingde
TpeTio 0coby, WOAO0 MalHa $KOi BUPILLYETHCS
MATaAHHA NMPO apeLwT npaBamu W 0060B’A3Kamu,
nependbadeHnmun KIMK YkpaiHn gna nigo3piosa-
HOro, obBuMHyBa4YeHoro. lpoTe gaHa obcTaBu-
Ha, HasIBHICTb $IKOi N cnyryeana niacTtaBolo AJ1s
BM3HAYEHHS 3aKOHO4ABLLEM CaMe Takoro npoue-
cyasibHOro ctaTycy TPeTboi 0codu, LWoao MarHa
SIKOI BUPILLYETLCS MUTAHHA NPO apeLuT, 3yMOB-
JIIOE BUHWKHEHHS mMpobnem nig yac rnpoBefeH-
HSl, Hanpwuknag, OonuTy uiei ocobu. 3okpema,
O.10. TaTtapoB 30cepeaxye yBary Ha TOMYy, LLO
AKLWO TPeTs ocoba HagineHa npaBamu, nepef-
6a4eHMIN 3aKOHOM A1 Nig03poBaHOro, 06BuU-
HyBa4YeHoro, i 04HO4YaCcHO iCHYE HEOOXiAHICTb O0-
nuTy ii 9K CBiZKa, Taky 0CO0yY Cnig4min, MPoOKypop
HEe MaloTb MpaBo Mi4 Yac JonuTy nonepemxatu
NMPO KpUMiHaNbHY BiANOBiAANbHICTL 3a CT. 384,
385 KK Ykpainu [14]. o ckasaHOro mogamo,
Wo KpiM npobnem, aKi CTOCYIOTbCH MPOLEcy-
anbHOro NOPsaAKy AONUTY TPeTbOoi ocobu, Woao
MariHa §KOi BUPILYETbCA MUTAHHA NPO apeLwT,
cnig nam’atatu we n Te, Wo, 9K crnpaBensimeo
3ayBaxye O.B. Bepxornag-IepacumeHko, Taka
ocoba He NoBMHHA OyTM O0OPOCOBICHMM Haby-
BayeM MaiiHa, LLIO BUMIMBAE 3 aHanizy abs. 3 4. 4
cT. 962 KK YkpaiHm, a63. 2 4. 10 ct. 170 KIMK
Ykpainn [15, c. 22]. Bigatak ctae o4eBugHUM,
Lo TpeTsd ocoba, Woao ManHa 9Koi BUPILLYETHCSH
NUTaHHA NPO apewT, Oyayyn HagineHa npaBamu
nigo3ptoBaHoOro, 06BMHYBA4YEHOro, Mae MpaBo
OpaTn akTUBHY y4aTb Yy AOKa3yBaHHi BionNoOBiOHO
BJIACHUX IHTEpeCiB, sIKi BOHA 3axuLLUaE.
HaBepgeHe [03BONUTH BU3HAYUTM MNPOLLECY-
anbHUI cTaTyc agBokaTa, gk Hagae npode-
CiliHY npaBHMYYy OoOMNoMory TpeTin ocobi, wono
MariHa §KOi BUPILLYETbCA MUTAHHA NP0 apeLuT.
Bucnosumo aymky, Wo 6inblu NOriYHMM ang aa-
BokaTa Oyae HaliMeHyBaHHS He «MpencTaBHUK»,
a «3axXUCHUK», 3 BiAHECEHHSM MNOro (pasom i3
TPEeTbOoo 0CcoO010, OO0 MaiHa AKOI BUPILLYETh-
CSl NNTAHHS NPO apewT) OO CTOPOHU 3axUCTYy.
Beaxkaemo 3a gouinbHe 3anpononysatu n. 19
4. 1 cT1. 3 KIK YkpaiHn, oe BkasaHi «CTOPOHWU
KPUMIHaNbHOro NPOBaAXeHHSA» 3 BOKY 3axuUCTy,
OOMOBHUTN BKa3iBKOK Ha TpeTio 0coby, Lono
MariHa $IKOT BUPIWYETLCS MUTAHHS MNpPO apewT
Ta Moro 3axmcHuka. Cnig TakoX AOMOBHUTU
n. 25, 26 4. 1 c1. 3 KIK YkpaiHm BKa3iBKOO Ha
Te, WO 3aXMCHUK TPeTboi ocobu, Woao mairHa
SIKOI BMPILLYETLCA MUTAHHA MPO apeLwlT, € y4ac-
HUKOM KPUMIHANbHOro i CyLOBOro npoBamXeH-
Hs. BignoBigHO, € CEHC BHECTU 3MIiHM Ny TEKCT
4. 4 cT. 64 2 KIK YkpaiHn BKasiBKOK Ha 3axuc-
Huka. Kpim TOro, BapTo BHECTW AOMNOBHEHHS | A0
n.54.1ct. 1Tan. 34. 1cT. 19 3akoHy YkpaiHm
«[1po apgBoKaTypy Ta afBOKaTCbKy AiASIbHICTb»
Big 05.07.2012 p. Ne 5076-VI BkaziBkoto Ha Tpe-
TIO 0CO0Yy, WOAO MalHa SKOi BUPILLYETLCA MK-
TaHHg Npo apewT,aBnN. 94. 1 ¢ct. 1, n. 54. 1
cT. 19 nepen6aunTn cepen iHWUX i IPUANYHY
0co0y, WOoA0 AKOi 3AiINCHIOETLCA NPOBAXKEHHS,
fika He BKJl0YEeHa BKa3aHMM 3aKOHOM YKpaiHw

0O rneperniky ocib, aki MalTb NpaBO Ha npen-
CTaBHMKa.

BucHoBku. ligcymoBylo4n HaBeoeHe, Moxe-
MO 004aTu, WO AO0CHIOXKEHHS OKPEeCNeHMX HamMu
NPo6NeMHUX nuTaHb, [O03BOJINIO PO3POOUTK
aBTOPCbKi NPONo3unuii Woa0 BHECEHHSI 3MiH 00
neskmx HopMm KIK Ykpainu. CnogiBaemocs, ue
CNpUATUME BOOCKOHANIEHHIO BITYN3HAHOIO KpU-
MiHa/IbHOrO MPOLLeCyasibHOro 3aKOHO4ABCTBA.
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