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KaHJIUJAT OPUJINIHAX HAyK, aCHCTEHT Kadeapu
TpyAOBOTO MpaBa HarioHaIbHOTO HOPUIHMYHOTO
yHIBEpCUTETY iMeHi SIpociaBa Mymporo

3ABOPOHA MIPUMYCOBOI IPAIII SIK TPUHIIUII TPYJTOBOI'O ITPABA

V¥ crarTi gocinimkeHo 3a00poHy MPUMYCOBOT TIpalli sIK IPUHIKI TPY1oBOro rnpasa. OcoOnuBy yBary npuaijeHo mpa-
BOBOMY PEryJIFOBaHHIO IIPUMYCOBOT IIpalli B MDXKHAPOJHUX HOPMATHBHO-IIPABOBUX aKTaxX Ta y BITYU3HSIHOMY 3aKOHO/IAB-

CTBI.

KurouoBi cioBa: npuHiunu npasa, 3a00poHa MPUMYCOBOI Mpaili, 000B’sI3K0Ba Mpalls, IPUHIKUI CBOOOIH Ipalli,

MEPEBEICHHS Ha 1HIITY POOOTY.

IlocTranoBka mpoodaemu. [IpaBo Ha mpamio
€ HEBiJ’€MHUM IIPAaBOM JIFOJMHHU, a JiepKaBa BiAMOBI-
JANBHOIO 100 peatizalii uporo npasa. [IpaBo Ha npa-
ITI0 3HAXOIMTHCS B IIEHTPI YBaru HayKH TPYIOBOTO TIpa-
Ba K OJHE 3 HANBAXXJIUBIIINX COL[1AJIbHO-EKOHOMIYHUX
IIpaB, OCKUIBKH 3 PABOM Ha IPalLllo OB’ sA3aHi BC1 1HII
mpaBa Ta 000B’sI3KH MpalliBHUKA. 3a00pOHY ITPUMYCOBOT
mpani B YKpaiHi BCTAHOBJICGHO Ha KOHCTHTYILIHHOMY
piBHi. [Ipote Konctutyis, sk i iHIIi HOPMATUBHI aKTH
VYKpaiHu, He MiCTHTh BU3HAYCHHS TOHTTS «IIPHAMYCOBa
npatst». [lopyiieHHs npuHIumy 3a00pOHU TIPUMYCOBOT
mpati mo36asisie 0co0y mpasa MIOA0 CBIIOMOTO Ta JI0-
OpOBUIBHOTO BCTYITY JI0 TPYAOBUX BiIHOCHH.

Cran jnociaigxeHHsi. 3a00poHa IPUMYCOBOI ITparli
SIK TIPUHIIUT TPYIOBOTO IIpaBa MPAKTUIHO HE i Israia
KOMITJIEKCHOMY JTOCITIJDKEHHIO B HAyKOBIH JliTeparypi.
Jluie okpemi HarpalrfoBaHHs, 1110 OB’ SA3aHi 13 3aKpin-
JICHHSIM [IPUHIIMITY, OYJIH IPEIMETOM YBaru B HAYKOBHUX
nparpsix JI. FO. Byrpoga, B. B. XKepnakoga, P. I. Konnpa-
theBa, O. M. Kypennoro, P. 3. JliBmung, I1. 1. [Tunu-
nenka, C. M. Ilpununka, O. 1. IIpoueBchkoro,
A. M. IOmixo, O. M. fIpomeHka.

BuxkJian ocHoBHOro marepiady. [1inx npuHIMnamMu
TPYJAOBOTO IMpaBa CliJl pO3yMITH 3aKpiluieHi B mpasi
OCHOBOIIOJIOXKHI iJ1eT (3acajin), 10 BUPAKAIOTh TPABOBY
IIPUPOTY, HAHBAKJIUBIII BIACTUBOCTI I O3HAKH, 3araiib-
HY CIPSAMOBaHICTh HOPM TPYJOBOTO MpaBa YKpaiHU.

[Tpv BU3HAUCHHI IPUHITUITY K KATETOPii, TPaBOBOTO
SIBHII[A aBTOPH CIIOBHUKIB BUXOJISATH 13 TOTO, IO 1€ TIO-
HATTS JIATUHCHKOTO MOXOMKeHHs. [Ipunuun (Bix nar.
principum — OCHOBA) — KepiBHa i/1esl, TOJIOBHE ITPABHIIO
MOBEIiHKH. Y TIIyMadHOMY CIOBHUKY B. Jlans mix npun-
LIUTIOM PO3YMIETbCSA HAyKOBUI YU MOPaJIbHHIA MOYATOK,
3aCHYBaHHS, TPABHJIO, OCHOBA, BiJ SIKOT HE MOXKHA BiJl-
crynaru [1, c. 431].

V cydacHOMY TIIyMaqyHOMY CJIOBHHKY 3 YKPaiHCBKOL
MOBH ITiJl IIPUHITUTIOM PO3YMIIOTh YOTHPH Ba)KITUBUX

MTOJIOXKECHHS: 1) OCHOBHE BUXIJIHE TOJIOKEHHSI SIKOi-He-
Oyzb HAyKOBOI CUCTEMH, TEOPii, 11€0TOTIIHOTO HAMIPAMY
Ta iH.; 2) 3acaja, OCHOBHHU 3aKOH SKOT-HEOYIb TOUHOT
HayKH; 3) TpaBWIoO, MOKJIaJIEHEe B OCHOBY JiSNIBHOCTI
AKoi-HeOyIb OpraHi3ailii, ToBaprcTBa TOIIO; 4) TepeKo-
HaHHs, HOPMa, MTPABHIIO, SIKAM KEPYEThCS XTO-HEOYIb
Y JKUTTI, IOBEIHII; KaHOH [2, c. 899].

3 ¢inocodcbkoi TOUKH 30py Lis KATEropis po3risiia-
€TBCSl y TBOX OCHOBHHX 3HAYCHHSX: y MEPLIIOMY — ITiJ-
CTaBa, 3 SAKOI CITiJI BUXOJAWTH Ta SKOK HEOOX1JHO Kepy-
BAaTHUCS B HAYKOBOMY ITi3HAHHI YX MPAKTHYHIN TisTTBHOC-
Ti; @ B IPYTOMY — SIK BHYTPIIIIHE TEPEKOHAHHS JIFOIHU,
0 BU3HAYa€ i1 CTaBJIEHHS 10 MIHCHOCTI, HOPMH TIOBe-
JiHkH 1 aismmbHOCTI [3, ¢. 309]. OcranHil miaxin pos-
DA€ MIPUHIIMIT SIK CHHOHIM >KUTTEBOT MO3HIIIT JTFOMUHH
B CYCITIJIBCTBI.

VY ropunuuHiit JiTeparypi miJ NpUHIMIAMHI IpaBa
PO3yMilOTh HOTO KepiBHi 3acaau (imef), ki BU3HAYAI0Th
3MICT 1 CIIPSIMOBaHICTh MIPABOBOIO PErYJIFOBAHHS CYyC-
MUIBHUX BITHOCHH. 3HaYEHHS IPUHIHUIIIB IPaBa MOJISTae
B TOMY, III0 BOHH B CTUCJIOMY BUIVISII1, KOHIICHTPOBAHO
BiJI0OpaKar0Th HAWCYTTEBIII PUCH TIPaBa, € HOTro KBIiHT-
€CeHIIier0, «oomuausam» [4, c. 128].

JI. C. SIBmu 3a3HauaB, MO MPHUHIIKITK [IPaBa — I I0-
YaToK, BiJNPaBHI 1Jiei MpaBOBOTO OYTTS, SIKi BTITIOIOThH
HaWBaXXJIMBIII 3aKOHOMIPHOCTI Ta yCTO1 1aHOi CYyCTiJIb-
HO-CKOHOMIYHOI (hopMallii, € OMHOPITHUMH i3 CYTHICTEO
IpaBa Ta CTAHOBISTH HOTO TOJIOBHHUU 3MICT, 110 Xapak-
TEPU3YETHCS YHIBEPCATBHICTIO, HAHOLIBIIO iMIIepa-
TUBHICTIO 1 3arajibHUM 3HaYeHHsM [5, c. 11].

JlocnipKyrour MPUHIIAITK TPYAOBOTO MpaBa YKpai-
Hy, C. M. ITpununko ta O. M. fIpoieHko BU3Ha4YMIN IX
SIK BiANpaBHIi i€l iCHyBaHHS MpaBa, 10 BUPaXKaloTh
HaBaXKJIMBIMII 3aKOHOMIPHOCTI 1 ITiIBAJTUHU JaHOTO
THUITy JICP>KaBH 1 MIpaBa Ta € OJHOMOPSIKOBUMH 13 CyT-
HICTIO IIPaBa 1 CTAaHOBJIATh FOJIOBHI HOTO pUCH, BiAPI3HS-
FOTHCS YHIBEPCAIbHICTIO, BUIIIOKO IMITEPATUBHICTIO 1 3a-
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raJbHOBU3HAHICTIO, BIIIOBIZAIOTE 00’ €KTUBHIA HEOO-
X1THOCT1 TOOY/IOBH 1 3MIIIHEHHS TIEBHOTO CYCIJIBHOTO
nany [6, c. 35].

O. I. TIpotuieBchbKUi, BUXOSYH 13 PO3YMIHHS ITPUH-
IIUIIB TpaBa, po3IMsLAac iX y ABOX acmekrax. Bixmo-
BIIHO 0 MEPILOTo, MPUHLIMIIH, CPOPMYIbOBAHI BUE-
HUMH-IOPUCTaMH, BUCTYTAIOTh SIK (yHIaMEHTaIbHI
i71ei, mo BiAOMBAIOTh JOCATHEHHS MPABOBOI TYMKH Ta
ICHYIOTh Ha PiBHI HayKOBOi, MpodeciiHol mpaBoCBio-
MocTi. Jlpyru#i miaxin BU3HAYAE IPUHITUITH ITpaBa SK
3araJibHO000B SI3KOB1 BUMOTH, 1[0 ICHYIOTH SIK HOPMH-
npuniunu [7, c¢. 31]. Came TOMy HalBa)XKJIUBILIOO
BJIACTHBICTIO, IO BiJPi3HSIE PUHIIKIT IIPaBa BiJI PaBO-
BO{ HOpMH, € iX yHiBepcanbHiCTh. BoHa momsrae B Tomy,
IO IPUHIIUITH [IPaBa BUPAKAIOTh HAWOUIBII TIOBHY Ta
3MICTOBHY KapTHHY 3aKOHOMIPHOCTEH CYyCHiJIbCTBA
B I0pUINYHIN napuni. Hopmu mpasa, Ha BiAMiHY Bix
MPHUHIIMITB, MAIOTh MEHIII TPUBAJIE KHUTTS, OCKUIBKH
MPHUHITUIH 3ATAIIAI0THCS HE3MIHHIUMH, 3 HOPMH — CKa-
COBYIOThCS 200 3aMiHIOIOTHCS 1HITUMHU.

B. L. [IpokorneHko OB’ A3y€ NPUHIMIN TPYIOBOTO
MpaBa 3 TPYIOBUMH NIpaBaMU i 000B’s13KaMu Cy0’ €KTIB,
BKa3yIOUHW Ha Te, [0 EKOHOMIYHI 3aKOHOMIpPHOCTI opra-
Hi3aIlil mpari Ta po3noiTy 3HaXOATh CBOE BUPAKCHHS
B OCHOBHUX IPaBOBUX MpHUHIMMIAX [§, c. 126].

B. C. BeHenukToB 3aiimMae IpoOTHIICKHY TTO3HIIIIO,
OOTPYHTOBYIOUH CBOIO TYMKY THM, 110 IPUHIUIH CYC-
MUTBHOT OpraHizariii nparii i TpyJI0BOro mpasa He MOXKHA
BHM3HAUaTH SIK OCHOBHI TPYAOBI IpaBa Ta 000B’SI3KH
rpOMaJisiH, IKUMH € TIPaBO Ha Mpallio, IpaBo Ha Bimo-
YHUHOK, IPaBO Ha MaTepiajibHe 3a0e3MeueHHs Ta iH.
OCKITBKH TIPABO SIK CYKYIHICTh HOPM HE MOXE OyTH
OJTHOYACHO 1 10r0 MPUHLIUIIOM, TO i MPaBO Ha KOHKPET-
HO BHU3HAYCHE COIliajbHEe 0JIaro He MOXKe OyTH KepiBHOIO
1JICE€r0 TTPABOBOTO PETYIIFOBaHHS TPYIOBUX MPABOBIIHO-
cuH [9, c. 45].

CJ1i TOTOINUTHCS 3 TAKOIO TyMKOIO, OCKLTBKH MTPHH-
UM TIPaBa € MATPYHTSIM U1l GOPMYBaHHS HOPM, Y SIKHX
3aKPIIJIFOIOTHCS TPY/IOBI ITpaBa Ta 000B’ A3KH CTOPIH TPY-
JOBHX TPaBOBIAHOCHH. [IpHHINTIN BU3HAYAIOTH 3MICT
HOPM, Y TOMY YHCII ¥ THX, SKAUMH 3aKPIMJICHO TPaBOBUH
cTaryc cy0’€KTIB TPYAOBHUX MIPABOBIIHOCHH.

V ct1. 43 KoHctuTyii YkpaiHu 3aKkpiIuieHo, 10 KO-
KEH Ma€ TPaBo Ha MpaIlko, 0 BKIOYAE MOKIUBICTD
3apo0IIATH co01 Ha JKUTTA MPaLElo, SIKY BiH BUIBHO cO0i
obupae abo Ha Ky mOTOMKyeThcs. OTXxe, IpaBo Ha
MPALlio TOB’sI3aHE 3 TOOPOBUIEHUM BHOOPOM pOAy Ii-
SITBHOCTI, ipodecii, Micug poOoTH 1 cBOOOIO0 Mpalli K
CcBO0OOIOI0 KOXKHOT JIOAWHU PO3MOPSIKATUACS CBOIMH
3MiOHOCTSIMHE 10 Tipari. Peamizarist oco0oro cBO€ET 31aT-
HOCTI JIO Ipalli yepe3 yKIaJeHHs TPYIOBOrO JOTOBOPY
HaWOIIBII MOBHO BijoOpaxae peaizaliio IpHHIUITY
cBOOOMN TIparli Ta BUKITIOYAE TPUMYCOBY ITPAILIIO.

YV MiXHapoIHO-IPaBOBii chepi OCHOBHUMHU TOKY-
MEHTaMH, 10 CIPSIMOBaHI Ha 3a00pOHY IPHUMYCOBOI

npaii, € Mi>KHapOJIHHUN TAKT MPO TPOMAISTHCHKI 1 IMOJTi-
TH4HI TipaBa 1966 p. (c1. 8) [10]; MixkHapOAHUH MaKT
IIPO €KOHOMIUHi, CoIlialibHi 1 KyJabTypHI mpasa 1966 p.
[11], B sskoMy TiepenOadeHo PaBO KOXKHOI JIIOJMHHA 3a-
poOIIsATH cO01 Ha )KUTTS TpaIero, Ky ocoda BiTbHO 00U-
pae abo Ha sIKy BUTBHO IOTOKY€eThes (CT. 6); KoHBeH1is
MOII Ne 29 mpo npumycoBy 4u 000B’SI3KOBY TPAITIO
1930 p. [12]; Konsentist Ne 105 mpo ckacyBaHHS TIpH-
MycoBoi npaui 1957 p. [13].

3rigHo 3 Kousenniero MOIT Ne 29 npumycoBoro
rpariero € Oyb-sika po0oTa, IO BUMAraeThcs Bij Oy/ib-
SIKOT 0COOM i1 3arp03010 OYIb-SIKOTO MMOKapaHHs, IS
SIKOT 151 0co0a He 3aIpOoIOHyBaIa JOOPOBIIEHO CBOIX
mocyT (1. 1 ct. 29). IIpuMycoBa mparist MoXe TaKoxX
MIPOSIBIIATHCS SIK 3aCi0 MONITHYHOTO BIUTUBY Y1 BUXOBAH-
HS; K 3aCi0 ITOKapaHHs 332 BHCIOBIIOBAHHS IIEBHUX
MOJIITUYHHUX TOTIISIIB UM 17I€0JIOTIYHUX TIEPEKOHAHbD,
MIPOTUJICKHUX BCTAHOBJICHIN MOMITUYHIHN, COIIabHIN YK
EKOHOMIUHIH CHCTEMI; SIK METO/T MOOLTI3aIliT Ta BUKOPHUC-
TaHHS po00Yoi cHiH T OTPed EKOHOMIYHOTO PO3BH-
TKY; SIK 3aci0 MiATpUMaHHS TPYAOBOI1 TUCIUILTIHU; SK
3aci0 MmoKapaHHs 3a y4acTh y CTpaiiKy; sk 3aci0 auc-
kpuminamii (c1. 1 Korsenmii MOIT Ne 105).

3 HaBEJICHOTO BUXOJUTH, 110 MPUMYCOBA Ipals Xa-
PaKTepH3y€EThCS HASBHICTIO TBOX 00OB’S3KOBHX O3HAK,
K1 MarOTh IOpUIUYHE 3HaYeHHs. [lepmriii mpuramMaHHa
BiZICyTHICTb JOOPOBLIBHOTO BOJICBUSIBICHHS BCTYIIY JI0
TPYAOBUX MPABOBITHOCHH UM BHKOHAHHS POOOTH; APY-
Tl — MOKITMBICTB 3aCTOCYBaHHS IOKapaHHS YU HACHITb-
CTBA y BUMA/IKY BiZ]MOBH BiJ] BUKOHAHHS POOOTH (HAIPH-
KJIa]1, 3BUThHEHHS 200 HEAOITYIICHHS 10 pOOOTH, TPOIIO-
Bl yTpuMaHHs 200 TI030aBJICHHS MPeMii).

IIpn BU3HAUEHHI CYTHOCTI NPUMYCOBOI Ipai
CIIiJT PO3MEXYBATH TaKi MOHATTS, K IIPUMYyCOBa» Ta
«000B’SI3K0Bay TIpalls, sIKi BHKOPHCTOBYIOTBCS SIK Y Ha-
3B1, TaK 1 B 3micTi Korsenmii MOIT Ne 29,

XapakTepu3youn IPUMYCOBICTD SIK O3HAKY ITiTHE-
BUTBHOI TTpalli, CJIiJ 3BEPHYTHCS 10 HOPMYIIH, SKY MPO-
nonye B. B. Xepnakos: «HeoOxigHa abo BumyiieHa
pard — IIe Mparsl, MOTHBHU JI0 SKOi 3HAXOSTHCS 30BHI
o0 “‘eg0” JIIOIMHY 1 K1 3 HEOOX1IHICTIO Ta 3aKOHO-
MIpHICTIO TiIBOAATH ii 10 BUKOHAHHS poboTH. [i mpu-
MYCOBHI XapaKTep HE 3aJIeKHUTh BiJl CTYIICHS JIETKOCTI,
3 SIKOKO CY0’€KT BIITYKYEThCSI Ha 30BHIIIHI OOCTaBUHH
Ta BUKOHY€ poOoTy» [14, c. 36].

Ha nymky O. 1. IIponeBcbkoro, He MOXKHa OTOTOX-
HIOBaTH NMPUMYCOBY TIPAITIO 3 TIOHSTTSAM HEOOX1HOT Ipa-
ui. [IpumycoBa abo 060B’s13k0Ba mparis, sk e chopmy-
apoBano y Koneenmii MOIT Ne29, — Ta pobora, BuKo-
HaHHS SKOT BUMAaraeTbcs BiJl Oynb-sKOl 0coOM Mij
3arpo3010 MOKapaHHs 3a BiAMOBY BiJl il BUKOHAHHS.
HeoOxiaHa npalis — BKpaii moTpiOHa, 3aKOHOMIpHA Tpa-
1. Ko % MoBa #jie mpo 000B’SI3KOBY ITPaIlto, TO BiJl-
pazy 3’sBISE€THCS BIATIHOK TOBUHHOCTI, IPUMYIITyBaHHS,
npuHeBoyieHHs [15, ¢. 103].
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Cawme Tomy B. B. JKepHakoB Bij3Havae, 1Mo mpumy-
coBa Mparsl BiJpi3HAETHCS BiJ HEOOXiTHOT 32 TAKUMH
O3HaKaMH: 1) B MPUMYCOBIH mpaii 3aBxau € cy0’ eKT
npuMycy (ocoba abo opraH, B KOMIIETEHINIO KO BXO-
JIUTh OpTaHi3allis mpami B IIMPOKOMY PO3yMiHHI), a B
HeoOXiHiii npali — 11e 00’ eKTUB1 00CTaBUHM; 2) B IPH-
MYCOBI# TipaIti 000B’I3KOBHUM €JIEMEHTOM € TIPUMYC, 110
XapaKTePU3y€EThCs HASIBHICTIO FOPUIUYHOTO 3B’ 13Ky MK
«IOBHOBKHUM» Ta «3000B’13aHUM» Cy0’€KTaMu, HE0O0-
XiJIHa mparis BiA0yBa€eThCs B PE3YJbTATI YCBIIOMIICHHS
0c00010 11 HeoOXiTHOCTI 1 KOPUCHOCTI; 3) MpUMYyCOBa
mpats B OUTBIIOCTI BUMAIKIB BUKOHYETHCS B iHTEpecax
JIep’KaBH, CyCIUIBCTBA, MiIMPHUEMCTBA, POOOTONABIIS.
Heo06xigna npars Mae yTuiiTapHuil Xapakrep; 4) npu-
MyCOBa Mpallsl XapaKTepUu3y€eTbCs MEHIIUM CTYIIEHEM
30Iry 30BHIIIHIX ()aKTOPIB Ta BHYTPIIITHEOTO MEPEKOHAH-
HS JTIOAWMHY, a HeoOXiHa Mparls, HaBIAKU, XapaKTepH-
3y€TbCS 3HAYHUM CTYIIEHEM 30ir'y 30BHIIIHIX Ta BHYT-
pitrHix (akropis moa0 i BukoHanHs [14, c. 36-37].

[TpuauHO0 HEOOX1THOT IIpai JFOAUHH € 1i BHYTpiII-
HE TIEPEKOHAHHS Ta 0co0MCTe DaXkaHHsI 1100 peatizaLii
CBOTO HEBIJI'€EMHOTO TIpaBa Ha mpariro. HatomicTs s
IPUMYCOBO] ITparli XapaKTEPHOIO € HAsIBHICTH MIPUMYCY
(THCKY) Bix cy0’€KTa, IO HE BUKOHYE POOOTY.

Crarts 43 KoHcrutyiii YkpaiHu BCTaHOBHUIIA 3a-
OOpOHY IPUMYCOBOI ITpalli Ta BU3HAYMIA BUJIH TPYIIO-
BOT IsITBHOCTI, SIKi HE BBa)KalOThCA IPUMYCOBOIO ITpa-
niero. Lle, 30kpema, BilichkoBa a00 anbTepHATHBHA (He-
BilichbKOBa) CiIyx)0a, a Takok poboTa uu ciyx0a, sika
BUKOHYETHCSA 0CO00I0 32 BUPOKOM YU IHIIUM PILICHHIM
cyay abo BIJIMOBIJHO JIO 3aKOHIB PO BOEHHHH 1 PO
HaJ3BUYalHUM cTaH. BCTaHOBIEHHS Takoi KOHCTHUTY-
HiifHOT rapaHTii HiKOM BiJAMOBiAa€ MPOTOJOUIEHUM
MPUHITUIIAM TIPaBa.

VY cr. 5' K3nll YkpaiHu BCTaHOBJICHO HU3KY FOPH-
JUYHUX TapaHTiid, 1o 3a0e31euyoTh peajizallito npasa
Ha TMpaIio Ta MpalreBIamTyBands. JlepkaBa rapanrye
Mpale3aaTHIM IPOMaJisTHaM, SKi OCTIHHO TPOKHUBAIOTh
Ha TepuTopil Ykpainu: BiibHUN BUOIp BUAY AisNIBHOCTI;
Oe3IIaTHe CIPUSHHS JACPKABHUMH CITy:)KOaMH 3aifHs-
ToCTi y mig0Oopi miaxoasmoi poOoTH i mpareBIamTyBaH-
Hi BiJIIIOBITHO JIO MIOKJIMKAHHSI, 3110HOCTEH, podeciiiHol
ITiITOTOBKH, OCBITH, 3 YpaXyBaHHIM CyCIUTbHHUX TIOTPEO;
HaJIaHHS MiAMPUEMCTBAMH, yCTAaHOBAMH, OpTraHi3amisIMu
BiJIIIOB1JTHO JI0 iX MOMNEPEIHbO MOJaHUX 3a1BOK POOOTH
3a (haxOM BHUITyCKHHUKAM JICp>KaBHUX BUIIMX HABYAJIHHUX,
npodecifHIX HaBYATbHO-BUXOBHUX 3aKIIa/liB; Oe3mar-
HE HaBYAaHHS 0e3pO0ITHUX HOBUX Mpodeciid, mepemi-
TOTOBKY B HABYAJILHUX 3aKJIa/iaX ab0 y CHCTEeMI JIeprKaB-
HOT cITy»0U 3aifHATOCTI 3 BUTLIATOO CTUIICH/IIT; KOMITCH-
caiio BIANOBIHO A0 3aKOHOJABCTBA MaTepiallbHUX
BHUTpAT y 3B’sI3Ky 3 HAIPaBJICHHSM Ha poOOTYy B 1HIIY
MICIIEBICTh; MPABOBUH 3aXHCT BiJl HEOOTPYHTOBAHOI BiJl-
MOBH Y MIPUHHATTI Ha poOOTY 1 3aKOHHOTO 3BLIbHEHHS,
a TaKOXK CIPHUSTHHSI Y 30€peKeHHI POOOTH.

TpymoBwuii OTOBIp € OJTHIEIO 3 OCHOBHHUX (OPM pe-
anmizamii KOHCTUTYIIITHOTO MpaBa rpoMaisH Ha MpaIlo,
SIKUU J103BOJIsIE 0CO01 BUSHAYUTH CBOE TMPABOBE IMOJIO-
JKEHHS Ha KOHKPETHOMY IiJIMIPUEMCTBI, YCTAHOBI YH
opranizaiii. CBo00/a YKIIaZIeHHSI TPYIOBOTO TOTOBOPY
nependayae, MO CTOPOHU TOOPOBUIBHO BCTYMAIOTh
y TPYIOBI BITHOCHHHU Ta 332 B3a€EMHOIO 3T0JIOF0 BH3HA-
4arTh HOro yMoBH. ToOTO CBOOO/IA TPYAOBOTO JOTOBOPY
03Hayae, 110 CTOPOHHU: 1) TPYAOBUX MPaBOBIJHOCHUH
BUTbHO OOMPAIOTH TPYAOBY AiISUIbHICTH a00 BIJIBHO IO~
TOJDKYIOTHCS, BUKITFOUAIOUH IPUMYCOBY TIPAIIio; 2) BCTY-
Ma04u B TPYIOBi BiJHOCHHU, TOOPOBIIBHO YKJIAJAI0Th
TPYIOBHH JIOTOBIP 1 MOXKYTh HOTO pO3ipBary; 3) yKiaaa-
104U TPYAOBHH TOTOBIp, IPArHyTh 1O TPUBAIOUUX TPY-
JIOBHX BiJIHOCHH.

CBo0oyia mparii /i mpariiBHUKa repeadadae Mox-
TUBICTH Y BUOOPI poOoTonaBIs ((PpiznIHOT a00 FopUIry-
HO{ ocoOm), micust poOOTH, POOOUOTO MicCIs, TPYAOBOI
(hyHKIIIT, OIJIaTh Tpalli 3a CBOX poOOTY; a Jijist poOOTO-
JIABIIS — [TPAaBO CAMOCTIHHO OOMpAaTH MpalliBHUKA, BU3HA-
YyaTu po3Mip 3apo0iTHOT IIaTH, BECTH KOJIEKTHBHI Iiepe-
TOBOPH Ta YKJIaJaTH KOJCKTUBHI JOTOBOPH, IPUHMATH
JIOKaJIbHI HOPMATHBHI aKTH B MEKaX CBOET KOMIICTEHII1,
CTBOPIOBAaTU 00’ €JHAHHS POOOTONABIIIB.

CBo0Ooma mparii, BKIIOYal0ud [IPpaBo Ha MpPaIlio, He-
CyMICHA 3 IPUMYCOBOIO MPAIICIO, OCKUITBKH B IPOTHIICHK-
HOMY BHITQJIKy HE MOJKe OyTH i MOBH ITpO CBOOOY TIpa-
11l Ta MPaBo Ha MPAITIo, Ky KOKEH BUTBHO 00Hpae abo Ha
Ky BUIBHO TOTOKYy€eThcs. Came TOMy IMPUMYCOBii
mpaii npuTaMaHHi Taki pucu: 1) BiACYTHICTH 100pO-
BUTBHOTO Oa)KaHHS 0COOM HAIATH CBOi MOCIYTH IS
BUKOHAHHS TIEBHOI pOOOTH (HANPHKIIA, HAKa3 PO BHU-
KOHaHHSI pOOOTH, L0 3AIMCHIOETHCS Mif 3arpO30k0 T0-
KapaHHs y pa3i HeBUKOHAHHS); 2) MOKJIHBICTh 3aCTOCY-
BaHHsI MIOKAPAHHS YM HACHJILCTBA Y BHIAIKY BiIMOBH
BiJl BUKOHAHHS TaKOi pOOOTH.

Peasizanis mpaBa Ha mpaIfto 3MIHCHIOETHCS MUTSIXOM
VKJIaJIeHHS TPYIOBOTO JIOTOBOPY, 10 HAHOIIbIII TIOBHO
BIJIMOBi/1a€ PUHIIMITY CBOOO/IH TIpalli Ta BUKIIIOUAE MPH-
MyCOBY Ipartio. Jlo0OpOBUTBHICTE BCTYITy A0 TPYAOBUX
BIJTHOCHH JIO3BOJISIE 32JIOBOJIBHUTH HE TUILKH 1HTEPECH
caMoro InpauniBHUKa y BUOOPI poxy I Micls TpynoBOi
JUSUTBHOCTI, aJie i moTpedy poOoToAaBIs y Miadopi KBa-
Ti(iKOBaHUX MPaLiBHUKIB 3 ypaXyBaHHSIM BHPOOHNINX
notped 1 cnenudiku podoTH, OCKITBKY JOTOBIpHUI Xa-
pakTep mpali y IO€IHAaHHI 3 MOXKIUBOCTSIMH BUOODPY
npodecii T03BOJISIE TApaHTYBATH CBOOOLY 1 I0OPOBITh-
HICTb Mparii.

TpynoBi BiTHOCHHNA BUHHKAIOTh Ha MiJICTaBi yKJa-
JICHHS TPYZIOBOTO JIOTOBOPY MiXK IPAIiBHUKOM 1 p0OOTO-
JIaBIEeM, 3a SKAM MepIInil 30008’ I3y€TbCs BUKOHYBATH
po0oTy, OKpECIeHY UM JOTOBOPOM, TOJCPIKYBATUCS
MIPABIJI BHYTPILIHEOTO TPYAOBOTO PO3NOPSAKY, & APYTHHA
y CBOIO Uepry 3000B’si3aHUI BUILIAUyBaTH NPAI[iBHUKY
3apo0iTHY IUIaTy W 3a0e3reuyBaTH YMOBH Ipaili, HeoO0-
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X1JIHI JUTI BUKOHAHHS po0OOTH, Iepen0ayeHi 3aKOHO1aB-
CTBOM ITPO MPAII0, KOJIEKTHBHUM JIOTOBOPOM Ta YTOJIO0
CTOpiH. 3 I[LOTO BUILIMBAE, IO poOOTOIABIIEB] 3200pO-
HEHO BUMAaraTy BiJI IIpalliBHUKa BUKOHAHHS poOOTH, HE
o0ymoBneHo1 TpynoBuM goroBopoM (cT. 31 K3nll Vkpa-
ium). lopy4ueHHs po60ToAaBLIEM PaLliBHUKOBI BUKOHAH-
Hsl poOOTH, HE 0OYMOBJICHOT TPYJIOBUM JIOTOBOPOM, SIK
BHHSTOK 13 3arajbHOT 3200pOHH JIOMYCKAETHCS, SIK TIpa-
BUJIO, JIMIIIE 32 370100 OCTAaHHBOTO Ta HA3UBAETHCS IIepe-
BE/ICHHSIM.

3ab0opoHa epeBOANTH NMPaLliBHUKA Ha IHITYy pOOOTY
0e3 ioro 3roau 3abe3nevye peasizauiio NpaniBHUKOM
CBOTO IpaBa Ha Mparlo, 1 B ii OCHOBY MOKJIaIeHO 3a00-
POHY MPUMYCOBOI TIpalli, OCKIIbKK «0e3 BOJIi 1 BOJICBU-
SIBJICHHS TTPAIliBHUKA Oy/b-5IKa 3MiHA 3MICTYy TPYJIOBOTO
JIOTOBOPY € He 1[0 1HIIIe, K MpUMycoBa mpans» [15,
c. 104].

3aKOHOAABCTBO YKpaiHU HE BU3HAYAE, L0 TaKe repe-
BEJICHHS Ha 1HIIY pOOOTY, & MICTUTh JIUIIE OCHOBHI
MIPUHIIMAIIN HOTO MPABOBOTO PETYITIOBAHHS, a caMe: 3a-
OOpOHEHO BUMarary BiJ IIpaliBHUKa PpOOOTH, HE 3yMOB-
JICHOI TPYIOBHM JOTOBOPOM; 32 3arajbHUM MPABUIIOM,
MIEPEBEICHHS JOMYCKAIOTHCS TUTBKHU 3a 3rOJIOK0 MpaIliB-
Huka [16, c. 42].

[Tyaxtom 31 nocranoBu IInenymy BepxoBHOro
Cyny VYkpainu Ne9 «IIpo npaktuky po3misiny cyaamu
TpyaoBux cnopiB» [17] mig mepeBeleHHsIM Ha iHITY
poOOTY pO3yMIEThCS HAJTAaHHS TIPAI[iIBHUKOBI pOOOTH, HE
00yMOBIIEHOI TPYJIOBUM JIOTOBOPOM, 31 3MIHOIO TPYIIO-
Boi (pyHKIi1, ToOTO podoTu (mpodecii, creniaabHOCTI,
kBasiikarii, mocaau) ado Micus podotu. [Ipu nmpomy
XapaKTEPHOIO JUIS IEPEBE/ICHHS € OJTHA BAXKIINBA prca —
3MILIEHHA 3 MoNepeIHb0i poOOTH 3 OJHOYACHUM Tiepe-
XOJIOM Ha 1HITY POOOTY, TOOTO MpAIiBHUK MPOIOBKYE
MIPAIFOBATH 32 1HIIOK CHEIialbHICTIO (ITOCaI0k0, KBa-
midikaniero) abo 3a TIE K CHELialbHICTIO (IT0Caa01o,
KBaJTi(piKaIli€r0), ajie Ha IHIIIOMY TTITPUEMCTBI, K Y IIiH,
TaK 1 B iHIIiM MicuieBocTi [18, ¢. 88].

Yacruna 1 ct. 170 K3nll Ykpainu ¢hopmyitoe imre-
paTHBHE MPABIJIO PO 00O0B’SI3KH BIACHUKA IIEPEBOAUTH
MpaliBHUKA Ha iHIIY, JEeTIIy poOOTy BiAMOBITHO 10
MEJIUYHOTO BHCHOBKY: IPH BTPATi Mpale3aaTHOCTI,
y 3B’SI3KY 3 KaJIIITBOM a00 IHIIUMHU YINKOJIKCHHSIMH
37I0pOB’s, OTPUMAaHNUMH Ha BUPOOHHUNTBI; IpH mpode-
CIHHMX 3aXBOPIOBAHHSIX, 3aXBOPIOBAHHI TyOEPKYIHO30M
1 TIpU TSDKKHX 3aXBOPIOBAHHSX.

3TiJTHO 3 TAKUM BHCHOBKOM BJIACHUK 200 YIOBHO-
Ba)KCHHUI HUM OpPraH MOBUHEH IIEPEBECTH TAKHUX 0Ci0 3a
X 3roJI0r0 Ha TaKy poOOTYy THMYACOBO 200 6e3 0OMEeKeH-
HS CTPOKY.

Taxuil BUJ nepeBeieHb BCTAHOBIIIOETHCS 3 METOIO
3aXHCTY 370POB’S 1 30€peKEeHHsI TIpaIe3JaTHOCTI JIIOIH-
HU y BUITJIKax, KOJIM BOHA THMYACOBO a00 MOCTIHHO He
B 3MO031 BUKOHYBaTH po0OTy, Ha SIKY MPHUIMaack, aje
MOKe Oe3 IIKOIH IS CBOTO 3I0POB’ sl BUKOHYBATH 1HIITY

nerury podory. Take mepeBeeHHs PAIliBHAKA MOKITABE
3a HasIBHOCT1 yMOB: 1) HE0OXiHICTh ITEpPEeBECHHS BCTa-
HOBJICHA KOMITCTCHTHUMHE OpraHaMH JIiKyBaJIbHUX yCTa-
HOB (4. | cT. 69 OCcHOB 3aKOHOAABCTBA YKpAiHU PO
0XOpOHY 3110poB’st) [ 19]; 2) mpalliBHUK J1aB 3rOly Ha TaKe
HepeBeICHHS; 3) Ha MiNPHEMCTBI HasIBHI BAKAHTHI Mic-
1151, BUKOHAHHSI poOiT Ha skux pekoMmenaoBaHo JIKK abo
MCEK.

Bignosigno go ct. 178 K3nll Ykpainu BariTHUM
JKIHKaM 3TiTHO 3 MEAMYHHM BHUCHOBKOM 3HIDKYIOTHCS
HOPMH BHPOOITKY, HOPMH OOCITyrOBYBaHHS a00 BOHH
HEPEBOJIATHCS HA 1HIIY, OUIBII JIETKY POOOTY, IO BU-
KJIFOYa€ BIUTMB HECTIPUSATIANBAX BUPOOHHINX YHHHHUKIB,
31 30epeKeHHSIM 3apO0ITKY 32 KOJHIITHIM MiCIIeM pOOOTH.

[TepenOaueHi minbru Ass BariTHUX JKIHOK BIACHHUK
3000B’s13aHUN HANATHU 334 HASBHOCTI BiAIIOBIAHOIO Me-
JUYHOTO BUCHOBKY, IKHH CIIi PO3IIIAIATH SIK MiACTaBY
JUTS. 3MIHU TPYIOBHX MPABOBIMHOCHH. MeIn4yHMi BU-
CHOBOK, SIKHH MiITBEPIKY€E HETaTHBHHUI BIUTHB HA Op-
TaHi3M XKIHKM THX YW 1HIIMX BUPOOHWYUX YMHHUKIB,
Tpeba po3MIsgaTH TeX SIK JOAATKOBUN 3aXUCT JKIHOK
y TpoILeci TPyAOBOi AisTBHOCTI. 3aKOHOIABCTBO IIEpe/I-
0a4uIIo TaKi BUJI MIJIBT, IK 3HWKESHHS HOPM BHPOOITKY,
HOPM 00CITyrOBYBaHHS, IEPEBEICHHS Ha JIETIITY pOOOTY,
sIKa BUKJIFOYA€ BIIUB HECTPHITINBUX BHUPOOHUIUX
YIHHUKIB.

[lepeBeneHHs BariTHOI XIHKU Ha JIETIIY POOOTY Bif-
MOBITHO 10O MEIMYHOTO BHCHOBKY HE Tpeba BBaXKaTH
MOPYIICHHSM TapaHTid peanizaiii KOHCTHTYIIHHOTO
IpaBa, sIKe 3a00POHSIE BIACHUKOBI 200 YIIOBHOBAXKCHOMY
HIM OpraHy BUMaraTH BiJ IpalmiBHUKa BUKOHAHHS PO-
00TH, HE 3yMOBJICHOI TPYOBUM JIOTOBOPOM, IIPH yKJIa-
JIeHI SIKOTO CTOPOHU BU3HAYAIOTh TPYAOBY (YHKIIiIO
1 Miciie poOOTH SIK OCHOBHI YMOBH TPYIOBOTO JOTOBOPY,
SK1 He MOXXYTh 3MIHIOBATUCSI B OJHOOIYHOMY TTOPSIKY
(ToOTO 3MiHa TpynoBOi (PyHKIIT a0 Mmicug pobdoTu 6e3
3TOMIU TPALiBHUKA HE JOMYCKAETHCS).

[lepeBeneHHs BariTHOI KiHKM Ha JIeTITy poOOTy
3riIHO 3 MEAMYHUM BUCHOBKOM 3arajioM BUKJIUKaHE BiJl-
BEPHEHHSIM 3aITOIisTHHS ITKOIH 3I0POB 0 BariTHOI KiH-
KU Ta CTaBJICHHS IT1]1 3arpo3y JKHTTS 1 31I0pOB’ I MaliOyT-
HbOI AuTHHU. CaMe TOMy 00OB’S3KOBOIO YMOBOIO IS
TaKOTO MEPEBECHHS € MEIHIHHUN BHCHOBOK.

BucnoBkmu. I3 tekcry 4. 1 ct. 178 K3nll Ykpainn
BUILINBAE OYKBAJIBHO, 110 POOOTA, HA SIKY IEPEBOAUTHCS
BariTHa jKiHKa 32 MEIUYHIM BHCHOBKOM, [IOBHHHA MaTH
JIBI O3HAKW — OJJHOYACHO OYTH JICTIIOK i BHKJIFOYATH
BIUIMB HECTPHUSTINBUX BUPOOHUUMX YMHHUKIB. Hass-
HICTB ke 000X 03HAK HE € 000B’ I3KOBOKO. SIKIIIO BariTHa
JKIHKa TIPAIIfo€e Ha JIeTKii poOoTi, OB’ sA3aHii 13 BIUTMBOM
HECMPUATIMBUX BUPOOHUYINX YMHHHUKIB, BOHA MOXKE
OyTH IIepeBeICHA Ha aHAJIOT1YHY, HE [TOB’s13aHY 13 BILTH-
BOM TaKHMX YMHHHUKIB. SIKIII0 BOHA MpaIroe Ha poOodomMy
Miclii, Jie HeMa€e HeCTIPUSTINBUX BUPOOHUUNX YNHHUKIB,
aJie 3TiHO 3 MeAMYHUM BHCHOBKOM JKiHKa Ma€ TOTpedy
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B [IEPEBEJICHHI Ha JIETTITY POOOTY, BIACHUK 3000B’ I3aHUI
BHUKOHATH 1[I0 BUMOTY.

Yunnwuii K3nll Ykpainu nepepdadae MOXKIHUBICT
MepeBeJICHHs MpalliBHUKA Ha 1HIIY poOoTy 0e3 ioro
3TOJIM JIMIIIE 32 HAsIBHOCTI YMOB, BU3HAYEHHX Y 4. 2 CT. 33
K3nlIl Ykpainu. B ycix iHIIuX BUMajakax OTpUMaHHS
3roiM € 000B’I3KOM POOOTONIABIIS.

IInenym BepxoBroro Cyny YkpaiHu y mOCTaHOBI
Ne 9 «IIpo 3acrocyBanns Koncrutyuii Ykpainu npu
3IiCHEeHH] TipaBocyIs» Bin 1 ymctonama 1996 p. [20]
JIaB po3’sICHEHHS 110710 3MicTy HopMH cT. 43 KoHcTuty-
1ii mpo 3a60poHY MPUMYCOBOI mpaiii. byiio BUCIOBIEHO
IYMKY, III0 HE MOKYTh 3aCTOCOBYBATHCS SIK TaKi, IO
cynepedars Koncrurynii, npaBuna crareit 32, 33, 34
K3nll Ykpainu, BiZoMunX MoJI0keHb ad0 CTaTyTiB Mpo
JCIUIUTIHY TOIIO, SK1 TIepe10avyatoTh MOXKIUBICTD THM-
4acoBOTO MEPEeBEICHHS TpalliBHUKa 0e3 Horo 3roau Ha
1HIIY POOOTY B MOPAAKY JTUCLMILIIHAPHOTO CTATHEHHS,
y pa3i BUpOOHUYOi He0OX1THOCTI 200 MPOCTOO, 8 TAKOXK
MOXJIBICTh BUKOHAHHS HUM POOO0TH, HE nepeadadeHol
TPYAOBHUM JOTOBOPOM.

Crarts 34 K3nll Ykpaiau 3aKkpiruitoe mopsoK rnepe-
BEACHHS MPAI[iBHUKIB y Pa3i MPOCTOIO0 Ta BCTAHOBIIOE
000B’5130K POOOTOAABLISE OTPUMATH 3TOAY MpalliBHUKA HA
HOTO0 MepeBe/ieH sl Y pa3i MPOCTOr, BUKJIMKAHOTO HEBII-

BOPOTHOIO CHJIOKO a00 1HIMMMH oOcTaBrHamMu. Taka per-
JaMEHTAMis iJIKOM TOPYIIye iHTepecH poOOTOAABIIIB,
OCKUIbKH NP B1IMOBI NIEpEBEICHHS MTPalliBHUKIB POOO-
TOJIABEIlh 3MYIIICHUH 3a7ydaTd 10 POOOTH IHIIHUX OCi0
1 BIZIOBITHO ortadyBarH ii. OTpUMaHHS 3ro/U MparliB-
HUKa Ha MepeBeJeHHs Y pa3i MPOCTOI0, BUKIMKAHOTO
HaJ3BAYalHUMH 00CTaBUHAMHM, sIKI HE MOKHA 3a3/1ajIe-
TiJIb Iepea0daInTH, HEe TUTBKU CYTIEPEUUTh HOPMaM TPy-
JTIOBOTO 3aKOHOJIABCTBA, a i HE BIJTNIOBi]a€ EKOHOMIYHUM
1 COIIaIBHAM 1HTepecaMm ITiIIPUEMCTBA.

Taka mo3uIIisi BUCIOBIIOETHCS 1 B M. 4 4. 2 CT. 2
Koungenuii MOIT Ne 29 npo npumycoBy 4 000B’SI3KOBY
Mparko: He € MPUMYCOBOIO TIpaIelo podoTa B yMOBaxX
H/I3BUYAHUX 00CTaBHH (TIOKEXK1, TIOBEHI, TOJIONTY, 3€M-
JIETPYCY, CUIBHUX EMiJIeMIii 41 emi300Tii, HaBaJIX IIKiJI-
JIUBUX TBapHH, KOMax 4M MapasuTiB POCIHH 1 B3arami
00CTaBHUH, IO CTABJIATH MiJ 3arpo3y abo MOXYTh I0-
CTaBUTH IiJ] 3aTPO3Y )KUTTS UM HOPMaJIbHI JKUTTEBI yMO-
BH BCHOTO a00 yacTHHH HaceneHHs). Pobora mim gac
MPOCTOI0, BUKJINKAHOTO HEBIJBOPOTHOIO CHIIOIO 200
IHIIMMHU 0OcTaBUHAMU (TIPU BU3HAYEHHI SIKUX CIif Ke-
pyBarucsi Bkazanoro Konpenitiero MOIT Ne29), He € nipu-
MYCOBOKO TIPaIIel0, He CYNEePEYUTh MPUHIIAITY CBOOOH
mpatii, a ToMy 710 Hel MOYKHa 3alyyaTy MpaliBHUKIB 03
1XHBOI 3TOJIH.
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E. A. KOHOIIEJIBIIEBA
KaHJU/IaT FOPUANYECKUX HAyK, aCCUCTEHT Ka(enpsl TPYJA0BOrO MpaBa
HanumonansHOTO 10pHIMYECKOr0 YHUBEpcUTeTa MMeHn SApociasa Mynporo

SAIPET NPUHYJIUTEJ/IBHOI'O TPYJJA KAK ITPUHIHUII TPYJOBOI'O ITPABA

B crarbe uccienoBas 3anper IpUHYANTEIBHOTO TPyJa KaK IMPHHIMI TPYI0BOTO 1pasa. Oco6oe BHUMAHHUE y/IeIeHO
[IPaBOBOMY PEr'YJIMPOBAHUIO IIPUHYAUTEIBHOIO TPY/A B MEXKyHAPOIHbIX HOPMAaTUBHO-IIPABOBBIX AKTaX U B OTEYECTBEH-
HOM 3aKOHOZATENILCTBE.

KoaioueBble ciioBa: NpuHIMIBI TPaBa, 3aPeT NPUHYIUTEIBHOTO TPy, 00s3aTeIbHbIA TPY/, IPUHIIUI CBOOO/IBI
TpyAa, IEPeBOJL Ha APYTYIO paboTy.

O. O. KONOPELTSEVA
PhD, assistant professor of labor law department of Yaroslav Mudriy National Law University

THE PROHIBITION ON FORCED LABOUR AS A PRINCIPLE OF LABOR LAW

Problem setting. In legal literature the law principles understands as ideas of law that define the content and direction
of legal regulation of social relations. Law principles are the basis for the formation of provisions that fixed labor rights
and duties of the parties of employment relationship. The principles determine the content of provisions; including
provisions stipulate the legal status of the subjects of labor relations.

Analysis of resent researches and publications. Only a few studies related to the consolidation of principles have
been the subject of attention in academic writings of L. Yu. Bugrov V. V. Zhernakov, R. I. Kondratiev, O. M. Kurenniy,
R. Z. Livshits, P. D. Pylypenko, S. M. Prylypko, O. I Protsevskiy, A. M. Jushko, O. M. Yaroshenko.

Article’s main body. The right to labor associated with the voluntary choice of occupation, profession, place of work and
labor freedom as the freedom of every person to dispose their abilities to work. Implementation of the person’s ability to work
through the labor contract best of all reflects the implementation of the labor freedom principle and excludes forced labor.

In the international legal field the basic documents aimed at the prohibition of forced labor is the International Covenant
on Civil and Political Rights, 1966 (Art. 8) [10] International Covenant on Economic, Social and Cultural Rights, 1966 [11],
that provides the right of everyone to earn money for living by labor that person freely chooses or freely agrees (Art. 6); ILO
Convention Ne29 on forced or compulsory labor, 1930 [12], the Convention Ne 105 on Abolition of Forced Labor, 1957 [13].

According to the ILO Convention Ne29 forced labor is any work that requires from any person under the threat of
any penalty or person has not offered his services voluntarily (para. 1, Art. 29).

From this it follows that forced labor characterized by two essential characteristics that have legal significance. The
first, the lack of voluntary will of joining the labor relations or performance the work; the second — the possibility of
punishment or violence in the case of failure of work performance

In determining the nature of forced labor we should distinguish the difference between such concepts as «forced» and
«compulsory» labor that are used in the title and in the content of ILO Convention Ne29.

Article 43 of the Constitution of Ukraine established the prohibition of forced labor and identified the types of work
that are not considered as forced labor. These include military or alternative (non-military) services, and work or service
performed by a person under court decision or under the laws of war and emergency. The establishment of such
constitutional guarantee is consistent with the stated principles of law.

Conclusions and prospects for the development. Labor relations arises from the labor contract between the employee
and the employer, under this contract employee takes the obligation to perform work outlined by this contract, to follow
internal work order regulations, and employer should pay to employee the wages and provide working conditions necessary
for the work and stipulated by labor legislation, collective agreements and by labor contract. This implies that the employer
is forbidden to require from the employee performing work not due to labor contract (Art. 31 of the Labor Code of Ukraine).

Prohibition to transfer the employee to another job without his consent ensures the implementation of his right to
work, and it is based on the prohibition of forced labor because «without the will of the employee any change in the
content of the labor contract is nothing more than forced labor.»

Key words: principles of law, the prohibition of forced labor, compulsory labor, the principle of freedom of labor,
reassignment.

104 IMpago Ta innosamii Ne 2 (18) 2017



