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J. M. KPABLIOB,

KaH/IUAT FOPUINIHAX HAYK, JIONEHT, JIOICHT Ka-
¢benpu TpynoBoro npasa HamioHansHOTO ropHand-
HOTO YHiBepcuTeTy iMeHi SpocnaBa Myaporo

IIJICTABU PO3IPBAHHS TPYJIOBOI'O JJOTI'OBOPY 3A THILIATUBOIO
POBOTOJABIISI ¥V PA3I IOPYIHIEHHS MPAIIIBHUKOM CBOIX
TPYJIOBUX OBOB’S13KIB 3A IPOEKTOM TPYIOBOTI'O KOJEKCY
YKPATHH

CrarTsi IpUCBsSYEeHA MUTAHHSIM ITPABOBOTO PETyJIIOBAHHS ITiJICTaB Ta YMOB 3BIJIbHEHHS NpaliBHUKA 3 pOOOTH BHa-
CJIIIOK HCBUKOHAHHS Y HCHAJIC)KHOTO BUKOHAHHS OCTAaHHIM CBOIX TPYJOBHX O0OB’s3KiB. 3p0OOJICHO aHaJi3 YHHHOTO
3aKOHO/IaBCTBA, 10 PETYIIIOE CYCIIbHI BIIHOCHHH y 3a3Ha4eHiil cepi, Ta MPOBEICHO JOCIIPKEHHS BIINOBIAHUX HOPM
npoekty TpymoBoro koaekey Ykpaiau. 3po0aeHO MPOIO3HUILii 00 MUISIXIB YI0CKOHAICHHS 3aKOHOAABCTBA 3 JUCIIUILTI-

HHU TIpalli.

KuarouoBi cioBa: aucuumiina npaii, JUCHUIUTIHAPHA BiANOBINATIBHICTh, 3BUILHEHHS 3 pOOOTH, AUCIUILTIHAPHE

3BUIBHEHHS.

IMocTanoBka mpo6jemMn. Y KOHTEKCTI aKTHBHOI
pob6otu Bepxosroi Pagu Ykpainu Haj npoextom Tpymo-
BOTO KOZIEKCY YKpaiHU ITUTAaHHS IIPABOBOTO PETYITIOBaH-
Hsl TUCIMIUTIHM TIparli, 30KpemMa MiIcTaB JUCIHILTIHAD-
HOTO 3BUTbHEHHS — PO3ipBaHHS TPYAOBOTO JOTOBOPY 32
IHIIIAaTHBOO POOOTOMABIIS y Pa3l HEBUKOHAHHS YK He-
HAJI)KHOTO BUKOHAHHS MPAIiBHUKOM CBOIX TPYAOBUX
000B’sI3KiB, € HA[3BUYAIHO aKTyaJbHUMH, aJKe Hal-
O1IBII OOJIFOYUM BIPOTITHUM CIIEHAPIEM MPHUITHHCHHS
TPYAOBUX BiTHOCHH 3 pOOOTONABIIEM € caMe Taka ITiJI-
craBa. Came 3BIJIbHEHHS 32 TOPYIICHHSI PAI[iBHUKOM
TPYIOBOi IUCIMIUTIHU YacTillle BChOTO MPU3BOTUTH JI0
JUCKpUMIHAIT TPalliBHUKIB TIPU HACTYITHOMY Iparie-
BJIAIITYBaHHI.

Cepiio3Ha yBara mUTaHHSIM [TPABOBOTO PETYIIOBAHHS
PO3ipBaHHS TPYAOBOTO JOTOBOPY OyJia MpuijieHa i B 10-
kyMeHTi MOIL: y MeMopaHayMi TEXHIYHUX KOMEHTApiB
MixxHapoHOro OrOpO Tparli 10 MpoekTy TpymaoBoro Ko-
nekcy Yipaiau 2015 p. [1] Oynu 3a3Ha4eH1 iCTOTHI HEZl0-
JiKu BiAMOBiIHUX po3niniB mpoekty TK Ykpainu, mo
noTpeOyrOTh MPUBEACHHS 1X Y BIAMOBIIHICTH O HOPM
MDKHAPOIHOTO IpaBa Ta €BPONEHCHKOI MPAKTHKY.

UYucleHHl, 4acOM CUTYaTHBHi, 3MiHU 10 YHHHOTO
K3ull Ykpainu B 1iif 9acTHHI, 30KpeMa iCTOTHE PO3IIH-
PEHHS T1JICTaB PO3ipBaHHS TPYIOBOTIO JOTOBOPY 3 iHIIII-
aTUBU poOOTOMABIIS, Y TOMY YHCIi 1 BHACIIAOK TMOPY-
IIICHHS MTPAI[iBHUKOM CBOIX TPYIOBUX 00OB’SI3KIB, TAKOXK
HE CIPHUSIOTH MPABHIFHOMY 3aCTOCYBAaHHIO ITPABOBUX
HOPM Ta €IHOCTi CyA0BOI IPAKTUKH.

Lle Bce BUMarae mepeoCMHCICHHS HOPM, IO persia-
MEHTYIOTb SIK IHCTHTYT JUCHHUIUTIHY MPaIli B IIJIOMY, TaK

1 HOpM, IIIO MICTATh KOHKPETHI MiJCTaBU PO3ipBaHHA
TPYJOBOTO JIOTOBOPY 3 MPAIliBHUKOM, Y pa3i HEBUKOHAH-
HSI Y HEHAJIC)KHOTO BHKOHAHHS HUM CBOIX TPYZOBUX
000B’s3KiB.

[TuranHs IPaBOBOTO PETYIIOBAHHS JUCIAILTIHI TIpa-
i Ta JUCHMILIIHAPHOT BiMOBIIAIBHOCTI SIK OJHOTO 13
BOKJIMBUX IHCTHTYTIB TPYIOBOTO IpaBa 3aBXkI1 3HAXO-
JUINCS B LEHTP1 yBaru NpoBiJHUX BUCHUX Y Tarysi
TPYIOBOTO IpaBa. 30KpemMa, po3pOOKOI0 MUTAHb TUC-
UIUTIHAPHOT BiNoBinagpHOCTI 3aiiManuck: O. T. bapa-
6am, H. b. bonorina, B. C. Benenikros, I1. I. XKurankis,
M. 1. Tamun, I1. JI. Iununenxo, C. M. Ilpununko,
O. L. IIpouescekuii, H. M. Xytopsia, O. M. Spomienko
Ta iH.

Mera cTaTTi noJisirae y BCeOIYHOMY aHai3i, po3-
KPHUTTI CyTHOCTI i OCOOIIMBOCTEH MPABOBOTO PETYITIO-
BaHHS PO3ipBaHHS TPYJOBOTO JOTOBOPY 32 iHILIaTUBOIO
poOOTOMABII Y pa3i HEBUKOHAHHS YH HEHAJIC)KHOTO BHU-
KOHAHHSI TIPAIliBHUKOM CBOiX TPYIOBHX 000B’sI3KiB, a Ta-
KO BHECEHHI MPOTO3UIiH 0 MPoeKTy TpymaoBOro xo-
JIeKCy YKpaiHU I0/10 3a3Ha4eHOT MPOOIeMaTHKY.

Buknaa ocHoBHoro marepianay. Koneke 3akoHiB
PO MpaLio YKpaiHU 3aIUIIUBCS Y1 HE €JUHUM YHHHUM
KOMH(IKOBAHUM JKEPEJIOM IMpapa, MO iCTaBCS HaM
y cnanok Bix PagsHchkoro Coro3y. bararo pokiB i1yTh
PO3MOBH PO HEOOXiAHICTh PO3poOKK HOBOTO Komekcy,
SIKAH OM BIJITOBIaB BUMOTAM SIK EKOHOMIYHHX, TaK 1 I10-
TITHYHUX peanmiid pepxaBu. Pobora Han npoekrom Ko-
Jekcy Oyna Ha MOPAJKY IEHHOMY Maiike BCiX ypsiB
HAIIIOT JIepKaBH, ajie )KOJICH 13 HUX Y BUPIIIICHH] MTUTaH-
HS TI0 CYTi HE JIOCAT YCIIXiB.

© Kpasnos /[. M., 2017
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MPOBJEMM PEAJIZALIL ITIPAB Y COEPI ITPAI[I TA COIIAJIBHOTO 3ABE3ITEYEHHS

[Ticnst PeBomrontii ['iqHOCTI 3aKOHOTBOPYI MPOIIECH,
y TOMY YHCi 1 B HapsAMi pepopMyBaHHS PETyTIOBAHHS
COLIaTIbHO-TPYAOBOI chepH, akTUBIZyBaJIUCs. 30Kpema,
npoekT TpymoBoro kojaekcy Ykpainu Ne 1658 Bix
27.12.2014 p. [2], mo OyB iHiniliOBaHUN HAPOTHUMHU
nenyrtatamu Ykpainu B. b. I'poiicmanowm, JI. JI. Jlenu-
coBoro, M. M. INamiesum, C. M. Ky6ieum, 05.11.2015 p.
OyB MpUIHATHI y IEPIIOMY YHTaHHI. Y Tporeci podoTH
HaJ npoekToM Konekcy 70 Apyroro 4uTaHHs A0 MPo-
eKTy OyJI0 TIOaHO MaiKe JB1 TUCSAYl MOTPABOK Ta MPO-
no3uIlii. YpemTi-penrt, Ha 3acizanHi KomiteTy 3 mutaHb
coliaabHOI MOMITUKH, 3aHHATOCTI Ta IIEHCIHHOrO 3a0€3-
niedeHHs 11 kBiTHsI 2017 p. NPpUAHATO PIIICHHS CXBAJHU-
TH TEKCT MOPIBHSUIBHOT TAOIUIII 10 IPOEKTY 3 ypaxyBaH-
HSIM TPOTOJIOCOBAHUX MMONPABOK HAPOJHUX JENYTaTiB
YKpaiHu Ta peKOMEHIOBAHO NapJaMEHTy MPUHHATH
3aKOHOIIPOCKT y APYTOMY YMTAHHI Ta B IitomMy [3].

MoxHa KOHCTaTyBaTH, 110 B MUTaHHI PO3POOKH Ta
NpUUHATTS TpymToBOroO Kojiekcy YKpaiHu mapiaMeHTapi
BUiIIM Ha ¢iHimHy npsMy. bigsme Toro, MizicTp co-
iAJILHOT TIOJITUKH YKpPaiHU MTPOTOJIOCHB, IO PO3TIIS
npoekty TpynoBoro konekcy BepxoBHorw Panoro mae
BinOyTHCS IpOTAroM Apyroro ksapraixy 2017 p., To6To
JI0 3aBEpILEHHS MOTOYHOI cecii mapnaMeHTy [4].

l'onoBHa meta npoekty TpynoBoro xogekcy Ykpai-
HU — IIe 3a0e3MeYnTH OallaHC MK IHTepecaMH JIepIKaBH,
PO CIIIOK, SIKi MPEACTaBIAIOTh MPALliBHUKIB, Ta pOOO-
TofaBiiB. OqHUMH 3 HaiOOMOUIMUX TUTaHb Komekcy
Oynu i 3aBKau OyayTh MUTAHHS TUCIUILTIHAPHOT BiAIIO-
BiIaJIbHOCTI MPAaLiBHUKIB, CEpell AKMX OKpPEeMOi yBaru
3aCJIyTOBYIOTh TUTAHHS 3BUTBHEHHS MPAIiBHUKIB 3 1HI-
I[iaTUBH POOOTOIABIIS 3 TIOPYIICHHS TPYIOBOI AUCIIHII-
JHHU.

Sk nependayae K3nll Ykpainu, miacTaBoro s 3a-
CTOCYBaHHS JI0 MpaIliBHUKA TAKOTO 3aXO0Jy JUCIIUILITI-
HApHOTO CTSTHEHH:, K 3BUIbHEHHS, € TIOPYLICHHS HUM
TPYIOBOi AWCIUILTIHYA, HEBUKOHAHHS a00 HEHAJEKHE
BHUKOHAHHS ITOKJIAJICHUX Ha HHOTO TPYIOBHX O0OB’SI3KIB.

VYV nanuii yac mizcTaBu po3ipBaHHS TPYHAOBOTO JO-
TOBOpY 3 iHIIIaTHBH BIACHUKA 00 YIIOBHOBaKCHOTO HUM
oprany posminieHi B crartsix 40 ta 41 K3nll Ykpainu.
[Tpu uboMy 3aKOHOIABEIL HE BUALISE Cepe/1 IHIIUX M-
CTaBH, SKi IMOB’s3aH1 13 BAHHUMU JIisIMH TTpaIliBHUAKA,
MEPEMEKOBYIOUH X 3 TUMH, IO TTOB’sI3aH1 30BCIM 3 1H-
IHUMH (4aCTO 00’ €KTUBHOIO Xapakrepy) 00CTaBUHAMH.

Ha HopMaTHBHOMY piBHI IiZICTaBU TUCIATUTIHAPHO-
ro 3BUIBHEHHS BIIEepIe Oynu 3rajaHi B Takill sKocCTi
y TunoBux nmpaBuiax BHYTPILIHBOTO TPYIOBOTO PO3IIO-
PAAKY JUTst pOOOUYHX 1 CITY>)KOOBIIIB MiIITPUEMCTB, YCTa-
HOB, opranizaiii [5]. Yka3yBanocs, Mo 3BiITbHEHHS
B SIKOCT1 JUCHMIUTIHAPHOTO CTATHEHHS MOXKe OyTH 3a-
CTOCOBAHO y BUTIAJKaX, Iepeadoadenux 1. 3, m. 4 Tam. 7
c1. 40 K3nlI Ykpainu. [Ipore Tunosi npaBuia BHyTpim-
HBOTO PO3MOPAIKY AJIA MPALiBHUKIB JIepKaBHUX Ha-
BYATHHO-BUXOBHUX 3aKJadiB YKpaiHH, 3aTBEpIKEHI

Haka3oM MinicTpa ocBiTH Ykpainu Big 20.12.1993 p.
Ne455 [6], y cBoro uepry, nependadanit 3HaYHO HIAPIITHA
MepeIiK MiJICTaB AUCHUILTIHAPHOTO 3BIIbHEHHS, a came:
mm. 3, 4, 7, 8 ct. 40, c1. 41 K3nll Ykpainu. binem He-
3pO3YyMIJIOI0 CHTYAITII0 3 TIEpEITikoM TigctaB poous Ilie-
HyM Bepxosrnoro Cyny Ykpainu, sikuii y mocraHoBi Ne 9
Bix 06.11.1992 p. [7], yka3aBiuu, 10 3BIILHCHHS 3a
MOPYIICHHS TPYAOBOI AUCIMILTIHU MOXE MaTH MicIle 3a
nm. 3, 4, 7, 8 ct. 40, n. 1 ct. 41 K3nll, a po3ipBanus
TpyaoBoro jporoBopy 3a mi. 2 i 3 ct. 41 K3nll Ykpaiuu
HE € 3aX0JIOM JIUCITUTUTIHAPHOTO CTSTHEHHSL.

3a3HaueHI NPOTUPIUYS 3aBXK/IU BUKIUKAIN IPooiIe-
MH IIPaBO3aCTOCYBaHHS SIK Y pOOOTOAABIIB, TaK 1y Cy-
JIOBUX OPTaHiB IIPH PO3TIISAL TPYIOBHX CHOPIB.

V¥ npoexri TK Ykpainu B nepity uepry Ha ce0e 3Bep-
Ta€ yBary MpUHIIMIIOBO HOBUH MiAXiJI 3aKOHOTABIIS JI0
BUKJIAZICHHS Mi/ICTaB IPUIUHEHHS TPYAOBOTO JOTOBOPY
3 iHII[IaTHBY POOOTOAABIIS.

YV unnnomy K3nll Ykpainu mifctaBu po3ipBaHHs TPy-
JIOBOTO JIOTOBOPY 3 iHIIIaTUBU POOOTOAABIIS PO3IiTICHI
3aKOHO/ABLIEM Ha JIBi IPYIH: OCHOBHI Ta JOJATKOBI. 3a-
rajbHi MiJICTaBH PO3IPBAaHHS TPYAOBOTO IOTOBOPY 3aCTO-
COBYIOTBCS JI0 BCIX KaTeropiil MpariBHHUKIB 32 HASBHOCTI
MIEBHUX 00’ €KTUBHUX 00CTaBHH. J[esKi 3 IIMX 00CTaBUH HE
3aJIeXaTh BiJl BOJI NpAIliBHUKA 1 HE MMOB’sI3aHl 3 HOro He-
MPABOMIPHOIO MTOBEIIHKOO, 1HIII K, HABIAKH, BUKJIMKAHI
Oe3nocepeIHiM HEBUKOHAHHSM 200 HEHAJIS)KHUM BUKOHAH-
HSIM TIPAIIBHUKOM CBOTX TPYIOBHX 000B’s13KiB. JlomaTkoBi
TJICTaBH PO3IPBAHHSI TPYIOBOTO JIOTOBOPY 3aCTOCOBYFOTh-
Csl JIMIIIE IO IEBHUX KATEropiii MpaniBHUKIB, 110 3yMOBIIE-
HO OCOONMBOCTSMU TPYJAOBOT (DYHKIIIT IUX KaTeropii mpa-
LIBHUKIB, 32 HASIBHOCTI 00’ €KTUBHUX 00OCTABHH, BUKJIHKA-
HMX BUHHUMU JiSIMU NTPALliBHUKIB IIUX KAaTETOPIM.

VY mpoekri TK #oro po3poOHUKH BiIMOBIUTUCS Bil
3a3HaYCHOT KOHCTPYKIIii, 0OpaBIIN KiacH(iKaIlito Iij-
CTaB PO3iIpBaHHS TPYIOBOTO JOTOBOPY 3a 3MiCTOBHOIO
03HAKOIO.

Oxpewmuii maparpad miasu 5 Konekcy «IIpuniHeHHs
TPYAOBUX MPABOBITHOCHHY» IPUCBAIYETHCS PO3IPBAHHIO
TPYAOBOTO TOTOBOPY 32 IHIIIaTUBOIO POOOTOABIIS 3 TAK
3BaHUX «IHIIUX MiJCTaBy, CEpel SKUX € 1 PO3ipBaHHS
TPYJAOBOTO JOTOBOPY 32 iHINIATHBOIO poOOTOAABLS HA
IiJICTaBl HEBUKOHAHHS YH HEHAJE)KHOTO BUKOHAHHS
MPAaIiBHUKOM CBOiX TPYIOBHX 000B’sI3KiB.

Bapto BigzHaunTy, o nepeik mijcTas 3a3HaB cep-
HWO3HUX 3MiH. 3 OTHOTO OOKY, OKpeMi ITiJICTaBH, 1110 BH-
KITMKaQJIA HalO1IbIe po0iieM y 3acTOCYBaHHI Ta OyiH
OPUYMHAMH YUCICHHUX TPYIOBUX CIIOPIB, 3HAUIILIN CBOE
HOBE BUPAKCHHS — OyJIM BUKJIAICHI 3 YpaXyBaHHSIM IIPO-
TIO3HMIIIH HAYKOBIIIB Ta (DaxiBIliB CyIOBHX OPTaHiB, HIII —
3QJIMIIMIINCS B MEPBICHOMY BUIMISAL. 3 1HIIOTO OOKY,
3’SIBIIINCH HOBI MiICTABH PO3ipBaHHS TPYIOBOTO JIOTO-
BOpY, SIKi B YKpaiHi He OyJiu BiJIOMi paHiIie.

Po3rastHeMO KOXKHY 3 HOBHX MiJICTAB PO3ipBaHHs
TPYIOBOTO JOTOBOPY 32 IHIIIaTHBOIO poOOTOIABIS Ha
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KPABLIOB /I. M. IlincTaBu po3ipBaHHsi TPYI0BOI0 10roBopYy 3a iHiliaTuBo0 podoTonaBust y pa3i nopymeHHs...

MiCTaBl HEBUKOHAHHS UM HEHAJC)KHOTO BUKOHAHHSI
MpaniBHUKOM CBOIX TPYIOBUX 000B’SI3KiB, epeadaueHuX
ct. 92 mpoekry TK Ykpainu, okpemo:

Cucmemamuute HeBUKOHAHHS AOO HEHANeNCHEe BUKO-
HAHHA NPAYIBHUKOM MPYO08UX 0008 A3Ki8 Oe3 NOBANCHUX
npuyut. CUCIEMAMUYHUM 88AHCACIbCA HEBUKOHANHHS A00
HeHanediCHe BUKOHAHHS MPYO0sUx 0008 s3Ki6 npayieHu-
KOM, 00 5IK020 WjOHAtIMeHue 08iui nPpOms2oM POKY 3aCmo-
COBY8ANIOCS OUCYUNTITHAPHE CMASHEHHS Md HA 0eHb NO-
pyutennsi yi cmsenents He suamo (. 1 4. 1).

V uiii mizcTaBi 3BUIBHEHHS BApTO BIIZHAYHUTH 11Ty
HU3KY TIO3UTHBHUX 3MiH:

— TO-TIepIie, MOHATTS CHCTEMaTHYHOCTI BIIEpIIIC
MPOMOHYETHCS 3aKPIMUTH HA 3aKOHOJABYOMY PiBHI.
Y YMHHOMY TPYAOBOMY 3aKOHOJIABCTBi OHSTTS CHCTE-
MaTHYHOCTI BiJICYTHE, IPAKTHKA BUKOPHUCTOBYE ITPABOBY
nozuiiro BepxoBHoro Cyny, BUKJIaJCHY y ITOCTaHOBI
[Mnenymy Ne9 iy 06.11.1992 p. [7];

— TO-ApyTe, CaMO MOHSTTSI CUCTEeMaTHIHOCTI 3a-
3HAJI0 MPUHIIMIIOBUX 3MiH. 3apa3 Cy/l0Ba MPAaKTHKA Ma€
WTH 3a MPUMKUCOM, BUKIAICHUM B II. 23 MOCTAHOBH
[Mnenymy BepxoBuoro Cyny Ykpainu «IIpo npakrtuxy
po3TIAAY CydaMH TPYAOBUX cmopiB» Ne 9 Bin
06.11.1992 p. [7]: cucTeMaTHYHUM BBaXKa€ThCS MPO-
CTYIOK Ha pOoOOTI, BUNHEHUH IMICIIS 3aCTOCYBAHHS 110
HBOTO JIUCIUTUTIHAPHOTO a00 TPOMAaJICHKOTO CTATHEHHS
3a HEBUKOHAHHA 0e3 MOBaXXHUX MPUYUH 00OB’S3KiB,
MOKJIAZICHUX Ha HHOTO TPYAOBHM JOTOBOPOM abo mpa-
BIJIaMH BHYTPIIIIHBOTO TPYIOBOTO po3mopsky. [Ipoext
TK BBa)kae CHCTEMAaTUYHHUM IOPYIICHHS, IEPE]l BUU-
HEHHSIM SIKOTO JI0 TIpaIliBHUKA-ITOPYIITHUKA IIOHAMEH-
11e JBivl MPOTSITOM POKY 3aCTOCOBYBANIOCS JUCIHUILII-
HapHE CTATHCHHS Ta HA ICHb MOPYIICHHS 1[I CTSTHEHHS
HE 3HATO;

— TO-TPETE, 3apa3 70 MEPENiKy CTATHEHb, 10 y CBOIH
CYKYITHOCTI MOXYTh CKJIaZIaTH CUCTEMY TIOPYIICHb TPY-
JIOBOT IMCIHUIIIIHHU, BKIIOYAIOTHCS K JUCITUIUTIHAPHI
CTSTHEHHSI, TaK 1 CTATHEHHS TPOMAJICHKI, 110 HaKJIaa-
I0ThCS TPYJOBUMH KOJICKTUBAMHU, TPOMAJICBKHMHU Opra-
Hi3alissMu, ToBapuCchbkuMu cymamu Tommo. [Ipoekt TK
JIOMYCKA€E JIUIIE CUCTEMATHYHICTh JUCIUILTIHAPHUX
CTSTHEHbB, B3araji Mmo30aBUBIIKN TPYIOBE IPABO TaKOi
KaTeropii, K TPOMAaJIChKE CTATHEHHS.

3a3HaveHi 3MiHH OyAyTh KOPUCHI SIK IIPAIiBHUKY, TaK
1 poOOTONABIIIO, a/KE BOHH JTi0epati3yroTh BiIMOBIJalb-
HICTh Ta POOJISATH 3BIILHEHHS 3 IIE€F0 M1ICTABOKO OUTBIII
3pO3yMUIAM Ta MPO30PUM, IO JIO3BOJIUTH YHUKATH T10-
pYLIEHb IIPaB Ta iHTEPECiB MpalliBHUKIB.

Ipoeyn (y momy wucni iocymuicms Ha pobomi 6inb-
uLe mpbox 200UH NPOMALOM POOOH020 OHS Oe3 NOBANCHUX
npuyun) (M. 2 4. 1).

VY mizomy mijicraBa He 3a3HaJia ICTOTHUX 3MiH, IIPO-
Te 3a3Ha4YeHe (POPMYITIOBAHHS 3aKPIIUTIOE, IO IPOTYI HE
MOYKE MATH MiCII€ 3 TOBOKHHX IIPHYKH, IO BiIPi3HAETh-
51 BIJI IMiIXO/1iB 3aKoHOaBIs y unHHOMY K3l 1 Ykpainu.

3akoHOmaBUC BU3HAUCHHS MTPOTYITy BincyTHe. [Ipote
3MICT TOHSTTS NMPOTYITy HA HOPMATHBHOMY PiBHI poO3-
KPHUBAETHCs: y THIIOBHUX MpaBHiIaX BHYTPIIIHBOTO TPY-
JIOBOTO PO3MOPSIKY JIJIsl pOOOYHX 1 CITYKOOBIIIB IMiIIPH-
€MCTB, YCTaHOB, OpraHizailiii [S] mporyn BU3HAYAEThCS
SK He3’ sIBIeHHsI Ha po00Ty 6€3 MOBaKHOT MPUYHMHH TPO-
TSITOM BCHOTO pOOOYOTO JTHSI.

[Ipu mpomy Bxe y moctanoBi [Inenymy Bepxosrnoro
Cyny Ykpainu Ne9 Bin 06.11.1992 p. [7] . 24 Bu3Hayae
MPOTYJ SIK BiJICYTHICTh MPAalliBHUKA Ha POOOTI 5K MPO-
TSITOM YCBHOTO pOOOYOTO JHS, TaK i OUIBIIE TPHOX TOTUH
Oe3nepepBHO a00 CyMapHO MPOTITOM poOovoro aHs 6e3
MOBAXKHUX MPHYHH. bijble TOro, B MpaBo3acTOCOBHIH
MPAKTHUIIl 3yCTPIYArOTHCS 1 OB €K30THYHI Ae(iHiMii,
HAIPUKIaJ, y po3’sicHeHHI MiHicTepcTBa IocTHLil Ykpa-
ian Bim 01.02.2011 p. «ITopsiiok po3ipBaHHS TPYAOBOTO
JIOTOBOPY 3 1HIIIaTHBY BIACHUKA 200 YIIOBHOBAYKECHOTO
HUM Oprany» [8] mporysa BU3HA4E€HUH SK BiJCYTHICTb
MpaliBHUKA Ha POOOTI 0€3 MOBAKHUX MPUYHMH O1IbIIIE
TPHOX TONMH (Oe3NEPEPBHO UM 3arajiom).

[Iporyn 3axau 1 B yciX KpaiHaX CBITY BBa)KaeThCs
JWCIUILTIHAPHAM IPOCTYIIKOM, aJie, SIK IPaBUIIO, IS TAKOL
KBawTi(hiKaIlii BUMaraeTbcs BiJICYyTHICTh TpaIliBHUKA Ha
POOOTI MPOTATOM YCHOTO POOOUOTo AHS ab0 OiIbIIE TO-
JIOBMHH HOTO TIOBHOT TpUBAJIOCTI (y PD — yoTHpy roqutm).

Mixnapoane 0ropo mpari y MeMopaHaymi TexXHiu-
HHUX KOMEHTapiB 0 IMpoekTy TpynoBoro kopekcy Ykpa-
ian 2015 p. [1] pekOMEeH/Iy€e 3aMIHUTH 3a3HAUCHY BHUIIIE
HOpPMY Ha TaKHid TEKCT: «Y pa3i HeoOTpYHTOBaHOI Bifl-
CYTHOCTI MPOTSTOM OJTHOTO 200 JIBOX JHIB MiApsia pobo-
TOAaBEIb MOXKE ITOTIEPEANTH TPAIiBHUKA, III0 BiH/BOHA
Oyzie HeTaltHO 3BITbHEHUH Y pasi He3 sIBIICHHS Ha po0o-
Ty TIPOTSTOM IIECTH MICSIIIB IiCIIs MepiIoi HeOOTPyHTO-
BaHOI BiJICYTHOCTI».

3 ommsAay Ha Ie BBA)KAEMO, IO HOPMA MPOEKTY IT0-
Tpebye JoomnpaloBaHHsa. BBaxkaemo, 110 BiJCYTHICTh
MpamiBHUKA Ha POOOTI OijIbIlie TPHOX TOTUH HE Ma€e OyTH
Hi/ICTaBOIO IS NPUITMHEHHS TPYIOBUX BiTHOCHH.

Iossa na pobomi 6 pobouuii uac y nemeepe3omy
cmawi, Cmaui HapKOMU4YHO20 YU MOKCUYHO20 CN SIHIHHA
(m 3 4. 1).

Y NopiBHSHHI 3 YHHHUM (DOPMYIIOBAHHSM MiACTaBU
J10 HOpMH, 3akpimieHoi y m. 7 ct. 40 K3nll Ykpaiunu,
3aKOHOZABIIEM Oyiia J0/1aHa BKa3iBKa Ha HEOOXITHICTh
nepeOyBaHHsI TpalliBHUKA B HETBEPE3OMY CTaHi HE JIHIIIe
Ha po0oTi, a e i y cBii pobounii yac.

®dakTHYHO HOpMa Oyiia IPUBE/ICHA Y BiIIOBITHICTD
JI0 3araJlbHOBHU3HAHOI MPAKTUKH, KA, 30KpeMa, Oyia
BHCIOBIIeHa y mocTtaHoBi [lneaymy BCY Ne 9 [7]:
«...3 i€T MACTaBU MOXKYTh OyTH 3BUIBHEHI 3 poOOTH
IPAIiBHUKHY 3a MOSIBy Ha pOoOOTi y HETBEPE30My CTaHi,
y CTaHi HAPKOTHYHOTO ab0 TOKCHYHOTO CIT’SIHIHHS
B Oy/Ib-sIKHI 9ac poOOYOTo JIHS, HE3AJIKHO BiJl TOTO, YH
Oynu BOHU BiZICTOPOHEHI BiJ pOOOTH, UM MPOIOBXKYBAIIH
BUKOHYBATH TPYIOBI 000B’SI3KI».
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Poskpaoanns 3a micyem pobomu maiina pobomo-
0asyst yu iHwoi 0cobu, HABMUCHE 1020 3HUULCHHSL YU
NOWKOONCEHHS], WO 6CIAHOBLEHO PIUEHHIM CYOY, U0
HAOPAno 3aKOHHOI CUU, YU NOCMAHOBOI0 THUO20 OP2aHy,
00 KoMNnemeHyii AK020 HANLeNCUMb HAKAAOECHHS A0OMIHI-
cmpamusnoeo cmsienenns (. 4 4. 1).

Hopwma 1. 8 ct. 40 wunnoro K3nll Ykpainn nomosHe-
Ha TIOJIOKEHHSM, IO JIO3BOJISIE 3BIJIbHEHHSI TIpaIliBHUKA
3 poOOTH HE JIUIIIE BHACITIIOK BANHEHHS PO3KPAJIaHHS, ajie
1 B pa3i HABMHCHOTO HOTO 3HHUIICHHS UM ITOIIKOIKCHHSI.
[Tpu 11bOMy 3 aKTiB, 1110 BCTAHOBJIOIOTH (DAKT TAKOTO MPO-
CTYTIKY, BUKJIFOUEHI PIICHHS OPTaHiB, YIIOBHOBAXKEHUX
HaKJIAJaTH 3aX0{ TPOMaJICHKOTO BILUTHUBY. He MeHI mo-
3UTHBHO OIIIHIOEMO 1 TIOIIUPEHHS HACIIKIB, Iependade-
HUX JIaHOIO HOPMOIO 1 Ha MPAIiBHUKIB, SIKI BYNHSIOTH
PO3KpaJiaHHs, 3HUIICHHS a00 MONIKO/PKECHHS HE JIUIIIE
MaiiHa poOOTOIABI, a i MaiiHa iHIIHX 0Ci0.

I pybe nopyuwens npayieHUKoM UMO2 NPABUTL 3 OXO-
POHU npayi, nodxcedxcHol besnexku abo b6esnexku pyxy Ha
MPAHCROPMI, AKWO Ye NPU3BENO 00 HEWACHO20 BUNAOKY
Ha 8UpOOHUYMSBI abo asapii wu cmeopuio peaivbHy 3d-
2p03y MaKUX HACTIOKIB, NiOMEepOIICceH)y 8 YCIMAHOBIeHO-
My nopsaoky (. 5 4. 1).

[ls HopMa € HOBOIO JIJIsI YKPATHCHKOTO 3aKOHO]1aB-
ctBa. [lopylieHHs mpariBHUKOM IIPaBUJI Ta HOPM 3 0XO-
POHU TIparli 3aBXAH KBaTi(iKyBasoCs SK MOPYIICHHS
TPYAOBOI TUCUMIUIIHY 1 OyJI0 TiJICTaBOO AJISl IPUTATHEH-
Hs MpaliBHUKA J0 JTUCIMILIIHAPHOI BiIOBIIAIBHOCTI,
ajie 3aCTOCYBaHHS JI0 MpaIliBHUKA JUCIUIUTIHAPHOTO
CTSITHEHHsI Y BUIVIS/IL 3BUIBHEHHS 32 OIHOPA30Be MOPY-
IICHHS IIUX HOPM 3aKOHOJIAaBCTBOM HE Iepe0adaiock.

3 oy Ha HaJA3BHYAWHO TSDKKI HACHIJIKK Takoi
MOBEIHKM Yy BUIVISI/II HEIIACHOTO BUMA/IKY Ha BUPOOHU-
IITB1 200 aBapii UM CTBOPEHHS peaJIbHOT 3arpo3u HAaCTaH-
HSI TAaKUX HACIIJKIB BBAXKAEMO 3allPOBAJDKCHHS TaKOi
IiJICTABU JIJISl 3BUIBHEHHSI TIPAI[IBHUKA IILTKOM BUIIPAB-
naHuM. [Ipr 11bOMyY 3aKOHOJABEIh MA€E TOCIYXaTUCh JI0
pexomenmaniit MOII 3 iporo npuBoxy. MixkHapozame
Oropo mpaui y MeMopaHaymi TEXHIYHUX KOMEHTapiB 110
npoekty TpynoBoro koaekcy Ykpainm 2015 p. [1] He
JIUIIIE TIA€ IF0 HOPMY KPHUTHIIL, @ i BCTAHOBIIIOE TICB-
HY TEH/ICHIII}0 BCHOTO MPOEKTY Tpya0BOro KoAEKCy — Mo-
KJIQJIaTH BiJIIOBIJAIbHICTE Ha TPAI[IBHUKIB 3a Oy/Ib-SIKY
BiJICYTHICTB 3HaHb 3 O€3MeKH Ta TirieHu mparii Ta/abo 3a
Oy/b-sike HEIOTPUMAHHS 3aKOHIB Ta HOPMaTHBHUX aKTiB
y ux cdepax.

Bropo koHcTaTyE, 1110 B CUCTEMaX Cy4acHUX TPYIOBUX
BIJIHOCHH BCTAHOBIIEHHS Ta MiATPUMaHHS Oe3ME4YHOTO
poOOYOro cepesIoBHINa — IIe OCHOBHUH 00O0B 30K came
pobotonasis. Lle o3Havae, 1o poOOTONABEIH MA€ YIIeB-
HUTHCS, 1110 NPALiBHUKU MAIOTh HEOOX1/THI 3HAHHS 3 0e3-
TIEKH Ta TITi€HN Tpalli, HABYAHHS Ta HABUYKH, 100 Oe3-
MIEYHO BUKOHYBATH CBOIO poboTy. Bropo pexomenye Bu-
3HaUUTH B TpyI0BOMY KO/IEKCi 000B’SI30K POOOTONABIIS
10/10 3a0e3MeUeHHs Oe3MEYHUX Ta 3I0POBUX YMOB IPAIli.

Le o3nauae, mo gany HopMy OaxaHo copMyIroBa-
TH TaKUM YHHOM, 1100 y poO0TONaBIS HE OyJIO CTIOKYCH
Ta peaibHOI MOXKJIMBOCTI MEPEKIIACTH BiIOBIJAIBbHICTD
3a BUPOOHUYHI TPaBMaTH3M Ha MpaIliBHUKIB, KPIM BH-
aJIKiB, KOJIM B pE3YJIBTATi PO3CIIiTyBaHHs Oyl BCTAHOB-
JIeHO, 10 poOOTOJABIEM 3aKOHOIABCTBO PO OXOPOHY
pari He MOPYUIyBaIOCs, a MPUINHOIO HEIACHOTO BHU-
naaky Oys0 BHKIIOUHO TpyOe HEXTYBaHHS IPaBHIAMH
Oesrneku 3 00Ky caMoro mpaiiBHuka. L{sg miacraBa He
MTOBUHHA OyTH JIETaTbHOI0 MOKIIMBICTIO U pOOOTOAAB-
51 «M1030aBUTHCHY HE3PYIHOTO MpAaIliBHHUKA IMiJ TPHU-
BOJIOM CTBOPEHHS OCTaHHIM peaIbHOI 3arp0o3u HACTAaHHSA
HACJIIJIKIB Y BHIVIS/TI HEIIACHOTO BUITAJIKY YW aBapii, JIist
SIKOi TIPOLIEAYPH PO3CIIiTyBaHHS UM MiATBEPPKCHHS 3a-
KOHOJIAaBCTBOM HE TiepeadaueHo.

Kpim migcraB, nepeabadenux 4. 1 1iel cTarTi, 1m0
OyJm 3a3HaveHi BUIIE, B 4. 2 cT. 92 npoekty TK Ykpaiau
nepeadavaeThCs e HU3KA 1HIIUX MiAcTaB. 3a CBOIM
3MICTOM BOHUM MaiiyKe IMOBHICTIO 30iraroThCs 13 10IaTKO-
BHMH TI1JICTABaMH PO3ipBaHHS TPYIOBOTO IOTOBOPY 3 iHi-
niatuBu pobortonasus, nepeadauenumu ct. 41 K3nll
VYkpaiHnu, xo4a 3aKOHOIABEIIb X TEPMIHOM «IOIATKOBI»
HE Ha3UBAE.

OoHopaszoge epybe nopyuients mpyoosux 0008 's3Kie
KepigHUKOM 10puou4Hoi ocoou (¢inii, npedcmasnuymaea,
BIOOLNEHHA YUl THUL020 BIOOKPEMACHO20 NIOPO30LLY), 020
3aCMYNHUKOM, 20TI06HUM THIHCEHEPOM, 20T06HUM OYX2a-
MepoM, 11020 3ACTYNHUKOM, d MAKOIC NOCAO0BUMU OCO-
bamu mummuoi cyacou Ykpainu ma deparcagroi nooam-
KOOI CyorcoU, AKUM NPUCBOEHO NEPCOHANbHI 36AHHS,
i nocadogumu ocobamu 0epiHcasHoi KOHMPOIbHO-PEGi-
3IUHOL CIYoCcOU Ma 0epiHcagHo20 KOHMPOIO 3a YiHAMU
(m. 1 4. 2).

3amporoHoBaHa B MIPOEKTI HOPMA BiZPi3HIETHCS Bill
yuHHOI HOpMU T1. | cT. 41 K3nll Vkpainu nume Bxiro-
YEHHSIM Y HepeiK CHEIiaIbHUX Cy0’ €KTIB, 10 IKUX MOXKE
OyTH 3aCTOCOBAaHO CTATHEHHsS y BHUIVISII 3BUIBHCHHS
HAaBITb 32 OIHOPA30BE NOPYIIEHHS TPYAOBUX 000B’S3KIB,
TOJIOBHOTO 1HXeHepa mifnpuemMcTsa. Ll HoBena 3 ons-
Jly Ha 3MICT TPYIOBOI (PYHKIIT IbOTO (axiBIisd BOAYa€Th-
Cs IIJIKOM CIIPaBEUTMBOIO0, aJ[)Ke TOJIOBHHUH 1HXECHED
HaJICKUTH 70 npodeciitnoi rpynu «KepiBHUKN MiIpH-
€MCTBay, 1110 BiJIMOBIJIa€ 32 (POPMYBaHHS Ta peatizallito
TEXHIYHOI CKJIaJIOBOT OJITHKU PO3BUTKY TiITPUEMCTBA,
SIK TIPABUJIO, € TIEPIIUM 3aCTYITHUKOM KepiBHUKA MiTIPH-
€MCTBA 1 HECE BIIMOBIIATIbHICTD 32 pe3yJIbTaTh Ta e(ek-
THUBHICTh HOTO BUPOOHHYOT JISUTEHOCTI.

Pozeonowennsa depacasnoi maemuuyi, xomep-
yitinol abo iHwoi 3axuwjenoi 3aKkoHom inpopmayii,
wo cmana 8i0omMa NpayieHUKOBI, AKUL NIONUCA8
30008 ’A3aHHA NPO i Hepo32oa0uleHHa abo mpyoosull
00208ip YKIAO0EHO 3 YMOBOIO NPO HEPO32010UleHHS
yiei inghopmayii, y 36 13Ky 3 GUKOHAHHAM MPYOOGUX
0008 ’a3Ki8, 8iOMOBU Y HAOAHHT OONYCK)Y 00 0ePAHCABHOT
maemuuyi (. 2 4. 2).
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BBakaemo, 110 TpymoBe 3aKOHOJABCTBO JIaBHO IT0-
TpeOyBajio BHECEHHS 3MiH, 5iKi O TapaHTyBasid PoOOTO-
JIaBITIO 30epekeHHs iHpopMalLlii, 10 HaJlexXaTh 10 Kare-
ropii crenianbHoO 3axuiieHoi. [Ipoekr TK Heposroio-
IICHHS JIEPKABHOI Y1 KOMEPIIHHOT TaEMHHMIII Ta 1HIIOT
3axXUILEHO] 3aKOHOM iH(opMalii BIIHOCUTH 1O OCHOB-
HOTO 00OB’SI3Ky TpaIliBHUKA (CT. 22), SKUH MOXKe OyTH
BKITFOYEHUH JI0 TPYIOBOTO JIOTOBOPY SIK I0JaTKOBA HOTO
ymoBa (crarTi 33, 43). BigmoBa npaiiiBHUKa BiJ] BKJIIO-
YCeHHSI TaKO1 YMOBH JIO TPYAOBOTO JOTOBOPY € ITiACTaBOIO
JUIS BIAMOBM Y MPUHUHATTI HAa poOOTY, a SKIIO TPYIOBi
BiTHOCHHU B)X€ BUHUKJIM — JJIsl iX npunuHeHHs. OTxe,
MPAaLiBHUK, SKUH ITOTOPKYETHCS HA 3a3HAYCHY YMOBY,
YIiTKO YCBiZOMIIIOE CBO{ 3000B’sI3aHHS y 3B’SI3KY 3 IIUM
1 CBIIOMO i/ie Ha iX MOpYLIeHHS, [0 MA€ TATHYTH 3a
c00O0¥0 BIJIMOBIIAJILHICTS, sIKa O HE 0OMEXKyBaIacs JIHIIe
JUCIUILTIHAPHOIO, a TATHYJIA TAKOXK 1HIII BUIW BiAIO-
B1IaJIBHOCTI, fIKi nepeadadeHi HopMaMu LUHUBIIBHOTO,
aJIMiHICTPAaTUBHOTO, KPUMIHAJIBHOTO npaga. [1pu 1ipomy
BaXKJIUBO, 1100 3aiiBa BTa€MHHUYCHICTh iH(pOpMaIii He
Oyra meperko01o NpaliBHUKaM y peaji3allii npasa Ha
3aXHMCT BiJl MOPYIICHHS POOOTOMABIIEM X IMpaB, aJike
BU3HAYCHHS KoMepIiiHoi Taemumi (cT. 505 LK Ykpai-
HU) € HACTUTLKH PO3ILTUBYATUM, IO Tl HEel MOXKHA TTiJI-
BECTH MalKe BCe, 110 3aBIOJIHO.

Buunenns eunnux Oiil npayisHuxom, axuil 6esnoce-
PeoHbo 00Cy208y€ 2pOulosi abo mosapHi YiHHOCMI, Wo
dae pobomodasyesi niocmasu 01 empamu 008ipu 00
Hb020, 6 MOMY YUCAL Y pa3i, AKWo Yyi Oii He nos sa3ami
besnocepednvo 3 pobomoro (1. 4 4. 2).

Hopwma wunaHOro 1. 2 ct. 41 K3ull Ykpainu Oyna
JIOTIOBHEHA BKAa31BKOIO Ha Te, 1110 3BIILHEHHS BHACIITOK
BUYMHEHHS NPAIiBHUKOM MIPOCTYIIKY, 110 1a€ poOOTOIaB-
IIEBI MMiJICTABY JUIS BTPATH JIOBIPH JIO HHOTO, MOJKE MaTH
MicIle HaBiTh Y TOMY YHCII B pasi, KOO IIi 1ii HE
OB’ s13aHi Oe3M0CepeIHBO 3 POOOTOIO.

3akoHOnaBeNb (PAKTUIHO PUBOAUTH 3MICT HOPMHU
Y BIAMOBIJHICTH JIO0 CTANIOT CYA0BOT MPAKTHKH 3 IHOTO
MUTaHHS, aJke B 4. 2 1. 28 nocranoBu [Inenymy Bepxos-
Horo Cyny Ykpainu «IIpo mpakTuky po3misaay cyaamu
TpynoBux cropis» Ne9 Bix 06.11.1992 p. [ 7] BKazyeThcH,
IO «IIPY BCTAHOBJICHHI y Mepe0aueHoMY 3aKOHOM T10-
pAAKY (GakTy BYMHEHHS MpaliBHUKAMH PO3KpaJaHHS,
Xa0apHUIITBA 1 IHIINX KOPUCIUBHUX MPABOMOPYIIEHB IIi
MpaLiBHUKH MOXYTh OyTH 3BUIbHEHI 3 MiACTaB BTPaTH
JIOBIP’s1 JIO HUX 1y TOMY BUTIQJIKY, KOJIA 3a3HA4YCHI JIii He
OB’ s13aHi 3 iX poOOTOION.

Buunenns amopanvrnozo npocmynky npayienukom,
AKUL GUKOHYE BUXOBHI (OYHKYIL, 6 momy wucai y pasi,
AKwo yi Oii He no8 ’sa3aHi 6e3nocepeoubo 3 pobomow
(. S u. 2).

Hogeny 3a3HaueH0i HOpMU (aHAJOTIYHY JO ITOJIO-
KeHHs 1. 4 4. 2 cT. 92 mpoekty TK), BiamosigHo 10 gK0i
BOHA Ma€ MOLIMPIOBATUCH 1 HA Aii, 110 3 poOOTOIO Mpa-
IiBHUKA 0e3M0CcepeIHbO He TIOB A3aHi, Tpeda miaTpuMa-

TH. 3 IIbOTO MIPUBOJLY AHAIOTIYHA JTyMKa BUCIOBIIOETHCSI
i cynoBumu opra"ami [7; 9]: «Take 3BiTbHEHHS JOIyC-
KaeThCs K 38 BANHEHHS aMOPAJILHOTO MPOCTYIIKY MPH
BHKOHAHHI TPYJAOBHUX 000B’SI3KiB, TaK 1 HE MOB’SI3aHOTO
3 HUMH (BYMHEHHSI TAKOTO MPOCTYINKY B IPOMAICHKUX
MicCIsX 200 B TTOOYTi)».

CyMHIBHUM € pO3IIUPEHHS MEPENTiKy aMOPaTbHIX
OPOCTYIIKiB, IO MOXYTh OyTH MOKJIaJIeHI B OCHOBY
IPUNHSTTS PillleHHS MPO 3BUILHEHHS MpalliBHUKA 3 PO-
00TH 32 paxyHOK BKJIIOUEHHS JO IX YHCIa 1 THX, IO
MOXYTh OyTH BH3HAHI CYMICHUMH 3 TPOJOBKCHHIM
JaHoi poboTH.

[Ipoexr TK Ykpainu roBoputh npo ABi OCTaHHI IijI-
CTaBH PO3IpPBaHHS TPYJOBOTO JOTOBOPY SIK PO 3BUTHHEH-
HSl, 110 3aCTOCOBY€THCSI 32 IOPYIIECHHS MPalliBHUKOM TPY-
JOBOT TUCIHIUTIHY. [CHyIOUa Cy/ioBa IMpaKkTHKa, 110 BOada-
€THCS TIPABIJILHOIO, BUXOJUTH 3 IIPHITUCY, 3a3HAYCHOTO
y 4. 1 . 28 mocranosu [Inenymy BepxosHoro Cyny Ykpa-
THU «[Ipo paKTHKy PO3IIALY CYAaMH TPYIOBHX CIIOPIB»
Ne9 Bim 06.11.1992 p. [7]: «IIpu po3misii cripaB Tpo To-
HOBJICHHSI Ha POOOTI 0Ci0, 3BUIbHEHNX 3a MyHKTaMU 2 1 3
ct. 41 K3nll, cynam ciijn BpaxoByBaTH, IO pO3ipBaHHS
TPYAOBOTO JOTOBOPY 3 WX IMIJCTaB HE € 3aX0JJ0M JAWCIIHII-
JIHApHOTO CTATHEHHS 1 ToMy BUMOTrH crareil 148, 149
K3nl1 mpo cTpok i mopsIoK 3acTOCYBaHHS TUCIHTUTIHAD-
HUX CTATHCHB HA I1i BUMIAJKH HE TOMHPIOIOTEC». OTXKe,
BBA)KAEMO 3a NOTPiOHE BpaxyBaTu B poekTi TK monosxeH-
Hsl, [II0 BCTAHOBITIOBAJIA O 0COOIMBHIA MOPSIOK TA CTPOKH
MIPUTSTHEHHS JI0 TUCITUILTIHAPHOT BIITOBI TAILHOCTI ITpa-
IIBHUKIB, sKi O€3M0CepeTHh0 00CITyTOBYIOTh IPOILIOBI 200
TOBapHIi IHHOCTI Ta BUKOHYFOTh BUXOBHI (DyHKIIIT 3a 1. 4
tat. 5 4. 2 ct. 92 TK Vkpainn.

Topywenns kepi6HUKOM, YleHAMU BUKOHABUO2O
Opeany mosapucmed npas tloeo 3aCHOSHUKIE (V4acHU-
kig) (1. 6 4. 2).

3a3HaueHe MONOKEHHS IIPOEKTY BUPIIIye Mpodiemy
pOOOTONABIL, SIKa TIOB’s[3aHA 13 MOUTYKOM IIJICTaB AJIS
3BUTbHEHHS 323HAYCHOT KaTeropii KepiBHUX MPAIliBHUKIB,
13 IIbOTO MPHUBO.LY, OE3MEPEUHO, 3aCTYTOBYE Ha MiATPUM-
Ky. Y HayKOBHUX KOJax BKe 0arato pokKiB BHCIIOBIIOBa-
Jacst TIO3HUILIS PO BIICYTHICTH HAJIGXKHOT MiJICTABH TIPH-
MIHEHHS TPYJI0BOTO JIOTOBOPY 3 KEPIBHUKOM Ta WICHAMHU
BUKOHABYOTO Oprany ToBapuctsa [10].

[I{omo cy0’€ekTiB, 110 MOXYTh OyTH 3BUIBHEHI 3a
II€I0 TiICTaBOI0, B YHHHOMY 3aKOHOJIABCTBI iCHY€E Bil-
HOCHA SICHICTB: JI0 HUX HaJISKaTh OTHOOCOOOBI BUKOHAB-
4i opraHy (IUPEKTOpP, FTeHEPATbHUN TUPEKTOP) Ta WICHH
KOJIET1aJIbHUX BUKOHABUMX OPraHiB TOBApHCTBA (TIpaB-
minas, aupekiis) [11]. [IpobiemMHuM MoXxe OyTH came
3aCTOCYBaHHS 3a3HAYEHOI HOPMH, aJKe POOOTOIABIIIO
Oyzne HeoOXiHO TOBECTH HE JIMIIE, 1[0 MOPYIICHHS Ke-
PIBHUKOM, WICHAMH BHKOHABYOTO OPTaHy TOBAapHCTBA
JIWCHO BiIOYJIOCh, a W Te, IO CTOCYBaJIOCS BOHO HE
TOBApHCTBA B IIJIOMY SIK FOPUANIHOI 0COOH, a caMe TIpaB
HOT0 3aCHOBHUKIB (yYaCHUKIB).
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Bignosigao 10 cT. 88 T'ocrmogapchkoro KoJIekcy
Vkpainu [12] 3acHOBHUKH (YYaCHHKH) TOCTIOAAPCHKOTO
TOBapHCTBA MAIOTh IPABO OpaTH y4acTh B yIPaBIiHHI
CIIpaBaMU TOBAPUCTBA, Y PO3MOALII MPUOYTKY TOBApH-
CTBa Ta OJICp’KaHHI HOT0 YaCTKH (IUBIICHIIB), OCPKY-
BaTu iH(OPMALIiIO PO TOBAPUCTBO, a caMe: piuHi OasiaH-
CH, 3BITH PO (HIHAHCOBO-TOCTIOAAPCHKY MiSUTBHICTH TO-
BapHCTBA, IPOTOKOIH PEBi3iiHOI KoMicii, TPOTOKOIH
300piB OpraHiB yNnpaBIliHHSI TOBAPUCTBA TOLIO.

[Ipunyckaemo, 1o 3a3HAYCHHUH y 3aKOHI MEperik
MpaB 3aHAJITO BY3bKHUH, /)K€ KOJIO pealibHUX MpaB
MOJKe 1 Ma€e OyTH 3HAUHO WHUPLIUM. J[Kepesnom 3aKpin-
JICHHS TIPaB 3aCHOBHHUKIB TOBAPUCTBA € YCTAHOBYI JI0-

KYMEHTH TOBapHCTBa (CTATyT, MOJIOKCHHS PO BHKO-
HaBYMI OpraH ToBapucTBa). J[>Kepenom, 1o MiCTUTh
Mepetik npaB Ta 000B’sA3KiB KEPiBHUKA Ta YJICHIB KO-
JeriaTbHAX BUKOHABUUX OPTaHiB, € YKIAJICHUN 3 TaKU-
MH oco0aMu TpyJOBHH 10TOBip (KOHTpakT). Came Ha
HUX Ma€ OPIEHTYBaTUCh POOOTOAABEIH MPU 3aCTOCY-
BaHHI HOpMH T1. 6 4. 2 cT. 92 TK Vkpainu.

BBaxaemo, 1110 BpaxyBaHHsI 3a3HAUYCHUX POTO3HUITIH
Oyae cnpUATH 3MIIIHEHHIO 3aKOHHOCTI NMPHU BUPIIICHH1
MTUTAaHHS PO 3aCTOCYBAHHS IO MPAIliBHIKA TaKOTO 3a-
XOJly IUCIUILTIHAPHOTO CTATHEHHS, SIK 3BUTHHEHHS 3 PO-
00TH, Ta CKOPOTUTH YUCEIBHICTh CYIOBUX CIIOPiB MPO
ITOHOBJICHHS TIPAI[IBHUKIB Ha pOOOTI.
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J. M. KPABILIOB
KaHJIUJIaT FOPUINUECKUX HAYK, JOLEHT, IOMEHT Ka(eapbl TPYJA0BOTO MpaBa
HanmonansHOTO 10pUIMUYECKOr0 YHUBEpcUTeTa MMeHu SApocinasa Mynporo

OCHOBAHMUSA PACTOPKEHUSA TPYJOBOI'O JOI'OBOPA 110 THULIMATUBE PABOTOJATEJISL
B CJIVYAE HAPYIIEHUS PABOTHUKOM CBOUX TPYJIOBbIX OBSI3AHHOCTEM IO MPOEKTY

TPYAOBOI'O KOAEKCA YKPAUHDbI

Crarbsi MOCBSIIEHA BOIPOCAM IIPABOBOTO PETYIUPOBAHMS PACTOPKEHHUS TPYIOBOTO IOTOBOPA 10 HHUIMATHBE pado-

TOJATeNs B CIydae HEHCIIOTHECHUS MM HEHAUICKAIIETO MCIIOMHEHNUS PaOOTHUKOM CBOMX TPYAOBBIX O0S3aHHOCTEH.
B crarpe npoBoANTCS CPaBHUTENBHOE HCCIEOBAHIE OCHOBAHNH M YCIIOBHH PaCTOPKEHHS TPYIOBOTO I0TOBOPA B COOTBET-
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MPOBJEMM PEAJIZALIL ITIPAB Y COEPI ITPAI[I TA COIIAJIBHOTO 3ABE3ITEYEHHS

ctBuu ¢ aerctytomnM K30T Ykpanusl u HopmaMmu nipoekrta TpymoBoro kogekca Ykpaunsl (3akoHonpoekT Ne 1658 ot
27.12.2014 ), aHaM3UPYIOTCS TEOPETUYECKUE U IPOOIEMHBIE BOIIPOCHI ITPAKTHYECKOTO IIPUMEHEHHSI TAKUX FOPHIHYEC-
KHUX TOHSITHH, KaK: MPOTyJ, CHCTEeMaTH4YeCKHE HEUCIIONIHEHHE paOOTHUKOM TPYIOBBIX oOsi3aHHOCTEH U 1p. B crarbe
c(hopMyIMpPOBaHBI TIPEUIOKEHHS IO YCOBEPIICHCTBOBAHHIO IIpoeKTa TpyJoBOro Kojekca YKpauHsbl.

KoaroueBble cji0Ba: IUCHMIUIMHA TPY/a, TUCIUILIMHAPHAS OTBETCTBEHHOCTb, YBOJILHEHUE C PAOOTHI, TUCIUITITHHAD-
HOE yBOJIbHEHUE.

D. M. KRAVTSOV
PhD, Associate Professor, Associate Professor at the Department of
Labour Law of Yaroslav Mudryi National Law University

THE GROUNDS FOR TERMINATION OF AN EMPLOYMENT AGREEMENT INITIATED BY THE
EMPLOYER IN THE CASE OF EMPLOYEE’S BREACH OF HIS OR HER EMPLOYMENT DUTIES,
ACCORDING TO THE LABOUR CODE OF UKRAINE DRAFT BILL

Problem setting. With reference to the revitalization of the drafting the Labour Code of Ukraine bill (LC) process
by Verkhovna Rada of Ukraine, the issues of the legal regulation of labour discipline, in particular the grounds for
disciplinary dismissal — the termination of the employment agreement initiated by the employer in the case of employee’s
failure to perform or improper performance of the employment duties, are extremely time-sensitive, because exactly this
reasoning is the most painful probable scenario for termination of employment relations. In particular the dismissal for
violation of labour discipline by an employee mostly often leads to discrimination of these employees at the next job
placements.

Serious attention is paid to the issues of legal regulation of the termination of the employment agreement in the LC
draft bill, and ILO experts, in particular, stress the necessity to bring the draft bill in accordance with regulations of
international law and European case law.

Numerous, sometimes situational, amendments to the current Code of Laws on Labour, to this part, in particular,
a significant extension of the grounds for termination of the employment agreement initiated by the employer, among
other grounds the employee’s breach of his or her labour duties, either do not contribute to the accurate application of the
regulations and the unity of judicial practice.

These all requires a rethinking of the provisions regulating both the institution of labour discipline in general, and the
provisions containing specific grounds for the termination of the employment agreement with the employee in the case
of failure to perform or improper performance of his or her employment duties.

Analysis of recent researches and publications. The following leading scientists in the field of the labour law have
been engaged in the studies of disciplinary liability issues: O. T. Barabash, N. B. Bolotina, V. S. Venediktov, P. I. Zhyhalkin,
M. L. Inshyn, P. D. Pylypenko, S. M. Prylypko, O. L. Protsevkyi, N. M. Khutoryan, O. M. Yaroshenko and others.

Target of research. The purpose of the study is to comprehensively analyze, reveal the essence and peculiarities of
the legal regulation of the termination of an employment agreement initiated by the employer in the case of employee’s
failure to perform or improper performance of the employment duties, as well as making proposals on this issue to the
Labour Code of Ukraine draft bill.

Article’s main body. The article is devoted to the issues of legal regulation of termination of an employment agreement
initiated by the employer, in case of employee’s failure or improper performance of the employment duties. The article
provides a comparative study of the grounds and conditions for termination of an employment agreement in accordance
with Art. 40 and Art. 41 of the current Code of Laws on Labour and the provisions of Art. 92 of the Labour Code of
Ukraine draft bill (draft bill No. 1659 dated 27.12.2014), there are analyzed the theoretical and problematic issues of the
practical application of such legal definitions as: shirking, systematic failure of employee to perform his or her employment
duties, etc. The article formulates proposals for the improvement of the Labour Code of Ukraine draft bill.

Conclusions and prospects for the development. If taking into account the proposals expressed in the article, these
proposals will contribute to strengthening the legality in deciding whether to apply to an employee such disciplinary
measures as dismissal from work, and will reduce the number of lawsuits concerning the reinstatement of employment.

Key words: labour discipline, disciplinary liability, dismissal from work, disciplinary dismissal.
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