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anniversary of the coming into

effect of the new Criminal Code of
Ukraine (hereinafter — CCU), having
been adopted by the Verkhovna Rada of
Ukraine on April 5, 2001. The adoption
of the Criminal Code (hereinafter —
CC) has played an important part in the
political, economic and social life of
Ukraine.

The necessity for its development was
conditioned first and foremost, by the
fact that the development and function-
ing of a democratic state, governed by
the rule of law, cannot exist without an
effective legal framework to regulate and
ensure social relations in a due manner.
Such a legal framework to control crime
is first and foremost the CC. The signifi-
cant increase in the crime rate during the
first years of Ukraine’s independence,
the manifestation of its aggressive forms
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and the expansion of organized and eco-
nomic crime, have led to the urgent
necessity to develop criminal legislation
which would meet the needs of society,
take into account the achievements of
criminal law and provide the possibility
to control crime in a due manner.

At the same time under conditions of
the formation of new social and econom-
ic relations within the country, the then
CC of 1960 clearly ceased to meet not
only the new needs of society and state
but also the requirements of the modern
theory of criminal law, namely:

1) it had a large number of significant
gaps;

2) during its validity (particularly in
recent years) it has been subject to
numerous and not always substantiated
changes and amendments, that influ-
enced its integrity, systematics and con-
sistency;
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3) Ukraine’s international obligations
with regard to its entry into the Council
of Europe and its becoming a party to a
number of international legal treaties in
" the sphere of the fight against crime have
not been taken into account;

4) the list and content of penal prohi-
bitions required substantial review;

5) it had to be improved to meet cur-
rent requirements and international
punitive system standards, etc. [1, 355].

The adoption of the first CC of an inde-
pendent Ukraine was preceded by years of
long strenuous work on the development
of the draft CCU, which was begun as far
back as 1992 when the Task Group,
including the leading legal scholars and
practitioners of Ukraine was organized
under a Resolution of the Cabinet of
Ministers of Ukraine, who immediately
began their painstaking work. During
work on the draft code, in order to analyze
proposals related to the improvement of
criminal law, a great number of different
sources were studied and used by mem-
bers of the Task Group, particularly:

+ scientific publications on crimi-
nal law (courses, textbooks, commen-
taries, monographs, scientific-practical
articles from digests and periodicals, the-
ses and other materials from research
and practice conferences); _

+ authors’ reviews of doctoral the-
ses and master’s dissertations on crimi-
nal law;

» the effective 1960 CC, particu-
larly its provisions, which were supple-
mented during the period 1992-2000;

» the practice of investigative and
judicial agencies and bodies of the
Prosecutor’s Office regarding the appli-
cation of the criminal legislation of
Ukraine during the total validity period
of the 1960 CC, particularly its applica-
tion during 1992-2000;

» the law drafting work that was
conducted on previous draft CCs, partic-
ularly the CCU drafted by the Working
Committee of the Presidium of the
Verkhovna Rada of Ukraine;

» study of the accessible criminal
law of foreign countries;

* own experience of research and
practice activities of Task Group mem-
bers, especially their participation in
draft law works.

The draft CC was repeatedly dis-
cussed at research and practice confer-
ences, seminars of jurists and in the mass
media. At the same time, a large number
of remarks were made in its regard. Thus,
during the whole period of work on the
draft, the scientific and educational
institutions of Ukraine, Russia and
Belarus, all law enforcement bodies and
authorities of Ukraine and individual
jurists provided their proposals for its
improvement. The draft CC underwent a
terminological examination by experts of
the Institute of Ukrainian Language of
the National Academy of Sciences of
Ukraine, and was the subject of analysis
by representatives of the Supreme Court
of Ukraine, General Procurator’s Office
of Ukraine, Ministry of Justice of
Ukraine, Security Service of Ukraine,
Ministry of Internal Affairs of Ukraine,
etc.

In 1996 and 1997 the draft CC was
the subject of discussions during the
working meetings of experts of the
Council of Europe, the representatives of
the Netherlands, Italy, Sweden,
Switzerland, Portugal and other coun-
tries, who expressed a favorable opinion.
It was also the subject of consideration
at international research and practice
conferences and seminars, held in
Kharkiv, Kyiv and other cities of
Ukraine*.

* For further details with regard to the progress of work on the 2001 draft CCU see author’s works [2, 230-246].
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The years of persistent and painstak-
ing work of legal scholars and practition-
ers brought deserving results. The draft
CCU prepared by the Task Group of the
Cabinet of Ministers of Ukraine was
approved in its first reading by the
Verkhovna Rada. During that reading,
an alternative draft CC introduced by
People’s Deputy I. Pylypchuk was also
considered, but rejected. The Cobinet’s
draft was approved by the Verkhovna
Rada in its second reading in September
2000. The third reading to pass the new
CCU took place on April 5, 2001. It
should, however, be noted that the rejec-
tion of the alternative draft CC does not
mean that none of its proposals and
achievements were included in the draft
that has become the law. The new CC
embodies all the useful provisions of this
alternative draft, which concerned, for
instance, establishing liability for certain
environmental crimes, crimes against
public security, etc.

As a result of the measures taken, cer-
tain core, conceptual provisions (ideas)
were developed, which were not only
implemented in the new CCU, but also
became the basis of Ukraine’s criminal
policy and determined the development
of the state’s criminal legislation for
years to come [3, 278-290]

Among the conceptual provisions of
the new CCU the following should be
mentioned:

1. Article 3 of the CC stipulates that
Ukraine’s legislature on criminal liabili-
ty is exclusively determined by the CC,
which is based on the Constitution of
Ukraine and the generally accepted prin-
ciples and norms of international law.
The effective CCU proceeds from the
necessity that criminal law should com-
ply with the Constitution of Ukraine
and its international legal obligations. In
accordance with the principle of consti-
tutional compliance, the CC cannot con-

tradict the Constitution both in its gen-
eral and special norms. Thus, the CC
shall be considered as being in maximum
compliance with the Constitutional pro-
visions, which have priority significance
for the development of criminal law.
First and foremost, these are the
Constitutional provisions on the imple-
mentation of the principle of the Rule of
Law and the recognition of the human
being, his/her life and health, honour
and dignity, inviolability and security as
the highest social value. Therefore, the
CCU provides for a somewhat extensive
list of crimes against the above as well as
severe penalties for such violations.
Special provisions of the CC provide
for liability for the violation of the con-
stitutionally declared rights of the indi-
vidual and citizen, particularly the right
of a person to life (Article 27 of the
Constitution), the right to respect
human dignity, the right to freedom from
torture, cruel, inhuman or degrading
treatment or punishment that violates
human dignity (Article 28 of the
Constitution), the right to freedom and
personal inviolability (Article 29 of the
Constitution), etc. It should be stressed
that the CCU is governed by the neces-
sity that the protection of rights and
freedoms of the individual and citizen
from crime is of the highest priority.
With this fact taken into consideration
the parts of the Code containing norms
on criminal liability in crimes against a
person, life and health, honour and digni-
ty, are located in the special part of the
Code immediately following the norms
on criminal liability for crimes against
the fundamentals of the national security
of Ukraine. Moreover, these parts have
been significantly expanded by means of
the inclusion of new types of infringe-
ments of the rights mentioned above. In
particular, these include «Illegal experi-
mentation on a human being»
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(Article 142 of the CC), «Violation of
procedures prescribed by law with
regard to human organs or tissue trans-
plantsation» (Article 143 of the CC),
«Forcible donation of blood» (Artic-
le 144 of the CC), «Exploitation of chil-
dren» (Article 150 of the CC), etc. Thus,
it can be stated that the 2001 CC not
only declares, but also complies with the
principle of constitutional conformity.
It's articles are extensively reflect consti-
tutional provisions with regard to the
necessity to protect the rights and free-
doms of an individual and citizen, public
interests and the interests of the state.

2. It is significant for the 2001 CC to
ensure the continuity of provisions that
have survived the test of time and comply
with the civilized norms of criminal law.
For this reason the Code has indeed pre-
served all basic provisions that have been
developed by criminal legal science over
many decades, which were known in pre-
vious valid criminal legislation. More
specifically, these are norms pertaining to
grounds for criminal liability, limits of the
scope of criminal law, forms of guilt, lia-
bility for an inchoate offence, aiding and
abetting, etc.

The division of the CC into General
and Special parts and the systemization
of articles in the Special part by sub-
sumer of criminal protection has been
preserved as a construction which sur-
vived the test of time and proved its
effectiveness. The General part of the
CC has been build in accordance with a
certain system, which can be summa-
rized as follows: at the beginning of its
text the CC provides for those provi-
sions which are of a principal and gener-
al nature for the entire CC, followed by
exigencies, which characterize criminal
liability and its substantive grounds. The
third section determines general provi-
sions which and individual grounds for
exemption from criminal liability. This
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precedes the section on punishment/
penalties, since such exemption is only
possible prior to a court decision coming
into effect, while the infliction of punish-
ment precedes the determination of such
verdict. Therefore, the fourth section of
the CC provides for the classification,
infliction and exemption from punish-
ment, as well as conviction. The section
on coercive measures of a medical nature
and the specific features of criminal lia-
bility and punishment of juveniles con-
cludes the General part of the Code.
Many provisions of the General part
have been set forth in great detail, more-
over, new institutions have emerged,
requiring independent regulation, and
new norms have been formulated. Thus,
the General Part underwent further dif-
ferentiation, and now corresponds to the
realization of the stages of criminal lia-
bility. It is clear and easy to comprehend,
which is very important on the practical
application of the relevant articles.

As regards the Special part of the CC
its development has been specified by
the resolution of a number of theoretical
and practical issues, related to the
necessity to allocate and arrange the
norms in a certain order that provide
penalties for specific crimes. After all, in
many respects, the apt placement of
norms in the Special part influences
their practical application, theoretical
comprehension of the indications of cor-
pus delicti, as well as the awareness of
their interdependence and specific fea-
tures. The system of the Special part as
implemented in the 2001 CC reflects
not only specific theoretical ground-
work on the issues of its development,
but, above all, determines the system of
social relations and values developed in
Ukraine during the first decade of its
formation as an independent and demo-
cratic state, which are subject to legal
protection from crime.
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3. The determination of the indica-
tions of the subject of a crime became
fundamental in the 2001 CC. As is well-
known, the modern criminal law science
and some jurisdictions admit the exis-
tence of dualism with regard to the sub-
ject of crimes and recognize not only pri-
vate individuals, but also legal entities as
such subjects. A propos, the alternative
draft of the CC prepared by 1. Pylypchuk
and put up for consideration before the
Verkhovna Rada of Ukraine, also provid-
ed for the possibility to recognize a legal
entity as the subject of a number of
crimes. The CC has set forth the funda-
mental provision that «<the subject of a
crime shall be a private individual, of
sound mind, who has committed a crimi-
nal offence under this Code at an age at
which, according to the Code, he/she
can be criminally liable» (Chapter 1,
Article 18 of the CC). Therefore, when
defining the subject of a crime, the CC
supports the monistic principle: only a
private individual can be such a subject
and this fully corresponds to the princi-
ple of personal guilt and liability for
damages inflicted on the objects of such
protection. In addition, for the first time
the CC legally differentiates the notion
of a special subject of a crime category,
thereby recognizing that only a specific
private individual, who is of sound mind,
who has committed a criminal offence at
an age at which he/she can be criminally
liable (Chapter 2, Article 18 of the CC).
Such a conclusion regarding a specific
private individual can be made both on
the basis of the indications of a subject of
a crime, which is provided for in the rel-
evant Article of the Special part and on
the basis of the relevant interpretation of
the law.

4. The application and reform of
the 1960 CCU has led to the removal of
a number of provisions from the new CC.
The valid CCU is governed by the neces-

sity to de-ideologize and de-mythologize
criminal legislation, which means the
awareness of the necessity and possibili-
ty of solving purely practical utilitarian
tasks with the help of said Code. It is
naive to expect that the application of
the CC will result in the rehabilitation of
criminals, the rooting-out of criminality,
and teaching people to respect the law,
etc. History has repeatedly demonstrat-
ed that one should not count on crime
prevention measures to be a panacea for
the complex economic and social prob-
lems of the state and society. One should
bear in mind that criminal law is the
final, ultimate measure of the fight
against negative phenomena in economic
and social life. For this very reason one
should not be absorbed by the rather
popular idea, existing in everyday legal
awareness, to strengthen punitive meas-
ures, but on the contrary, to take the
course of the further humanization of
criminal liability.

At the present time, the issue of the
humanization of criminal law is the spe-
cial focus of not only experts in legal sci-
ence and law enforcement but also law-
makers. How is it possible to achieve
positive results in the battle against
crime with minimal losses to society and
without excessive cruelty, using which
humane means? There is no doubt, that a
whole range of the provisions of the 2001
CCU have become the obvious manifes-
tation of the humanization of criminal
legislation. Thus, more than 30 actions
have been decriminalized in the 2001 CC
and its Special part, that had recognized
as crimes in accordance with the 1960
CC. They include: <«Profiteering»,
«Violation of trade regulations», «Cri-
minally negligent use and maintenance
of agricultural equipment» etc. The rea-
son for this is that under new social rela-
tions the aforesaid actions are no longer
of a dangerous nature or no longer
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require legal preventive measures, or are
special actions, liability for which is pro-
vided for in accordance with the provi-
sions of specific Articles in the 2001 CC.
For some crimes the age at which some-
one is criminally liable has been
increased from 14 to 16 years, for in-
stance, premeditated murder, excessive
self-defense,  manslaughter, etc.
Decriminalized actions include: failure
to report reliable information on a crime
being prepared or in progress, also the
actions of family members and close rela-
tives of a person who has committed a
crime, regarding preliminarily un-
promised concealment of a crime that
has been committed by a family member
or close relative.

The increase in the number of norms,
under which showing remorse for com-
mitting an offence is encouraged, has
become a distinctive feature of the new
CC in its Special part. The possibility of
exemption from criminal liability after a
person has committing an offence is pro-
vided for in 17 norms of the Special part.
There is no doubt that the development
of such an institute corresponds with the
idea of the humanization of criminal leg-
islation and has prospects for expansion.

The concept for the humanization of
the punitive system was set forth in the
initial phase of the drafting of the CC
and was reflected in the norms and sanc-
tions of the Special part. Firstly, all sanc-
tions of the Special part of the valid CC
are construed in accordance with the fol-
lowing: from less severe penalties to
more severe ones. The sense of such a
structure lies in the fact that a court
refusing to inflict a less severe penalty
shall put forward reasons as to the neces-
sity to recourse to a more severe penalty.
Taking into account the fact that sanc-
tions, as a rule, alternatively provide for
not two, but three and even more kinds
of punishments, it becomes clear that a

* LAW OF UKRAINE « 20177« N2 9-10 +

movement towards the most severe pun-
ishment requires that quite well thought
out and substantiated arguments are
found. Secondly, the decrease in the
amount of incarcerations for the majori-
ty of criminal offences and the introduc-
tion of an alternative to imprisonment,
has become a distinctive feature of the
Special Part of the CC. Thus, amount of
punishments for economic, military and
reckless offences has been significantly
decreased. As a rule, imprisonment for a
term of up to 15 years is provided for
offences associated with attempted mur-
der and also for mercenary and violent
offences.

The trend to humanize the criminal
law initiated in the 2001 CC has been
further developed in Law of Ukraine
No. 270-VI adopted as of April 15, 2008
«On the Introduction of Changes to the
CC and Code of Criminal Procedure of
Ukraine Regarding the Humanization of
Criminal Liability», which came into
effect as of May 7, 2008 and which
brought amendments and additions to
more than 90 Articles of the CC.

The task of humanisation in the afore-
mentioned Law has been achieved in a
number of directions, which include
issues of the effect of the law on criminal
liability in time (Article 5 of the CCU);
expansion of the limits to apply the insti-
tute of exemption from criminal liability
(Articles 45 and 46 of the CCU); reduc-
tion of criminal measures of influence
with respect to minors (Articles 97, 102
and 104 of the CCU); changes to a num-
ber of sanctions of the Special Part of CC
Articles by means of adding to them the
types of punishment which do not
include imprisonment, since during the
process of the application of the 2001
CC, it was determined that the sanctions
of norms, which determine criminal lia-
bility for petty and moderate offenses
did not adequately provide for new types
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of punishment — community service and
detention.

The said Law contains many innova-
tions referring to the application of CC
norms, which are directly connected
with determination of a punishment
(Articles 53, 65, 66, 68 and 691 of the
CCU). These norms form the real prac-
tice for the meting out of punishment
and thereby define, to a certain extent,
whether it meets the requirements of
modern society and affirm the humane
approaches that the state uses in the sec-
tor of the fight against crime by way of
legal protection measures against crime.
Thus, for instance, in accordance with
the innovations formulated in the Parts 2
and 3 of Articles 68 and 691 of the CC,
the special rules to determine punish-
ment are established, to be more precise,
its limits defined if a person intends, but
does not commit a crime (Parts 2 and 3
of Article 68 of the CCU), and also if
there are any specific mitigating circum-
stances (Article 691 of the CCU). We
can see that on a legislative level, pun-
ishability is limited on actions with
regard to the maximum limit of the heav-
iest punishment provided for in the sanc-
tion, given that the crime was not com-
mited in full: preparation (Article 14 of
the CC) and attempt (Article 15 of the
CCQ). It is clear that the lawmaker strives
to reflect that an uncommitted crime is
less socially dangerous than one that has
been committed, by reducing the punish-
ment accordingly.

At the same time it follows from the
dictates of Parts 2 and 3 of Article 68 of
the CCU, that the application of punish-
ment procedures provided therein shall
not be the right but the duty of the court,
regardless of the degree of gravity of
uncommitted crime and the reasons, no
matter what the offender’s purpose was,

for which this offence was not complet-
ed. In our opinion such an approach sig-
nificantly simplifies and in some ways
groundlessly formalizes the settling of
this issue. That is why it would be appro-
priate not to impose this duty on the
court but authorize it to specify the pun-
ishment within the limits determined in
the Parts 2 and 3 of Article 68 of the
CCU, subject to the degree of gravity of
the action committed, the level of crimi-
nal intent and reasons, due to which the
criminal offence has not been committed,
i.e. taking into account the circum-
stances, which, a propos, are clearly stip-
ulated in Part 1 of Article 68 of the
CCcu!.

Therefore, an analysis of the norms,
by which the CCU has been supplement-
ed under the Law of Ukraine as of April
15, 2008, determine that the provisions
specified therein, introduce significant
adjustments to established approaches,
which prior to the implementation of
these innovations existed both in legisla-
ture and the practice for determining
punishment. This demonstrates clearly
and unequivocally the tendency in law-
making and law enforcement activities
for the further humanization of criminal
liability.

5. Due to the fact that the 2001
CCU should have been based on general-
ly recognized principles and norms of
international law, much work has been
done to bring its norms in conformity
with international treaties, the mandato-
ry nature of which has been recognized
by the Verkhovna Rada of Ukraine. Due
to this fact such norms as torture
(Article 127), money laundering (Article
209), the willful failure of an official to
comply with a judgment of the European
Court of Human Rights (Part 4 of
Article 382) and many others have been

! For further details see the article by V. Tiutiugin «The issues of criminal liability humanisation and their imple-
mentation in some legal innovations» («IInTainsa rymanisaitii KpUMilaibHOI BIANOBIAANLHOCTI Ta IX peasiizallisi B

JIEIKMX 3aKOHO/1aBYMX HoBenax») (4, 313-323].
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included in the Special Part of the CC.
During the ten years of the validity of
the CC, the tendencies defined in the
2001 CCU with regard to the implemen-
tation of generally recognized interna-
tional standards on the rights of the indi-
vidual and citizen, and also the aware-
ness of basic principles to ensure interna-
tional law and order, became ones of the
key directions of the development of
national criminal law. However, there is
considerable concern is caused that no
proper and equally authoritative imple-
mentation algorithm has yet been devel-
oped in criminal law sctence, which
could be used by legislative initiators
and lawmakers when deciding to intro-
duce any provisions from international
treaties to national laws [5, 13]. A practi-
cal example of this is the adoption by the
Verkhovna Rada of three anti-corruption
laws on June 11, 2009, namely: «On
Principles for Preventing and Coun-
teracting Corruption» (No. 1506-VI),
«On the Responsibility of Legal Entities
for Corruption» (No. 1507-VI) and «On
Amending Some Legislative Acts of
Ukraine Regarding Responsibility for
Corruption» (No. 1508-VI). The provi-
sions of international treaties, particular-
ly the United Nations Convention
against Corruption (2003) and the
European Union Convention on the
Fight against Corruption (1999) the
mandatory nature of which was recog-
nized by the Verkhovna Rada on
October 18, 2006, should have been
implemented in national legislation with
the help of these Laws. This has been
done in such an ineffective manner, that
the Verkhovna Rada had to postpone the
date of enactment twice, and in January
2011 the above-mentioned laws were
cancelled. This was no coincidence, since
even a quick analysis of the amendments
introduced, particularly, into the CCU,
shows that on the application of many
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innovations, which were contained in
the aforesaid laws, investigative and
judicial agencies would face a range of
difficulties and issues, for which, unfor-
tunately, there is no undisputed and
clear solution in these new norms.
Moreover, some of these novelties did
not conform with many effective provi-
sions of the CC with regard to criminal
liability for corruption, and individual
provisions lacked clarity and sometimes
even clearly incorrect both in terms of
their content and their legislative and
technical formulation, wording and
structure. It is sufficient to draw an
example according to which the men-
tioned innovations to the CC provided
for the criminal liability of officials, pri-
vate legal entities, for the receipt of
unlawful remuneration, whereas the offi-
cials of public legal entities, should be
liable separately for the receipt of such
remuneration and the receipt of a bribe.

Unfortunately, the decision to adopt
the above-mentioned anti-corruption
laws has been finalized, regardless of the
fact that the responsible Committees of
the Verkhovna Rada, which were
involved in the preparation of these draft
laws were repeatedly notified of the
necessity to make essential revisions to
them, bringing them in line with the
principles of national laws on criminal
liability. It appears that the authors of
the aforementioned innovations, having
disregarded useful comments, chose the
path of least resistance, and ensured
implementation by means of copy-past-
ing the text of the provisions of the 1999
and 2003 Anti-Corruption Conventions
too close to the source, and thus created
relevant criminal liability norms, using
general international recommendations
and propositions which required further
discussion, completely ignoring the
national doctrine of criminal law with
regard to the specifics of criminally-

n
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liable behaviour of the persons con-
cerned [6, 6-7].

As a result, it should be stressed that
in order to eliminate conflicts between
laws, which may occur after ratification
by the Verkhovna Rada of any interna-
tional acts (treaties, conventions), there
should be a system-level basis and possi-
ble changes to criminal law and other sec-
tors of Ukrainian legislation which are
needed for such ratification and related
to crimes covered by relevant conven-
tions shall be introduced in advance, in
order to bring them as fully as possible in
line with not only the terms and defini-
tions provided by international law but
also fundamental principles of national
law. It should also be noted that amend-
ments to be introduced to the Special
Part of the CCU and which pertain to the
specified types of criminal offences and
their punishability, should be brought
into accord with the provisions of the
General Part of the CC. Prior to the rati-
fication of any international documents,
diverse issues which pertain to Ukraine’s
obligations in the sphere of international
legal cooperation (for example, the devel-
opment of effective mechanisms for data
exchange between law enforcement agen-
cies) and consistency of terminology
should be resolved.

In the fight against transnational
crime, the unanimity of the principle of
the inevitability of punishment plays an
important part. European integration
processes require that our state observes
so called minimal harmonization, which
means the determination of minimal
requirements with regard to criminal lia-
bility for relevant criminal offences in
EU Member States, although each coun-
try, within its own territory, has the uni-
lateral right to establish more severe
types of punishment.

Harmonization of national criminal
law shall have to cover international

12

standards for the qualification of a crime,
observe unified approaches to criminal
prosecution and punishment of the
guilty and fair indemnity to the victims.

6. The decade-long practice of CC
application proves that not only the
quality but also the stability of the law
on criminal liability remains the princi-
pal problem of today. It is no coincidence
that President Yanukovych has drawn
attention to it in his message to the
Ukrainian people having indicated that
the stability of law shall be an important
factor in ensuring effective law enforce-
ment activities.

Indeed, stability, basic principal pro-
visions and the consistency of regula-
tions is a reflection of the high qualita-
tive level of criminal liability legislation.
A fairly stable, purposeful and pre-
dictable state policy in the fight against
crime can only be built under a relative-
ly stable legal system [7, 224—-238]. The
stability of laws, on the one hand, creates
conditions for law enforcement agency
officials to duly gain proficiency in their
principal provisions and thereupon form
an appropriate practice to apply legal
provisions. On the other hand, it allows
each citizen to become acquainted with
the substance of the law, thus, be aware
of those means of criminal prosecution
that are applied to ensure his/ her safety,
protections of his/ her rights, freedoms
and lawful interests.

At the same time, to maintain the sta-
bility of its principal provisions, criminal
liability legislation shall have to effec-
tively respond to those changes which
take place in political, social and eco-
nomic conditions of society and state,
and duly respond to any new socially
dangerous challenges on the part of the
criminal environment. It certainly has to
be improved, renewed, continuously
developed and be dynamic. However, it
is only through the well thought out and
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sensible combination of stability and
dynamics of the criminal liability law
based on an analysis of the actual needs
of society that the high efficiency of the
provisions of law can be achieved [8,
12-13].

How can the present day situation be
characterized? If one looks at the exist-
ing lawmaking activities in the sector of
criminal law, their explosive impetus and
scope of recent years are astonishing. Let
us, for example, examine some figures.
Since September 1, 2001, that is 10 years
after the date on which the CC came into
force, different provisions have become
the subject of changes more than 300
times*. During this period of time, 10
Articles were been excluded from the CC
(Articles 188, 230, 235',235% 235°, 235°,
235°, 331, 368', 369'), moreover 7 of
these were initially introduced to the
CC, then excluded from it. The CC was
supplemented by 47 new Articles, of
which 7, as mentioned above, were
excluded. Thus, whereas at the date of
the CCU coming into force there were
447 Articles, they have now increased to
482**. In general 213 Articles of the CC
have been amended, which is more than
47.6% of the Articles which existed at
the date of its coming into force. By the
way, 32 Articles have already undergone
two changes, 18 — three changes, and 2
(Articles 364 and 365) have been
changed four times. Amendments have
been introduced (several times) to even
those Articles of the Code, which were
added after its coming into force
(Articles 194', 209', 212', 232', 2583,
258").

Simple arithmetic with regard to the
above figures testifies that from the
moment when the CCU came into force

in 2001, amendments have been intro-
duced to more than 28 of its norms that
is at least 2—3 Articles of the CC were
updated per month. Thus, a completely
logical question arises:

How then, can one speak about the
stability of criminal law if its provisions
are updated at such a rapid rate? It is
evident, that under conditions when not
only laymen but also professional jurists
are by no means always able not only to
gain proficiency in the new provisions of
the CC but follow its changes, it is diffi-
cult to plan any long-term measures
directed towards an effective battle
against crime and on the basis of this,
form a stable and, above all, faultless
investigative and judicial practice.
Moreover in many of the recent legisla-
tive acts on amending the effective CC
one can see the wish to resolve the
urgent issues facing the modern
Ukrainian society by means of criminal
law. It is a shame, but the Verkhovna
Rada seems to be under the influence of
everyday social legal awareness but is
not critical of it. For example, the Law of
Ukraine from February 19, 2009
strengthened criminal liability for the
non-payment of salaries and wages,
study allowances, pensions and other
payments provided by the law (Article
175 of the CC). On the one hand such
acts indeed violate the constitutional
rights of citizens. But on the other hand,
legal prohibition and the strengthening
of repression can hardly solve social and
economic problems. Such prohibition
can be considered as an addition to eco-
nomic, financial and other means of
influence. But if these means were effec-
tive, there would be no need for legal
prohibition itself.

* Calculations were made as of July 1, 2011, it being known that the basis of the ﬂ%)urcs drawn was made not by the

quantity of laws by which the CC regulatory provisions have been supplemented,

ut the general quantity of those

amendments made to the effective CCU as a result of their adoption.
** A propos, the CC of the Russian Federation, which came into effect as far back as of June 13, 1996 (that is five
vears prior to the CCU), at that time, numbered only 360 Articles, and as of November 1, 2010 — 397 Articles.
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Even now the flow of law-making ini-
tiatives does not recede. For example,
every year, the Criminal Law Depart-
ment of the National University
«Yaroslav Mudriy Law Academy of
Ukraine» receives 35—40 draft laws for
discussion. Moreover, the majority of
these do not meet with the approval of
experts and this can be explained not so
much by the level of the drafts (which is
sometimes poor), but the systemic
inconsistency of innovations proposed
with the effective provisions of the CC,
as well as the flaws in legal procedures to
develop them.

Attention has to paid to the appear-
ance of a number of draft laws, which, in
our opinion, has been determined not so
much by an urgent necessity to bring
criminal liability laws into compliance
with the requirements of the rapidly
changing conditions of modern society
and state, but the desire to respond, to
react to every more or less <high-profile»
event or case by creating a new norm for
the CC.

As an illustration, one can mention
the notorious case of Judge Zvarych,
which «gave birth» to the draft law on
strengthening criminal liability for
bribery, which proposed the establish-
ment of clearly defined sanctions by
means of life imprisonment with the
irrevocable forfeiture of property when
an investigator, prosecutor or judge has
taken a bribe, as specified in Articles 371,
372 and 375 of the CCU. Strange though
it may appear but this draft was passed
by the Verkhovna Rada as a law, which
the President of Ukraine vetoed in time.
But even after this, the draft has twice
been considered by relevant Committees
of the Verkhovna Rada.

Another typical example is the refusal
to pay out money to citizens, who had
deposit accounts in banks, which
occurred, but were first and foremost due

to the economic crisis, which immediate-
ly gave rise to the appearance of a draft
law on the establishment of criminal lia-
bility for such acts.

The impression is, that lawmakers are
trying to settle the majority of difficult
real-life situations, the reasons for which
are unstable social and economic condi-
tions in the country, by way of least
resistance, i.e. with the help of criminal
punitive measures. However, this is not
the correct course of action, which has
proved to be inadequate in many
instances.

In our opinion, a typical example of
the unsubstantiated deviation from the
principle of criminal liability stability,
would be for lawmakers to settle the
issue of the protection of property rights.
It is well known, that in order to recog-
nize one or other infringement of owner-
ship relations, a criminal offence (for
example, stealing another’s property)
depends largely on the amount of dam-
age caused to the property by the offend-
er. In the last six years the adoption of
fundamentally opposite legislative deci-
sions on this issue have been seen, which
can be explained by the fact, that recog-
nition of an infringement against proper-
ty is a criminal or administrative offence
and also their qualification started to be
defined firstly in accordance with the
provisions of the Law of Ukraine «On
Personal Income Tax», dated May 22,
2003 and as of today it is subject to the
Tax Code of Ukraine. There is every rea- |
son to asume that the artificial decrimi-
nalization of a number of specific, never-
theless, diverse types of infringements
against property (thefts, frauds, etc.) has
been put into practice in this manner.
This happened due the annual increase
in the amount of the tax-free allowance
of citizens, which has been determined
by lawmakers as the basis for calculate
the amount of property damage qualified
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as the stealing of another’s property.
Thus, if in 2003 <«the limit of criminaliza-
tion» (the amount of the property stolen
under which the action shall be consid-
ered to be a criminal offence) totaled
UAH 51, then in 2006 it already reached
UAH 525, in 2007 this amount increased
to UAH 600, in 2008 — UAH 772.50 and
in 2009 this limit reached UAH 907.50.
In other words, from 2003 to 2009 the
criminalisation limit for such types of
infringement increased almost 20 times.
Such state policy in the sphere of proper-
ty rights protection has given rise to mis-
understandings among the majority of
victims due to such infringement.
Obviously, on June 4, 2009 the
Verkhovna Rada reversed its policy on
maximum criminalization for stealing
another’s property by lowering the crim-
inalization limit of such actions from 3 to
0.2 times the tax-free allowance, i.e.
almost 15 times as a result of the consid-
erations of the populace as well as appli-
cations from the public and scientists.
But this premature legislative decision
resulted in another excess, for today (in
accordance with the provisions of the
Tax Code of Ukraine, which came into
effect as of January 1, 2011) it is suffi-
cient to steal property in the amount of
UAH 94.10 in order for the action to be
classified as a crime with relevant conse-
quences. It is obvious, that the aforemen-
tioned decision by no means improves
property rights protection, moreover it
provides for the risk of corruption due to
relevant norms of the law, it creates con-
ditions for possible abuse on the part of
dishonest individuals, law enforcement
agencies and judicial bodies when they
apply the law.

It should be added that settling the
issue of the criminality of an action and
the qualification of infringements
against property under the Tax Code of
Ukraine and provisions of other laws, in
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which the minimal amount of wages is
determined, has resulted in the violation
of one of the basic principles of criminal
law, in accordance to which, the crimi-
nality of any action, as well as punish-
ment thereto and other criminal conse-
quences shall be determined exclusively
by the CCU (Part 3 of Article 3).

The above-mentioned facts give rea-
son to affirm that in recent years, law-
making activities can, in many respects,
be characterized as being unsystematic
and sometimes even chaotic, and that
draft laws being considered by
Parliament often lack due scientific
expertise. All of the above undoubtedly
reduce the effectiveness of the preventa-
tive function of criminal law, negatively
impact law enforcement activities and
causes citizens to have a nihilistic
approach to the requirements of the law.

Clearly, the time has come to discuss
the idea of creating a single body, the
National Council for Crime Prevention
in the country, which would be com-
prised of scientists, members of law
enforcement and judicial bodies, public
institutions and experts in the field of
crime prevention. Moreover, the cre-
ation of such national councils and adop-
tion of relevant national programs is
directly provided for in Recom-
mendation No. 21 of the Committee of
Ministers of the Council of Europe to
Member States «On Partnership in
Crime Prevention» dated September 24,
2003. It appears that one of the functions
of this National Council could also have
been the expert evaluation of relevant
draft laws directed towards crime pre-
vention.

To sum up the above, it should be
stressed that the research of the decade-
long experience of CCU application
undoubtedly confirms that it has sur-
vived the test of time and has become a
powerful and effective legal tool for the
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implementation of Ukrainian state poli-
cy on the fight against crime. The valid
CC took into consideration the achieve-
ments of modern criminal law science, it
is based on the Constitution of Ukraine
and generally recognized ideas and
norms of international law, and confirms
the principles of humanism and legality.
However, at the same time, CC applica-
tion practice highlighted certain prob-
lems. Thus, the inconsistency of a range
of CC provisions with the Admi-
nistrative Violations Code of Ukraine
has resulted in a combination of the dis-
position of articles in these normative-
legal acts. Since the CC has rejected
administrative issue preclusion, the key
legal tool to differentiate an administra-
tive offence from a relevant criminal one
has become the provisions of Part 2,
Article 11 of the Code on minor actions.
In some cases, practice has revealed an
unjustified competition between the
criminal norms. In practice significant
difficulties emerge during the applica-
tion of Article 9 of the CCU on taking
into account the judgments of foreign
courts, since no proper mechanism for
the implemention of this norm has been
provided for in the Code of Criminal
Procedure of Ukraine. And finally, the
decade-long experience of CCU applica-
tion clearly proves that one should not
make haste when amending criminal law,
since it often has a negative impact on
the quality of the latter, gives rise to dif-
ficulties in its application.

The problems defined by us are only
part of the essential discrepancies, which
continue to increase in the development
of the modern criminal law of Ukraine. It
is obvious, that criminal law experts
should assume responsibility for closer
scientific support of legislative and law
enforcement processes. In many respects
the increased influence of scientists on
these processes, as mentioned above,
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could be provided by means of the regu-
latory determination of the role of scien-
tific expertise in the lawmaking process.
However, science must have the
strongest influence on the formation of
modern criminal law, using in-depth,
well-grounded scientific works, the
results of which are implemented in
monographs, research articles, comments
on laws, thesis research, speeches at con-
ferences, etc. Textbooks and manuals
play a no less influential role in the for-
mation of legal thinking in criminal law.
At this point, scientists have achieved a
lot in this respect. For example, since the
coming into effect of the 2001 CC, the
teaching staff of the Criminal Law
Department of the National University
«Yaroslav Mudriy Law Academy of
Ukraine» alone has published six edi-
tions of the textbook on the General and
Special Parts of the Criminal Code of
Ukraine, which was awarded the State
Prize of Ukraine in 2006, four issues of
research and practical comments on the
CCU, as well as more than 30 mono-
graphs, 50 textbooks and manuals. The
«Training Electronic Informational
Complex (TEIC (HEIK) on the Crimi-
nal Law of Ukraine» has an important
place among the innovative publications
of the Criminal Law Department. The
use of this complex in education allows
fundamentally increased access to edu-
cational, scientific and practical sources
which are required to gain significantly
more in-depth and qualitative knowl-
edge of criminal law. This complex
includes the required regulatory envi-
ronment, the materials from relevant
textbooks, Resolutions of the Plenum of
the Supreme Court of Ukraine, case
materials, sections of scientific and prac-
tical comments to the CCU, module
tasks for self-testing, which allows not
only the possibility of gaining greater
knowledge on the subject, but also the
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initiation of studies via the Internet.
This is why in March 2011, its authors
and compilers obtained copyright regis-
tration certificate No. 37621.

At the same time the need remains to
develop fundamental studies and other
scientific encyclopedic publications on
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