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THE LEGALITY OF CRIMINAL PROCEDURE DECISIONS

The orientation during the current stage of Ukrainian development is building a
legal state and forming a civil society invariably requires the existence of effective legal
mechanisms to protect human rights, among them are criminal proceedings. A necessary
condition for sustainable development of the current criminal procedure law in this area
Is the development of topical scientific issues with direct practical implications for the
rights and interests of participants in criminal proceedings. An issue of the legality
criminal procedural decisions belongs to these problems.

In criminal proceedings the legality is a fundamental principle that has received the
appropriate regulatory consolidation. Only such procedural activities that fully meet the
statutory rules and requirements must be recognized as legal. Authorized subjects
activities in the field of criminal proceedings are associated with the ability to
significantly limit constitutional rights and freedoms, the application of procedural
coercion to its participants. Such restrictions may be implemented only on the basis of
criminal procedural decisions taken by authorized official entities in accordance with
the law. Thus, the proper resolution of any legal issues from a position of strict
compliance with the law has the original and also crucial to effectively address the
complex challenges of proceedings.

Procedure Law regulation provides not only specific rules of conduct for authorized
and obligated entities, and in some cases, some alternatives, leaving the resolution of
certain legal situations at the discretion. Sometimes lack of clearly defined rules

necessitates use an informal decision-making standard of legality.



The issue of the legality is actualized due to significantly expands the sources of
criminal procedural law and direct legislator’s landmark to the principle of law in the
event of any legal uncertainty.

Moreover, in terms of transformation of legal ideology and patterns of criminal
proceedings there is an objective need to rethink the content of the quality requirements
of procedural decisions, including law standards.

The general legality requirement is dedicated to only one rule of the current
Ukrainian Criminal Proceedings Code (art.9). As for the procedural decisions™ legality
purely, the Code provides only an indication to comply with this standard (art. 86,
94,110,177,207, 223,246,276,285,303,313). Separately, the legislator emphasizes the
need for a foundation only proof of evidence obtained lawfully, in compliance with the
statute in the assessment of the totality of the evidence in the case, for making
procedural decisions in statutory form and within the competence of a particular subject,
preventive measures only on the grounds provided by law, the legality of investigative
(detective) actions, exemption from criminal liability in cases stipulated by law, etc.

More detailed legality requirements are only relatively judgments (art. 370 of the
Code) and the individual criteria used for checking the quality of verdicts by higher
courts (art. 409,412,413,438,445 of the Code). Thus, significant violations of criminal
procedural law, misapplication of the Ukrainian Act on criminal liability will result in
the cancellation or modification of the judgment by the courts of appeal and cassation,
and unequal application of the same provisions of the statute by the court of cassation
on such cases considered grounds for review the Supreme Court of Ukraine.

In our opinion the procedural decision meets the standard of law if it was adopted by
properly authorized entity, if all actions that preceded its adoption were held without
violations of law, if the rights and interests of individuals and entities who took part in
them have been met, if the subject’s conclusions on the application requirements of
substantive law based on their correct interpretation and correspond to the facts of the
case. Therefore, the legality may be seen as strictly adherence to statutory procedural
form at all stages of criminal proceedings, the establishment of the necessary details and

correct application of other regulatory requirements in solving legal issues. In our view,



given the growing importance of the rule of law, it must be stressed further on the
mandatory judicial decisions” compliance with generally recognized principles and
norms of international law.

So all these causes require the relevance of comprehensive studies of theoretical
foundations legality of procedural decisions and practices comply with this standard. A
clarification of the statute’s value to ensure the legality of procedural decisions, the
relationship and interaction principles of law and justice, the problems of competition
law and sources of law conflicts, abuse of discretion in enforcement practice, adequate
interpretation of the acts, elaboration of common criteria for assessing the procedural

decisions legality are called for special attention.
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IIpaBo oco0u, 1110 TPUMAETHCH MiJ BAPTOI0 HA JTUCTYBAHHSA TA TAEMHHU L0
KOPeCHOH/IeHIIil BIANMOBIAHO 10 NPaKTUKU €BPONEHCHKOro cyay 3 nNpas JIOJIMHA

KonBeHIIisI Mpo 3aXWCT MpaB JIOJAHU 1 OCHOBOIOJOXHHUX CBOOOA (mami —
KoHBeHI1is1) 3akpimuioe mpaBo Ha TAEMHUINIO CHUIKYyBaHHSA. BiamoBigHo 1o cT. 8
KoHBeHI1i1 KoeH Mae MpaBo Ha MOBary 0 CBOTO MPUBATHOTO 1 CIMEHHOTO >KHUTTS, 110
CBOTO JKHTIIA 1 KopecnoHAeHIli. Opranu aepaBHOI BIaJW HE MOXYTh BTPYYATHCh Y
3MIMCHEHHS IHOTO TMpaBa, 3a BUHITKOM BUMAJKIB, KOJW BTPYYaHHS 3/IHCHIOETHCS
3TIHO 13 3aKOHOM 1 € HEOOXITHUM Yy JIE€MOKPAaTMYHOMY CYCHIJIBCTBI B 1HTEpecax
HaIllOHAJIBHOI Ta TPOMAJCHKOI OE3MEKH YU EKOHOMIYHOTO J00poOyTYy KpaiHu, mjs
3amo0iraHHs 3aBOPYIICHHSIM YH 3JI0YMHAM, JJIS 3aXHCTY 3J0POB’S 4M Mopaii abo s
3aXMCTY MpaB 1 cBOOO 1HIIHUX OC10».

Biamosinao a0 cr. 14 KpuMiHalbHOTO MPOIECyalbHOTO KOACKCY YKpaiHnu (masi
— KIIK) mig yac KpUMIHAJIBHOTO TPOBA/KEHHS KOXKHOMY TapaHTYEThCS TAEMHHIIS
JUCTYBaHHS, Tele(OHHUX PO3MOB, TejerpadHoi Ta 1HIIOT KOPECIOHJEHIIT, 1HIINX
dopMm cminkyBaHHs. BTiM, Haxkanb, ICHYIOTh BUMAJKH TMOPYIICHHS IpaBa OcoOW Ha

TAEMHULIIO CIIUIKYBaHHS Y KPUMIHAJIBHOMY MTPOBAKEHHI.



